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SCHEDULE 


SHowmo  m  what  volumes  of  this  series  the  oases 

REPORTED  IN  THE    SEVERAL  VOLUMES  OF  OFFICIAL 
REPORTS  MAY  BE  FOUND. 


•tato  teportt  «n  In  parentbeses,  and  the  numben  of  tbls  boiIm  In  bold-fMed  fUmrah 

Alabama.  —  (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  18;  (88)  16;  (89)  18;  (90, 
91)  84;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  88;  (98)  89;  (99) 
48;  (100,   101)  46;  (102)  48;  (103)  49. 
Aukawsas.  —  (48)  3;   (49)  4;  (50)  7;    (51)   14;   (52)  80;  (53)  88;  (64)  86; 
•      (55)  89;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46. 
Oalifornia.— (72)  1;  (73)  8;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 
18;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  80;  (86)  81;   (87,  88)  88; 
(89)  83;  (90,  91)  85;  (92,  93)  27;  (94)  88;  (95)  89;  (96)  81;  (97)  33; 
(98)  35;   (99)  87;    (100)  38;   (101)  40;    (102)  41;   (103)  48;  (104)  43; 
(105)  45;  (106)  46;  (107)  48;  (108)  49;  (109)  50. 
Ck>LOBAi>o.  —  (10)  8;   (11)  7;  (12)  13;   (13)  16;  (14)  80;   (15)  88;   (16)  86; 

(17)  81;  (18)  86;  (19)  41;  (20)  46. 
Ck)NNECTicuT.  — (54)  1;  (55)   8;  (56)  7;    (57)  14;  (58)  18;  (59)  81;  (60)  26; 

(61)  89;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50. 
Dblawarb.  —(5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Honst.)  43. 
Florida.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 

(30)  82;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (30)  61. 
Oborgia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  80; 
(85)  81;  (86)  82;  (87)  27;  (88)  30;  (89)  32;  (90)  85;  (91,  92,  93)  44; 
(94)  47;  (95,  96)  61. 
Idaho.  —  (2)  35. 

TlLiNOis.  — (121)  2;  (122)  3;  (123)  6;  (124)  7;  (126)  8;  (126)  9;  (127)  11; 
(128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144,  145)  86;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 
(154)  45;  (153,  155)  46;  (156)  47;  (157)48;  (158)  49;  (159)  60. 
Ihdiana.'— (112)  2;  (113)  8;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 
(128)  25;  (129)  28;  (130)  30;  |(131)  31;  (1.32)  32;  (133)  36;  (134)  89; 
(135)  41;  (136)  43;  (137)  45;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  3, 
Ind.  App.;  141)  50;  (4,  5,  6,  lad.  App.;  142)  51. 
Iowa.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 
(81)  25;  (82)  31;  (83)  88;  (84)  35;  (86)  89;  (86)  41;  (87)  48;  (88)  46; 
(89,  90).  48;  (91)  61. 


Schedule. 


KjU«AiL-(37)  1;  (88)  B;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81; 

(45)  S8;  (4«)  86;  (47)  87;  (48)  80;  (49)  38;  (50)  34;  (51)  87;  (52)  39; 

(63)  48;  (M)  46;  (55)  49. 
KBmHXT.-(8S,  84)  4:  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26;  (90)  29: 

(91)  84;  (92)  86;  (93)  40;  (iH)  42;  (95)  44;  (96)  49. 
LocBlAMA.  —  (39  L*.  Ann.)  4;  (40  L*.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Aon.)  81;   (43  U.  Ann.)  26;   (44  La.  Ana.)  32;   (46  L*.  Ann.)  40;   (46, 

47  U.  Ann.)  49. 
llAiin.  -(79)  1:  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  SO;  (85)36;  (86)  41; 

(87)  47;  (68)  6L 


91;  [VJ)  OS:  (iH)  o*;  [vo,  vo)  oo;  [vt)  oy;  {vo)  ov;  {W)  «ji;  ^iuuj  «o; 

(101)  46;  (102)47;  (103)  60. 
MiswEWTA.  -(36)  1;  (37)  6;  (.'»)  8;  (.39.  40)  12;  (41)  16;  (42)  18;  (43)  19) 

(44)  80:  (45)  82;  (46)  24;  (47)  28;  (4S)  81;  (49)  82;  (50)  36;  (51,  52) 

88;  (53)  39;  (54)  40;  (5^)  48;  (56)  46;  (57)  47;  (58)  49;  (59)  60;  (60)  61. 
If  tauaitrri.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  36;  (71)  42; 

(72)  4a 

MbMOUU.  —  (92)  1;  (93)  3;  (94)  4;  (95)  .6;  (96)  9;  (97)  10;  (98)  14;  (99)  17 
(100)18;  (101)20;  (102i22:  (lO.'i)  23;  (104,  105)  24;  (106)27;  (107)  28 
(10<4.  I0'.i)82;  (110.  111)33:  (112)34;  (113.  114)  36;  (115)37;  (116,  117 
88:  (118)  40:  (119.  120)  41:  (121)  42;  (122)  43;  (123)  46;  (124.  125)  46 
(128)  47;  (127)  48:  (12M)  49:  (121))  60;  (130)  61. 

MoiTTAJiA.  —  (9)  18;  (10)  24;  (11)  28;  (12)  33;  (1.3)  40;  (14)  43;  (15)48; 
(16)  6a 

HiaaAiiKA.  —  (22)  8;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28.  29)  26;  (30) 
87;  (31)  88;  (32.  33)  89;  (34)  83;  (.35)  37;  (.36)  88;  (37)  40;  (38)  41; 
0».  40)  48:  (41)  48:  (42.  43)  47;  (44)  48;  (45,  46)  6a 

Nbtada.  —  (19)  8;  (20)  19:  (21)  37. 

Niw  HAMniiiRX.  —  (64)  10:  (62)  18;  (C))  23;  (66)  49. 

Mbw  JsantT.  -  (43  N.  J.  tx).)  8;  (44  N.  J.  }•>}.)  6; 

Eq.;  52  N 


■bw 


(146)  48:  (147)48:  (148)61. 
Mevni  Casouka.  —  (97.  98)  8;  (99.  100)  6;  (101)9;  (102)  11| 
17;  (IOr>)  18:  (106)  19;  (107)  88:  (10<4)  83;  (109)  86;  (IK 
(IIS)  84;  (113)  87;  (114)  41;  (115)  44;  (116)  47. 


(103)  14;  (I04> 
10)88;  (111)88» 


Schedule.  9 

North  Dakota.  —(1)  26;  (2)  S3;  (3)  44;  (4)  50. 

Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St.)  89; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49. 
Oreoon.  — (15)  3;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  (20)83;  (21)  88;  (22) 

89;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50. 
Pbknsylvania.  —  (115,  116,  117  Pa.  St.)  8;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)' 14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  80;  (137,  138  Pa.  St.)  81; 

(139,  140,  141  Pa.  St.)  83;  (142,  143  Pa.  St.)  84;  (144,  145  Pa.  St.)  87; 

(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  30;  (151  Pa.  St)  31;  (148  Pa.  St.) 

33;  (149,  152,  153  Pa.  St)  34;  (154,  155  Pa.  St)  35;  (156  Pa.  St)  36; 

(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  39;  (160  Pa.  St)  40; 

(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St) 43;  (164,  165  Pa.  St)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51. 
Rhodk  Island.  —  (15)  8;  (16)  87;  (17)  33;  (18)  49. 
South  Carolina.  —  (26)  4;  (27,  28,  29)  13;    (30)  14;  (31,  32)  17;  (33)  86; 

(34)  87;  (35)  88;  (3d)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  48;  (41)  44; 

(42)  46;  (43)  49;  (44)  51. 
South  Dakota.  —  (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49. 
Tennessee.— (85)  4;   (86)  6;  87)  10;   (88)  17;   (89)  84;   (90)  85;   (91)  30; 

(92)  36;  (93)  42;  (94)  45;  (95)  49. 
Texas.  — (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;   (71)  10; 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;    (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Or.  Rep.  86)  37; 

(86;  32  Tex.  Cr.  Rep.)  40;  (87;   33  Tex.  Cr.  Rep.)  47. 
Vermont.— (60)  6;    (61)  15;  (62)  22;   (63)  25;  (64)  33;  (65)  36;  (66)  44; 

(67)  48. 
ViBaiNiA-  —  (82)  3;   (83)  5;   (84)  10;   (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

37;  (90)  44;  (91)  50. 
Washington.- (1)  88;  (2)  86;  (3)  88;  (4)  31;  (5)34;  (6)  36;   (7)  38;  (8) 

40;  (9)  43;  (10)  45;  (11)  48;  (12)  50. 
West  Virginia.  —  (29)  6;   (30)  8;    (31)  13;   (32,  33)  85;  (34)  86;   (35)  89; 

(36)  38;  (37)  38;  (38,  39)  45. 
WiscJONSiN.  —(69)  8;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  80;  (78) 

83;  (79)  84;  (80)  87;  (81)  89;  (82)  33;  (83)  86;  (84)  36;  (85,  86)  89. 

(87)  41;  (88)  43;  (89)  46;  (90)  48;  (91)  61. 
WTOMUia.  — (3)8L 
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OLOTJD  ON  TITLE.— A  CONVEYANCE  WHICH  SHOWS 
UPON  ITS  FACE  that  the  grantor  waa  at  the  time  of  its  execution  out 
of  possession  of  the  lands  conveyed  is  void  as  to  a  party  holding  ad- 
versely to  such  grantor  at  the  time  of  its  execution,  and  is  not  a  cloud 
upon  his  title. 

CLOUD  ON  TITLE.— A  CONVEYANCE  VOID  UPON  ITS 
FACE,  in  the  absence  of  rebutting  proof,  is  not  a  cloud  on  the  title, 
authorizing  the  interposition  of  equity  for  its  removal. 

SLANDER  OF  TITLE.— INJUNCTION  DOES  NOT  LIE  to 
restrain  the  libeling  or  slandering  of  title  to  land,  if  there  is  no  breach 
of  trust  or  contract  right  involved,  and  the  mere  alleged  insolvency  of 
the  libelant  does  not  authorize  the  interference  of  a  court  of  equity.  In 
Buch  cases  the  remedy,  if  any,  is  at  law. 

M.  C.  Jordan  &  "W.  A.  MacWilliams,  for  the  appellant. 

C.  P.  &  J.  C.  Cooper,  for  the  appellees. 

100  TAYLOR,  J.  On  tthc  twenty-sirth  day  of  July,  A.  D. 
1888,  George  C.  Middleton,  Charles  E.  Gard,  Burton  W.  Cole, 
William  H.  Erwin,  Betsy  P.  White,  William  S.  Vansickle,  Isaac 
N.  Vamsickle,  Marion  E.  Cooper,  Frank  P.  Smith,  Joseph  Ean- 
dall,  as  administrator  of  the  estate  of  Erastus  Randall,  deceased, 
R.  M.  Simms,  W.  H.  Simpson,  Ira  S.  Bunker,  Edgar  F.  R.  Fripp, 
and  T.  B.  George,  all  of  the  county  of  St.  Johns,  as  complainants, 
filed  their  bill  in  equity  in  the  circuit  court  of  St.  Johns  county 
against  Ramon  C.  Reyes,  in  his  own  right  and  as  administrator 
of  the  estate  of  Jose  B.  Reyes,  deceased.  Carmen  Reyes,  Inno- 
cencia  Reyes,  Maria  del  Rosario  Reyes,  Gahina  Andrea,  and 
Emanuel  P.  Andreu,  her  husband,  and  Adolphus  N. 
Pacetti,  all  of  St.  Johns  county.    The  bill  alleges,  in  substance, 
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that  the  complainants  are  severally  seised  and  possessed  in  fee 
of  certain  poriions  of  that  tract  of  land  situated  in  St  Johns 
county,  Florida,  known  as  section  37,  in  to^raship  8  south,  of 
range  29  east,  located  on  Moultrie  creek,  the  same  being  a 
Spanish  grant  confirmed  to  Jose  B.  Reyes,  containing  two  hun- 
dred awl  twenty-three  and  one-tenth  acres;  the  several  respect- 
ive portions  thereof  owned  and  possessed  severally  by  the  re- 
spective complainants  being  particularly  described  in  divers 
deeds  of  the  same  to  tliera  that  are  attached  to  the  bill  as  exhib- 
ited tliereto.  Tiiat  complainants  are  now  severally  in  the  actual 
possession  of  *"*  the  several  portions  of  said  section  of  land  con- 
veyed to  eaoh  of  thorn  severally  by  said  deed  exhibits;  and  that 
they,  and  tliose  under  whom  they  claim,  have  Ivcen  in  the  actual 
poeseasion  of  same  ever  since  the  year  1873.  That  each  of  com- 
]»lainant«  have  made  improvements  upon  their  several  tracts  of 
land  by  clearing,  cultivating,  and  fencing  same,  and  by  building 
houses  thereon,  and  planting  orange  groves  thereon,  and  by  the 
making  and  cultivation  thereof,  and  that  the  said  several  tracts 
or  portions  of  said  land  described  in  said  deed  exhibits  are  the 
homes  of  each  of  complainants  severally  to  whom  said  tracts  are 
in  and  by  said  deeds  duly  conveyed.  That  the  said  defendants 
•et  up  and  assert  some  pretended  claim  of  title  to,  or  interest  in, 
faid  lands,  by  reason  of  their  alleged  claim  that  they,  with  the 
exception  of  Adolphus  N.  Pacetti,  are  the  heirs  at  law  of  one 
Jose  B.  Reyes,  the  grantee  to  whom  said  lands  were  duly  con- 
firmed as  a  Spanish  grant.  That  complainants  have  no  personal 
knowledge  whether  or  not  the  defendants  are  in  fact  the  heirs 
at  law  of  said  Jose  B.  Reyes,  but  they  say  that  said  defendants 
have  no  title  whatever  to  said  lands,  the  eame  having  been 
duly  and  rejrularly  aasessed  in  the  year  A.  D.  1853,  and 
duly  and  rrpularly  sold  on  the  first  day  of  May,  A.  D.  1854,  by 
one  R.  B.  Cnnova,  the  then  sherifT  and  ex  officio  tax-collector  of 
8t.  Johns  county,  Florida,  for  nonpajmient  of  taxes,  and  said 
lands  baring  been  then  and  there  purchased  by  the  state  of 
Florida,  and  a  dcwl  for  same  having  been  executed  by  said 
Canova.  u  said  tax-collector  to  the  register  of  public  lands  of 
•aid  itat^  of  Florida,  and  on  the  fourth  day  of  February,  A.  D. 
1873,  sold  and  convpyod  to  one  B.  F.  Oliveros  by  the  then  oora- 
miwionCT  of  landu  and  immigration  of  said  state  of  Florida,  in 
•ccordance  with  the  statutes  in  such  casee  provided.  That  by 
reaaon  ***■  of  mid  preceding  sales  end  conveyances,  the  aeid 
Joae  B.  Reyes  and  those  claiming  under  him  were  divested  of 
title  to  aaid  land,  and  the  same  Wcame  vested  in  said  B.  F.  Oli- 
rmo^  who,  on  the  twenty-fourth  day  of  February,  A.  D.  1874» 
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filed  said  deed  for  record  in  the  clerk's  office  of  St.  Johns 
county,  state  of  Florida,  and  that  he  entered  into  actual  occu- 
pancy of  said  land  in  the  year  1873,  and  that  the  said  OHveros 
and  those  claiming  under  him,  including  your  orator,  have  heen 
in  the  actual,  open,  notorious,  adverse,  and  exclusive  occupa- 
tion and  possession  of  said  above-described  real  estate  ever  since 
the  same  was  so  taken  possession  of  by  said  Oliveros  up  to  the 
date  of  filing  this  bill,  and  that  complainants  are  now  in  the 
actual,  open,  notorious,  adverse,  and  exclusive  occupation  and 
possession  of  said  lands,  and  neither  of  the  said  defendants  are 
now,  or  ever  have  been,  in  the  occupation  or  possession  of  any 
part  of  said  land.  That,  by  conveyances  through  divers  differ- 
ent persons  from  the  said  Oliveros  to  complainants,  they  have 
acquired  the  title  to  said  land,  and  are  now  seised  of  title  in  fee 
thereto  that  appear  by  the  record  of  deeds  of  said  county  of  St. 
Johns,  and  that  defendants  have  no  title  whatever  to  said  lands. 
That  tlie  defendant  Adolphus  N.  Pacetti  claims  some  interest  in 
said  land  by  reason  oi  an  alleged  power  of  attorney  to  him, 
coupled  with  an  interest  in  said  land,  executed  by  the  other  of 
said  defendants  to  said  Pacetti  on  the  twenty-first  day  of  Septem- 
ber, 1883,  and  recorded  in  book  of  Miscellaneous  Records,  "C," 
pages  61  and  64  of  records  of  St.  Johns  county,  Florida;  said 
alleged  power  of  attorney  purporting  to  authorize  said  Pacetti, 
in  the  name  of  the  other  of  said  defendants,  or  of  said  Eamon 
C.  Eeyes  as  administrator  aforesaid,  to  sue  for,  recover,  and  gain 
possession  of  said  land  in  consideration  of  an  ^^^  interest  there- 
in as  therein  stated,  as  will  appear  by  a  certified  copy  of  said 
power  of  attorney  attached  to  the  bill  as  an  exhibit.  That  for 
some  years  past,  to  wit,  since  about  the  twenty-first  day  of  Sep- 
tember, A.  D.  1883,  said  defendants,  and  particularly  said  Eamon 
C.  Reyes  and  Adolphus  N.  Pacetti,  although  out  of  possession  of 
said  land,  and  the  records  of  said  county  showing  the  title  of  com- 
plainants to  same  as  above  set  forth,  have  continuously  and  pub- 
licly stated  to  divers  persons  in  said  county,  and  in  tiie  city  of  St. 
Augustine  particularly,  that  they,  the  said  Reyeses,  as  heirs  at  law 
of  Jose  B.  Reyes,  owned  said  land,  and  that  said  Pacetti  was  their 
agent  and  attorney  in  faot,  with  said  alleged  one-half  interest 
therein,  in  the  matter  of  taking  possession  of,  and  asserting  title 
to,  said  land,  and  in  some  manner  have  openly  asserted  that  com- 
plainants had  no  title  to  said  land;  and  said  defendants,  from 
time  to  time  since  the  twenty-first  day  of  September,  1883,  have 
posted  up,  and  caused  to  be  posted  up,  in  many  public  places, 
and  distributed  to  divers  persons  in  the  city  of  St.  Augustine, 
in  said  county,  printed  and  written  circulars  warning  and  threat- 
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cning  all  persons  against  buying  Siiid  land  of  complainants,  and 
of  law  suits  that  will  result  therefrom,  and  offering  to  sell  the 
same  themselves  through  Kamon  C.  Reyes,  in  his  own  right  and 
as  admini.^trator  aforesaid,  or  through  Adolphus  N.  Pacetti, 
thereby  clouding  and  traducing  the  title  of  your  orators  to  said 
land,  all  of  which  will  more  fully  appear  by  reference  to  one  of 
said  circulars  as  posted  up  by  ssiid  defendants,  attaxihed  to  the 
bill  fis  an  exhibit.  That  for  several  years,  they  desired  and 
urged  the  defendants  IJamon  C.  Keyes  and  Adolphus  N.  Pacetti 
to  bring  the  proper  actions  at  law  agtiinst  your  orators  to  test 
the  title  between  your  orators  and  said  defendants  to  said  land, 
vour  orators  being  more  than  willing  that  *®*  said  title  should 
be  tried  and  settled,  but,  although  said  defendants  threatened 
from  time  to  time  to  bring  such  aation,  they  did  not  do  so  up  to 
the  sixteenth  day  of  August,  1887,  when  said  Ramon  C.  Reyes, 
as  administrator,  commenced  an  action  in  ejectment  against  one 
of  your  orators,  Charles  E.  Gard,  on  the  law  side  of  this  court, 
in  which  suit  issue  was  joined,  and  the  same  was  ready  and  called 
for  trial,  but  said  Reyes,  as  plaintiff  therein,  by  his  attorney,  dis- 
mi«ised  said  suit,  and,  although  your  orators  have  waited  some 
time  since  for  said  defendants  to  commence  new  actions  to  test 
their  said  alleged  claim  of  title  to  said  land,  yet  they  have  not 
done  90,  but  continue  to  make  their  said  alleged  public  assertions 
and  claims  of  title  to  said  land,  although  still  out  of  possession 
of  same,  and  to  post  and  distribute  similar  circulars  as  to  the  title 
to  said  land.  That  said  defendants,  by  said  methods  of  claiming 
title  to  said  lands,  and  warning  others  against  the  title  of  your 
orators,  and  offering  to  sell  your  orators  said  land,  and  by  the 
record  of  said  alleged  power  of  attorney  to  the  defendant  Adol- 
phus N.  Papptti,  prevent  your  orators  from  selling  or  disposing 
of  it,  or  raising  money  on  it  as  security,  and  generally  lessens  its 
value  in  the  estimation  of  purchasers  and  persona  dealing  in  real 
estate,  and  your  orators  are  therefore  prevented  from  the  entire 
use,  enjoyment,  and  benefit  of  said  property,  and  the  title  to  same 
is,  in  fart  and  in  \trw,  clouded  thereby,  and  your  orators,  being  in 
powcssion,  have  no  adequate  remedy  at  law  for  said  injury. 
That  they  fear  and  apprehend,  and  have  reason  to  fear,  that 
unlets  restrained  by  decree  of  this  court,  the  defendants  will  con- 
tinue to  a.Mcrt  that  the  title  to  said  land  is  in  defendants,  and  will 
continue  to  publicly  state  that  the  said  Reyeses,  as  heirs  at  law  of 
Jose  B.  Reyes,  own  said  land,  and  that  said  Pacetti  is  their  agent 
gnd  ***  attorney  in  fact,  ff)r  the  purpose  of  asserting  title  to 
•■id  knd,  and  will  assert  that  your  orators  have  no  title  to 
•aid  land,  and  will  posi  up,  and  cause  to  be  posted  up,  in  public 
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places  and  distributed  to  divers  persons,  printed  amd  written  cir- 
enlars  warning  and  threatening  all  persons  against  buying  said 
land  of  your  orators,,  and  of  law  suits  that  will  result  therrfrom, 
and  offering  to  sell  same  themselves  through  the  said  Eamon  C. 
Reyes  in  his  own  rigiht  and  as  administrator  aforesaid,  or  through 
the  said  Pacetti,  thereby  clouding  and  traducing  the  title  of  your 
orators  to  said  land.  That  by  reason  of  defendants*  alleged 
claim  of  title  they  may  bring  separate  actions  at  law  against  each 
of  your  orators,  thereby  occasioning  a  multiplicity  of  suits.  That 
said  defendants,  particularly  Ramon  C.  Reyes  and  Adolphus  N. 
Pacetti,  have  no  property  above  their  legal  exemptions  out  of 
which  any  judgment  for  damages  could  be  satisfied  that  your  ora- 
tors, or  either  of  them,  might  obtain  against  said  defendants,  or 
either  of  them,  for  said  alleged  slanders  upon  the  titles  of  your 
orators  to  said  land. 

The  prayers  of  the  bill  are  that  the  defendants  and  all  persons 
claiming  through  or  under  them  be  perpetually  enjoined  from 
alleging  or  asserting  title  in  themselves  to  said  land,  or  any  claim 
thereto,  or  right  therein,  and  from  instituting  any  suits  to  assert 
title  to,  or  to  recover  possession  thereof,  and  from  disturbing^ 
oomplainants  in  any  manner  in  the  enjoyment,  use,  and  poeses- 
sion  of  said  land;  and  that  complainaaits'  title  hereto  may  be  de- 
creed to  be  good  and  indefeasible  as  against  said  claims  of  title 
thereto  of  the  said  defendants.  That  said  power  of  attorney 
from  the  defendants  Reyes  to  the  defendajit  Pacetti  be  decreed 
to  be  delivered  up  aaid  caaiceled,  and  adjudged  to  be  null  ^**® 
amd  void,  and  canceled  of  record  wheire  same  is  recorded.  There 
is  a  prayer  for  general  relief. 

The  defendants  demurred  to  the  bill  upon  a  ground  of  a  want 
of  equity  in  the  bill,  and  because  the  complainants  claim  to  hold 
separate  interests  in  separate  pieces  of  property,  and  the  damages, 
if  any,  would  be  separate  and  distinct,  and  the  complainants  are, 
therefore,  improperly  joined;  and  for  uncertainty.  This  de- 
mTUTer  was  overruled,  and  this  ruling  is  the  firsit  earor  assigned. 
Attached  to  the  bill  as  an  exhibit  thereto  is  a  power  of  attorney 
from  the  defendants  Reyes  to  the  defendaat  Pacetti,  authorizing 
the  latter  to  sue  for  and  recover  possession  of  any  and  all  lands 
and  claims  to  which  the  Reyeses  may  be  entitled  by  in'heritance  or 
otherwise,  and  to  put  the  Reyeses  in  possession  thereof;  and  this 
instrument  contains  also  an  agreement  with  Pacetti  entitling  hira 
to  one-half  of  all  lands  and  other  property  that  he  may  recover  for 
the  Reyeses  in  consideration  of  his  services  in  and  about  the  recov- 
ery thereof.  This  instrument,  the  bill  assumes,  is  a  cloud  upon 
thfi  complainants'  title,  and  its  delivery  and  cancellation,  as  such 
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cloud,  is  prayed  for.  We  do  not  think  that  it  constitutes  such  a 
cloud  upon  the  complainants'  title  as  will  authorize  the  main- 
tenance by  them  of  a  bill  in  equity  for  its  removal.  Upon  its 
face,  when  its  features  as  a  convcrance  to  Pacetti  of  an  interest 
in  the  laiuls  is  consideretl,  it  shows  that  the  ^antors  were,  at  the 
time  of  its  execution,  out  of  possession  of  the  lands  proposed  by  it 
to  be  convoyed,  and,  accord inu  to  the  well-settled  rule  of  this 
oourt,  it  wa.-:,  therefore,  a  nullity,  and  void  upon  its  face  as  to  the 
comp!;!inaiit8  wlm  wi-re,  at  the  time  of  its  execution,  in  possession 
of  the  l.inJs  in  dispute  adversely  to  such  grantors:  Doe  ex  dem. 
M.V'ni  !cr  v.  Iloe,  13  Fla.  C,02;  I.cvy  v.  Cox,  22  Fla.  546;  Gould  v. 
Carr,  ***''  33  Kla.  023.  It  is  further  the  well-settled  rule  of  this 
court  that  a  deed  or  other  instrument  that  is  void  upon  its  face, 
and  tliat  cannot  su-'fain  an  action,  in  the  absence  of  rebutting 
proof,  cannot  be  .-~:ud  to  be  such  a  cloud  upon  a  title  as  w\\\  au- 
thorize tlie  inte^;)<)^i!ion  of  e(iuity  for  its  removal:  Davidson  v. 
Secfjar.  l.'>  Fla.  C.Tl;  IJarucs  v.  Mayo,  19  Fla.  542;  Sloan  v.  Sloan, 
25  Fla.  53.  We  do  not  tiiink.  therefore,  that  the  bill  here  makes 
out  such  a  case  as  will  authorize  a  court  of  equity  to  exert  its 
power  of  romov-n;:  cloud  upon  title. 

The  iM-xt  p\)und  of  relief  set  up  by  the  bill,  and  the  one  mainly 
relied  upon  by  the  comp!  linatits,  is,  that  the  defendants  ere  and 
hare  been  traducini:  and  slandering  the  title  of  complainants  to 
the  lands  descriU'd  by  declaring  thomselves  to  be  the  tnie  owners 
thereof,  an<l  that  com[»lainants  had  no  title  thereto,  and  by  post- 
ing up  notioop  or  jilacards  warning  purchasers  from  buving  any 
of  said  lands  from  any  one  but  themselves,  under  penalty  of  pur- 
chasing law  suits,  etc.  Under  this  last  phase  of  the  bill  there  is 
no  allegation  as  to  any  overt  act  of  interference  by  the  defendant* 
with  the  co^nplainants  in  their  quiet  use,  enjojTuent,  and  posses- 
sion of  the  lands;  neither  is  it  alleged  that  the  defendants  have 
interfered  in  any  way  directly  with  the  land  itself,  by  any  attempt 
to  po*»f«!«  themselves,  or  to  dispossess  the  complainants  t)hereof, 
but  the  substance  of  the  allogationfl  is,  simply,  that  the  defendants 
•re  and  have  been  libeling  and  slandering  the  title  of  complain- 
ant* to  said  lands,  and  the  pra^-er  of  the  bill  upon  this  phase  of 
it  in.  that  they  1>€  roetrained  and  enjoined  from  so  slandering  and 
libeling  it  in  future.  There  is  no  allegation  that  the  defendants 
hare  brought,  or  are  about  to,  or  threaten  to,  bring  any  ***  ac- 
tion or  actions  against  the  complainants  or  any  of  them  to  test 
their  claims  to  the  land,  or  to  question  complainants*  title  thereto. 
It  wcms  to  be  well  settled  that  a  court  of  equity  will  never  lend  its 
aid  by  injunction  to  n»strain  the  libeling  or  slandering  of  title  to 
propertj,  where  there  is  no  breach  of  trust  or  contract  involved, 
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but  that  in  suoh  cases  the  remedy,  if  any,  is  at  law;  and  that  the 
alleged  insolvency  of  the  libelant,  in  such  cases,  will  not,  of  itself, 
authorize  the  interference  of  the  court  of  equity:  Boston  Diatite 
Co.  V.  Florence  Mfg.  Co.,  114  Mass.  69;  19  Am.  Eep.  310;  Wet- 
more  V.  Scovell,  3  Edw.  Ch.  515;  Brandreth  v.  Lance,  8  Paige,  24; 
34  Am.  Dec.  368;  Mauger  v.  Dick,  55  How.  Pr.  132;  Life  Assn. 
of  America  v.  Boogher,  3  Mo.  App.  173;  Singer  Mfg.  Co.  t. 
Domestic  Sewing  Machine  Co.,  49  Ga.  70;  15  Am.  Eep.  674; 
Clark  V.  Freeman,  11  Beav.  112;  Seeley  v.  Fisher,  11  Sim.  581; 
Prudential  Assur.  Co.  v.  Knott,  L.  E.  10  Ch.  App.  Cas.  142. 

It  is  further  contended  here  that  the  complainants  arc  entitled 
to  the  relief  prayed,  upon  the  ground  of  the  prevention  of  a 
multiplicity  of  suits,  and  this  contention  is  based  upon  the  idea 
that  the  complainants  are  numerous,  and  that  each  of  them  owns 
a  separate  parcel  of  the  land  in  controversy,  and  that  each  of  them 
is  subject  to  a  several  action  of  ejectment  by  the  defendants  for 
the  respective  parcels  of  the  land  owned  by  each.  We  do  not 
think  that  the  facts  set  up  by  the  bill  disclose  a  case  calling  for 
the  interposition  of  a  court  of  equity  to  prevent  a  multiplicity  of 
suits;  but  besides  this  the  bill  distinctly  alleges  that  the  defend- 
ants will  not  bring  ejectment  to  test  the  title,  though  often  solic- 
ited and  invited  to  do  so  by  the  complainants. 

*®®  It  follows  from  what  has  been  said  that  the  demurrer  of 
the  defendants  to  the  bill  of  complaint  should  have  been  sus- 
tained, and  that  the  court  below  erred  in  overruling  same.  The 
decree  appealed  from  is  reversed  with  direction  to  susl^ain  the  de- 
fendants' demurrer  to  the  bill,  and  that  the  hill  he  dismissed. 

CLOUD  ON  TITLE.— A  lien  or  encumbrance  to  throw  a  cloud  on 
the  title  to  real  property,  so  as  to  give  the  owner  a  right  to  relief  in 
equity,  must  be  one  that  is  regular  and  valid  on  its  face,  though  in  fact 
void  from  circumstances  which  must  be  proved  by  extrinsic  evidence: 
Murphy  v.  Mayor,  6  Houst.  108;  22  Am.  St.  Rep.  345.  See,  further, 
the  extended  note  to  Scott  v.  Onderdonk,  67  Am.  Dec.  110. 

INJUNCTION  TO  PREVENT  SLANDER  OF  TITLE.— A  court 
of  equity  has  no  power  to  restrain  a  slander  or  libel,  and  it  can  make 
no  difference  whether  the  words  are  uttered  concerning  a  person  or  his 
title  to  property:  Flint  v.  Hutchinson  Smoke  Burner  Co.,  110  Mo.  492; 
33  Am.  St.  Rep.  476,  and  note.  An  injunction  will  not  issue  to  restrain 
defendant  from  libeling  complainant,  when  the  libels  complained  of 
are  nothing  more  than  false  representations  as  to  the  character  of  hia 
property  and  as  to  his  title  thereto:  Oovell  v.  Ohadwick,  153  Mass. 
263;  25  Am.  St.  Rep.  625,  and  note.  . 
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Jacksonville  Electric   Light    Company  v.  Ciir 
OP  Jacksonville. 

[36  Florida,  229.] 
MUNICIPAL  CORPORATIONS  CAN  EXERCISE  ONLY  SUCH 
POWERS  as  are  expressly  granted,  and  those  necessarily  or  fairly  im- 

5 lied  in  or  incident  thereto,  and  those  essential  and  indispensable  to  the 
eclared  objects  and  purposes  of  the  corporation.  Any  fair  reasonable 
doubt  ooncerninj?  the  existence  of  the  power  is  to  be  resolved  against  the 
corporation,  and  the  power  denied. 

MUNICIPAL  CORPORATIONS  AND  THEIR  OFFICERS  CAN- 
NOT DO  ANY  ACT,  make  any  contract,  or  incur  any  liability  not  au- 
thorized by  their  ch;irter,  or  by  some  legislative  act  applicable  thereto. 
All  acta  beyond  the  scope  of  the  powers  granted  or  forbidden  are  void. 

MUNICIPAL  CORPORATIONS. —WHILE  STRICT  CON- 
STRUCTION should  be  applied  to  grants  of  power  to  municipal  corpo- 
rations which  mav  result  in  imposing  public  burdens,  or  are  out  of  the 
usual  range,  yet  it  a  power  is  necessarily  or  fairly  implied  in  or  incident 
to  thoee  clearly  given,  it  is  not  to  be  impaired  by  strict  construction. 

MUNICIPAL  CORPORATIONS  — IMPLIED  POWERS— GEN- 
ERAL WELFARE. — A  charter  conferring  upon  a  city  council  power  to 
provide  for  lighting  the  City  by  gas  or  other  illuminating  material,  or  in 
any  other  manner,  authorizes  the  erection  and  maintenance,  at  pul>lic 
expense,  of  an  electric  plant  of  sufficient  power  to  light,  not  only  the 
■treeta  and  public  places  in  the  city,  but  also  to  supply,  in  connection 
therewith,  electric  lights  for  the  inhabitants  of  the  city  in  their  private 
booses. 

MUNICIPAL  OORrOR.\TIONS.— ALL  POWERS  CONFERRED 
npon  a  municipal  corporation  should  be  construed  with  a  view  of  carry- 
ing out  the  purposes  of  its  creation  as  a  public  agencv. 

MUNICIPAL  CORPORATIONS.- SUPPLYING  INHABI- 
TANTS OF  CITIES  WITH  ELECTRIC  LIGHT  is  such  a  municipal 
purpose  as  authorizes  its  delegation  by  the  legislature  to  municipal  cor- 
porations. 

J.  K  Hartridge  and  Henderson  &  Raney,  for  the  appellant. 

A.  W.  Cockrell  and  Son,  for  the  appellees. 

*^  MABKY,  C.  J.  The  modon  made  by  appellant  in  this 
court  involves  its  power  to  grant  a  temporary  injunction  pending 
an  appeal  in  a  case  where  such  injunction  had  beeji  refused  by  the 
circuit  court.  If  this  court  had  such  power,  it  must  be  because 
of  its  authority  to  issue  all  writs  necessary  or  proper  to  the  com- 
plete exercise  of  the  jurisdiction  conferred  on  it  by  the  constitu- 
tion in  othor  matters  than  those  in  whioh  it  exercises  original  jur- 
isdiction. The  ca.se  of  Cohen  v.  L'Kngle,  24  Fla.  542,  does  not  ex- 
pre*^ly  affirm  the  jurisdictional  authority  of  this  court  to  grant 
the  injunction  asked  for,  and  we  are  without  a  direct  adjudication 
on  the  point  in  this  state.  An  examination  of  this  question  has 
led  to  an  investigation  of  the  entire  caw  presented  by  the  record, 
tnd  ss  it  has  been  argued  by  coungcl,  and  we  have  reached 
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a  conclusion  thereon,  we  have  decided  to  dispose  of  the  appeal 
on  its  merits,  ■wdbhout  reference  to  the  power  of  the  court  to  grant 
a  temporary  injunction  pending  the  appeal. 

The  question  presented  on  the  merits  is  whether  the  city  of 
Jacksonville  has  the  power  to  erect  and  maintain  an  electric 
plant  of  sufficient  power  and  capacity  to  light  the  streets  and  pub- 
lic places  of  the  oity,  and,  at  the  same  time,  supply  from  said  plant 
the  inhabitants  thereof  with  electric  lights  for  their  private  resi- 
dences and  business  houses.  The  original  bill  alleged  that  the 
city,  through  ij;s  board  of  public  works,  had  failed  to  comply 
with  the  law  regulating  the  letting  out  of  contracts  to  the  lowest 
bidder,  in  awarding  the  contract  for  the  erection  of  the  plant  in 
question,  but  ^^*  this  is  denied  by  the  answer,  and  it  is  not  con- 
tended here  that  appellant  was  entitled  to  an  injunction  on  this 
ground.  The  supplemental  bill  would  seem  to  go  to  the  extent  of 
alleging  that  the  city  had  declared  its  purpose  to  engage  in  the 
manufacture  and  sale  of  eleotricity  for  commercial  purposes  with- 
out reference  to  its  use  by  the  inhabitants  of  the  city,  but  there 
is  nothing  to  show  a  purpose  to  dispose  of  electric  lights  to  any 
other  persons  than  the  inhaibitants  of  the  city  for  use  in  their 
private  residences  and  houses,  and  the  question  presented  is  as  we 
have  stated  it.  We  have  been  unable  to  find  any  authorities  bear- 
ing directly  on  the  question  involved  in  the  merits  of  this  ease 
than  those  cited  in  the  briefs  of  counsel,  and  the  decisions  cited 
speak  of  the  paucity  of  adjudications  on  the  point.  The  general 
rule  stated  by  Judge  Dillon  (1  Dillon  on  Municipal  Corporations, 
sec.  89)  isxeco'gnized  as  a  correct  summary  of  the  decisions  on  the 
question.  The  author  states  the  rule  as  follows:  **It  is  a  general 
and  undisputed  proposition  of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following  powers,  and  no  others: 
1.  Those  granted  in  express  words;  3.  Those  necessarily  or 
fairly  implied  in  or  incident  to  the  powers  expressly  granted; 
and  3.  Those  essential  to  the  declared  objects  and  purposes  of  the 
corporation — not  simply  convenient,  'but  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence  of  the  power  is  re- 
solved by  the  courts  against  the  corporation,  and  the  power  is 
denied.  Of  every  municipal  corporation  the  charter  or  statute  by 
which  it  is  created  is  its  organic  act.  Neither  the  corporation  nor 
its  officers  can  do  any  act,  or  make  any  contract,  or  incur  any  lia- 
bility, not  authorized  thereby,  or  by  some  legislative  act  applicable 
thereto.  All  acts  beyond  the  scope  of  the  powers  *^^  granted 
are  void.  Much  less  can  any  power  be  exercised,  or  any  aot  done, 
which  is  forbidden  by  charter  or  statute."  The  same  author  says 
(sec.  91)  that  "the  rule  of  strict  construction  of  corporate  powers 
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is  not  so  directly  applicable  to  the  ordinary  clauses  in  tihe  charter 
or  incorporating  acts  of  municipalities  as  it  is  to  the  chaiters  of 
private  corporations;  but  it  is  equally  applicable  to  grants  of 
powers  to  municipalities  and  public  bodies  which  are  out  of  the 
usual  range,  or  which  may  result  in  public  burdens,  or  which,  in 
their  exercise,  touch  the  right  to  liberty  or  property,  or  as  it  may 
be  compendiously  expressed,  any  common-law  right  of  the  citizen 
or  inhabiunt."  While  a  strict  construction  should  be  applied 
to  the  grant  of  power,  yet  if  a  power  is  necessarily  or  fairly  im- 
plied in  or  incident  to  those  clearly  given,  it  is  not  to  be  im- 
paired by  a  strict  construction:  Kyle  v.  Malin,  8  Ind.  34.  In 
speaking  of  the  powers  of  municipal  corporations,  it  is  said  in 
Bridgeport  v.  Ilousatonic  R.  R.  Co.,  15  Conn.  475:  "They  may 
exercise  all  the  powers  within  the  fair  intent  and  pur- 
pose of  their  creation  which  are  reasonably  pro])er  to  give 
effect  to  powers  expressly  granted.  In  doing  this  they  must 
(unless  restricted  in  this  respect)  have  a  choice  of  means  adapted 
to  ends,  and  are  not  to  be  confined  to  any  one  mode  of  operation," 
In  construing  a  charter  giving  to  a  city  the  right  to  pass  ordi- 
nances for  the  prevention  and  suppression  of  fires,  and  to  appoint 
and  remove  fire  wardens,  and  to  prescribe  the  powers  and  duties 
of  such  fire  wardens  and  of  fire  engineers  and  firemen,  and  to 
raise  money  to  support  the  fire  department,  it  was  held  that  al- 
though no  express  grant  of  power  was  conferred  to  purchase  en- 
frinos  and  apparatus,  yet  such  power  was  necessarily  or  fairly  im- 
plied as  incident  to  the  power  expressly  given:  ***  Green  v.  City 
of  Cape  May,  41  N.  J.  L.  45.  The  charter  of  the  city  of  Green- 
ville, construed  in  the  case  of  Mauldin  v.  City  Council  of  Green- 
ville, 33  S.  C.  1,  provided  that  the  council  might  purchase,  hold, 
possess,  and  enjoy  any  estate,  real,  personal  or  mixed,  and  sell, 
lease,  alien,  and  convey  the  same  provided  that  it  did  not  exceed 
at  any  time  $100,000,  and  also  to  make  and  establish  all  such 
rules,  by-laws,  and  ordinanoee  respecting  roads,  streets,  markets, 
and  police  department  of  the  city,  and  the  goveniment  of  ikie 
city,  u  should  appear  necessary  and  requisite  for  the  security, 
welfare,  and  convenience  of  the  dty  for  preserving  health,  life, 
and  property,  and  securing  the  peace  and  good  government  of  the 
iame.  The  further  power  was  given  to  levy  taxes  sufficient  to 
discharge  and  defray  all  expenses  of  carrying  into  effect  the  or- 
dinances, rules,  and  regulations  established  as  provided,  with  the 
limitation  that  the  tax  should  not  exceed  seventy-five  cents  upon 
every  one  hundred  dollars  of  real  and  personal  property  assessed. 
The  dty  was  also  authorized  to  borrow  money  for  the  public  use 
of  the  corporation  by  issuing  bonds  bearing  a  certain  rate  of  in- 


June,  1895.]    Jacksonville  etc.  Co.  v.  Jacksonvillb.  27 

terest,  and  not  to  exceed  $100,000.  It  was  held  tliat  tlie  city  had 
the  express  power  to  purchase,  and  the  implied  power  to  operate, 
an  electric  light  plant,  so  far  as  it  is  used  for  lighting  the  streets 
and  public  buildings  of  the  city,  but  so  far  as  it  was  used  for 
furnishing  hght  to  private  residences  and  places  of  business  at  a 
compensation,  it  was  not  for  the  public  use  of  the  corporation, 
and  therefore  its  purchase  and  maintenance  to  that  extent  were 
ultra  vires.  Aside  from  the  express  power  to  buy  and  hold  prop- 
erty the  city  had  only  the  powers  granted  by  what  is  usually 
called  the  "general  welfare  clause"  in  municipal  charters.  After 
referring  to  the  *****  rule  announced  by  Judge  Dillon,  given 
above,  the  court  say:  "Now,  tested  by  this  principle,  so  clearly 
stated,  how  does  the  matter  stand?  Clearly  the  charter  does 
not  give  the  power  to  purchase  this  plant  in  express  words.  It 
does  not  so  give  even  the  power  to  light  the  city,  but  we  assume 
that  this  latter  power  may  be  fairly  implied  from  the  grant  of 
the  police  power."  Under  a  statute  giving  cities  power  to  es- 
tablish and  maintain  electric  light  plants,  or  to  authorize  the 
erection  of  the  same,  upon  a  majority  vote  of  the  city,  and  to 
issue  bonds  for  the  purpose  of  establishing  electric  plants,  the 
total  amount  not  to  exceed  five  per  cent  of  the  assessed  taxable 
property  within  the  city,  Jadge  Shiras  held  that  the  city  had 
the  power  to  erect  an  electric  plant  for  the  purpose  of  fur- 
nishing light  to  its  inhabitants  in  their  stores  and  houses,  as  well 
as  for  lighting  the  streets  and  public  places  of  the  city.  He  says 
that  it  had  been  "the  uniform  rule  that  a  city,  in  erecting  gas 
works  or  wiater  works,  is  not  limited  to  furnishing  gas  or  water 
for  use  only  upon  the  streets  and  other  public  places  of  the  city, 
but  may  furnish  the  same  for  private  use;  and  the  statutes  of  Iowa 
now  place  electric  light  plants  in  the  same  category":  Thoanp- 
son-Houston  Electric  Light  Co.  v.  City  of  Newton,  42  Fed.  Eep. 
723;  3  American  Electrical  Oases,  507.  An  Indiana  s.tatut©  con- 
ferred upon  municipalities  the  pow«r"to  light  the  streets,  allejrs, 
and  other  public  places"  of  cities  and  towns  with  electric  light 
or  other  form  of  light,  and  to  contract  with  any  individual  or  cor- 
ponation  foT  lighting  sudh  streets,  alleys,  and  public  places  with 
electric  light  or  other  form  of  light,  on  such  terms  and  for  such 
times,  not  exceeding  ten  years,  as  might  be  agreed  upon.  Other 
provisions  in  the  act  authorized  the  granting  to  any  person  or  cor- 
poration the  right  to  ^^'^  erect  and  maintain  the  necessary  fix- 
tures for  supplying  electric  light  to  the  inhabitants  of  the  mu- 
nicipality, hut  it  was  conceded  iby  the  court,  in  the  case  of  City 
of  Crawfopdsville  v.  Braden,  130  Ind.  149,  30  Am.  St.  Rep.  214, 
that  no  provision  was  made  in  terms  for  the  municipality  to  sup- 
ply edeotric  light  to  its  inhabitants.    It  wmild  seem  from  the 
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tenna  of  the  act  in  conferring  power  upon  the  municipality  to 
light  the  "gtreetB,  elle^-s,  and  other  public  pkoee/*  that  it  was 
the  purpose  of  the  legislature  to  confine  the  corporation  to  such 
use  in  supplying  electric  light,  hut  the  court  held  that  the  cor- 
poration had  the  right  to  furnish  the  inhabitants  light  for  their 
private  residences  and  business  houses,  as  well  as  lighting  the 
streets  and  public  places  of  the  city.     It  appears  that  this  right 
is  based,  in  the  case  cited,  upon  the  general  police  power  of  the 
city.     The  charter  of  the  city  of  Nashville  conferred  the  power 
*%o  provide  the  city  with  water  by  water  works,  within  or  beyond 
the  boundaries  of  the  city,  and  to  provide  for  the  prevention  and 
extinguishment  of  fires,  and  organize  and  establish  fire  compan- 
ies.**   The  right  of  the  city  to  establish  water  works,  and  in  axidi- 
tion  to  making  provision  for  the  extinguishment  of  fires,  to  fur- 
nish water  to  the  inhabitan(ts,  was  aflEirmed  in  the  case  of  Smith 
T.  City  of  Nashville,  88  Tenn.  464.  The  act  passed  on  in  the 
case  of  Linn  v.  ChamJbersburg  Borvugh,  160  Pa.  St.  511,  express- 
ly authorized  any  incorporated  borough  to  manufacture  electric- 
ity for  commercial  purposes  for  the  use  of  the  inhabitants  of  said 
borough,  and  the  constitutional  power  of  the  legislature  to  confer 
such  right  was  recognized.     The  court  said:     **In  view  of  the  fact 
that  electricity  is  so  rapidly  coining  into  general  use  for  illumin- 
ating streets,  public  and  *®®  private  buildings,  dwellings,  etc., 
why  should  there  be  any  doubt  as  to  the  power  to  authorize  such 
corporations  to  manufacture  and  supply  it  in  like  manner  as  arti- 
ficial gas  has  been  manufactured  and  supplied?**    A  statute  in 
Kansas  gave  to  cities  of  the  second  class  authority  to  provide  for 
and  regulate  the  lighting  of  the  streets,  and  to  make  contracts 
with  any  person,  company,  or  association  for  such  purpose.     The 
city  of  Hiawatha  entered  into  a  contract  with  the  General  Elec- 
tric Company  to  construct  a  plant  to  be  used  by  the  city  ex- 
clusively for  the  purpose  of  lighting  the  public  streets,  without 
any  intention  to  furnish  lights  to  private  citizens  or  to  use  of  the 
tame  for  any  private  purpose.     The  court  held  that  the  city  had 
the  right  to  oonstmct  the  plant:  State  v.  City  of  Hiawatha.  53 
Kan.  477.     The  right  to  furnish  to  individuaJs  for  use  in  their 
private  houses  was  not  involved  or  considered.    It  was  enacted 
in  Ohio  that  "the  council  of  any  city  or  village  shall  have  power, 
whenever  it  may  be  deomcd  expedient  and  for  the  public  good, 
to  erect  fiAB  works  at  the  expense  of  the  corporation,  or  to  pur- 
chase any  gas  works  already  erected  therein.**    Former  statutes 
gave  municipalities  the  right  to  contract  with  gas  companies  to 
supply  cities  with  gw,  and  the  rlirht  of  a  city  to  ereot  gas  works 
therein  without  any  avowal  of  the  purpose  for  which  they  were 
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erected,  although  a  contract  had  formerly  been  ma^e  with  a 
gas  company  to  sfupply  gas  was  affirmed  in  the  case  of  State  v. 
City  of  Hamilton,  47  Ohio  St.  89.  The  power  of  the  legislature 
to  authorize  incorporated  cities  and  towns  to  erect  and  maintain 
electric  plants  to  light  the  streets  and  other  puhlic  places  of  the 
municipality  as  well  as  supply  light  to  private  individuals,  is  ex- 
pressly stated  in  Linn  v.  Chamhershurg  Borough,  160  Pa.  St.  511, 
and  the  ^*^^  Opinion  of  the  Justices,  150  Mass.  593. 

The  authority  of  the  city  of  Jacksonville  to  erect  the  electric 
pliant  in  question,  and,  in  addition  to  lighting  the  streets  and 
puhlic  places  therein,  to  supply  the  inhabitants  light  for  their 
private  residenices  and  houses,  must  depend  upon  the  charter  aot 
of  1887,  chapter  3775.     The  act  of  1893  (c.  4239)  gave  the 
right  to  the  city  to  issue  bonds  under  conditions  therein  stated 
to  refund  the  bonded  indebtedness  of  the  city,  and  for  such  other 
munioipal  purposes  as  might  be  provided  by  ordinance  in  submit- 
ting the  question  of  the  issuance  of  the  bonds  to  a  vote  of  the 
people.     The  issue  of  $75,000  of  bonds  for  the  erection  of  an 
electric  plant  having  been  carried,  the  city  undertook  the  con- 
struction of  the  plant.     Unless  the  erection  of  the  plant  was  a 
municipal  purpose  within  the  meaning  of  the  charter  powers  of 
the  city,  it  could  not  be  created  at  public  expense.     The  act  of 
1887  provides  that  the  city  "may  purchase,  lease,  receive  and  hold 
property,  real  and  personal,  within  said  city;  and  may  sell,  lease, 
or  otherwise  dispose  of  the  same  for  the  benefit  of  the  city;  and 
may  purchase,  lease,  receive  and  hold  property,  real  and  personal, 
beyond  the  limits  of  the  city,  to  be  used  for  the  burial  of  the  dead; 
for  the  erection  of  waterworks;  for  the  establishment  of  poor 
houses,  pest  houses,  houses  of  detention  and  correction;  for  public 
parks  and  promenades,  and  for  any  othear  pnblic  purpose  that  the 
mayor  and  city  counoil  may  deem  necessary  or  proper;  and  may 
Bell,  lease,  or  otherwise  dispose  of  such  property  for  the  benefit 
of  the  city  to  the  same  extent  as  natural  persons  may."    Among 
the  powers  conferred  upon  the  city  council  are  the  following: 
"To  make  regulations  to  secure  the  general  health  of  the  inhabi- 
tants and  to  prevent  and  remove  nuisances;  *'^®  to  provide  the 
city  with  water  works  within  or  beyond  the  boundaries  of  the 
city;  to  provide  for  the  prevention  and  extinguishment  of  fires, 
and  to  organize  and  establish  a  fire  department;  to  provide  for 
lighting  the  city  by  gas  or  other  illuminating  material,  or  in  any 
other  manner;  ....  to  make  appropriations  for  lighting  the 
streets  and  public  buildings,  and  for  the  erection  of  all  buildings 
necessary  for  the  use  of  the  city;  ....  to  pass  all  ordinanceB 
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neoeeeary  far  the  health,  convenience,  «ind  safety  cd  the  cdtizeme, 
and  to  carry  out  the  full  intent  and  meaning  of  this  act,  and  to 
accomplish  the  object  of  this  incorporation."  Among  the  lim- 
itations upon  the  city  council  are  the  following:  "The  mayor 
and  city  council  are  forbidden  to  make  any  appropriations  of 
money  or  credit  in  the  way  of  donation,  festivities,  pageants,  ex- 
cursions or  parades,  nor  shall  they  be  authorized  to  subscribe  for 
stock  in  any  railroad  company  or  in  any  other  corporation,  or 
give  or  lend  any  money,  aid,  or  credit  to  any  person  or  corpora- 
tion whatever,  and  they  are  hereby  prohibited  frorn  emplov-ing 
or  ap]>ropriating  the  revenues  and  taxes  in  any  other  manner 
than  for  purposes  strictly  municipal  and  local  and  according  to 
the  provisions  of  this  act.**  Under  the  provisions  regulating  the 
diities  of  the  boand  of  public  works,  that  body  is  given  exclusive 
oontrol  over  the  lighting  of  all  such  public  places  «s  may  be 
deemed  necessary,  and  "shall  have  exclusive  power  to  organize 
and  control  the  fire  department,  the  waiter  works  and  its  ap- 
purtenances, the  gas  and  other  illuminating  works  of  the  city, 
and  its  jails  and  houses  of  correction  and  detention." 

There  can  be  no  doubt  about  the  power  of  the  city  of  Jackson- 
ville to  erect  and  maintain  at  puhlir  cost  an  electric  plant  of  suffi- 
cient power  and  capacity  to  light  *''*  the  streets  and  public  places 
in  the  corporation.  Counsel  for  appellant  do  not  insist  here  that 
the  city  does  not  pos.sess  such  power,  but  the  contention  is,  that 
no  power  exists  to  erect  and  maintain  such  plant  for  the  addition- 
al purpose  of  supplying  the  inhabitants  of  the  city  with  electric 
light  for  use  in  their  private  residences  and  houses.  Under  a 
strict  construction,  as  applied  in  the  South  Carolina  decision,  the 
city  would  have  the  power,  even  under  the  general  welfare  clause, 
to  erect  and  maintain  an  electric  plant  to  supply  light  for  the 
•treets  and  public  places  of  the  city.  The  grant  of  power  to  the 
city  of  Jacksonville  to  provide  for  lighting  the  city  by  gas  or 
other  illuminating  material,  or  in  any  other  manner,  is  clear  and 
explicit,  and  this  carries  with  it  the  power  of  choice  of  means 
to  accomplish  the  end.  Should  this  power  be  construed  into  a 
right  to  light  the  streets  and  public  places  of  the  city,  but  not  to 
■upply  the  inhabitants  thereof  with  light  for  use  in  tlieir  private 
booaes?  The  power  of  lighting  the  city  is  given  in  connection 
with  the  powers  of  providing  the  city  with  water  and  the  estab- 
lishment of  fire  departments  for  the  prevention  and  extinguish- 
ment of  fire.  The  Tennessee  court  construed  a  clause  in  the 
charter  of  the  dty  of  Nashville,  wmilar  to  the  one  in  the  Jack- 
sonville charter  into  a  power  to  supply  water  not  only  for  the  pub- 
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lie  use  of  the  city,  but  for  private  use  by  the  inhabitants  The 
statute  in  Iowa  simply  gave  the  power  to  cities  to  erect  electric 
plants  without  designating  the  purposes  for  which  light  might 
be  generated,  and  it  was  held  tliat  it  could  be  furnished  by  the 
city  to  its  inhabitants  for  private  use  in  their  residences.  The 
Indiana  decision  clearly  sustains  the  power  claimed  by  the  city 
of  Jacksonville  in  this  case;  and,  if  the  South  Carolina  case  can  be 
considered  the  other  way,  the  preponderance  of  adjudication  ^"^^ 
seems  to  be  in  favor  of  sustaining  the  power  claimed  in  the  case 
before  us.  The  South  Carolina  court  did  not  have  before  it  a 
statute  like  ours,  and  we  are  of  the  opinion  that  a  fair  construc- 
tion of  the  grant  "to  provide  for  lighting  the  city  by  gas  or  other 
illuminating  material,  or  in  any  other  manner,"  will  authorize  the 
erection  and  maintenance  of  an  elecftric  plant  not  only  for  lighting 
the  streets  and  public  places  of  the  city,  but  also  for  supplying,  in 
coDueetion  therewith,  electric  light  for  the  inhabitants  of  the  city 
in  their  private  houses.  The  power  given  is  to  light  the  city,  and 
the  connection  indicates  that  the  legislature  was  conferring 
powers  for  the  benefit  of  the  people  generally  of  the  city.  The 
restrictions  contained  in  the  fifth  section  prohibiting  the  appro- 
priation of  the  revenues  of  the  city  in  any  other  manner  than 
for  purposes  strictly  municipal  and  local  and  according  to  the 
provisions  of  the  act,  do  not  curtail  the  right,  if  given  in  the  grant 
of  the  power  mentioned.  Express  authority  is  given  to  appro- 
priate revenue  to  accomplish  the  purposes  of  the  act.  The  city 
of  Jacksonville  is  a  municipal  body,  and,  of  course,  all  the  powers 
conferred  upon  it  should  be  cons.trued  with  a  view  of  carrying  out 
its  creation  as  a  public  agency  of  the  state.  Xone  of  its  gi'ants 
should  be  held  to  confer  powers  disconnected  with  municipal  pur- 
poses. That  the  supplying  the  inhabitants  of  a  city  with  electric 
light  is  such  a  municipal  purpose  as  will  authorize  its  delegation 
by  the  legislature  to  municipal  bodies  is  sustained  by  all  the 
authorities  we  have  found.  To  the  extent  of  supplying  light  to 
the  inhabitants  of  a  city  for  use  in  their  private  houses^  we  dis- 
cover nothing  that  cannot,  in  the  light  of  the  decisions,  be 
called  a  municipal  purpose,  and  ^''^  beyond  this  we  are  not  called 
upon  to  go,  and  do  not  go  in  this  decision. 

It  is  not  insisted  here  that  the  dismissal  of  the  bills,  independ- 
ent of  the  refusal  to  grant  the  injunction  prayed  for,  was  error. 
No  other  relief  was  asked  for  except  the  injunctions. 

Our  conclusion  is,  that  the  decrees  appealed  from  should  be 
afiBirmed,  and  it  will  be  so  ordered. 
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MUNICIPAL  CORPORATIONS— POWERS.— Municipal  corpora- 
tions  have  no  other  powers  than  those  which  have  been  expressly  dele- 
gated, and  their  appropriate  incidents:  Wilson  v.  Beyers,  6  Wash.  303; 
34  Am.  St.  Rep.  8o8;  Phillips  v.  Denver,  19  Col.  179;  41  Am.  St.  Rep. 
230,  and  note.  To  the  same  effect  see  In  re  Pryor,  55  Kan.  724;  49  Am. 
8t.  Rep.  2S0.  and  note. 

MUNICIPAL  CORPORATIONS— POWERS— CONSTRUCTION  OF* 
A  municipal  corporation  is  a  mere  local  aiu:ency  of  the  state,  having 
only  such  powers  as  are  clearly  and  nnmistakably  granted  by  the  state, 
arni  the  powers  so  granted  are  strictly  construed:  Whiting  v.  West 
Point,  88  Va.  905;  29  Am.  St.  Rep.  750,  and  note  with  the  cases  col- 
lected. 

MUNICIPAL  CORPORATIONS— POWER  TO  FURNISH  LIGHT 
TO  PRIVATE  CONSUMERS.- A  municipal  corporation  may  estab- 
lish and  maintain  works  for  lighting  its  streets,  and  may,  at  ttie  same 
time,  furnish  the  light  to  the  inhabitants  tn  light  their  residences  and 
places  of  business:  Crawfordsville  v.  Braden,  130  Ind.  149;  SO  Am.  St. 
Hep.  214,  and  note. 
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EXECUTION  SALES— INNOCENT  PURCHASER,— A  Judg- 
ment creditor  who  purchases  land  at  a  eheriff's  sale  under  his  judgment, 
without  notice,  actual  or  constructive,  of  a  prior  unrecorded  deed  oy  the 
judgment  debtor  conveying  the  property  thus  purchased,  is  entitled  to 
protection  as  an  innocent  purchaser. 

EXECUTION  SALES  — INNOCENT  PURCHASERS  — MIS- 
TAKE.— As  against  one  who  holds  land  under  an  unrecorded  dee<l,  a 
judgment  creditor,  or  other  party  who  purchases  the  land  at  execution 
sale,  against  one  to  whom  the  land  haa  previously  been  conveyed  by 
mistake,  is  entitled  to  protection  as  an  innocent  purchaser,  if,  at  the 
time  of  purchase,  he  was  without  notice,  actual  or  constructive,  of  such 
unrecfjraefJ  deed. 

EXECUTION  SALES.— EXECUTION  PURCHASERS,  equally 
with  subsequent  innocent  parchaaers,  are  protected  against  unrecorded 
deeds. 

EXECUTION  SALES.- POSSESSION  UNDER  AN  UNRE- 
CORDED DEED,  RELIED  ON  AS  NOTICE  to  a  purchaser  at  an  exe- 
cution sale,  to  be  effective,  must  be  such  actual  possession  as  to  give 
notice  thereof  at  the  time  that  the  judgment  under  which  the  sale  ia 
made,  was  rendered. 

J.  M.  Cheney,  for  the  appellanta. 

J.  n.  Muqjhy  and  L.  G.  Starbuck,  for  the  appellea. 

*»  MABRY,  C.  J.  The  hill  filed  in  thia  cane  in  May,  1891, 
ia  to  enjoin  proceedings  in  ejectment,  and  to  cancel  a  deed  made 
by  the  sheriff  of  Orange  county,  aa  a  cloud  upon  the  title  to  a  lot 
of  land  claimed  to  be  owned  by  the  complainant  It  containa,  sub- 
•tantially,  the  following  allegations:  That  complainant  ia  the 
owner  in  fee  aimpl«  and  has  possession  of  the  following  deacribed 
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property:  Lot  1  of  block  A  of  Davis'  addition  to  the  town  of 
Orlando,  Orange  county,  Florida,  amd  that  compladnant  '*liolds 
said  land  by  warranty  deed,  duly  executed  to  Mm  by  one  Walter 
T.  Davis,  on  the  fifth  day  of  March,  1887,  and  duly  recorded  in 
the  office  of  the  clerk  of  the  circuit  court  of  Orange 
county,  on  the  eleventh  day  of  April,  A.  D.  1888, 
in  book  60,  at  page  66."  ^^  That  on  the  dghteeinth 
day  of  May,  1887,  Davis  sold  to  one  P.  C.  Hodges,  lot 
8  in  block  B  of  the  same  addition,  but,  by  mistake,  lot 
1,  owned  by  complainant,  was  embraced  in  the  deed  to  Hodges, 
who  never  gave  any  valuable  consideration  for  said  lot,  and  who 
never  intended  to  purchase  the  same,  and  has  always  disclaimed 
any  title  or  interest  therein.  Further,  that  by  vdri;ue  of  an  exe- 
cution in  favor  of  said  Lizzie  A.  Lusk,  and  against  said  P.  C. 
Hodges,  issued  out  of  the  circuit  court,  on  the  fifth  day  of  Au- 
gust, 1887,  the  sheriff  of  Orange  county  levied  upon  and  sold,  on 
the  fifth  day  of  March,  1888,  the  lot  owned  by  complainant,  and 
also  said  lot  8;  that  upon  discovering  his  lot  had  been  levied 
upon  and  sold,  complainant  applied  to  Davis  and  the  attorneys 
of  Lizzie  A.  Lusk  to  have  the  mistake  corrected  and  his  lot  freed 
from  the  cloud  resting  upon  the  same  by  reason  of  the  sheriff's 
deed  to  Lizzie  A.  Lusk,  and  that  it  was  agreed  by  and  between 
her  attorneys  and  the  said  Davis  and  Hodges  that,  upon  the  exe- 
cution by  Davis  of  a  good  and  sufficient  deed  to  Lizzie  A.  Lusk 
for  said  lot  8,  die  would  release  to  complainant  her  claim  on 
said  lot  1  in  block  A;  that,  in  pursuance  of  said  agreement,  Davis 
conveyed  by  warranty  deed  to  Lizzie  A.  Lusk,  on  the  third  day  of 
May,  1888,  the  said  lot  8,  and  complainant  represents  that  by 
fraud  and  misrepresentation,  as  stated,  she  obtained  said  deed 
from  Davis,  and  refuses  to  release  and  free  the  said  lot  from  the 
cloud  upon  the  same.  That  on  the day  of  May,  1888,  Liz- 
zie A.  Lusk,  by  her  next  friend,  George  Porter,  and  W.  I.  Lusk, 
instituted  a  suit  of  ejectment  against  complainant  to  recover  pos- 
session of  said  lot  1,  the  decloraition  in  the  cause  being  filed  and 
summons  issued  on  the  eighteenth  day  of  May,  1888,  and  the  in- 
dorsement on  the  latter  by  the  sheriff  recites  that  it  was  served 
upon  '**^  the  defendant  on  the  twenty-second  day  of  the  same 
montih;  that  on  the  4th  of  June  following,  iudgment  by  deflault 
was  entered  by  the  clerk,  and  defendants  are  seeking  to  recover 
final  judgment  in  said  suit,  and  thereby  deprive  complainant  of 
the  possession  of  said  lot  of  land;  that  complainant  had  no  recol- 
lection of  being  served  in  the  ejectment  suit,  and,  if  he  was  served, 
the  fact  had  entirely  escaped  his  memory,  and  he  had  a  good  and 
meritorious  defense  at  law  to  said  suit.    It  is  also  alleged  that 
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the  said  sheriff'a  deed  to  Lizzie  A.  Lusk  w«a  a  cloud  upon  the 
title  of  complainant  in  said  lot,  and  tends  to  depreciate  the  value 
thereof,  and  ought  to  be  canceled.  The  prayer  is  for  process, 
and  that  the  sherifT's  deed  to  Lizzie  A.  Lusk  be  canceled  as  a 
cloud  upon  complainant's  title  to  lot  1,  and  that  the  ejectment 
proceedings  be  enjoined. 

Injunction  was  issued  as  prayed  for  in  the  bill,  and  defendants 
demurred,  on  the  grounds  that  there  was  no  equity  in  the  bill; 
that  a  purchaser  at  sheriff's  sale  takes  whatever  title  the  record 
shows  to  have  been  in  the  judgment  debtor  at  the  time  the  judg- 
ment was  entered;  that  the  attorney  had  no  authority  to  agree  to 
convey  land  of  his  client,  and,  if  he  makes  such  agreement,  he  in 
no  way  binds  his  clieot  This  demurrer  was  overruled,  and  after 
motions  made  and  denied  to  dismiss  the  injunction,  defendants 
appealed. 

From  the  allegations  of  the  bill  it  is  made  to  appear  that  the 
complainant,  Reel,  obtained  a  deed  from  Davis  to  lot  1  in  block 
A,  on  the  fifth  day  of  March,  1887,  but  did  not  record  it  until 
the  eleventh  day  of  April,  1888.  In  the  mean  time,  and  on  the 
eighteenth  day  of  May,  1887,  Davis  conveyed  said  lot  to  Hodges, 
against  whom  an  execution  in  favor  of  Lizzie  A.  Lusk  issued  on 
the  5th  of  August,  1887,  and  the  lot  sold  by  virtue  thereof  on  the 
6th  of  March,  1888,  a  few  days  over  a  month  before  ***  Reel 
recorded  his  deed.  It  is  not  alleged  that  Lizzie  A.  Lusk,  the 
execution  creditor  and  purchaser  at  sheriff's  sale,  had  any  knowl- 
edge, actual  or  constructive,  that  Davis  had  conveyed  the  lot  to 
Reel,  or  that  the  conveyance  of  the  lot  by  Davis  to  Hodges  was 
by  mistake.  As  we  construe  the  allegations  of  the  bill,  there  is 
no  averment  of  actual  possession  of  lot  1  by  Reel  prior  to  the 
time  of  filing  the  bill,  which  was  in  May,  1891.  It  is  alleged  that 
Heel  owned  the  lot,  and  had  possession  of  it,  and  held  it  by  war- 
ranty deed  executed  by  Davis,  on  the  5th  of  March,  1887,  but 
this  possession  has  reference  to  the  time  of  filing  the  bill.  There 
k  no  allegation  that  Reel  was  in  actual  possession,  so  as  to  give 
notice  of  any  interest  he  might  have  had  in  the  lot  at  the  time 
of  the  issuance  of  the  execution,  or  the  sale  of  the  property  to  Liz- 
lie  A.  liusk.  Under  our  recording  statute  (McClellan's  Digest, 
■ec.  6  p.  215),  creditors  and  subsequent  purchasers  stand  upon 
the  same  footing  in  respect  to  notice  of  a  prior  conveyance  not 
recorded:  Maspcy  v.  Hubbard,  18  Fla.  688;  Carr  v.  Thomas,  18 
Fla.  736;  Eld  ridge  v.  Post,  20  Fla.  579.  It  was  held  in  Emerson 
▼.  Ross,  17  Fla.  122,  that  the  recorded  deed  of  an  administrator, 
upon  the  sale  of  the  lands  of  a  deceased  intestate  for  value  and 
without  notice,  will  vest  a  good  title  as  against  a  prior  unrecorded 
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deed  of  the  deceased  intestate.  It  was  there  said  that  **ihe  ob- 
ject of  the  statute  is  to  make  patent,  to  disclose  to  the  world,  the 
holder  of  the  legaJ  title,  in  order  that  purchasers  for  value  might 
be  protected  against  the  secret  deeds  of  the  grantor."  A  pur- 
chaser at  a  sheriff's  sale  can  claim  the  protection  of  an  innocent 
purohaser,  and  where  a  judgment  creditor  has  no  notice,  actual 
or  constructive,  of  an  unrecorded  deed  made  by  a  judgment  debt- 
or before  the  rendition  of  a  judgment,  it  is  immaterial  '*^** 
whether  the  purchaser  at  a  sale  under  the  execution  has  notice 
of  such  unrecorded  deed  or  not:  Doyle  v.  Wade,  23  Fla.  90;  11 
Am.  St.  Eep.  334;  Gower  v.  Doheney,  33  Iowa,  36;  Rogers  v. 
Hussey,  36  Iowa,  664;  Lessee  of  Scribner  v.  Lockwood,  9  Ohio, 
184.  It  is  also  true  th'at,  where  a  deed  is  executed  ito  one  through 
mistake,  a  purchaser  from  him  for  value  and  without  knowledge, 
actual  or  constructive,  of  such  mistake,  is  entitled  to  protection: 
Harrison  v.  CaK3Jielin,  23  Mo.  117;  Ells  v.  Tousley,  1  Paige,  280. 
Our  statute  is,  that  "no  conveyance,  transfer,  or  mortgage  of  real 
.property,  or  of  any  interest  therein,  shall  be  good  or  effectual, 
in  law  or  in  equity,  against  creditors  or  subsequent  purchasers  for 
a  valuable  consideration  and  without  notice,  unless  the  same  shall 
be  recorded,"  etc.  An  execution  creditor,  equally  with  a  subse- 
quent purchaser,  as  we  have  seen,  is  protected  against  unrecord- 
ed conveyances,  transfers,  or  mortgages  of  real  property,  and,  in 
the  present  ease,  appellee  shows  in  his  bill  that,  before  his  deed 
was  recorded,  the  property  therein  described  had  been  sold 
under  execution  against  one  to  whom  the  admitted  owner  had 
conveyed  it,  and  who  was  the  holder  of  an  apparent  good  legal 
title,  nor  is  it  alleged  that  the  purchaser  at  the  execution  sale 
had  any  notice,  actual  or  constructive,  of  the  existence  of  ap- 
pellee's unrecorded  deed  before  the  sale.  The  allegation  that 
the  ejectment  suit  was  instituted  against  appellee  in  May,  1888, 
does  not  show  that  he  was  in  possession  when  the  judgment  was 
rendered,  or  even  when  the  sale  was  made,  and,  as  we  construe  the 
bill,  it  does  not  state  anything  from  which  notice  of  the  unre- 
corded deed  before  the  rendition  of  the  judgment  can  be  inferred. 
This  is  a  vital  point  in  the  case,  and  the  bill  here  is  wanting  in 
sufficiency  and  certainty.  It  is  entirely  insufficient,  and,  unless 
there  is  something  **''  in  the  other  allegations  to  rescue  the  bill 
from  the  infirmity  mentioned,  the  demurrer  should  have  been 
sustained.  It  is  stated  that  Lizzie  A.  Lusk,  through  fraud  and 
misrepresentation,  obtained,  under  the  circumstances  mentioned, 
the  deed  from  Davis  to  lot  8,  and  that  she  refused  to  release  and 
free  the  said  lot  from  the  cloud  upon  the  same.  This  has  refer- 
ence, we  assume,  to  releasing  lot  1  from  the  alleged  cloud  of  the 
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sheriff's  deed,  thougli  tlie  oonnection  would  make  it  refer  to  lot  8. 
It  is  immaterial  to  which  it  refers,  as  we  are  unable  to  say  how 
the  hill  can  be  assisted  by  it. 

The  purpose  of  the  bill  is  not  to  cancel  the  deed  from  Davis  to 
Lizzie  A.  Lusk  for  lot  8,  but  to  cancel  the  sheriff's  deed  to  her 
for  lot  1.  Davis  and  Hodges  would  be  necessary  parties  to  a  pro- 
ceeding to  have  the  former  deed  set  aside,  but  there  is  no  such 
purpose  in  the  present  suit.  Nor  is  the  bill  framed  for  the  pur- 
pose of  obtaining  a  specific  performance,  if  that  could  be  done,  of 
the  alleged  agreement  with  the  attorneys  of  Lizzie  A.  Lusk  to  have 
her  convej'  lot  1  to  appellee.  The  agreement  is  set  up  in  the  bill, 
but  there  is  no  prayer  for  its  specific  performance,  and  the  only  re- 
lief sought  is  to  have  the  sheriff's  deed  to  Lizzie  A.  Lusk  eet  aside 
and  the  ejectment  suit  enjoined.  The  bill  makes  no  proper  case 
for  such  relief,  and  we  need  not  devote  any  attention  to  the  alle- 
gations in  reference  to  the  agreement.  Neither  ia  it  deemed 
necessary  to  refer  to  the  allegations  in  reference  to  the  ejectment 
suit,  as  it  is  apparent  that  there  is  nothing  in  what  is  stated  on 
that  subject  to  aid  the  bill  in  other  respects. 

Our  conclusion  is,  that  the  demurrer  should  have  been  sustained 
to  the  bill,  and  the  decree  will  be  reversed,  with  directions  that 
such  order  be  entered,  with  leave  to  appellee  to  amend  his  bill  if 
desired. 


EXECUTION  SALES.— A  judgment  creditor  who  pnrcbasea  at  a 
Mie  under  hia  judgment,  and  does  not  pay  the  purchase  price  other- 
wise than  by  a  credit  u|X)n  such  judgment,  is  regarded  as  a  purchaser 
in  good  faith  and  for  value,  and  protected  against  all  equities  and  de- 
fects in  the  title  of  which  he  had  no  notice,  actual  or  constructive: 
Riley  r.  Martinelli,  97  Cal.  676:  33  Am.  St.  Rep.  209.  But  see  Boos  T. 
Morgan,  130  Ind.  306;  30  Am.  St.  Rep.  237,  and  note. 

EXECUTION  SALES  — RIGHTS  OF  PURCHASER  — UNRE- 
CORDED DP^ED. — Where  a  judgment  creditor  has  no  notice,  actual 
or  constructive,  of  a  prior  unrecorded  deed,  his  lien  is  complete,  and  a 

Eurchaser  at  a  sale  thereunder  takes  such  title  as  the  records  show  to 
e  in  the  judgment  defendant,  without  regard  to  whether  the  purchaser 
bad  notice  or  not:  Doyle  v  .  Wade,  23  Fla.  90;  11  Am.  ISt.  Rep.  334.  A 
purchaser  at  a  sheriff's  sale  is  within  the  protection  of  the  recording 
acts:  Heiflter  t.  Fortner,  2  Binn.  40;  4  Am.  Dec.  417,  and  note:  Jack- 
son T.  Town,  4  Cow.  699;  16  Am.  Deo.  406;  Draper  t.  Bryson,  S6  Mo. 
108;  60  Am.  Deo.  483,  and  note. 
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[36  Flobida,  481.] 

EXEMPTIONS— EQUITY— INJUNCTIONS.— A  bill  in  equity 
alleging  that  complainant  therein  is  the  head  of  a  family  residing  in  the 
Btate ;  that  he  does  not  own  personalty  exceeding  the  statutory  limit  of 
exemption ;  that  a  distress  warrant  for  rent  has  been  levied  upon  his 
personalty  other  than  farm  products  raised  upon  the  land  for  the  use  of 
which  rent  is  due ;  that  the  property  levied  upon  is  exempt  to  him  under 
the  constitution,  and  praying  for  an  adjudication  of  his  right  of  exemp- 
tion, and  that  such  property  be  set  apart  to  him  as  exempt,  and  that  an 
injunction  be  granted  to  restrain  the  sale  of  such  property  under  the 
warrant,  is  sufficient  to  entitle  a  court  of  equity  to  grant  the  relief  prayed 
for. 

CONDITIONAL  SALES— TORT  TO  PROPERTY— RIGHT  TO 
RECOVER. — If  a  person  holds  an  animal  under  a  contract  of  conditional 
sale,  and  such  animal  is  negligently  killed  by  a  third  person,  either  the 
vendee  or  the  vendor  may  sue  and  recover  for  the  loss,  but  a  recovery  by 
either  is  a  bar  to  further  recovery.  If,  in  such  case,  the  vendee  recovers, 
the  vendor  acquires  a  right  of  action  against  him  for  money  had  and  re- 
ceived for  his  use  and  benefit  to  the  extent  of  the  amount  originally 
agreed  to  be  paid  by  the  vendee  for  the  animal. 

CONDITIONAL  SALES  —  EXCHANGE  OF  PROPERTY— EX- 
EMPTIONS.—If  the  vendee  in  a  contract  for  the  conditional  sale  of  an 
animal,  recovers  damages  from  a  third  person  for  negligently  killing  it, 
and,  with  such  damages,  purchases  another  animal,  the  original  vendor 
acquires  no  title  to,  or  lien  on,  the  animal  last  purchased,  and,  as  against 
such  vendor,  the  conditional  vendee  can  hold  it  as  exempt  from  execu- 
tion sale  under  a  distress  warrant  for  rent  and  advancements. 

INJUNCTIONS  TO  RESTRAIN  FORCED  SALES  of  property 
claimed  to  be  exempt  under  the  constitution  are  not  injunctions  to  stay 
proceedings  at  law,  within  the  meaning  of  a  statute  merely  prohibiting 
the  granting  of  injunctions  to  stay  proceedings  at  law  unless  bond  is 
given.  In  the  former  proceeding,  no  bond  is  absolutely  required,  although 
it  may  be  exacted  by  the  chancellor  in  his  discretion. 

B.  S.  Liddon,  for  the  appellant. 

D.  L.  McKinnon,  for  the  appellee. 

*sa  TAYLOR,  J.  The  appellee,  Aesop  Gufford,  filed  his  hill 
in  equity  in  the  circuit  court  of  Jackson  county  against  Isaac 
Smith,  the  appellant,  in  which  he  alleges  that,  in  the  year  1891, 
he  rented  froon  Smith  ahout  twenty- three  *®^  acres  of  land  to 
cultivate  as  a  farm  for  that  year,  the  said  Smith  agreeing  to  ad- 
van<?e  him  supplies  for  himself  and  family  while  making  the 
crop.  That  he  had  rented  the  same  land  the  year  previous,  1890, 
and,  to  secure  the  rent  agreed  to  he  paid  for  said  year  1890,  and 
the  advances  of  supplies  that  had  been  made  during  said  year 

1890,  he  executed  to  Smith  a  mortgage  on  all  the  crops  to  he 
made  hy  him  during  the  year  1891.  That  Smith  advanced  him 
supplies  to  the  amount  of  thirty  or  forty  dollars  during  the  year 

1891,  the  exact  amount  of  which  he  did  not  know.  That  he 
made  on  said  land  that  year  fifty  to  seventy-five  bushels  of  corn. 
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which  vras  then  on  said  land,  and  one  thousand  and  fifty-three 
pounds  of  lint  cotton,  and  ninety-one  pounds  of  seed  cotton,  that 
he  turned  over  to  said  Smith  with  directions  to  credit  the  same  on 
the  rent  and  advanc-es  for  1891,  but  he  failed  to  do  so,  and  had 
sued  out  a  distress  warrant  and  levied  it,  not  only  on  the  com  and 
fodder  grown  on  said  land,  upon  which  he  had  a  mortg^e,  bnt 
also  upon  a  horse  of  your  orator  with  which  he  had  cultivated  the 
crops,  claiming  a  lien  upon  him  for  said  rent  and  advances,  not- 
withstanding your  orator  liad  more  than  paid  liim  the  rent  and  a 
portion  of  the  advances.  That  he  believes  that  the  cotton  deliv- 
tivd,  and  the  corn  and  fodder  on  the  place,  and  the  labor  that  he 
has  performed  for  him  during  the  year,  will  fully  pay  all  that 
he  owes  for  rent  and  advances  for  the  year  1891,  and  that  he 
ofTercd  to  give  up  all  the  com  and  fodder  without  going  to  law, 
and  that  this  was  all  that  he  had  to  pay  with,  except  the  one 
horse  that  was  worth  fifty  or  seventy-five  dollars,  and  that  said 
horse  is  the  only  means  that  he  has  to  make  a  living  for  himself 
and  family.  That  he  is  the  head  of  a  family,  and  resides  in 
Jackson  county,  Florida,  and  claims  the  benefit  of  the  constitu- 
tion and  ^**  laws  of  Florida  exempting  property  from  forced 
sale.  That  after  the  levy  of  said  distress  warrant  upon  said  com, 
fodder,  and  horse,  he  applicnl  to  the  deputy  sheriff  who  made  the 
levy  to  have  said  horse  set  aside  as  exempt,  as  required  by  the 
statute  in  such  cases  provided,  but  the  said  deputy  sheriff  refused 
to  do  so,  and  has  advertised  said  horse,  together  with  the  other 
property  levied  on,  for  sale  on  the  27th  of  Febmary,  1892,  which 
is  on  Saturday,  and  not  a  legal  sale  day.  That  all  of  his  personal 
property  of  enrery  kind  and  description,  exclusive  of  that  mori;- 
gaged  to  the  defendant,  which  he  docs  not  claim  or  ask  to  have 
exempted,  is  not  worth  exceeding  one  hundred  and  twenty-five 
dollars.  The  bill  prays  that  said  horse  may  be  adjudged  to  be 
exempt,  and  that  the  slieriff  be  required  to  set  apart  said  horse 
and  such  other  personal  property  as  may  be  exempt,  not  to  ex- 
ceed one  thousand  dollars  in  value.  That  the  defendant  be  re- 
strained from  selling  or  otherwise  disposing  of  said  horse,  and 
for  general  relief. 

The  defendant  demurred  to  the  bill  upon  t3ie  ground  of  a 
want  of  equity.  The  demurrer  was  overruled,  and  the  defend- 
ant answered  the  bill  admitting  the  renting  of  the  land  to  the 
complainant  and  the  agreement  to  advance  supplies  to  him,  but 
he  denies  that  he  exnotcd,  or  that  the  complainant  gave  him  any 
mortgage  to  secure,  the  rent  of  said  land  for  the  year  1891,  or  the 
advances  made  to  him  in  1891,  but  says  that  the  mortgage  made 
to  him  bjr  complainant  was  for  the  purpose  of  securing  past  in« 
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debtedness  due  from  complainant  to  him  for  rent  of  the  same 
land,  and  for  advances  made  to  him,  and  for  a  horse  sold  to  him 
during  the  year  1890.  This  mortgage  was  upon  no  other  pax)p- 
erty  than  the  crops  of  all  kinds  to  be  raised  during  the  year  A.  D. 
1891.  The  answer  admits  the  receipt  of  some  money  from  cot- 
ton raised  by  complainant,  ^^^  and  that  he  is  also  entitled  to 
some  credit  for  labor  performed  for  him,  and  alleges  that  an  ac- 
count attached  to  said  answer  as  an  exhibit  shows  all  the  items  of 
debit  and  credit  between  them.  This,  account  shows  a  balance 
due  from  the  complainant  to  the  defendant,  after  all  credits,  of 
one  hundred  and  thirty-one  dollars  and  seventy-nine  cents.  The 
answer  denies  that  the  complainant  ever  instructed  the  applica- 
tion of  the  credits  for  cotton  and  labor  to  the  rent  and  advances 
of  the  year  1891.  The  suing  out  by  the  defendant  of  a  distress 
warrant,  and  the  levy  thereof,  as  alleged  in  the  bill,  is  admitted. 
The  appKcation  of  the  complainant  to  have  said  horse  set  apart 
to  him  as  exempt  is  admitted  to  have  been  made.  The  answer 
further  alleges  that  the  defendant  should  not  be  restrained  from 
selling  the  horse  mentioned  in  the  bill  by  virtue  of  his  distress 
warrant,  because  he  says  that,  in  the  fall  of  the  year  1890,  he 
purchased  for  and  furnished  to  the  complainant  a  horse,  in  con- 
teonplation  of  renting  land  to  the  complainant  for  the  year  1891. 
That  he  paid  thirty-nine  dollars  for  this  horse  in  cash,  and  sold 
him  to  the  complainant  for  the  same  price,  with  inteorest  at  the 
rate  of  one  per  cent  per  month,  but  with  the  distinct  under- 
standing between  them  that  said  horse  should  remain  the  prop- 
erty of  this  defendant  until  he  should  be  fully  paid  for,  and  that 
complainant  should  acquire  no  title  to  him  until  the  happening  of 
such  event,  and  that,  regarding  the  horse  as  his  own,  he  therefore 
did  not  include  him  in  the  mortgage  given  upon  the  crops.  That 
this  horse  was  killed  b'y  a  railroad  train  about  September  or  Oc- 
tober, 1891,  and  that  complainant  has  never  paid  anything  for 
him.  That  the  complainant,  about  December  1,  1891,  collected 
from  said  railroad  company  eighty  dollars  for  said  horse,  and  im- 
mediately invested  sixty  dollars  of  the  identical  money  received 
by  him  from  the  railroad  company  for  this  defendant's  horse  *®® 
in  another  horse,  that  is  the  identical  one  now  levied  on  by  de- 
fendant's distress  warrant.  That  he  insists  that,  in  law  and  in 
equity,  he  has  all  the  rights  against  the  horse  purchased  by  the 
complainant  with  this  defendant's  money  that  he  had  against  the 
original  horse  sold  by  him  to  the  complainant  as  aforesaid;  and  he 
also  claims  that  he  is  entitled  to  the  twenty  dollars  received  by 
complainant  from  the  railroad  company  that  was  not  used  in  the 
purchase  of  the  horse  in  dispute. 
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Upon  the  application  of  the  complainant  for  an  injunction  to 
restrain  the  eale  of  the  horse  as  prayed  in  the  bill,  complainant 
made  an  affidavit  positively  denying  the  alleged  conditional  sale 
of  a  horee  to  him  by  the  defendant,  and  alleging  that  the  defend- 
ant loaned  him  thirty-nine  dollars  in  1890,  and  that  he  put  some 
more  money  of  his  own  with  it  and  purchased  the  horse  that  was 
killed  by  the  railroad  out  of  a  drove  himself.  That  the  de- 
fendant had  nothing  to  do  with  the  purchase  of  that  horse  what- 
ever. At  the  hearing  for  the  injunction,  the  defendant  pro- 
duced the  affidavit  of  one  Silas  Smith,  who  swore  that  he  had 
repeatedly  heard  the  complainant  say  that  the  horse  that  was 
killed  by  the  railroad  was  not  his  horse,  but  belonged  to  the  de- 
fendant, and  would  not  become  his  property  until  he  paid  for  it, 
and  that  he  had  never  paid  for  it.  That  he  heard  him  so  declare 
only  the  week  before  the  hearing  of  the  application  for  injunction. 
Upon  the  bill,  answer,  and  these  affidavits,  the  judge,  on  February 
22,  1892,  granted  an  injunction  restraining  the  defendant  and 
the  sheriff  from  selling  or  otherwise  disposing  of  the  horse  levied 
upon  under  the  distress  warrant  until  the  furt^ier  order  of  the 
court.     From  this  order  the  defendant  has  taken  this  appeal. 

The  first  assignment  of  error  is  the  overruling  of  the  defend- 
ant's demurrer  to  the  corapdainant's  bill.  There  ■*®'^  was  no  er- 
ror in  this  ruling.  The  complainaint's  bill  contained  a  sufficient 
atatemeat  of  the  following  facte:  That  the  complainant  was  the 
head  of  a  family  residing  in  this  state;  that  he  did  not  own  ex- 
ceeding o^e  thousand  dollars'  worth  of  personal  property;  that, 
besides  his  crops  grown  on  the  defendant's  kund,  the 
defendant  'had  caused  a  distress  wammt  for  rent  to 
be  levied  upon  a  horse  that  the  complainant  claimed 
to  be  exempt  to  him  as  the  head  of  a  family  under 
the  constitution  of  (the  state,  and  he  pm}'8  therein  that  the 
court  of  equity  shall  adjudge  his  right  of  exemption  to  said 
horse,  and  that  he  be  set  apart  to  hira  as  exempt  from  seizure  and 
•ale  under  the  distress  warrant  levied  thereon  for  the  collection  of 
rent  and  other  indebtedness  due  to  the  defendant.  Since  the  en- 
actment of  chapter  3246  of  the  laws  of  Florida,  approved  March 
7,  1881,  entitled:  "An  act  to  enlarge  the  equity  jurisdiction  of 
the  circuit  courts,"  there  can  be  no  doubt  that  the  facts  set  up 
by  the  bill  entitle  the  complainant  to  the  interposition  of  the 
court  of  equity  to  prnnt  ihe  relief  pmved:  Oathcart  v.  Turner, 
18  Fla.  837;  McMiohael  t.  Grady,  34  Fla.  219. 

The  second  and  last  assignment  of  error  is,  that  the  court  erred 
in  granting  the  temporary  injunction.  We  do  not  think  there 
was  error  in  granting  the  injunction.     By  causing  his  distreea 
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warrant  to  be  levied  on  the  horse  in  dispute,  the  defendant 
thereby  ladmitted  that  it  was  the  property  of  the  oomplainant,  who 
was  defendant  in  said  distress  proceeding,  yet,  in  his  answer  to 
the  complainant's  bill  claiming  the  exemption  of  the  same  horse, 
the  defendant  puts  himself  in  the  inconsistent  position  of  having 
levied  the  distress  warrant  upon  his  own  property,  for  the  collec- 
tion of  a  debt  due  by  another,  since  his  answer  to  the  bill  al- 
leges that  the  horse  levied  on  did  not  belong  to  the  "***  defend- 
ant in  the  distress  warrant,  but  belonged  to  him.  That  he  had 
conditionally  sold  a  horse  to  the  complainant  in  the  fall  of  1890, 
the  title  to  which  was  to  remain  in  him  as  vendor  until  the  com- 
plainant as  vendee  fully  paid  for  it.  That  the  horse  so  condi- 
tionally sold  was  wrongfully  killed  iby  a  railroad  train  while  in  the 
complainant's  possession,  before  having  become  complainant's 
propearty,  and  that  the  complainant  collected  eighty  dollars  from 
the  railroad  company  therefor,  and  with  sixty  dollars  of  the 
money  so  collected  purchased  the  horse  now  in  dispute.  That, 
under  these  circumstances,  he  has  all  the  rights  against  the  horse 
80  purchased  that  he  had  upon  the  original  horse  conditionally 
sold  to  the  complainant,  and  that  he  is  also  entitled  to  the  twenty 
dollars  that  was  collected  from  the  railroad,  but  not  used  in  the 
purchase  of  the  horse.  If  this  contention  of  the  defendant  ap- 
pellant's answer  were  true  as  a  proposition  of  law,  as  well  as  of 
fact,  then  he  mistook  his  remndy  by  treating  the  horse  as  the  com- 
plainant's property  by  levying  his  distress  warraint  upon  him  for 
the  collection  of  the  indebtedness  due  by  the  oomplainainft.  If 
the  horse  belonged  to  him,  by  reason  of  having  been  purchased 
with  money  collected  for  the  wrongful  killing  of  another  horse 
that  he  owned,  then  his  remedy  should  have  been  replevin  or 
trover,  instead  of  distress  for  rent.  The  inconsistency  of  the  de- 
fendant does  not  stop  here.  In  his  argument  upon  the  appeal 
here,  he  abandons  the  contention  of  his  answer,  to  the  effect  that 
he  is  the  owner  of  the  horse  purchased  with  money  collected  from 
the  railroad,  and  now  claims  that,  under  the  provisions  of  section 
12,  page  703,  of  McClelkn's  Digest  of  our  laws,  he  is  entitled  to 
a  lien  upon  a  horse  in  dispute,  because  it  was  acquired  by  the 
complainant  in  exchange  or  barter  for  a  horse  advanced  by  him 
to  the  ■***"  complainant  to  make  a  crop  with.  The  provisions  of 
the  statute  invoked  are  as  follows:  "Landlords  shall  have  a  Hen 
on  the  crop  grown  on  rented  land  for  rent  for  the  current  year, 
and  for  advances  made  in  money  or  other  things  of  value,  whether 
made  directly  by  them,  or  at  their  instance  and  request  by  anoth- 
er person,  or  for  which  they  have  assumed  the  legal  responsibility, 
at  or  before  the  time  at  which  such  advances  were  made,  for  the 
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sustenance  or  well-being  of  the  tenant  or  his  family,  for  prepar- 
ing the  ground  for  cultivation,  or  for  cultivating,  gathering,  sav- 
ing, handling,  or  preparing  the  crop  for  market;  and  they  shall 
have  a  lien  also  upon  each  and  every  article  advwiced,  and  upon 
all  property  purchased  with  money  advanced,  or  obtained  by  bar- 
ter in  exchange  for  any  articles  advanced,  for  the  aggregate  price 
or  value  of  all  such  property  or  articles  so  advanced;  and  such 
liens  for  rent  and  advances  shall  be  paramount  and  have  prefer- 
ence to  air  other  liens."  We  do  not  think  that  the  provimons  of 
this  statute  can  be  applied  to  the  case  made  by  the  facts  allied 
in  the  defendant's  answer,  so  as  to  give  the  defendant  the  lien 
provided  for  therein.  The  stattute  undertakes  to  give  a  lien 
upon  each  and  every  article  advanced,  and  upon  all  property 
purchased  with  money  advanced,  or  obtained  by  barter  in  ex- 
olmnge  for  any  articles  advanced.  The  defendant's  answer  does 
not  claim  that  the  horse  he  furnished  was  "advanced"  to  the  com- 
plainant, in  the  sense  contemplated  by  this  statute,  but  the  claim 
of  tlie  answer  is,  that  he  himself  was  the  owner  of  the  horse 
killed  by  the  railroad;  that  it  was  not  to  become  the  property 
of  the  complainant  until  paid  for;  that  the  complainant  had  the 
right  to  its  possession  only  by  virtue  of  his  right  to  be- 
come its  owner  in  future  upon  full  pa\Tnent  thereof.  Evbq 
if  we  could  say  that  '****  tlie  horse  thus  conditionally  sold  to  the 
complainant  was  an  "advancement,"  within  the  purview  of  thifl 
statute,  «till,  according  to  the  allegations  of  the  answer,  we  do 
not  think  that  the  horse  in  dispute  can  be  said  to  have  been  ob- 
tained by  the  complainant  either  with  any  money  advanced  to 
him  by  the  defendant,  or  by  barter  in  exchange  for  the  horse 
that  was  so  advanced.  The  horse  conditionally  sold  by  the  de- 
fendant to  the  complainant  was  wrongfully  killed,  so  the  answer 
allejres,  by  the  railroad  company.  The  identity  of  the  property 
wa£  thereby  dedtroyed,  and,  if  the  aUegatioDfl  of  the  anawer  b« 
true,  the  defendant,  vendor  of  that  horse,  or  the  complainant, 
conditional  vendee,  either,  could  'have  sued  for  and  recovered 
the  damage  produced  by  such  wrongful  killing.  The  conditional 
vendee  could  have  sued  because  of  hie  special  ownership,  and  the 
vendor  had  also  the  right  of  action  because  of  his  retained  legal 
ownership,  the  recovery  by  one,  however,  being  a  bar  to  any 
further  recovery  by  the  other:  Kent  v.  Buck,  46  Vt  18;  St. 
Ixmit  etc.  Ry.  v.  Biggs,  60  Ark.  1G9;  Harrington  t.  King,  121 
Maas.  269.  The  pecovery  for  the  horse  here  having  been  had 
by  th«  conditional  vendee,  the  defendant,  vendor,  a/jquired 
upon  tuch  reroviPTy  a  right  of  action  afrainst  the  ven- 
dee, to  the  extent,   at   least,   of   the   price   the   vendee   had 


June,  1895.]  Smith  v.  Gufford.  43 

agreed  to  pay  for  the  hoorse,  for  moneyB  had  and  received  by 
such  vendee  for  his  use  and  benefit,  the  recovery  being  had  for 
the  destruction  of  the  property  of  which  he  was  the  owner.  But 
this  was  all.  The  hoi-Be  over  which  the  deifendant  retained  the 
conditional  ownership  completely  lost  its  identity  when  killed, 
and  to  say  that  the  defendant  can  claim  a  lien  upon  any  property 
that  'tlie  complainant  may  have  purchased  with  moneys  recov- 
ered from  a  railroad  *^*  company,  in  the  shape  of  damages  in 
tort  for  the  wrongful  killing  of  such  horse,  would  be  carrying 
the  doctrine  of  equitable  substitution  of  securities  considerably 
beyond  the  confines  of  any  case  we  have  me,t  witih  in  the  books. 
But  besides  lall  itMs,  the  defendant's  answer  distinotly  negatives 
any  claims  on  the  defendant's  part  to  any  lien  on  the  horse 
killed  or  the  one  purchased  with  moneys  recovered  for  the  one 
killed,  but,  on  the  contrary,  alleges  absolute  ownership  of  the 
horse  killed,  and  an  equitable  ownership  of  the  one  purchased 
with  moneys  collected  for  the  one  killed. 

Under  the  allegations  of  the  bill  and  answer,  we  think  that  the 
horse  in  dispute  was  exempt  to  the  complainant,  under  the  con- 
stitution of  this  state,  from  levy  and  sale  under  the  defendant's 
distress  warrant  for  rents  and  advances,  and  that  the  injunction 
was  properly  granted:  Hodges  v.  Cooksey,  33  Fla.  715. 

It  is  further  contended  that  the  injunction  was  improperly 
granted  without  requiring  the  complainant  to  give  a  bond.  There 
is  no  merit  in  this  contention.  Injunctions  granted  simply  to 
restrain  the  forced  sale  of  property  that  is  exempt  from  sale  under 
any  process  of  law  by  the  constitution,  are  not  injunctions  to 
stay  proceedings  at  law,  within  the  meaning  of  the  statute  pro- 
hibiting the  granting  of  injunctions  to  stay  proceedings  at  law 
unless  bond  is  given:  Lewton  v.  Hower,  18  Fla.  879.  The  stat- 
ute (Laws  1881,  c.  3246),  authorizing  our  courts  of  equity  to  re- 
strain by  injunction  the  sale  of  all  property,  personal  as  well  as 
real,  that  is  exempt  from  forced  sale  under  the  constitution, 
does  not  in  terms  require  the  giving  of  a  bond  by  the  applicant 
for  such  injunction,  and  we  do  not  think  that  a  bond  in  suol. 
cases  is  ordinarily  necessary.  "^^^  There  is  nothing  in  the  stat- 
ute, however,  to  abridge  the  discretionary  power  of  the  chancel- 
lor to  grant  the  injunction  in  such  cases  upon  such  conditions 
as  to  bond,  etc.,  as  the  circumstances  of  the  cases  may  seem  to 
require. 

The  decree  appealed  from  is  affirmed. 


INJUNCTIONS  TO  RESTRAIN  SALE  OF  EXEMPT  PROP- 
ERTY.— A  judgment  debtor  has  no  right  to  enjoin  the  sale  of  his  per- 
sonal prooe'ty  ondar  '^-rreutJAQ.  on  the  ground  that  it  is  exempt  by  law 
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from  sale  ander  judicial  process,  unlesa  the  property  poesesses  special 
Talae  to  the  judgment  debtor  alone:  Parson  v.  Hartman,  26  Or.  547; 
42  Am.  8t.  Hep.  803,  and  note.  Bee,  also,  the  note  to  Walker  y.  Hunt, 
98  Am.  Dec.  781. 


Bloxham    v.    Consumers'    Electric    Light    and 
Street  Kailroad  Company. 

[86  Floeida,  619.] 

railroads.— THE  WORD  "  RAILROAD,"  IN  ITS  BROAD- 
EST SIGNIFICATION,  includes  a  street  railroad,  although  it  extends 
over  the  streets  of  a  single  city,  and  is  wholly  located  within  the  limits 
of  a  single  county. 

RAILROADS.— WHEN  THE  WORD  "RAILROAD "IS  USED 
IN  STATUTES,  there  is  no  definite  rule  of  construction  as  to  whether 
it  includes  street  railroads,  as  it  may  or  may  not  include  them.  The 
meaning  of  the  word  must  depend  upon  the  context,  and  the  general 
intent  of  the  statute  in  which  it  is  used. 

STATUTES,  CONSTRUCTION.  — BESIDES  JUDICIAL  CON- 
STRUCTION of  statutes,  there  exists  what  is  called  practical  construc- 
tion, having  especial  application  to  statutes  for  the  regulation  of  the 
different  departments  of  the  government,  and  it  consists  m  the  interpre- 
tatiun  put  ujx)n  them  by  the  actual  administration  of  them  by  such  de- 
partments. Such  construction,  while  not  of  such  high  authority  as 
judicial  construction,  is,  when  not  in  conflict  with  the  constitution  or  the 
plain  intent  of  the  statute,  of  great  persuasive  force  and  efficacy. 

TAXATION  OF  RAILROADS— STATUTORY  CONSTRUCTION. 
If,  after  the  enactment  of  a  statute  requiring  the  executive  department 
of  the  state  to  assess  all  railroads  for  taxation,  such  department,  for  a 
series  of  years,  has,  under  such  act  or  acts  of  similar  import,  assessed  all 
railroads  for  tax-ition,  including  street  railroads,  and  such  taxes  have 
been  paid  to  the  state  without  oujection  or  question  as  to  the  validity  of 
such  acts,  the  courts  may  take  jmlicial  ktiowledge  of  the  practical  con- 
struction thus  placed  upon  such  statutes,  and  if  it  does  not  defeat  the 
manifest  pur{)<")8e  of  the  f-tatutes,  should  not  interfere  therewith,  when, 
after  the  lapse  of  Buch  period,  it  is  contended  for  the  first  time  that  ft 
street  railroad  is  not  a  railroad  within  the  meaning  of  such  statutes. 

TAXATION.— COLLECTION  OF  TAXES  BY  AN  AUTHOR- 
IZED OFFICER  CANNOT  BE  ENJOINED  merely  because  he  might 
adopt  a  mode  which  would  be  fairer  and  more  equitable,  if  the  mode 
pursued  by  him  is  authorized.  It  is  only  when  the  tax  is  illegal,  or  Is 
being  illegally  collected,  that  an  injunction  can  be  granted. 

TAXATION— LIEN  FOR  TAXES.- If  property  assessed  for  taxes 
by  the  state  is  sold  under  a  decree,  to  which  the  state  is  not  a  party, 
ordering  a  sale  thereof  free  from  all  encumbrances  and  liens,  the  lien  of 
the  state  is  not  thereby  divested. 

TAXATION.— LIENS  FOR  TAXES  do  not  stand  upon  the  foot- 
ing of  ordinary  liens,  and  are  not  displaced  by  a  sale  under  a  pre-existing 
jadgment  or  decree,  unk-SH  so  directed  by  statute. 

TAXATION  — LIEN  FOR  TAXES  — POWER  OF  COURT  TO 
DIVEST. — Private  parties  have  no  right,  in  proceedings  in  which  the 
state  is  not  a  party,  to  have  a  decree  entered  by  consent,  which  will  div>  st 
it  of  its  stat(iU)ry  tax  lien  upon  property  involved  in  the  suit,  and  force 
it  to  collect  itJt  taxes  in  some  other  manner  than  that  prescribed  by  a 
eonstitutinnal  statute.  No  court  has  jurisdiction  or  authority  to  enter  • 
decree  having  such  effect* 
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W.  B.  Lamar,  attorney  general,  and  W.  A.  Carter,  state  aAr 
tomey,  for  the  appellant. 

P.  0.  Knight,  for  the  appellee. 

*^"  LIDDON",  J.  The  appellee,  who  was  complainant  in  the 
court  below,  brought  its  bill  of  complaint  to  enjoin  the  appellant 
(defendant  below)  from  selling  a  certain  line  of  street  railroad  for 
the  paj-ment  of  certain  state  and  county  taxes.  The  property  in 
question  is  an  electric  street  railroad  located  upon  certain  streets 
of  the  city  of  Tampa,  and  wholly  situated  within  the  county  of 
Hillsborough.  The  taxes  sought  to  be  collected  are  for  the  year 
1893,  and  have  not  been  paid.  The  property  was  leried  upon, 
and  a  sale  thereof  advertised.  A  demurrer  to  the  bill  of  com- 
plaint, for  general  want  of  equity,  and  upon  other  grounds,  was 
overruled,  and  a  temporary  injunction  granted,  restraining  the 
sale  of  the  property.     The  appeal  is  taken  from  these  orders. 

Without  attempting  to  give,  even  in  a  digested  form,  the  al- 
legations of  the  bill  of  complaint,  it  is  sufficient  to  say  that  two 
principal  grounds  are  set  forth  why  the  proceedings  to  sell  the 
property  should  be  enjoined.  Inverting  the  order  in  which  they 
are  stated  in  the  bill  of  complaint,  these  reasons,  briefly  stated, 
are  as  follows;  1.  That  the  assessment  of  the  property  by  the 
comptroller,  under  the  statute  regulating  the  assessment  of  rail- 
roads, was  null  and  void,  and  that  the  same  should  have  been 
assessed  by  the  county  tax  assessor  under  the  general  statutes  for 
the  assessment  of  real  and  personal  property;  2.  That  the  prop- 
erty, after  assessment,  passed  out  of  the  hands  of  the  parties  own- 
ing it  at  the  time  of  such  assessment,  and  was  '^^'^  sold  at  a  judi- 
cial sale,  in  proceedings  to  which  the  state  was  not  a  party;  that 
the  order  under  which  such  sale  was  made  directed  "that  the 
saone  be  sold  free  from  any  mortgages,  judgments,  mechanics*, 
laborers',  materialmen,  and  other  liens  or  encumbrances  of  any 
kind  whatsoever,  and  that  all  parties  consented  thereto."  That 
the  property  sold  for  a  large  snm  of  money,  which  was  paid  into 
the  registry  of  the  court,  where  it  still  remained.  That  such  sale 
was  confirmed,  and  a  deed  made  to  the  purchaser,  conve3ring  the 
property  to  him  in  fee  simple,  free  from  all  liens  and  encum- 
brances. That  the  complainant  is  now  the  owner  of  the  property. 
That  the  property  was  sold  pendente  lite,  and  that  it  was  the  in- 
tention of  said  sale  that  the  money  for  which  said  property  should 
be  sold  should  be  brought  into  court,  and  should  represent  the 
property,  and  that  any  hens  and  encumbrances  whatever  exist- 
ing against  the  same  should  be  paid  out  of  said  fund,  and  that 
said  property   should   be   sold  free   froni   any  and   all   liena 
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and  encumbrances  whatever.  Wherefore  it  is  claimed  that 
the  property  should  not  be  held  liable  for  the  taxes,  but 
that  the  same  should  be  paid  out  of  the  funds  in  the  registry  of 
the  coiirt. 

Under  the  first  objection,  that  the  assessment  of  the  property 
by  the  comptroller,  under  the  statute  regulating  the  assessment 
of  railroads,  was  illegal  and  void,  it  is  urged  that  a  street  railway 
extending  over  the  streets  of  a  single  city,  and  wholly  located 
within^  the  limits  of  a  single  county,  is  not  a  "railroad"  within 
the  meaning  of  the  word  as  used  in  the  statute.  If  a  street  rail- 
road is  not  a  railroad  in  contemplation  of  the  statute, 
the  asseesmeoit  is  illegal,  but  if  it  is  such  a  railroaid, 
the  assessment  is  legal  and  proper.  The  question  pre- 
sented requires  an  examination  of  the  *^®  statute:  Ijevwb 
1893,  c.  4115,  9ec6.  48,  49.  The  forty-eighth  section  of 
the  act  provides,  among  other  things,  in  substance,  that  cer- 
tain officers  of  a  railroad  company,  or  the  "receiver  of  any  rail- 
road, whose  track  or  roadbed,  or  any  part  thereof,  is  in  this  state," 
shall  annually  make  a  return  to  the  comptroller  of  the  state,  un- 
der oath,  showing  the  total  length  and  value  of  such  road, 
including  branches,  sidotracks,  lots,  parts  of  lots,  terminal 
facilities,  etc.,  in  this  state;  the  total  length  and  value  thereof 
in  each  county,  city,  or  incorporated  town,  and  the  number  and 
value  of  all  locomotives,  engines,  cars,  etc.  If  such  return  is  not 
made,  or  the  same,  when  made,  is  not  satisfactory  to  the  comp- 
troller, then  he,  with  the  assistance  and  advice  of  the  attorney 
general  and  treasurer  of  the  state,  have  the  power  to  assess  the 
property  from  the  best  information  obtainable,  specifying  the 
values  in  each  county.  The  value  of  the  rolling  stock  is  appor- 
tioned to  each  county  pro  rata, the  length  of  the  track, branches, 
and  sidetracks  in  the  same,  and  the  respective  county  assessors 
and  the  authorities  of  cities  and  towns  notified  accordingly;  and, 
upon  the  valuation  thus  apportioned,  the  taxes  shall  be  assessed 
as  upon  the  property  of  individuals.  The  forty-ninth  section, 
among  other  things,  provides  that  the  comptroller,  upon  certifi- 
cates showing  default  of  payment  in  any  county,  shall  have  the 
power  to  issue  a  warrant  directed  to  the  sheriff  of  any  county 
where  such  defaulting  railroad, or  any  part  thereof,i8  located,  by 
which  such  shorifT  is  authorized  to  sell  the  entire  road,  or  such 
part  thereof  as  may  be  necessary,  to  pay  such  taxes  and  the  costs 
and  expenses  of  sale.  The  proceeds  of  such  sale  are  to  be  divided 
among  the  counties  where  snch  taxes  are  due.  The  legislature, 
«ipecially  in  the  forty-eiphth  section,  •**•  seemfl  to  assume  that 
•rery  railroad  in  this  state  extends  into  and  ifl  situated  in  more 
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than  one  county  thereof.  The  forty-ninth  section,  however,  im- 
plies that  a  railroad  may  be  wholly  located  in  one  county.  It  is 
plain  that  the  purpose  and  intention  of  the  act  is,  that  railroads, 
and  the  rolling  stock  and  appurtenances  used  in  the  operation 
of  the  same,  should  he  taxed  as  an  entirety;  that  where  it  extends 
into  different  counties,  there  should  he  uniformity  in  the  valua- 
tion and  assessment  thereof  in  such  counties,  and  that  the  value 
of  the  rolling  stock,  which  is  almost  constantly  in  motion,  go- 
ing from  one  county  to  another,  should  he  properly  taxed  without 
double  taxation  or  any  dispute  as  to  the  situs  of  such  propertv 
for  taxation.  The  word  "railroad,"  in  its  broadest  signification, 
would  undoubtedly  include  a  street  railroad;  all  railroads  being 
more  or  less  alike  in  their  physical  construction.  It  is  said  that 
when  the  word  "railroad"  is  used  in  a  statute,  there  is  no  defi- 
nite rule  of  construction  as  to  whether  it  includes  street  railways. 
It  may  or  may  not  in^clude  them.  The  meaning  of  the  word 
must  depend  upon  the  context,  and  the  general  intent  of  the 
statute  in  which  it  is  used:  19  Am.  &  Eng.  Ency.  of  Law,  788; 
Chicago  V.  Evans,  24  111.  52.  The  word  "railroad,"  as  generally 
used,  applies  to  commercial  railways  engaged  in  the  transpor- 
tation of  freight  and  passengers  for  long  distances,  and,  as  a  gen- 
eral rule,  having  steam  engines  for  motive  power,  and.  making 
stops  at  regular  stations  for  the  receipt  and  discharge  of  freight 
and  passengers.  The  term  "street  railroad"  applies  only  to  such 
roads,  the  rails  of  which  are  laid  to  conform  to  the  grade  and  sur- 
face of  the  street,  and  which  is  otherwise  constructed  so  that 
the  public  are  not  excluded  from  the  street  as  a  public  highway, 
which  runs  at  a  moderate  rate  of  speed  compared  '*'***  with  com- 
mercial railroads,  which  carries  no  freight,  but  only  passengers 
from  one  part  of  a  thickly  populated  district  to  another  in  a 
town  or  city  and  its  suburbs,  and  for  that  purpose  runs  its  cars 
at  short  intervals,  stopping  at  street  crossings  or  other  places  ir- 
regularly, as  the  convenience  of  its  patrons  may  require,  for  the 
receipt  and  discharge  of  its  passengers.  The  cars  upon  such 
roads  may  be  propelled,  by  animal  or  mechanical  power:  Wil- 
liaons  v.  City  Electric  Street  Ry.  Co.,  41  Fed.  Rep.  556.  No 
case  has  been  pointed  out  to  us  by  counsel,  and  after  much  in- 
vestigation we  have  been  unable  to  find  a  judicial  definition  of 
the  word  "railroad,"  occurring  in  any  taxing  statute  similar  to 
ours,  as  to  whether  or  not  it  would  include  a  street  railroad. 

Besides  the  judicial  construction  of  statutes,  there  is  known 
to  the  law  another  kind  of  construction.  Tliis  kind  of  con- 
struction has  especial  application  to  statutes  made  for  the  regu- 
lation of  the  different  departments  of  the  government,  and  is  the 
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interpretation  put  upon  them  by  the  actual  administration  of 
them  by  such  departments.  As  distinguished  from  judicial  con- 
struction, it  is  called  the  practical  construction  of  statutes. 
While  not  of  such  high  authority  as  a  judicial  interpretation 
of  the  act,  such  practical  construction  of  the  class  of  statutes 
referred  to,  when  not  in  conflict  with  the  constitution  or  the 
plain  intent  of  the  act,  is  of  great  persuasive  force  and  eflBcacy. 
The  system  of  taxation  of  railroads  by  the  state  comptroller,  in 
the  manner  prescribed  by  the  sections  of  the  act  hereinbefore 
referred  to,  has  existed  in  this  state  ever  since  the  enactment  of 
chapter  1713,  of  the  laws  of  Florida,  of  1869.  Slight  modifi- 
cations have  at  various  times  been  made  by  different  legisla- 
tures, but  the  general  system  has  remained  unchanged.  It  is 
***  well  known  to  all  who  are  familiar  with  the  history  of  the 
state,  and  with  the  method  of  taxation  prevailing  therein,  that 
for  at  least  twelve  years  past  the  comptroller  of  the  state,  under 
and  by  authority  of  the  statute  under  which  the  action  sought 
to  be  enjoined  is  taken,  or  statutes  of  similar  import,  has  assessed 
all  railroads,  including  street  railroads,  as  being  included  within 
the  general  term  "railroads,"  as  the  same  is  used  in  the  law. 
Street  railroads  located  in  a  single  city  have  been  no  exception 
to  the  general  rule.  The  taxes  for  many  years  have  beeo  paid 
to  the  state  under  such  assessments  without  objection;  thousands 
of  dollars  have  been  so  collected,  and  no  attack  whatever  has  been 
made  upon  tlie  validity  of  such  assessment.  This  long  prevail- 
ing construction  is  a  matter  of  which  the  court  can  take  judicial 
notice:  Westbrook  v.  Miller,  56  Mich.  148.  It  is  notorious  that 
acts  for  the  general  collection  of  revenue  are  generally  formu- 
lated by,  or  under  the  advice  of,  the  comptroller  of  the  state. 
Since  this  method  of  aaeoasing  taxes  upon  street  railroads  haa 
been  in  force,  the  legislature  haa  several  times,  repealing  former 
acts,  re-enacted  the  same  provisions,  thus  giving  legislative  sanc- 
tion to  the  practical  construction  of  the  act  by  the  department 
of  the  state  government  which  has  charge  of  the  assessment  and 
collection  of  taxes  from  railroads.  "Where  th€re  ere  different 
statutes  in  pari  materia  made  at  different  times,  or  even  expired 
and  not  referring  to  each  other,  they  shall  be  taken  and  con- 
strued as  one  system  and  aa  explanatory  of  each  other":  Lord 
Mansfield  in  Rex  v.  Loxdale,  1  Burr.  445,  cited  in  Doggett  t. 
Walter,  15  Fla.  367.  The  question  of  the  force  and  authority 
of  ft  practical  oonatruction  of  a  statute  has  often  been  passed 
upon  by  the  courts.  In  Westbrook  v.  Miller,  56  Mich.  148,  an 
•*•  opinion  delivered  by  Judge  Coolcy,  it  is  said:  **The  con- 
fltmction  placed  by  an  executive  department  upon  a  statute  affect* 
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ing  the  performance  of  its  duties  is  not  lightly  to  be  questioned, 
es]  edally  when  it  has  become  established  by  long  usage  and  re- 
lates to  matters  of  form  only.  But  practical  construction  must 
not  be  allowed  to  defeat  the  manifest  purpose  of  the  statute." 
Further,  it  is  said  in  the  same  case:  "When,  in  the  performance 
of  executive  duties,  it  becomes  necessary  for  the  executive  depart- 
ment to  construe  a  statute,  great  deference  is  always  due  to  its 
judgment;  and  the  obligation  is  increased  by  the  lapse  of  con- 
siderable time  before  its  acts  are  called  in  question."  Many  au- 
thorities from  the  supreme  court  of  the  United  States,  and  from 
subordinate  courts  of  the  federal  system,  are  cited  to  sustain  the 
propositions  announced. 

The  question  involved  is  the  method  of  taxation  of  the  prop- 
erty in  dispute.  No  question  is  raised  of  the  liability  of  the 
property  to  taxation.  No  showing  is  made  of  any  double  assess- 
ment, or  unequal,  unjust,  or  oppressive  taxation.  The  taxes  on 
the  property  for  the  year  for  which  the  assessment  was  made 
have  not  been  paid.  The  property  has  not  discharged  the 
burden  of  taxation  which  rests  upon  it  as  upon  all 
other  property  in  the  state  not  specially  exempted  by  law.  In 
such  a  case,  we  think  the  greatest  deference  and  respect  should 
be  paid  by  this  court  to  the  long  prevailing  construction  of  the 
statute  made  by  the  executive  department  of  the  state  govern- 
ment, and  we  will  not  interfere  with  the  same.  We  do  not  rest 
our  conclusion  upon  the  case  of  Westbrook  v.  Miller,  56  ]\Iich. 
148,  but  have  examined  many  other  authorities  upon  the  sub- 
ject which  practically  unanimously  agree  with  that  case. 
Among  other  cases  of  similar  import  axe  Johnson  v.  Ballon,  28 
Mich.  379;  Malonny  v.  Mahar,  1  ^^  Mich.  26;  Solomon  v. 
Commissioners  of  Cartersville,  41  Ga.  157;  Scanlan  v.  Childs,  33 
Wis.  663;  Union  Ins.  Co.  v.  Hoge,  21  How.  35;  Chesnut  v. 
Shane,  16  Ohio,  599;  47  Am.  Dec.  387;  Wetmore  v.  State,  55 
Ala.  198;  Edwards  v.  Darby,  12  Wheat.  206;  United  States  v. 
Oilmore,  8  Wall.  330;  Kiersted  v.  State,  1  Gill  &  J.  231;  Brown 
V.  United  States,  113  U.  S.  568,  and  various  authorities  cited 
therein;  United  States  v.  Lytic,  5  McLean,  9;  People  v.  Dayton, 
55  N.  Y.  367;  Wright  v.  Forrestal,  65  Wis.  341;  Sutherland 
on  Statutory  Construction,  sec.  309,  et  seq.  In  the  case  cited 
from  41  Georgia  the  court  said,  adopting  the  practical  eonstnic- 
tio:i  of  a  statute  made  by  the  executive  department  of  the  gov- 
ernment, that  if  the  matter  were  before  them  as  an  original, 
independent  proposition,  they  would  be  inclined  to  hold  differ- 
ently, but  yielded  their  own  views  to  such  practical  construc- 
tion. 
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This  brings  us  to  the  consideration  of  the  second  ground  upon 
which  it  was  claimed  that  the  injunction  should  issue.  The 
allegations  of  the  bill  of  complaint  as  to  the  manner  of  complain- 
ant's acquiring  a  title  to  the  property  is  very  vague  and  indefin- 
ite, there  being  no  direct  statement  whatever  that  it  acquired 
title  through  the  judicial  sale  mentioned.  We  will  consider  the 
case,  however,  as  if  the  bill  contained  such  an  averment.  The 
property  had  been  assessed  for  its  taxes,  and  a  lien  for  the  same 
thereby  acquired  by  the  state  before  the  judicial  sale.  The  con- 
tention, however,  is  that  although  the  state  was  not  a  party  to  the 
proceedings  in  which  the  sale  was  made,  yet,  by  virtue  of  the 
direction  of  the  court  that  the  property  be  sold  free  from  any 
mortgages,  judgments,  mechanics',  laborers',  materialmen,  or 
other  liens  and  encumbrances  •***  whatever,  such  sale  divested 
the  state's  lien, so  tliat  it  cannot  subject  the  property  itself  to  the 
pa}Tnent  of  the  taxes  assessed  against  ii,  but  must  intervene  by 
petition  in  the  suit,  and  obtain  payment  of  the  taxes  from  the 
funds  in  the  registry  of  the  court.  It  is  contended  that  it 
would  be  inequitable  for  the  state  to  now  subject  the  property 
in  the  hands  of  complainant  to  the  payment  of  taxes,  when 
there  is  a  fund  in  court  from  which  such  payment  can  be  se- 
cured. Disposing  of  this  minor  contention  first,  we  will  quote 
the  language  of  the  supreme  court  of  Ehode  Island  in  the  case 
of  People's  Savings  Bank  v.  Tripp,  13  K.  I.  621,  text  622:  "The 
complainant  contends  that  the  collector  ought  to  be  enjoined, 
because  the  levy  and  sale  are  inequitable  and  unfair.  But,  in  our 
opinion,  we  cannot  enjoin  him  merely  because  we  think  he 
might  adopt  a  mode  which  would  be  fairer  and  more  equitable, 
if  the  mode  he  is  pursuing  is  authorized  by  the  statute.  The 
oollector  is  an  official  of  the  govemmemt,  end  has  as  muoh  right 
as  the  court  to  use  his  own  judgment  in  the  execution  of  his  of- 
fice. It  is  only  when  the  tax  is  illegal,  or  is  being  illegally  col- 
lected, that  the  courts,  which  go  furthest,  grant  an  injunc- 
tion.*' Other  remarks  applicable  to  this  point  will  be  used  in 
disposing  of  other  questions  in  the  further  course  of  this  opin- 
ion. 

The  state's  lien  for  taxes,  having  attached  by  the  assessment 
of  the  property,  could  not  be  divested  by  a  subsequent  judicial 
sale,  even  though  tlie  decree  under  which  the  sale  was  nmde 
should  have  directed  that  the  property  should  be^  sold  free  frora 
all  encumbrances.  The  case  of  Meeker  v.  Koch,  76  Ind.  68,  is 
Tery  much  like  the  present  one.  The  complainants,  in  the  case 
cited,  alleged  that  they  had  purchased  the  property  at  a  judicial 
•alei    The  firm  against  whom  the  property  '^^  was  assessed  had 
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gone  into  bankruptcy;  that  the  taxes  claimed  were  set  forth  in 
the  bankruptcy  schedule  of  indebtedness;  that  the  same  was  a 
preferred  claim,  and  that  funds  to  pay  the  same  had  been  in  the 
hands  of  the  a^ignee  in  bankruptcy,  which  fact  was  known  to 
the  treasurer.  A  demurrer  to  the  bill  was  sustained.  The 
court,  affirming  the  decision,  quoting  Stokes  v.  State,  46  Ga.  412, 
13  Am.  Eep.  588,  held  "that  the  state  can  enforce  the  payment 
of  its  taxes  by  a  sale  of  the  property  upon  which  they  are  a  lien, 
though  the  owner  has  been  adjudged  a  bankrupt,  and  the  as- 
signee has  sold  the  property  to  a  third  party The  state 

has   the  right   to   follow    the  property  into  whosesoever  hands 

found The  bankrupt  law  does  not  attempt  to  deprive  a 

state  of  this  power.  True,  it  makes  provision  for  the  payment 
of  the  state  taxes,  if  the  state  chooses  to  come  into  the  bankrupt 
court  and  claim  them,  but  she  cannot  be  compelled  to  come 
in.  Hence,  the  assignee,  by  sale  of  a  bankrupt's  property,  can- 
not divest  the  right  of  the  state  to  enforce  the  payment  of  her 
t3.xes  on  the  property,  wherever  it  may  be  found."  In  the  case 
of  Stokes  V.  State,  46  Ga.  412,  12  Am.  Rep.  588,  the  property 
had  been  sold  under  an  order  directing  that  the  same  be  sold 
free  from  encumbrances.  The  trial  court  instructed  the  jury 
as  follows:  "That  if  it  appears  that  the  tax  was  assessed  upon 
this  land  for  the  year  1868,  as  the  property  of  Hunt  and  Bryan, 
then  the  bankrupt  court  had  no  power  to  divest  the  lien  of  the 
taxes  on  the  land  in  favor  of  the  state,  and  that  no  sale  or 
order  of  said  court  could  interfere  with  the  right  of  the  state 
to  collect  said  tax,  and  that  said  land,  in  whosesoever's  hands  it 
might  be,  was  still  liable  for  the  tax."  This  charge  was  af- 
fii-med  as  a  correct  statement  of  the  law  by  the  appellate  court. 
The  principle  '^'^^  stated  in  the  cases  quoted  from  are  upheld  by 
various  authorities,  among  which  are  Black  on  Tax  Titles,  sec. 
187;  Freeman  v.  Mayor  etc.  of  Atlanta,  66  Ga.  617;  Atlanta  etc. 
R.  E.  Co.  V.  State,  63  Ga.  483;  Osterberg  v.  Union  Trust  Co., 
93  IT.  S.  424;  Isaacs  v.  Decker,  41  Ind.  410;  Bodertha  v.  Spen- 
cer, 40  Ind.  353.  The  sale  under  the  decree  of  the  court  in  the 
present  case  did  not  divest  the  state's  Uen  for  taxes.  A  proper 
interpretation  of  the  decree  of  the  court  does  not  show  that  it 
intended  to  divest  the  state  of  its  tax  lien,  even  if  it  had  the 
power  so  to  do.  Several  classes  of  liens  and  encumibrances  are 
expressly  mentioned  in  the  decree.  The  Hen  for  taxes  is  not  so 
mentioned.  We  need  not  invoke  the  doctrine  of  expressio 
nnius  exclusio  ulterius  est,  to  show  that  a  tax  Hen  was  not  in- 
cluded in  the  decree,  for  it  is  well  settled  that  such  a  Hen  does 
not  stand  upon  the  footing  of  an  ordinary' lien,  and  is  not  dis- 
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placed  by  a  sale  under  a  pre-existing  judgment  or  decree,  nn- 
lees  80  directed  by  statute.  The  lien  continues  until  the  taxes 
are  paid,  and  the  bill  is  demurrable,  unless  it  allege  a  payment 
or  a  tender  of  the  taxes.  Besides  authorities  above  cited,  see 
Rinard  v.  Nordyke,  76  Ind.  130,  and  Her  v.  Colson,  8  Neb.  331. 

In  reference  to  the  contention  that  the  state  ought  to  inter- 
vene by  petition  in  the  suit  pending  in  the  court  below,  and 
collect  its  taxes  from  the  money,  the  proceeds  of  the  property, 
in  the  registry  of  the  court,  the  undoubted  weight  of  authority 
is,  that  while  the  state  might  so  intervene  if  it  chose,  it  cannot 
be  compelled  to  do  so.  Private  parties  have  no  right,  in  pro- 
ceedings in  which  the  state  is  not  a  party  by  consent,  to  have  a 
decree  entered  which  will  divest  it  of  its  statutory  tax  lien  upon 
the  property  involved  in  the  suit,  and  force  it  to  collect  its  taxes 
in  some  other  manner  ^^"^  than  that  prescribed  by  the  statute. 
No  court  has  jurisdiction  or  authority  to  enter  a  decree  having 
such  effect.  The  state  by  its  legislature  has  ample  power  to 
choose  its  own  method  of  collecting  its  taxes.  When  the  method 
chosen  violates  no  constitutional  provision,  no  court  can  require 
it  to  adopt  any  other  method.  To  compel  it  to  intervene  in  lit- 
igation to  become  a  party  to  suits  between  private  individuals 
or  corporations,  would  impair  the  functions  of  the  state  govern- 
ment, would  involve  expense  of  court  costs  and  counsel  fees, 
delay,  and  inconvenience  in  the  collection  of  the  public  reve- 
nues. In  this  way  taxes  might  be  lost,  the  collection  of  them 
endangered,  and  the  costs  of  collection  would  certainly  be 
swelled  by  the  fees  and  expenses  of  litigation:  Annely  v.  De 
Saussure,  12  S.  C.  488,  text  611;  Smith  v.  Gatewood,  3  S.  C.  333. 

The  counsel  for  appellee  relies  with  much  confidence  upon  the 
case  of  In  re  Tyler,  149  U.  S.  164,  and  upon  cases  cited  by  the 
court  in  said  opinion.  What  we  have  said  disposes  of  the  case 
before  us,  but,  in  view  of  the  earnestness  with  which  the  cases 
mentioned  have  been  pressed  upon  our  attention,  we  deem  it 
not  inappropriate  to  refer  briefly  to  them.  We  cannot  enter 
into  any  critical  analysis  of  each  case,  because  such  a  course 
would  extend  this  opinion  to  undue  length.  The  case  of  In  re 
Tyler,  149  U.  S.  164,  was  a  habeas  corpus  proceeding  to  relieve 
from  punishment  for  contempt  a  South  Carolina  sheriff  who  had 
levied  a  tax  execution  or  warrant  upon  property  in  the  hands  of 
a  receiver  appointed  by  a  United  States  court.  An  injunction 
had  been  previously  issued  against  the  levy,  and  the  taxes  sought 
to  be  enforced  had  been  held  illegal  by  the  court  The  supreme 
court  denied  the  writ  of  habeas  corpus  upon  the  ground  that 
the  property  ***  in  question  was  in  custodia  legis,  and  that  the 
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duty  of  the  court  to  protect  it  from  all  interference  extended 
to  the  levy  of  a  tax  warrant.  Without  expressing  any  assent  to 
or  dissent  from  the  doctrine  announced,  it  is  sufficient  to  say 
that  the  facts  of  this  case  are  entirely  different  from  the  Tyler 
case.  The  property  here  levied  upon  is  not  in  the  custody  of 
th«  court.  It  has  been  sold  under  order  of  court  to  private 
parties,  and  is  in  their  exclusive  ownership  and  possessdon. 
There  is  no  ground  for  the  contention  in  the  present  proceeding 
of  an  interference  with  the  property  in  the  possession 
of  a  receiver,  an  officer  of  the  court.  The  money  (the  proceeds 
of  the  sale  of  the  property)  may  be  considered  as  in  custodia 
legis,  but  the  property  itself  is  free  and  discharged  from  the  care 
and  custody  of  the  court. 

In  the  case  of  Central  Trust  Co.  v.  New  York  etc.  R.  R.  Co., 
110  N.  Y.  250,  the  converse  of  the  proposition  contended  for  by 
appellee  was  asserted.  There  the  state  intervened  and  sought  to 
enforce  the  payment  of  taxes  of  a  railroad,  that  had  gone  into  the 
hands  of  a  receiver,  from  funds  in  his  hands  arising  from  the 
operation  of  the  road.  The  statute  pointed  out  a  different  rem- 
edy, and  it  was  claimed  that  the  statutory  remedy  should  have 
been  pursued.  The  court  held  that  the  state  was  not  confined 
to  the  statutory  remedy,  but  that  the  court  might  order  the 
taxes  paid  upon  the  petition  of  intervention. 

Several  other  cases  cited  by  appellee  show  that  where  the  pro- 
ceeds of  property  subject  to  payment  of  taxes  has  come  into  the 
custody  of  a  court,  such  court  might,  upon  the  intervention  of 
the  state,  direct  the  taxes  paid  by  the  receiver  or  officer  holding 
euch  funds.  But  none  of  them  hold  that  the  state,  in  a  case 
where  the  *''*®  property  has  been  sold  and  discharged  from  the 
custody  of  the  court,  is  compelled  to  seek  payment  of  its  taxes 
from  the  proceeds  of  the  property  in  the  custody  of  the  court. 
On  the  contrary,  one  of  the  cases  cited  by  appellee  (Savannah  v. 
Jesiip,  106  IT.  S.  563),  shows  that  the  course  pursued  by  the 
state  in  the  present  instance  is  a  correct  one.  In  that  case 
the  court  said:  "If  tlie  city  had  a  valid  claim  for  taxes,  .... 
<two  courses  were  open  to  it- — ^to  postpone  action  under  its  execu- 
tions until  the  proceedings  in  the  circuit  court  of  the  United 
States  were  concluded,  and  its  possession  of  the  property,  by  re- 
ceivers, had  ended;  or,  with  leave  of  court,  to  file  a  petition  pro 
interesse  suo,  submitting  its  claim  for  judicial  determination.  It 
ladopted  the  latter  course."  It  is  useless  to  further  cite  or  ana- 
lyze the  cases  in  appellee's  brief.  The  most  that  can  be  claimed 
tfor  any  of  them  is,  that  they  forbid  an  interference,  by  virtue  <A 
a  tax  warrant,  with  property  actually  in  the  custody  of  the  court. 
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None  of  tliem  are  authority  for  the  proposition  that  a  tax  war- 
rant cannot  be  levied  upon  property  which  has  been  discharged 
from  such  custody.  The  doctrine  is  laid  down  in  High  on  lle- 
ceivers,  section  602,  that  real  estate  which  has  been  held  by  a  re- 
ceiver, where  the  title  did  not  vest  in  him,  after  the  termination 
of  the  possession  of  the  receiver  is  subject  to  the  lien  of  a  judg- 
ment and  execution  against  it  the  same  as  if  there  had  never 
been  any  receivership.  If  this  is  true  of  the  lien  of  an  ordinary 
judgment,  the  reason  is  much  stronger  for  applying  it  to  the  lien 
of  the  state  for  taxes,  which  is  the  highest  of  all  liens. 

The  decrees  appealed  from  are  reversed,  with  directions  to  the 
court  below  to  enter  an  order  dissolving  the  temporary  injunc- 
tion granted  in  the  cause,  sustaining  '^'^  the  demurrer,  and  dis- 
missing the  bill  of  complaint,  the  order  dismissing  the  bill  of 
complaint  not  to  be  entered  if  complainant  desired  to  make  a 
further  case  by  amendment.  In  such  event,  the  usual  course  will 
be  taken. 

RAILROADS. — A  dummy  line  over  which  cars  carrying  paBsengers 
exclueively  are  drawn  by  small  steam-enu'ines  callod  dammies  is  a  rail- 
road, within  thfc  mt-aning  of  the  statute  preHcrihing  the  precautions  to 
be  observed  by  railroads:  Katzenberger  v.  La  wo,  UO  Tenn.  235;  26  Am. 
St.  Rep.  f)8L  The  terms  "railway"  and  "railroad"  are  synonymous, 
and  have  no  distinct  and  independent  meaning  in  themselves.  Hence, 
general  authority  to  railroad  companies  to  lease  their  property  and 
franchises  will  include  street  railway,  as  well  as  steam  railroad,  com- 
lanies:  Rafferty  v.  Central  Traction  Co.,  147  Pa.  St.  679;  30  Am.  St. 
Rep.  763. 

STATUTES— CONSTRUCTION.— A  statute  requiring  a  certain  thing 
to  bo  done,  and  leaving  its  exercise  to  the  judgment  and  discretion  of  a 
designated  agent,  doeK  not  vest  an  arbitrary  discretion  in  him ;  it  only 
vests  a  lawful  discretion,  which  must  t)e  exercised  in  a  lawful  manner, 
an  he  is  amenable  to  the  statute  for  abusing  the  discretion  placed  in 
him:  State  v.  Yopp,  97  N.  C.  477;  2  Am.  St.  Rep.  805. 

INJUNCTION  TO  RESTRAIN  TAXATION.— While  equity  will 
not  interfere  to  correct  mistakes,  or  to  set  aside  the  juiigments  of  as- 
iM-sflors  or  boards  of  equalization  in  relation  to  values,  it  will  interfere 
when  the  oHicers  fraudulently  or  capriciously  refuse  to  exercise  their 
judgment  by  adopting  a  mle  or  system  of  valuation  designed  to  operate 
unequally:  Andrews  v.  King  County,  1  Wash.  46;  22  Am.  St.  Rep.  136, 
and  note.  See,  also,  the  extended  note  to  McCord  ▼.  Pike,  S  Am.  St. 
Rep.  96. 
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APPEAI^ASSIGNMENT  OF  ERROR— TIME.— A  demurrer  to 
a  rule  nisi  having  been  overruled,  and  no  exceptions  pendente  lite  hav- 
ing been  filed,  it  is  too  late  to  assign  as  error  the  judgment  overruling 
the  demurrer,  in  a  bill  of  exceptions  sued  out  more  than  sixty  days  after 
the  date  of  such  judgment. 

ATTACHMENT— SUFFICIENCY  OF  LEVY  — POSSESSION 
AND  REMOVAL  OF  PROPERTY.— If  an  officer,  having  property 
within  his  view,  and  where  he  can  control  it,  professes  to  levy  upon  it, 
and  to  assume  control  of  it,  by  virtue  of  a  writ  of  attachment,  the  levy 
is  valid,  although  the  officer  leaves  the  property,  to  be  kept  for  him,  in 
the  hands  of  the  defendant  in  attachment.  Hence,  if  a  constable  levies 
upon  goods  in  clubrooms  belonging  to  a  corporation,  and  makes  an  inven- 
tory thereof,  the  property  being  at  the  time  under  his  view,  in  his  imme- 
diate presence,  and  constructively  in  his  possession,  and  the  defendant 
in  attachment,  through  its  president,  agrees,  immediately  afterward,  to 
hold  the  goods  subject  to  the  order  and  control  of  the  officer,  who  shortly 
thereafter  makes  an  entry  of  levy  upon  the  attachment,  the  levy  is  suf- 
ficient, although  the  constable  does  not  take  actual  manual  custody  of 
the  goods,  or  lock  up  the  house,  or  remove  the  goods  therefrom. 

INSTRUCTIONS— REQUESTS  FOR.— It  is  not  error  to  refuse 
requests  for  instruclions  which  are  not  applicable  to  the  facts  disclosed 
by  the  evidence. 

ATTACHMENT— BURDEN  OF  PROOF.  —  An  oflScer,  justifying 
an  attachment,  has  the  burden  of  proof  to  show,  by  a  preponderance  of 
evidence,  that  he  did,  in  fact,  effectually  levy  it ;  but  such  preponderance 
is  not  to  be  determined  alone  by  the  number  of  witnesses  testifying  to  a 
particular  fact.  The  jury  should  be  instructed  to  take  into  considera- 
tion the  opportunities  of  the  witnesses  for  seeing  or  knowing  the  things 
about  which  they  testify ;  their  conduct  and  demeanor  while  testifying  j 
their  interest,  or  lack  of  interest,  in  the  result  of  the  suit ;  the  probability 
or  improbability  of  the  truth  of  their  several  statements,  in  view  of  all  the 
other' evidence,  facts,  and  circumstances  proved  on  the  trial;  and  from  all 
these  circumstances  to  determine  upon  which  side  is  the  weijjht,  or  pre- 
ponderance, of  the  evidence.  Hence,  after  such  a  charge,  it  is  not  error 
to  refuse  to  instruct  the  jury  that  "  the  question  whether  the  burden  of 
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proof  has  been  carried  is  to  be  settled  by  looking  at  the  number  of  wit- 
nesses testifying  in  favor  or  against  ceruin  facta,  their  demeanor  on  the 
■tand,  character,  interest,  etc." 

NEW  TRIAL.— THEKE  IS  NO  ERROR  IN  DENYING*  new 
trial,  where  the  evidence  warrants  llie  verdict, 

Bule  against  a  constable.  A  justice  put  into  his  hands  an  at- 
tachment, sued  out  by  Chamberlin,  Johnson  &  Co.,  upon  the 
property  of  the  Southern  Travelers'  Club,  a  corporation,  for  the 
purpose  of  having  it  ]e\'i€d  upon  certain  property,  a  schedule  of 
which  was  annexed  to  the  attachment.  The  object  of  the  levy 
was  to  secure  a  judgment  for  the  purchase  money.  The  in- 
debtedness amounted  to  four  hundred  and  five  dollars  and  forty- 
two  cents  with  interest.  The  constable.  Cook,  went  to  the  club- 
rooms,  seized  the  property  described  in  the  schedule,  levied  upon 
the  same  and  indorsed  the  levy  upon  a  piece  of  paper  which  he 
fastened  to  the  attacliment.  The  club's  janitor  had  charge  of  the 
property,  and  Cook  left  it  with  him,  the  latter  agreeing  to  keep 
it  for  the  constable.  The  president  of  the  club,  Wellhouse,  and 
Cook  immediately  afterward  had  an  interview,  in  which  Well- 
house  said  that,  if  the  constable  would  allow  the  property  to  stay 
in  the  rooms,  it  should  not  be  disturbed  or  removed,  that  the 
reason  he  did  not  wish  to  have  it  moved  was  because  he  wanted 
to  have  a  meeting  of  the  club  to  raise  money  to  pay  off  the  debt, 
and  promised  to  keep  the  property  for  Cook,  and,  in  case  the 
money  was  not  raised,  Cook  could  then  remove  it.  Another  con- 
stable, Corniff,  from  an  adjoining  district,  in  about  an  hour  and 
a  half  after  Cook  had  made  his  levy,  undertook  to  levy  upon  the 
aame  property,  and  closed  up  the  doors  of  the  hall  and  rooms  of 
the  club  under  several  distress  warrants.  Cook  then  demanded 
that  Corniff  ttim  the  property  over  to  him,  which  demand  was 
refused.  Upon  going  back  to  the  hall.  Cook  found  that  the 
property  had  been  removed  therefrom,  and  Corniff  refused  to  tell 
him  where  it  was.  After  notice  of  sale  Cook's  attorney  was  about 
to  give  notice  of  the  prior  levy,  when  it  was  agreed  between  him 
and  counsel  for  the  creditor  whose  process  was  held  by  Cofniff, 
that  the  property  might  be  sold  and  the  funds  held  until  the 
questions  should  be  settled  by  rule  as  to  who  was  entitled  to  the 
proceeds  of  the  sale.  The  property  was  sold  on  the  premises  for 
four  hundred  and  eiphty-two  dollars,  and  that  sum  was  held  by 
Corniff.  Copies  of  the  attachment,  affidavit,  and  levy  by  Cook 
▼ere  annexed  to  his  petition.  The  prayer  of  the  petition  was 
that  Corniff  be  required  to  show  cause  why  he  should  not  tuni 
over  the  proceeds  of  the  sale  to  the  petitioner,  to  be  held  by  him 
to  answer  such  judgment  as  Chnmberlin,  Johnpon  &  Co.,  might 
recoTCT  Against  the  club.     On  February  27,  1893,  a  rule  nisi 
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was  issued.  Corniff  interposed  a  demurrer  wMdh  was  overruled 
on  Februaoy  20,  1894.  In  brief,  Corniff  then  answered  iMi,  as 
constable,  he  had  seized  the  goods  under  several  distress  warrants; 
that  they  had  not  been  levied  on,  and  that  the  club  was  running 
along  as  usual  when  he  went  to  its  rooms.  A  general  traverse 
was  filed  by  Cook,  in  whose  favor  there  was  a  verdict,  and  Comiff'a 
motion  for  a  new  trial  was  overruled.  No  exceptions  pendente 
lite  were  filed,  and  the  bill  of  exceptions  was  not  certified  by  the 
judge  until  July  31,  1894. 

Mayson  &  Hill,  for  the  appellant. 

Goodwin  &  "Westmoreland,  for  the  appellee. 

**  LUMPKIN",  J.  1.  Upon  the  rule  of  practice  announced 
in  the  first  headnote,  we  will  attempt  no  comment.  The  ques- 
tion involved  is  too  well  settled  to  require  further  notice  at  our 
hands. 

2.  The  evidence  as  to  what  was  done  by  the  constable. 
Cook,  when  he  went  to  levy  the  attachment  sued  out  by  Chamber- 
lin,  Johnson  &  Co.  upon  the  property  of  the  Southern  Travelers' 
Club,  is  somew^hat  complicated  and  confused;  but,  after  giving 
it  a  very  thorough  examination  and  study,  we  think  a  fair  sum- 
mary of  its  real  purport  and  meaning  is  stated  in  the  second  head- 
note.  Counsel  for  the  plaintiff  in  error  strenuously  insisted  that 
the  porter  of  the  club,  in  charge  of  its  property  at  the  time  Cook 
went  to  make  the  levy,  could  not,  under  the  circumstances,  be- 
come the  agent  of  Cook  to  retain  possession  of  the  property;  and 
further,  that  inasmuch  as  the  constable  did  not  take  absolute 
manual  possession  and  control  of  the  goods,  there  should  have 
been  a  joint  promise  by  the  porter  and  the  president  of  the  club 
to  hold  the  property  for  the  constable,  in  order  to  make  the  lev}' 
valid.  Both  of  these  contentions  are,  in  our  opinion,  success- 
fully answered  by  the  fact  that  after  the  constable  left  the  club- 
house, the  president  of  the  corporation  agreed  with  the  constable 
that,  1:5  he  would  allow  the  property  to  remain  where  it  then  was, 
it  should  be  held  subject  to  the  officer's  order.  The  president 
was  the  alter  ego  of  the  corporation;  and,  this  being  so,  it  is  en- 
tirely immaterial  whether  the  porter  did  or  did  not  join  with 
him  in  promising  to  hold  for  the  constable;  ***  and  it  is  also  of 
no  consequence  whether  the  porter,  regarded  as  an  agent  of  the 
corporation,  could,  or  could  not,  become  also  the  agent  of  the 
constable  to  keep  the  property  for  him. 

The  evidence  of  Wellhouse,  the  president  of  the  club,  as  to 
what  occurred  between  himself  and  Cook,  at  first  glance,  seeons 
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to  conflict  with  the  evidence  of  the  latter,  but,  upon  a  careful 
examination,  it  will  appear  that,  at  best,  the  statements  of  Well- 
house  are  (if  not  evasive)  merely  negative,  £ind  that  he  really 
does  not  deny  the  account  of  the  transaction  given  by  Cook. 
The  question,  therefore,  is,  taking  Cook's  version  as  correct, 
whether  or  not  what  he  did  in  the  premises  amounted  to  a  legal 
and  valid  levy?  We  think  it  did,  and  this  position  is  well  sus- 
tained by  the  most  respectable  authority.  The  evidence,  as  we 
understand  it,  shows  that  the  constable,  armed  with  the  attach- 
ment, went  to  the  clubhouse  for  the  purpose  of  levying  upon 
the  goods  of  the  corporation;  that  they  were  in  his  view,  in  hi* 
immediate  presence,  under  his  control,  and  constructively  in  his 
possession.  He  made  an  inventory  of  them,  and  then  went  to 
the  president  of  the  corporation,  who  agreed  to  hold  the  goods 
subject  to  the  order  and  control  of  the  officer.  It  was  really  at 
the  instance  of  Wellhouse  fehat  this  arrangement  was  entered  into, 
he  fearing  the  goods  would  be  damaged  if  the  officer  insisted 
upon  removing  the  same  from  the  premises.  Taking  all  the 
facts  together,  it  amounted  simply  to  this:  that  the  officer  left 
the  property,  to  be  kept  for  him,  in  the  hands  of  the  defendant 
in  attachment.  A  few  quotations  from  standard  works  will  suf- 
fice to  show  that,  under  these  circumstances,  it  was  a  good  levy. 
'In  all  cases,  there  must  be  something  more  than  a  mere  pen 
and  ink  levy.  It  is  not  sufficient  that  the  officer  merely  msikes 
an  inventory  of  the  property  and  indorses  the  levy  upon  his  writ. 
He  must  go  Vliere  the  *^  property  is.  He  must  have  it  within 
his  view.  It  must  be  where  he  can  exercise  control  over  it.  And 
he  must  exercise,  or  assume  to  exercise,  dominion,  by  virtue  of 
hifl  writ.  He  must  do  some  act  by  reason  of  which  he  could  be 
successfully  prosecuted  as  a  trespasser,  if  it  were  not  for  the  pro- 
tection afforded  him  by  the  writ.  But,  in  order  to  make  him 
responsible  as  a  trespasser,  it  is  not  essential  that  he  should  re- 
move the  property,  nor  that  he  should  touch  it  It  is  enough 
that,  having  the  property  within  his  view,  and  where  he  can  con- 
trol it,  he  does  profess  to  levy  and  to  assume  control  of  the  prop- 
erty by  virtue  of  the  execution,  and  with  the  avowed  purpose  of 
holding  the  property  to  answer  the  exigencies  of  the  writ;  for  one 
who  to  that  extent  assumes  dominion  over  the  goods  of  another 
is  a  trespafwer,  unless  he  is  justified  by  a  valid  writ*':  2  Freeman 
on  Executions,  sec.  260,  and  cases  cited.  "The  levy  of  an  exe- 
cution is  the  seizure  by  the  officer  of  the  debtor's  property,  under 
the  writ,  and  the  taking  possession  of  it,  or  subjecting  it  to  his 
control.  In  order  to  constitute  a  valid  levy  upon  personal  prop- 
erty, it  must  be  within  the  vierw  of  the  officer,  and  subject  to  his 
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control  at  the  time.  Some  of  tlie  courts  seem  to  hold  that  there 
must  be  a  manual  seizure,  and  actual  possession  taken  by  the 
officer;  but,  according  to  the  weight  of  authority,  it  is  sufficient 
if  tihe  property  is  under  the  control  of  the  officer,  and  he  may 
even  leave  it  with  the  debtor  to  hold  as  his  agent.  He  must, 
however,  openly  and  unequivocally  assert  his  title  and  right  of 
dominion  under  the  writ.  The  test  generally  adopted  for  deter- 
mining the  vahdity  of  a  levy  is  this:  Have  the  acts  of  the  officer, 
in  asserting  his  title  to  the  goods  under  the  writ,  been  such  as 
would  make  him  liable  as  a  trespasser  but  for  the  protection 
afforded  by  the  writ?"  7  Am.  &  Eng.  Ency.of  Law,  148, 149,  cit- 
ing numerous  cases.  To  the  same  effect  see  Murfree  on  Sheriffs, 
section  641,  from  which  we  make  the  ^''  folio-wing  extract:  "As 
it  would  in  many,  probably  most,  instances,  be  highly  inconven- 
ient to  the  sheriff  and  to  all  concerned,  for  the  officer  to  keep 
actual  personal  possession  of  chattels  levied  on,  during  the  interim 
between  the  levy  and  the  day  of  sale,  the  law  provides  that  during 
that  period  the  property  may  remain  in  other  hands,  due  pre- 
caution being  taken  for  its  safety  by  bond  or  otherwise.  If  tihe 
sheriff  chooses  to  leave  the  property  in  the  hands  of  the  defend- 
ant, he  may  do  so,  but  it  will  be  at  his  peril.  So  far  as  all  others 
are  concerned,  creditors  and  subsequent  purchasers,  the  levy  will 
be  good,  unless  there  are  other  circumstances  indicating  fraud, 
which  coexist  with  the  fact  that  the  defendant  is,  by  the  sheriff's 
appointment,  the  custodian  of  his  own  property."  The  follow- 
ing from  the  opinion  of  Frost,  J.,  in  Weatherby  v.  Covington,  3 
Strob.  27,  49  Am.  Dec.  623,  is  a  very  clear  and  pertinent  state- 
ment of  the  law  upon  the  question  under  review:  **It  is  not  neces- 
sary to  a  levy  that  the  sheriff  should  actually  seize  and  keep  pos- 
session of  the  goods.  It  is  sufficient  if,  the  goods  being  in  the 
possession  of  the  defendant,  and  the  sheriff  having  power  to  take 
them,  with  the  consent  of  the  defendant,  he  indorses  a  levy  on  the 
execution.  The  sheriff  must,  by  some  unequivocal  act  or  declar- 
ation, assert  'his  title  to  the  goods,  under  the  execution,  so  that  the 
legal  possession  and  control  be  manifestly  transferred  from  the 
defendant  to  him.  It  is  not  material  whether  the  right  of  pos- 
session be  acquired  by  an  actual  exercise  of  official  authority,  or 
by  the  voluntairy  act  of  the  defendant.  A  written  acknowledg- 
ment of  a  levy  is  as  effectual  as  an  actual  levy;  and  if  the  goods, 
in  either  case,  remain  in  the  possession  of  the  defendant,  he  is  the 
bailee  of  the  sheriff.'* 

It  would  be  easy  to  cite  many  other  authorities,  but  we  are 
tjontent  to  allow  the  correctness  of  our  judgment  to  rest  upon 
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those  above  resferred  to,  especially  in  yiew  ••  of  the  fact  that 
our  own  code  (section  2625)  recognizes  that  a  constructive  seizure 
of  personal  property  by  a  levying  oflBcer  may  be  valid. 

3.  Fallowing  up  the  oontentionfl  which  have  been  stated  in 
the  preceding  division  of  this  opinion,  counsel  for  the  plaintiff 
in  error,  at  the  trial  below,  presented  .to  the  judge  certain  requests 
to  charge,  embodying  the  views  of  counsel  as  to  what  would 
be  necessary  to  constitute  a  valid  levy.  The  refusal  of  the  court 
to  give  these  requests  is  complained  of  as  error  in  the  motion  for 
a  new  trial.  We  find  no  merit  in  this  complaint.  Whatever  may 
be  said  in  support  of  the  requests  as  abstract  propositions  of  law, 
they  were  really  not  applicable  to  the  facts  of  this  case,  as  we 
gather  them  from  the  brief  of  evidence  before  us. 

4.  After  charging  the  jury  that  the  burden  of  proof  was  upon 
Cook  to  show  to  their  reasonable  satisfaction  by  a  preponderance 
the  evidence  that  he  did  in  fact  effectually  levy  the  attachment 
in  his  hands, the  trial  judge  said:  "The  preponderance  of  evidence 
in  a  case  is  not  alone  determined  by  the  number  of  witnesses  tes- 
tifying to  a  particular  fact  or  set  of  facts.  In  determining,  how- 
ever, upon  which  side  the  preponderance  of  the  evidence  lays, 
the  jury  should  take  into  consideration  the  opportunities  of  the 
witnesses  for  seeing  or  knowing  the  things  about  which  they 
testify;  their  conduct  and  demeanor  while  testifying;  their  interest 
or  lack  of  interest,  if  any,  in  the  result  of  the  suit;  the  probability 
or  improbability  of  the  truth  of  their  several  statements,  in  view 
of  all  the  other  evidence,  facts,  and  drcumstanoes  proved  on  the 
trial;  and  from  all  these  circumstances,  determine  upon  which 
aide  is  the  weight  or  the  preponderance  of  the  evidence."  The 
court  refused  to  give  in  charge  to  the  jury  a  request,  the  mate- 
rial portion  of  which  is  copied  in  the  fourth  headnote.  In  view 
of  the  charge  given,  we  have  no  hesitation  in  saying  there  ®®  waa 
no  error  in  refusing  the  request,  because  the  language  adopted 
by  the  judge  accurately  conveyed  to  the  minds  of  the  jury  all 
which  the  request,  properly  construed,  ought  to  convey.  If  the 
purpose  of  the  request  was  to  have  the  jury  understand  that  they 
were  bound  to  believe  two  witnesses  in  preference  to  one,  it  would 
not  do  at  alL  The  caae  of  Dowdell  t.  Neal,  10  Ga.  152,  relied 
upon  by  counsel  for  the  plaintiff  in  error,  will  not  support  any 
sach  idea.  It  ia  true  Judge  Nisbet  said  that  if  three  witnesses 
were  all  free  from  suspicion  and  of  equal  credibility,  then  two  of 
them  were  to  be  believed  rather  than  the  other  who  waa  in  con- 
fliot  with  them;  but,  at  tiie  same  time,  he  utterly  repudiated 
the  idea  that  the  queatdon  of  credibility  ia  to  be  determined  by 
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mere  numbers,  and  distinctly  stated  that  the  jury  may,  if  they 
deem  proper,  believe  one  witness  as  against  two  or  more.  So, 
in  the  present  case,  the  rule  laid  down  by  the  court  may  be  re- 
garded as  sufficiently  clear  and  accurate  to  answer  all  practical 
purposes:  See  Clark  v.  Cassidy,  62  Ga.  408,  headnote  3,  and  also 
page  411. 

5.  As  will  have  been  seen  by  what  has  already  been  said, 
this  court  is  satisfied  that  the  evidence  warranted  the  verdict. 
The  trial  judge  very  properly  refused  a  new  trial.  We  affirm  the 
judgment  all  the  more  readily  because  the  verdict  is  not  only 
consistent  with  the  law,  but  also  with  the  real  justice  of  the  case. 
It  is  always  to  be  regarded  as  fortunate  when  both  law  and  jus- 
tice 'Coincide  in  bringing  about  the  correct  termination  of  A  law- 
suit. 

Judgment  affirmed. 


ATTACHMENT— SUFFICIENCY  OF  LEVY.— To  constitute  a  valid 
levy,  the  officer  must  do  such  acta  as,  but  for  the  protection  of  the 
writ,  would  amount  to  a  trespass:  Hibbard  v.  Zenor,  75  Iowa,  471;  9 
Am.  St.  Kep.  497.  To  constitute  a  valid  attachment  of  personalty, 
either  actual  or  constructive  possession  is  necessary.  The  property 
must  be  under  the  control  of  the  officer;  and  he  must  continue  in  con- 
trol by  remaining  present  himself,  by  appointing  an  agent  in  his  ab- 
sence, by  taking  a  receipt  for  the  property,  by  inventorying  and  mark- 
ing it,  or  by  a  seasonable  removal  of  it:  Note  to  Hemmenway  v. 
Wheeler,  25  Am.  Dec.  413;  monographic  note  to  Hollister  v.  Goodale, 
21  Am.  Dec.  677,  on  what  is  necessary  to  attach  personalty.  The  officer 
need  not  actually  handle  the  goods  attached;  but  he  must  be  in  view 
of  them,  with  the  power  of  controlling  them,  and  of  taking  them  into 
possession :  Nichols  v.  Patten,  18  Me.  231 ;  36  Am.  Dec.  713.  It  is  not 
necessary  that  they  should  be  removed,  but  they  must,  in  all  cases,  be 
put  out  of  the  control  of  the  debtor:  Note  to  Hollister  v.  Goodale,  21 
Am.  Deo.  677.  It  is  held  in  Gower  v.  Stevens,  19  Me.  92,  36  Am.  Dec. 
737,  that  a  sheriff  cannot  constitute  the  debtor  his  agent  to  keep  the 
property  attached;  but  goods  in  a  building  are  sufficiently  attached 
where  the  officer  enters  the  building,  publicly  proclaims  that  he  at- 
taches all  the  property  therein,  locks  up  the  building,  and  delivers  the 
key  to  an  employ^  of  the  debtor,  with  directions,  assented  to  by  such 
employ^,  to  keep  the  property  for  him :  Shephard  v.  Butterfield,  4 
Cush.  425;  50  Am.  Dec.  796. 

INSTRUCTIONS  — REFUSAL  OF,  WHERE  INAPPLICABLE.— 
It  is  not  error  for  the  court  to  refuse  to  charge  the  jury  upon  a  point 
not  involved  in  the  evidence:  Boyd  v.  Insurance  Co.,  90  Tenn.  212;  25 
Am.  St.  Rep.  676;  or  to  refuse  instructions  not  appropriate  to  the  is- 
sue as  tendered  and  accepted:  De  Votie  v.  McGerr,  15  Col.  467;  22 
Am.  St.  Rep.  426;  or  not  applicable  to  the  case  made  by  the  pleadings 
or  proof :  East  Line  etc.  R.  R.  Co.  v.  Scott,  72  Tex.  70;  13  Am.  St.  Rep. 
758;  note  to  Virginia  Midland  Ry.  Co.  v.  White,  10  Am.  St.  Rep.  882; 
Chicago  etc.  Ry.  Co.  v.  West,  125  111.  320;  8  Am.  St.  Rep.  380.  An  ab- 
stract instruction,  inapplicable  to  any  evidence  in  the  case,  is  likely  to 
be  misleading,  and  should  not  be  given:  Louisville  etc.  R.  R.  Co.  v, 
Markee,  103  Ala.  160;  49  Am.  St.  Rep.  21. 

BURDEN  OF  PROOF— PREPONDERANCE  OF  EVIDENCE- 
NUMBER  OF  WITNESSES— INSTRUCTIONS.— The  general  rule  is, 
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that  the  burden  of  proof  is  npon  him  who  asserts  the  afiSrmative  of  an 
isBue:  Notes  to  Fort  Smith  v.  Dodson,  14  Am.  St.  Rep.  66;  Foster  ▼. 
Keid,  16  Am.  St.  Kep.  439.  After  a  charge  that  the  "preponderance  of 
evidence  in  a  case  is  not  alone  determined  by  the  number  of  witnesses 
testifying  to  a  particular  fact  or  statement,"  and  that  the  jury  should 
consider  the  "opportunities  of  witnesses  for  seeing  or  knowing  the  par* 
ticulur  things  about  which  they  testify,  their  conduct  and  demeanor, 
their  interest  or  lack  of  interest  in  the  suit,  the  probability  or  improb- 
ability of  the  truth  of  their  f  tatement,"  it  is  not  error  for  the  court  to 
add  ill  its  instruction  that  "if,  however,  the  witnesses  who  testify  dif- 
ferently to  the  same  fact  are  of  equal  candor,  fairness,  intelligence, 
and  truthfulness,  and  equally  well  corroborated  b^  all  the  other  evi- 
dence, and  are  u}Min  an  equal  footing  as  to  interest  in  the  result  of  the 
suit,  then  the  preponderance  of  evidence  as  to  that  fact  would  be  deter- 
mined by  the  number  of  witnesses,"  especially  when  the  greater  num- 
ber of  witnesses  were  on  the  side  of  the  party  complaining  of  the  in- 
Btruction :  Northern  Pac.  R.  R.  Co.  v.  Holmes,  3  Wash.  Ter.  543. 

A  NEW  TRIAL  WILL  NOT  BE  GRANTED  where  there  waa 
evidence  to  sustain  the  verdict,  unless  there  was  manifest  prejudice  on 
the  part  of  the  jury:  Gulf  etc.  Ry.  Co.  v.  Benson,  69  Tex.  407;  6  Am. 
8t.  Rep.  74. 
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(»S  aBOBOIA,  108.] 

ANIMALS  — INJURIES  BY  — LIABILITY  FOR.— If  domestic 
•nimals,  sach  as  oxen  and  horses,  injure  anyone  in  person  or  property 
when  they  are  rightfully  in  the  place  where  they  do  the  mischief,  the 
owner  of  such  animals  is  not  liable  for  such  injury,  unless  he  knows  that 
they  are  accustomed  to  do  mis  thief;  and  such  knowledge  must  be  alleged 
and  proved;  but,  if  they  are  wrongfully  iu  the  place  where  they  do  the 
mischief,  the  owner  is  liable,  though  be  had  no  notice  that  they  were 
accustomed  to  do  so  before. 

ANIMALS— BITE  OF  HORSE— LIABILITY  FOR.— If  a  draught 
horse  attached  to  a  vehicle  is  momentarily  left  standing  in  a  street  near 
the  sidewalk,  and  bites  a  person  passing  by,  the  owner  of  the  horse  is  not 
liable  for  the  injury  occasioned,  where  it  is  not  shown  that  the  horse  waa, 
or  ever  had  been,  of  a  vicious  nature,  or  that  the  owner  had  any  reaaoa 
to  apprehend  that  it  would  suddenly  bite  anyone. 

Action  for  damages. 

B.  J.  Jordan,  for  the  plaintiff. 

Doreey,  Brewster  &  Howell,  and  Erwin,  Da  Bignon  ft  CSiisolm, 
for  the  defendant 

»••  SIMMONS,  C.  J.  Ordinary  draught  horses  attached  to 
a  wagon  of  the  express  company  were  momentarily  left  standing, 
unattended,  in  the  street,  adjncont  to  the  siderwalk,  in  front  of  a 
nilroed  depot,  while  the  servant  of  the  company  who  had  chai^ 
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of  them  went  into  the  depot.  The  plaintiff  was  then  passing 
along  the  sidewalk,  and,  as  she  passed  where  the  horses  were  stand- 
ing, one  of  them  turned  his  head  around  and  hit  her,  thus  injuring 
her  severely.  She  brought  this  'action  against  the  express  com- 
pany, to  recover  for  the  damages  thereby  sustained,  alleging  that 
it  was  negligence  to  leave  the  horses  near  the  sidewalk  unat- 
tended. She  does  not  allege  that  the  horse  that  hit  her  was 
■sacious,  or,  if  it  was  vicious,  that  the  company  or  its  servant  had 
knowledge  of  the  fact;  nor  is  there  any  evidence,  except  as  to 
what  occurred  on  this  occasion,  which  would  tend  to  show  that 
the  horse  was  vicious.  She  relied  solely  upon  the  ground  that 
the  horse  was  left  near  the  sidewalk  unattended.  She  was  non- 
suited by  the  trial  court,  and  brings  that  judgment  here  for  re- 
view. 

Under  these  facts,  we  do  not  think  the  defendant  was  liable. 
There  is  no  general  propensity  on  the  part  of  horses  to  bite  per- 
sons who  come  near  them,  and  when  this  is  done  at  all,  it  is  done 
by  one  that  is  exceptionally  vicious.  Where  no  such  disposi- 
tion has  been  discovered  in  a  horse,  the  owner  is  under  no  obli- 
gation to  anticipate  that  it  will  suddenly  bite  some  passer-by 
who  chances  to  come  within  its  reach,  and  is  not  bound  to  guard 
against  such  an  occurrence;  and  if  the  horse  does  bite  some- 
body, and  is  not  wrongfully  in  the  place  where  this  happens,  the 
owner  will  not  be  held  liable  for  the  injury.  The  rule  on  this 
subject  has  been  stated  thus:  "If  domestic  animals,  such  as  oxen 
and  horses,  injure  anyone  in  person  or  property  when  they  are 
rightfully  in  the  place  where  they  do  the  mischief,  the  owner  of 
****  such  animals  is  not  liable  for  such  injury,  unless  he  knows 
they  are  accustomed  to  do  mischief;  and  such  knowledge  must 
be  alleged  and  proved.  But  if  they  are  wrongfully  in  the  place 
where  they  do  the  mischief,  the  owner  is  liable,  though  he  had  no 
notice  that  they  were  accustomed  to  do  so  before":  1  Am.  &  Eng. 
Ency.  of  Law,  art.  Animals,  p.  578,  and  authorities  cited.  See, 
also,  Oooley  on  Torts,  341,  342,  2d  ed.,  402.  In  this  case,  it 
appears  that  the  horse  was  in  its  rightful  place  in  the  street;  and 
it  not  appearing  that  the  defendant  or  its  servant  in  charge  of 
the  horse  had  any  reason  to  suppose,  before  the  injury  occurred, 
that  the  horse  was  vicious,  or  had  a  tendency  to  bite  persons, 
the  injury  was  not  one  which  the  defendant  was  bound  to  antici- 
pate and  guard  against,  and  the  leaving  of  the  horse  unattended 
was  not  such  negligence  as  would  entitle  the  plaintiff  to  recover. 
Of  course,  if  the  horse  had  before  manifested  a  disposition  to  bite 
people,  and  the  defendant  or  its  servants  knew  of  it,  it  would  be 
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negligence  to  leave  the  horse  standing  near  the  sidewalk  unat- 
tended. 
Judgment  affirmed. 

ANIMALS— INJURIES— LIABILITY  OF  OWNER.-The  owner  of 
a  domestic  animal  is  not,  in  general,  liable  for  an  injury  committed  by 
it  while  in  a  place  where  it  rightfully  may  be,  unless  it  is  shown  that 
the  animal  was  vicious  in  the  particular  complained  of,  and  that  the 
owner  had  notice  of  such  vicious  propensity:  Morgan  v.  Hudnell,  52 
Ohio  St.  552;  49  Am.  St.  Rep.  741.  Knowledge  of  the  owner  that  his 
beast  was  vicious  must  be  alleged  and  proved,  in  suits  for  injuries  by 
domestic  animals,  if  they  were  rightfully  in  the  place  where  the  mis- 
chief was  done,  for,  unless  he  knew  that  they  were  vicious,  he  is  not 
liable;  but,  if  he  did  have  such  knowledge,  he  is  liable.  The  ^ist  of 
such  actions  is  the  keeping  of  the  animal  after  knowledge  of  its  vicious 

gropensities:  d'cker  v.  Gammon,  44  Me.  322;  69  Am.  Dec.  99;  note  to 
[nowies  V.  Mulder,  16  Am.  St.  Rep.  632.  A  party  injured  by  a  vicious 
horse  may  recover  damages  of  the  owner:  Note  to  Fake  v.  Addicks,  22 
Am.  St.  Rep.  7l9.  The  owner  of  a  dangerous  animal  is  liable  for  any 
damage  caused  by  it,  after  notice  of  one  instance  of  similar  misbehavior 
on  its  part:  Kittredge  v.  Elliott,  16  N.  H.  77;  41  Am.  Dec.  717;  Woolf 
T.  Chalker,  31  Conn.  121;  81  Am.  Dec.  175;  and  the  vicious  act,  on  the 
prior  occasion,  may  be  shown  to  prove  the  viciousnesa  of  the  animals 
BobinBon  t.  Marino,  3  Wash.  434 ;  28  Am.  St.  Rep.  50. 


LovB  V.  Atlanta. 

(95  Gkoboia,  129.] 

MUNICIPAL  CORPORATIONS— WHEN  NOT   LIABLE  FOR 

TORTS  OF  SKRVANTS.— In  the  discharge  of  its  purely  governmental 
functions,  a  municipal  corporation,  to  which  has  been  delegated  a  portion 
of  the  sovereign  ()ower,  is  not  liable  for  torts  committed  in  the  discharge 
oi  such  duties  and  in  the  execution  of  such  powers. 

MUNICIPAL  CORPORATIONS  — EXERCISE  OF  GOVERN- 
MENTAL  FUNCTIONS.— The  preservation  of  the  public  health  is  one 
of  the  duties  that  devolves  upon  the  state  as  a  sovereign  power,  and,  if 
this  duty  is  delegated  to  a  city,  all  steps  and  measures  taken  by  it  toward 
that  encl  are  in  the  exercise  of  a  purely  governmental  function. 

MUNICIPAL  CORPORATIONS— PRESERVATION  OF  PUB- 
LIC HEALTH— NONLIABILITY  FOR  TOUT  OF  SERVANT.— If  the 
charter  of  a  city  imposes  upon  its  board  of  health  the  duty  of  keeping 
itfl  streets  clear  of  putrid  and  other  substancee  offensive  to  the  sense  of 
smell,  and  which  tend  to  imperil  the  public  health,  and  a  private  citizen 
is  injured  by  the  negligence  of  ita  eervants  in  and  about  such  work,  aa 
in  allowing  a  mule  attarlied  to  a  garbage  cart  to  run  away  and  collide 
with  a  person's  buggy,  the  city  is  not  liable,  because,  in  diadiarging  auch 
duty,  it  is  simply  exercising  a  governinental  function. 

Action  for  damagea 

Donej,  Brewgter  &  Howell,  for  the  plaintiff. 

J.  A.  Andsnon  and  Fulton  Colville,  for  the  defendant 
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180  ATKINSON,  J.  Love  brought  against  the  city  of  Atlan- 
ta an  action  for  damages,  alleging,  in  substance,  that  while  he 
■was  passing  along  the  streets  of  the  city,  in  the  exercise  of  proper 
care,  without  fault  upon  his  part,  by,  through,  and  because  of 
the  negligence  of  a  servant  of  the  defendant,  an  animal  attached 
to  one  of  the  garbage  carts  of  the  city  was  permitted  to  run  away, 
and,  while  so  running,  collided  with  the  buggy  of  the  plaintiff, 
causing  serious  injury;  it  was  also  alleged  that  the  driver  of  the 
cart  was  a  small  negro  boy  wholly  incompetent  to  the  dischaxge  of 
the  duty,  and  that  the  mule  employed  was  vicious,  dangerous, 
and  liable  to  run  away.  The  evidence  proved  the  plaintiff's 
cause  of  action  as  laid  in  the  declaration;  and,  in  reply,  it  was 
shown  that  the  mule  and  cart  causing  the  damage  were  in  use 
by  the  city  under  the  direction  of  the  health  board  of  the  city, 
and  that  the  servant  of  the  city  charged  with  driving  said  cart 
was  then  employed  in  cleaning  the  streets  and  removing  there- 
froon  such  putrid  and  offensive  substances  as  usually  accumulate 
in  the  streets  of  densely  populated  cities,  and  which  were  neces- 
sary to  be  removed,  because,  remaining,  they  endangered  the  pub- 
lic health.  At  the  conclusion  of  the  evidence,  the  trial  judge 
directed  a  verdict  for  the  defendant,  instructing  the  jury  that, 
inasmuch  as  the  uncontroverted  testimony  showed  that  the  in- 
jury complained  of  was  inflicted  by  servants  of  the  city,  employed 
by  that  department  of  the  city  *^^  government  whose  duty  it  was 
to  look  after  and  preserve  the  public  health,  and  inasmuch  as  it 
appeared  that  this  injury  was  inflicted  by  the  defendant's  servants 
while  engaged  in  the  performance  of  work  essential  to  the  dis- 
charge of  that  particular  duty,  the  city  was  not  liable,  and  they 
should  return  a  verdict  for  the  defendant.  Exception  is  taken 
to  this  instruction,  and  we  are  now  to  consider  whether  the  court 
erred. 

Distinctions  do  not  appear  to  have  been  at  all  times  accurately 
drawn  between  the  classes  of  cases  in  which  a  municipal  corpora- 
tion would  be  liable,  and  those  in  which  it  would  not  be  liable  for 
tihe  misieiasanoe  or  nonfeasance  of  a  public  servant  employed, 
tinder  municipal  aiutbority,  in  the  discharge  of  duties  relating  to 
corporate  affairs.  One  general  proposition,  howerver,  seems  to  have 
received  general  recognition  at  the  hands  of  courts  of  last  resort 
wherever  that  class  of  cases  has  been  considered;  and  that  class 
of  cases  is,  that  where  an  injury  sustained  is  inflicted  because  of 
the  misfeasance  of  an  agent  of  a  corporation  while  engaiged  in  a 
duty  pertinent  to  the  exercise  of  what  are  termed  "governmental 
functions"  of  a  corporation,  the  city  is  not  liable.  Where  inju- 
ries under  similar  circumstances  are  inflicted  by  the  ag^ent  of  a 
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corporation  acting  for  it  in  the  discharge  of  a  duty  on  behalf  of 
a  municipal  corporation,  where  it  is  engaged  in  the  exercise  of 
some  private  franchise,  or  some  franchise  conferred  upon  it  by 
law  which  it  may  exercise  for  the  private  profit  or  convenience 
of  the  corporation,  or  for  the  convenience  of  its  citizens  alone, 
in  which  the  general  public  has  no  interest,  for  such  injuries  a 
right  of  recovery  lies  against  the  city.  Some  difficulty  has  arisen 
in  the  application  of  these  general  principles  to  the  facts  of  par- 
ticular cases  which  from  time  to  time  have  arisen.  Some  diffi- 
culty has  arisen  in  the  proper  classification  of  cases,  in  order  to 
assign  each  to  its  appropriate  position  with  reference  to  the  liabil- 
ity *^*  or  nonliability  of  a  corporation,  and  the  courts  have  not 
been  altogether  happy,  nor  entirely  consistent  at  all  times,  in 
this  regard.  As  an  illustration  of  this,  it  is  held  that  cities 
are  liable  for  damages  resulting  from  the  nonrepair  or  from  the 
dangerous  condition  of  public  streets,  and  this  in  the  absence  of 
strict  statutory  liability  imposed  by  law.  It  has  been  held  that 
they  are  not  liable  for  damages  occasioned  by  their  fire  depart- 
ments for  injuries  to  person  or  property  in  going  to  or  from  fires. 
The  former  case  is  one  that  might  properly  have  been  originally 
classified  among  the  cases  of  nonliability.  The  duty  of  keeping 
its  streets  in  repair  is  a  public  duty  in  which  the  general  public  is 
interested.  The  state  commits  to  it  the  discharge  of  those  gov- 
ernmental duties,  incident  to  the  sovereign  power,  by  which  it  is 
required  to  maintain,  for  the  use  of  the  general  public  and  for 
the  public  convenience,  a  system  of  roads  throughout  the  state; 
and  the  assignment  of  this  particular  duty  to  municipal  coq)o- 
rations  within  their  limits  may  fairly  be  said  to  be  a  delegation  of 
what  appears  to  us  to  be  one  of  the  functions  of  government. 
The  latter  case,  referring  to  the  fire  department,  is  a  case  of  non- 
liability, and,  if  not  the  exercise  of  a  private  power  for  the  bene- 
fit of  the  corporation  itself  and  the  inhabitants  thereof,  in  which 
the  general  public  in  no  way  participates,  it  reaches  the  verge 
upon  that  line.  We  cite  these  as  simple  illustrations  of  our  state- 
ment that  the  courts  have  not  at  all  times  been  consistent,  but 
with  no  purpose  either  to  disturb  the  precedents  established  by 
repeated  rulings  of  respectable  courts  of  last  resort  in  nearly  all 
the  states,  or  to  intimate  that  there  is  such  a  doubt  as  to  their 
aoundneas  as  would,  in  any  sense,  justify  the  adoption  of  other 
rules. 

With  respect  to  matters  concerning  the  public  health,  however, 
there  is  no  serious  conflict  of  reason,  opinion,  or  authority  upon 
the  correctness  of  the  propopitinn  '*■  that  the  preservation  of 
the  public  health  ii  one  of  the  duties  that  devolves  upon  the 
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state  as  a  soveredgn  power.  It  is  such  a  duty  aa,  upon  proper 
occasion,  justifies  the  exercise  of  the  right  of  eminent  domain 
and  the  demolition  of  structures  which  endanger  or  imperil  the 
public  health.  In  the  discharge  of  such  duties  as  pertain  to  the 
health  department  of  the  state,  the  state  is  acting  strictly  in  the 
discharge  of  one  of  the  functions  of  government.  If  the  state 
delegate  to  a  municipal  corporation,  either  by  general  law  or  by 
particular  statute,  this  power,  and  impose  upon  it  within  its 
limits  the  duty  of  taking  such  steps  and  such  measures  as  may  be 
necessary  to  the  preservation  of  the  public  health,  the  municipal 
corporation  likewise,  in  the  discharge  of  such  duty,  is  in  the 
exorcise  of  a  purely  governmental  function,  affecting  the  wel- 
fare, not  only  of  the  citizens  resident  within  its  corporation,  but 
of  the  citizens  of  the  commonwealth  generally,  all  of  whom  have 
an  interest  in  the  prevention  of  infectious  or  contagious  diseases 
at  any  point  within  the  state,  aind,  in  the  exercise  of  such  powers, 
is  entitled  to  the  same  immunity  against  suit  as  the  state  itself 
enjoys.  Such  a  duty  would  stand  upon  the  same  footing  as  its 
duty  to  preserve  the  public  peace,  and  its  liability  or  nonliability 
would  depend  upon  the  same  principle  which  relieves  the  city 
from  hahility  for  the  misfeaeance  of  a  police  officer  in  the  dis- 
charge of  his  duty.  It  will  be  observed,  however,  that  in  order 
to  exempt  a  city  from  liability,  it  is  not  sufficient  to  show  that 
the  particular  work,  from  the  negligent  performance  of  which 
by  the  servants  of  the  city  a  citizen  was  injured,  was  being  per- 
formed under  the  direction  of  the  health  authorities;  but  it  must 
be  shown  that  the  particular  work  so  being  done  was  connected 
with,  or  had  reference  to,  the  preservation  of  the  public  health. 
If  the  health  department  were  engaged  in  clearing  away  or  re- 
moving obstructions  from  the  street  which  in  no  *^*  way  endan- 
gered the  public  health,  the  responsibility  of  the  city  then  would 
rest  upon  the  rule  of  liability  for  work  connected  with  repairing 
and  keeping  in  order  the  public  highways.  It  can  make  no  dif- 
ference in  principle  as  to  the  character  of  the  agents  employed 
in  the  discharge  of  this  duty  with  respect  to  the  public  health. 
The  principle  of  nonliability  rests  upon  the  broad  ground  that, 
in  the  discharge  of  its  purely  governmental  functions,  a  corporate 
body,  to  which  has  been  delegated  a  portion  of  the  sovereign 
power,  is  not  liable  for  torts  committed  in  the  discharge  of  such 
duties  and  in  the  execution  of  such  powers.  It  can  be  no  more 
liable  because  of  the  failure  to  select  competent  drivers  of  gar- 
bage carts  than  a  city  could  be  held  liable  for  failing  to  elect 
a  wise,  conservative,  and  discreet  mayor. 

Let  us  inquire,  then,  whether  the  particular  service  being  per- 
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formed  by  this  particular  servant  of  the  corporation  had  special 
reference  to  the  preservation  of  the  public  health.  The  accum- 
ulation of  garbage,  of  substances  offensive  to  the  sense  of  smell, 
of  fiubstancea  which,  if  permitted  to  remain,  would  poison  the  at- 
mosphere and  breed  diseases  infectious  and  contagious  among 
the  inhabitattts  of  the  city,  may  well  be  said  to  endanger  the 
public  health.  The  preservation  of  the  public  health  involves 
the  removal  of  those  causes  which  are  calculated  to  produce  dis- 
ease. According  to  the  undisputed  testimony  of  this  case,  the 
driver  of  this  garbage  cant  and  the  alleged  refractory  mule  were 
engaged  actually  in  the  removal  from  the  streets  of  substances 
similar  to  those  described  above.  However  incongruous  it  may 
appear  to  be  to  say  that  this  diminutive  darkey  and  this  refrac- 
tory mule  were  engaged  in  the  performance  of  some  of  the 
functions  of  government,  it  is  nevertheless  true,  and  illustrates 
how  even  the  humblest  of  its  citizens,  under  the  operation  of  its 
laws,  may  become  in  Georgia  an  important  public  functionary. 
Judgment  aflSrmed. 


MUNICIPAL  CORPORATIONS— LIABfLITY  FOR  TORTS.— A 
city  while  acting,  not  in  the  management  of  its  private  affairs,  but  in 
the  interest  of  the  public,  as  the  guardian  of  the  nealth  and  welfare  of 
the  public,  is  not  liable  for  the  neglieent  acts  of  its  officers  or  agents 
in  the  execution  of  its  ordinances:  Note  to  Orlando  v.  Pragg,  84  Am. 
St.  Rep.  25.  To  protect  and  preserve  the  public  health  is  one  of  the 
duties  of  every  sovereignty:  See  monographic  notes  to  State  v.  Good- 
will, 26  Am.  St.  Rep.  883,  on  the  Fourteenth  Amendment,  and  People 
V.  Wemple,  27  Am.  St.  Bep.  666,  on  interstate  oommeroo. 


Westben  Union  Telegraph  Company  v,  Howbll. 

(96  Gboboia,  1»4.] 

CONSTITUTIONAL  LAW— TELEGRAPH  COMPANIES— IN- 
TERSTATE COMMERCE— PENALTY.— That  provision  of  the  federal 
constitution  which  confers  upon  Congress  the  power  to  regulate  com- 
merce among  the  several  states,  does  not  pronibit  a  state  legislature 
from  enacting  a  law  subjecting  telegraph  companies  to  penalties  for  acts 
of  negligence  ocxjurrlng  entirely  within  the  limits  of  that  state,  although 
■uch  actfl  may  be  committed  in  dealing  with  messages  to  be  transmitted  to 
points  in  other  states. 

TELEGRAPH  COMPANIES— NONDELIVERY  OF  MESSAGE 
—BURDEN  OF  PROOF. — If  a  telegraph  company  receives  a  prepaid 
ine<>sage  for  transmis<!ion  to  a  point  in  another  state,  which  is  not  de- 
Hvertnl,  it  is  liable  for  the  statutory  penalty  for  negligence  in  not  trans- 
mitting the  message,  unlen«  it  shows  that  the  message  was,  in  fact, 
transmitte*!  from  the  receiving  office  with  due  diligence,  and  that  ita 
nondelivery  to  the  sendee  was  due  to  some  default,  or  other  cause,  aris- 
ing beyond  the  limits  of  the  state  in  which  it  was  received  for  transmia* 
■ion* 
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Action  to  recover  the  statutory  penalty  and  special  damagea 
for  the  defendant's  failure  to  promptly  deliver  a  telegraphic 
message.  The  plaintiff  had  been  arrested  in  the  state  of  Georgia. 
He  addressed  a  message  containing  this  information  to  his 
brother  in  Montgomery,  Alabama,  his  object  being  to  have  the 
latter  meet  him  at  Decatur,  Georgia,  and  sign  an  appearance 
bond  for  him.  He  prepaid  the  charges,  but  the  company  ne- 
glected to  deliver  the  message.  There  was  a  verdict  for  the 
plaintiff,  and  the  defendant  appealed. 

Bigby,  Eeed  &  Berry,  and  Dorsey,  Brewster  &  Howell,  for  the 
appellant. 

John  S.  Candler,  for  the  appellee. 

*»«  LUMPKIN,  J.  The  facts  appear  in  the  reporber'a  staibe- 
m6nit. 

197  i^  rj\^^  og^g  ^^  Ij^j.^  gQ  f^j.  gg  relates  to  the  proposition  an- 

Diounced  in  the  first  headnote,  is  not  diatinguishalble  in  principle 
from  those  of  Western  Union  Tel.  Co.  v.  James,  90  Ga.  254,  and 
Western  Union  Tel.  Co.  v.  Michelson,  94  Ga.  436.  We  have, 
therefore,  felt  constrained  to  follow  those  cases.  As  no  opinion 
•was  written  in  either  of  them,  the  writer,  but  for  a  reason  which 
will  be  presently  stated,  would  feel  it  incumbent  upon  himself 
to  endeavor  to  set  forth  with  some  care  the  views  upon  which 
these  decisions  rest.  It  is  obvious  that  to  do  so  would  require 
the  oonsumiption  of  much  time  and  the  expenditure  of  a  consid- 
erable amount  of  labor,  as  the  subject  is  one  which  has  but 
lately  arisen,  and  is  not  free  from  doubt  and  difBculty.  Inas- 
much, however,  as  the  general  assembly  of  this  state,  four  days 
before  the  present  case  was  decided  by  this  court,  repealed  the 
aot  imposing  penalties  upon  telegraph  companies  (Acts  1894, 
p.  79,  repealing  both  the  statute  of  October  22,  1887,  and  the 
amendment  thereto  of  December  20,  1892),  and,  in  consequence, 
the  question  is  no  longer  of  practical  importance  in  this  state,  it 
is  not  now  deemed  necessary  .to  enter  into  an  elaborate  discus- 
sion of  it.  The  time  at  our  command  can  certainly  be  more 
profitably  expended  in  preparing  opinions,  so  far  as  we  are  able, 
devoted  to  the  discussion  of  questions  which  are  live  issues,  and 
are  likely  to  arise  in  future  litigation.  We  shall,  therefore,  con- 
tent ourselves  with  citing  the  case  of  Connell  v.  Western  Union 
Tel.  Co.,  108  Mo.  459,  which  supports  the  view  entertained  by 
this  court,  although  the  subject  is  not  dealt  with  at  any  great 
length,  nor  accorded  the  thorough  and  satisfactory  discussion 
which  ita  importance  would  seem  to  demand.    It  may,  never- 
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theless,  be  very  profitably  examined,  for,  so  far  as  we  have  been 
able  to  discover,  it  is  the  only  decision  outside  of  this  state  which 
has,  as  yet,  directly  dealt  with  ***®  the  question.  Reference  may 
also  be  made  to  the  American  and  English  Encyclopaedia  of 
Law,  volume  25,  page  7G8,  where  in  a  note  Connell  v.  Western 
Union  Tel.  Co.,  108  Mo.  459,  is  cited;  and  also  to  page  770  of 
the  same  volume,  where,  at  the  conclusion  of  note  3  (which  begins 
on  the  preceding  page  with  the  title,  "Regulation  of  Interstate 
Messages"),  comments  and  expressions  in  full  harmony  with  the 
view  of  the  question  taken  by  this  court  will  be  found,  to- 
gether with  references  to  cases  more  or  less  in  point. 

2.  Counsel  for  the  telegraph  company,  while  not  conceding 
its  liability  in  any  event,  contended  that  as  the  plaintiff  had 
failed  to  show  that  the  omission  of  duty  on  the  part  of  the  com- 
pany occurred  within  the  limits  of  this  state,  he  could  not  recover 
even  under  the  rulings  announced  in  Western  Union  Tel.  Co,  t. 
James,  90  Ga.  254,  and  Western  Union  Tel.  Co.  v.  Michelson, 
94  Ga.  43G.  We  quite  agree  with  counsel  that  our  penalty  stat- 
ute could  have  no  extraterritorial  operation,  but  are  compelled 
to  express  our  dissent  to  the  assertion  that  the  plaintiff  totally 
failed  to  make  out  a  prima  facie  case  of  negligence  on  the  part 
of  the  company  occurring  witliin  the  borders  of  the  stftte.  The 
matter  simply  resolves  itself  into  a  question  of  burden  of  proof, 
and  appears  to  us  to  be  free  from  serious  diflEiculty. 

The  rule  as  to  (telegraph  companies  seems  to  be  the  same  as 
that  applicable  to  railroad  carriers.  Proof  of  the  delivery  to  a 
telegraph  company  of  a  message,  non  (or  incorrect)  transmission 
of  it,  and  consequent  damage,  is  all  that  is  required  to  make  oat 
a  prima  facie  case  of  negligence:  Thompson  on  Election,  sees. 
266,  275;  25  Am.  &  Eng.  Ency.  of  Law,  831;  Wharton  on  Negli- 
gence, sec.  766;  3  Sutherland  on  Damages,  295,  2d  ed.,  2140; 
Gray  on  Communication  by  Telegraph,  sees.  26,  53,  54,  77, 
Breach  of  the  contract  is  presumed  to  comprehend  n^ligence. 
This,  as  stated  by  Boyn^ton,  C.  J.,  in  Telegraph  Co.  v.  Griswold, 
37  Ohio  St.  313,  41  Am.  Rep.  500,  for  the  reason  that:  *1f  the 
error  or  mistake  is  attributable  to  atmospheric  causes  or  dis- 
turbances, or  to  any  cause  for  which  the  company  is  not  **•  at 
fault,  it  is  entirely  within  its  power  to  show  it.  To  require  the 
sender  of  the  meflsage  to  establish  the  particular  act  of  negli- 
gence, or  ferret  out  the  particular  locality  where  the  negligent 
act  occurred,  after  showing  the  mistake  itself,  would  be  to  re- 
quire, in  many  oa<w»s.  an  impo««Ribility,  not  infrequently  enabling 
the  company  to  evade  a  just  liability." 
In  Turner  t.  Hawkeye  Tel.  O).,  41  Iowa,  468,  80  Am.  Bep. 
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€05,  the  court  dealt  vriih.  tlie  question  of  presumption,  in  a  case 
where  a  message  delivered  hy  one  telegraph  company  to  another, 
which  was  sued  for  error  in  transmission,  was  not  shown  by  the 
plaintiff  to  have  been  different  from  the  one  delivered  to  him. 
Beck,  J.,  says:  "Defendant's  line  of  telegraph  did  not  extend  to 
Chicago,  but  at  Grinnell  it  connected  with  ano'ther  line  reaching 
to  that  city,  from  which  the  market  reports  were  obtained,  and 
sent  by  defendant  to  different  points  on  its  line.  It  is  insisted 
by  defendant  that  plaintiff  failed  to  show  that  a  correct  report 
was  furnished,  to  be  sent  from  Grinnell  upon  defendant's  line. 
The  evidence  shows  that  the  market  reports  were  received  at  Grin- 
nell on  the  day  the  incorrect  one  was  delivered  to  plaintiff. 
Upon  this  evidence,  we  must  presume  that  the  reports  received 
there  and  delivered  to  defendant  were  correct.  The  rules  of  evi- 
dence, in  the  absence  of  proof  showing  the  report  delivered  to 
defendant  at  Grinnell  to  be  either  correct  or  incorrect,  require 
us  to  presume  it  to  have  been  correct.  They  are  based  upon 
the  fact  that  men  ordinarily,  in  the  course  of  business,  act  cor- 
rectly and  speak  truly.  Errors  and  intentional  misstatemeints  are 
exceptions,  and  not  the  rule,  in  the  affairs  of  business.  Their 
application  in  this  case  is  demanded  by  the  f  aot  that  the  evidence 
to  establish  error  in  the  report  furnished  defendant  was  within 
its  control  and  exclusive  knowledge.  Plaintiff  was  utterly  un- 
able to  prove  the  correctness  of  the  report  furnished  at  Grinnell, 
while,  if  it  had  been  *®^  incorrect,  defendant  could  have  readily 
estaJblished  the  faat." 

Again,  in  Olympe  de  La  Grange  y.  Southwestern  Tel.  Co.,  25 
La.  Ann.  383,  it  was  contended  that  the  defendant  was  not  the 
first  carrier  or  contractor,  and  that  it  was  not  proved  that  the 
error  in  the  transmissioii  occurred  on  defendant's  line,  on  whose 
printed  blank  there  was  an  express  provision  for  nonliability  for 
the  default  of  other  companies.  But  it  was  held,  "that  whether 
first  carrier  or  not,  it  was  peculiarly  within  their  power,  and  waa 
their  duty,  to  make  the  proof  here  suggested,  if  necessary." 

Surely,  the  two  cases  last  cited  go  farther  than  is  requisite  to 
support  OUT  ruling  in  the  present  case;  for  where  a  third  party  is 
also  concerned,  the  further  question  is  presented  whether  it  was 
not  in  the  power  of  the  plaintiff  to  show  that  such  third  party, 
in  dealing  with  the  message,  was  free  from  negligence. 

In  the  case  at  bar,  the  plaintiff  showed  a  breach  of  contract — 
and  prima  facie  negligence — which  must  have  occurred  on  the 
defendant's  line,  either  in  this  state  or  in  Alabama.  Undoubt- 
edly, it  was  in  the  exclusive  power  of  the  telegraph  company  to 
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hhow  the  exact  point  where  the  failure  of  diligence  occurred, 
and  through  the  negligence  of  what  particular  servant  it  was 
occasioned.  It  will  not  do  to  say  that  the  servants  of  the  com- 
pany are  equally  at  the  disposal  of  the  plaintiff  to  prove  the  facta 
connected  with  the  transaction.  The  truth  of  this  assertion  may 
be  demonstrated  by  the  peculiar  facts  here  presented.  The  plain- 
tiff, it  is  true,  did  know  the  company's  agent  at  Lithonia,  and, 
perhaps,  could  have  secured  him  as  a  witness  at  the  trial.  But, 
suppose  this  had  been  done,  and  he  had  testified  that  he  had 
promptly  forwarded  the  message  to  the  relay  office  ait  Atlanta, 
but  had  no  further  kno^vledge  as  to  the  transaction,  how  could 
the  plaintiff  pursue  his  *®*  investigation  and  proof?  "Would  he 
have  to  sue  out  interrogatories — ^for  he  could  not  compel  personal 
presence  in  another  county — directed  to  each  and  every  one  of 
the  numerous  employes  of  the  company  stationed  in  the  Atlanta 
oflBce?  Certainly,  the  company  could  not  reasonably  be  ex- 
pected to  aid  him  by  furnishing  a  list  of  all  its  servants,  nor  to 
keep  him  posted  when  any  of  them  resigned  or  were  transferred 
elsewhere.  It  might  be,  and  doubtless  is,  often  convenient  to 
the  company  to  change  the  location  of  its  employes,  and  it  could 
do  80  in  the  utmost  good  faith;  but  whatever  the  motive,  the  in- 
convenience to  the  plaintiff  in  reaching  them  as  witnesses  would 
be  the  same.  Again,  it  cannot  be  known  that  the  telegraph  com- 
pany keep  such  records  in  writing  of  its  business  as  would  enable 
the  plaintiff  to  show  the  required  facts  by  compelling  the  defend- 
ant to  produce  its  records  in  court.  Besides,  how  would  it  be 
known  that  such  records,  if  kept  at  all,  were  correct?  If  the 
company  itself  did  not  see  to  it  that  evidence  of  negligence  waa 
not  recorded  against  it,  would  it  not  be  a  temptation  to  its  em- 
ployes to  omit  making  any  record  of  their  own  shortcomings 
which  might  result  in  their  discharge?  And,  at  last,  this  would 
merely  be  a  different  way  of  compelling  the  company  to  supply 
evidence  entirely  within  its  own  keeping.  It  follows  from  the 
foregoing,  that  the  default  shoiild  be  treated  as  liaving  occujTed 
in  Georgia,  the  burden  being  on  the  defendant  to  show  the  con- 
trary, and  it  having  failed  to  do  so. 

Finally,  the  plaintiff  showed  more  than  a  mere  failure  to  de- 
liver. His  brother,  the  addressee,  who  lived  in  Montgomery,  tes- 
tified: "I  went  directly  to  the  telegraph  office,  as  soon  as  I  re- 
ceived my  brother's  letter,  and  there  had  been  no  message  for 
me  at  all.  The  telegram  was  sent  on  Thursday.  I  received  my 
brother'a  letter  on  Sunday  morning  at  9:30."  Therefore,  it  was 
•hown  that  three  days  after  the  message  was  handed  to  the  agent 
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at  ****  Lithonia,  the  office  in  Montgomery  had  still  failed  to  re- 
ceive it  over  the  wire  from  Atlanta.  This  being  so,  it  makes  no 
difference  whether  the  message  was  afterward  sent  or  not.  Three 
days  delay  in  Georgia  (unex!plained)  would  render  the  company 
liable  to  the  penalty,  for  this  would  be  undoubtedly  and  per  se  an 
unreasonable  and  inexcusable  delay;  and  even  if  the  office  in 
Montgomery  had  afterward  received  the  message,  and  had  made 
no  attempt  to  deliver  it  to  the  addressee,  these  facts  would  be  of 
no  consequence  whatever  with  reference  to  the  question  of  the 
company's  liability  for  the  penalty. 
Judgment  affirmed. 


TELEGRAPH  COMPANIES— NONDELIVERY  OF  MESSAGE.— 
The  fact  that  a  telephone  company  has  extended  its  lines  through  dif- 
ferent states,  and  is  engaged  in  interstate  commerce,  has  been  held  not 
to  relieve  it  from  the  operation  of  state  statutes,  upon  business  con- 
ducted wholly  within  the  state:  Central  Union  Tel.  Co.  v.  Falley,  118 
Ind.  194;  10  Am.  St.  Rep.  114.  On  the  other  hand,  it  has  been  held 
that  a  state  cannot  regulate  the  transmission  or  delivery  of  interstate 
telegrams,  even  within  its  own  borders.  But,  however  it  may  be  as 
to  the  regulation  by  a  state  of  the  transmission  and  delivery  of  such 
telegrams  within  its  own  boundaries,  it  seems  certain  that  no  power 
exists  in  a  state  to  regulate  the  mode  and  order  of  transmission  and 
delivery  of  interstate  telegrams,  starting  from  points  within  its  own 
territory,  after  such  telegrams  have  passed  the  state  line,  and  are 
within  the  boundaries  of  other  states:  See  monographic  note  to  People 
V.  Wemple,  27  Am.  St.  Rep.  559,  on  the  constitutionality  of  state  regu- 
lations of  interstate  commerce.  The  penalty  prescribed  by  statute  for 
a  failure  to  transmit  and  deliver  telegraph  messages  promptly  applies 
in  every  case  where  the  company  is  under  an  obligation  to  do  these 
things:  Western  Union  Tel.  Co.  v.  Jones,  69  Miss.  658;  30  Am.  St. 
Rep.  579.  A  statute  making  any  telegraph  company  liable  for  the  non- 
delivery of  dispatches  intrusted  to  its  care  applies  to  all  telegraph  com- 
panies doing  busineBS  in  the  state,  even  when  contracting  to  correctly 
send  a  message  to  another  state:  Western  Union  Tel.  Co.  v.  Kemp,  44 
Neb.  194;  48  Am.  St.  Rep.  723.  A  claim  against  a  telegraph  company 
for  damages,  and  a  claim  against  it  for  a  statutory  penalty,  are  separate 
and  distinct;  but  it  is  also  liable  to  the  statutory  penalty  for  default  in 
the  transmission  or  delivery  of  messages:  Mathis  v.  Western  Union 
Tel.  Co.,  94  Ga.  338;  47  Am.  St.  Rep.  167.  A  statute  imposing  a  pen- 
alty on  a  telegraph  company  for  failure  to  transmit  a  message  is  not 
unconstitutional,  even  as  to  a  message  addressed  to  another  state,  and 
the  sender  may  recover  the  penalty:  Western  Union  Tel.  Co.  v.  Pen- 
dleton, 95  Ind.  12;  48  Am.  Rep.  692.  The  company  is  bound  to  trans- 
mit a  message  which  has  been  paid  for  by  the  sender:  Western  Union 
Tel.  Co.  V.  Jones,  69  Miss.  658;  30  Am.  St.  Rep.  579.  A  prima  facie 
case  is  made  out  against  a  telegraph  company  when  it  is  shown  that 
the  message  which  the  company  undertook  to  send  was  not  delivered, 
and  that  damage  has  resulted,  and  the  burden  of  proof  is  then  thrown 
upon  the  company  to  show  the  exercise  of  ordinary  care,  and  that  its 
failure  to  transmit  and  deliver  the  message  was  not  caused  by  its  fault 
or  negligence,  or  that  of  its  employes:  Fowler  v.  Western  Union  Tel. 
Co.,  80  Me.  381 ;  6  Am.  St.  Rep.  211.  The  burden  is  upon  the  company 
to  explain  delay  in  not  delivering  a  message  until  three  days  after  its 
agent  receives  the  same ;  and,  where  no  excuse  is  offered  for  the  delay, 
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the  court  ia  justified  in  finding  that  the  company  was  negligent:  Hark- 
oe«  T.  Westera  Union  Tel.  Co.,  73  Iowa,  190;  6  Am.  8t.  Bep.  672. 


Bailie  v.  Augusta  Savings  Bank. 

[95  Qkorqia,  277.] 

BANKS— DEPOSIT  OF  CHECK— LIABILITY.— If  a  bank,  in 
the  ordinary  course  of  business,  receixes  from  a  depositor  a  cheok 
upon  another  batik,  and  credits  it  on  his  de[)Opit-book,  not  as  cash, 
but  as  a  check,  the  bank  ia  not  liable  for  the  value  of  the  check  as  a  pur- 
chaser thereof,  especially  where  it  appears  that  the  bank  merely  under- 
took the  collection  of  the  check  for  the  benefit  of  the  depositor,  and  that 
it  was  not  the  intention  of  the  parties  that  the  title  to  tlie  check  should 
pass  to  the  bank  as  absolute  owner. 

AGENCY— LIABILITY  FOR  SUBAGENT.  — If  an  agent  em- 
ploys a  subagent  to  perform  a  part  of  the  work  or  service  he  has  con- 
tracted to  do,  he  is  liable  to  his  principal  for  any  negligence  or  omi^ision 
of  duty  on  the  part  of  such  subagent  in  the  course  of  his  employment. 

BANKS— COLLECTIONS  BY  SUBAGENT.— In  the  absence  o* 
any  agreement  to  the  contrary,  a  bank  which  receives  a  check  from  a 
customer  ia  liable  to  him  for  any  negligence  whereby  the  collection  of 
the  check  is  deleated,  whether  such  negligence  is  that  of  its  own  otiicers, 
or  of  a  subagent  or  correspondent  to  whom  he  sends  the  check  for  col- 
lection. It  makes  no  difference  that  the  bank  does  not  charge  anything 
lor  the  collection,  and  it  is  immaterial  whether  such  subagent  or  corre- 
•poadent  is  the  bank  upon  whica  the  check  is  drawn,  or  anotlier. 

Suit  by  Sarah  R.  Bailie  against  the  defendant  to  recover  one 
thousand  dollars,  with  interest,  claimed  to  be  due  on  account  ol 
the  nonpayment,  by  the  bank,  of  the  principal  sum  on  demand. 
On  November  21,  1891,  a  check  for  one  thousand  dollare  upon 
the  First  National  Bank  of  Wilmington,  North  Carolina,  payable 
to  the  order  of  a  person  named,  was,  by  his  indorsement,  made 
payable  to  the  order  of  George  A.  Bailie,  described  as  "trustee." 
The  latter  resided  in  Georgia,  and,  after  indorsing  the  chock  in 
blank,  delivered  it  to  his  cestui  que  trust,  the  plaintiff,  who  de- 
posited it  at  the  place  of  her  residence,  in  the  defendant  bank, 
of  which  she  was  a  regular  customer,  and  with  which  she  kerpt  tn 
account.  The  check  was  signed,  "Carolina  Interstate  B.  &  L. 
Per  C.  E.  Borden,  Treasurer,"  and  the  plaintiff's  account  was 
cnrcdited  with  the  check  as  euoh,  and  not  as  cash.  The  defend- 
ant indorsed  the  check  as  follows:  "Pay  to  the  order  First  Nat- 
ional Bank,  for  account  Augusta  Savings  Bank,  Augusta,  Ga. 
W.  B.  Young,  Cashier,"  and  on  the  same  day  forwarded  it  to 
the  Wilmington  bank  with  a  letter  stating  that  the  check  waa 
inclosed  "for  collection  and  return,"  and  directing  the  latter 
bank  to  proteat  all  unpaid  paper  at  once,  onlen  otherwiae  in- 
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structed.     On  NovembeT  23,  1891,  the  "Wilmington  bank  received 
the  check  and  acknowledged  its  receipt.     That  bank  charged  the 
check  to  Borden's  account,  who  had  to  his  credit  on  that  day 
one  thousand  five  hundred  and  ninety-six  dollars  and  seventy-one 
cents,  leaving  a  balance  to  his  credit  of  five  hundred  and  ninety- 
six  dollars  and  seventy-one  cents.     The  Carolina  Interstate  Build- 
ing and  Loan  Association  had  no  account  in  its  corporate  name 
on  the  books,  though  Borden  was  its  treasurer,  and  the  money  of 
the  corporation  was  credited  to  his  account  as  such.     The  Wil- 
mington bank,  on  November  25,  1891,  suspended  payment.    It 
had  received  deposits  and  paid  checks  on  the  24th  up  to  2  o'clock 
P.  M.,  the  regular  hour  of  closing.     The  name  of  the  defendant 
bank     did    not    appear    upon    the    books   of    the    Wilming- 
ton bank  in  any  way,  except  upon  the  collection  book.     The 
receiver  of  the^ Wilmington  bank  found  therein  a  letter  addressed 
to  the  defendant  inclosing  a  check  on  New  York  for  the  amount 
of  the  collection,  one  thousand  dollars,  less  ten  cents.     The  de- 
fendant requested  the  receiver  to  return  the  check  which  had 
been  forwarded  for  collection,  but  he  refused  to  surrender  it, 
claiming  -that  it  wtas  a  vouc'her.  The  receiver  afterward  returned 
the  check  to  the  drawer  of  it,  and  admitted  the  latter's  claim  for 
the  balance  to  his  credit.     Previous  to  the  failure,  neither  the 
plaintiff  nor  her  husband  had  heard  a  word  affecting  the  solvency 
of  the  bank;  and,  neither  did  the  defendant,  at  the  time  of  the 
deposit  and  transmission  of  the  check,  have  any  notice  or  knowl- 
edge of  its  insolvent  condition.     After  the  suspension,  the  teller 
of  the  Augusta  Savings  Bank  told  Bailie  that  the  bank  had  failed, 
and  that  the  check  had  been  drawn  on.     The  defendant  charged 
the  amount  of  the  credit  on  the  plaintiff's  deposit-book,  that  be- 
ing the  amount  of  the  deposit;  and  the  plaintiff  notified  the  Car- 
olina Interstate  Building  and  Loan  Association  of  the  fact,  but 
the  association  refused  to  recognize  any  liability  on  its  part.     The 
jury  found  for  the  defendant,  and  the  iplaintiff  excepted  to  the 
refusal  of  a  new  trial. 

Frank  H.  Miller  and  William  K.  MiUex,  for  the  appellant 

Joseph  E.  Lamar,  for  the  appellee. 

280  SIMMONS,  C.  J.  1.  In  the  absence  of  anything  indioat- 
ing  a  different  understanding,  a  bank  which,  in  the  ordinary 
oouiae  of  business,  receives  from  a  depositor  a  check  npooi  anoth- 
er baflik  and  credits  it  on  his  deposit-'book,  not  as  oa^,  but  ae  a 
eheck,  will  not  be  held  to  be  an  absolute  purchaser  of  the  ctheck. 
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*Tf  a  bank  does  not  wish  to  assume  the  relation  of  a  debtor  for 
the  paper  to  the  depositor,  this  intention  may  be  manifested  in  a 
Tery  explicit  manner  by  crediting  the  paper  as  paper**:  St.  LouiB 
etc.  By.  Co.  y.  Johnston,  23  Blatchf.  492;  Thompson  v.  Giles.,  2 
Bam.  &  C.  422;  2  Morse  on  Banks  and  Banking,  sec.  583.  Thii 
the  bank  did  in  the  present  instance,  the  entry  on  the  depositor's 
pass-book  being:  "Check  on  First  National  Bank  of  Wil- 
mington, $1,000."  Nor  will  the  mere  fact  that  the  ***  deposit- 
or is  allowed  to  check  against  the  credit  change  the  imiport  of 
the  transaction,  so  as  to  preclude  the  bank  from  charging  back 
the  amount  of  the  credit  if  the  check  is  not  paid:  See,  on  this 
subject,  2  Morse  on  Banks  and  Banking,  sees.  583-587,  and 
authorities  cited. 

2.  The  court  instructed  the  jury,  that  "if  the  Augusta  Savings 
Bank,  in  the  ordinary  course  of  business,  selected  the  First  Na- 
tional Bank  of  Wilmington  to  collect  the  check,  and  the  Bank  of 
Wilmington  negligently  failed  to  ocdleot  the  same,  or  if  it  collect- 
ed the  money  and  failed  to  remit,  the  savings  bank  is  not  liable 
to  the  plaintiff  for  such  negligence  or  failure.**  Error  was  as- 
signed upon  this  instruction  and  others  to  the  same  effect,  and 
it  was  contended  that,  in  the  absence  of  any  agreement  to  the 
contrary,  a  bank  which  receives  a  check  from  a  customer  for  col- 
lection is  liable  to  the  customer  for  any  negligence  whereby  the 
collection  of  the  check  is  defeated,  whether  such  negligence  is 
that  of  its  own  officers,  or  that  of  an  agent  or  correspondent  to 
whom  it  sends  the  check  for  collection.  In  support  of  the  hold- 
ing of  the  court  below,  various  decisions  are  relied  on  which  hold 
that  if  the  check  is  not  payable  in  the  place  where  the  bank  which 
receives  it  for  collection  is  situated,  but  has  to  be  sent  to  a  dis- 
tant place  to  be  collected,  the  bank  receiving  the  check  from  the 
customer  is  not  liable  for  the  default  of  the  agent  to  whom  it 
sends  the  check  for  collection,  if  it  has  exercised  due  care  in 
the  selection  of  such  agent.  These  decisions  are  based  upon 
the  view  that,  in  such  case,  the  customer,  knowing  that  the  check 
cannot  be  collected  by  the  ordinary  officers  or  servants  of  the 
bank,  but  that  this  service  must  be  performed  by  a  subagent  at 
the  place  where  the  check  is  pwiyable,  impliedly  authorizes  the  se- 
lection of  such  subagent,  and  thereby  assumes  the  risk  of  any 
failure  of  duty  on  the  part  of  the  latter;  and  that  the  benefit 
which  may  accrue  to  the  bank,  where  no  specific  ***  compensa- 
tion is  received  for  the  service,  is  not  a  sufficient  consideration 
from  which  to  imply  an  undertaking  on  the  part  of  the  bank  to 
esBume  that  risk  itself:  Dorchester  etc.  Bank  t.  New  England 
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Bank,  1  Cush.  177;  Jackson  v.  Bank,  6  Harr.  &  J.  146;  Stacy 
V.  Dane  County  Bank,  12  Wis.  629;  Aetna  Ins.  Co.  v.  Alton  City 
Bank,  25  111.  243;  79  Am.  Dec.  328;  East  Haddam  Bank  v.  Sco- 
ville,  12  Conn.  303;  Daly  Brothers  etc.  v.  Bank,  56  Mo.  94;  17 
Am.  Eep.  663;  Bank  of  Louisville  v.  First  Nat.  Bank,  8  Baxt.  101; 
35  Am.  Eep.  691;  Guelich  v.  National  etc.  Bank,  56  Iowa,  434; 
41  Am.  Eep.  110;  Third  Nat.  Bank  v.  Vickshurg  Bank,  61  Miss. 
112;  48  Am.  Eep.  78;  First  Nat.  Bank  v.  Sprague,  34  Neb.  318; 
33  Am.  St.  Eeip.  644.  And  see  1  Morse  on  Banks  and  Banking, 
sec.  268,  et  eeq. 

On  the  other  hand,  there  are  numerous  decisions  upholding 
the  rule  of  liability  contended  for  by  the  plaintiff  in  error.  This 
is  the  rule  laid  dawn  by  the  supreme  court  of  the  United  States: 
See  Exchange  Nat.  Bajak  v.  Third  Nat.  Bank,  112  U.  S.  276,  in 
which  the  question  is  elaborately  discussed.  The  decision  in  that 
case  was  unanimous,  and  the  case  of  Bank  of  Washington  v.  Trip- 
lett,  1  Pet.  25,  which  was  relied  on,  in  some  of  the  cases  above 
cited,  as  authority  for  the  contrary  view,  is  there  explained  and 
distinguished.  This  is  also  the  rule  in  England:  See  decision  of 
the  house  of  lords  in  Mackersy  v.  Eamsays,  9  Clarke  &  F.  818;  3 
Eng.  Eul.  Cas.  762;  also.  Van  Wai^;  v.  Wooley,  3  Bam.  &  C. 
439;  5  Dowl.  &  E.  374.  And  the  same  rule  has  been  adopted  in 
the  states  of  New  York,  New  Jersey,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Montama:  AUen  v.  Merchants'  Bank,  22  Wend. 
215;  34  Am.  Dec.  289;  St.  Nicholas  Bank  v.  State  Nat.  Bank,  128 
N.  Y.  26;  Titus  v.  Mechanics'  Nat.  Bank,  35  N.  J.  L.  588;  Tysonv. 
State  Bank,  6  Blackf.  225;  38  Am.  Dec.  139;  Amerioan  Ex.  Co. 
V.  Haire,  21  Ind.  4;  83  Am.  Dec.  334;  Eeeves  y.  State  Bank,  8 
Ohio  St.  465;  Simpson  v.  Waldby,  63  Mich.  439;  Streissguth  v. 
National  etc.  Bank,  43  Minn.  50;  19  Am.  St.  Eep.  213;  Power  v. 
First  Nat.  Bank,  6  Mont.  270.  See,  also,  Kent  v.  Dawson  Bank, 
13  Blatchf.  283  237;  Taber  v.  Perrot,  2  Gall.  565.  The  question 
has  not  been  dealt  with  in  any  prior  decision  of  this  court. 

In  our  opinion  the  sounder  doctrine  is  that  which  holds  the 
bank  liable.  The  collection  of  checks,  drafts,  and  other  commer- 
cial paper  constitutes  an  im^portant  feature  of  the  business  of 
banking  as  generally  conducted,  and  for  the  transaction  of  this 
branch  of  their  business  banks  have  their  regular  correspondents 
in  different  parts  of  the  country.  In  the  seleotion  of  a  corre- 
spondent, the  custoaner  for  whom  the  collection  is  to  be  made  is 
not  consulted.  As  a  rule,  he  does  not  know  the  name  or  the  fi- 
nancial standing  of  the  correspondent,  and  it  is  not  contemplated 
tbait  tb&jr  shall  Jbaye  any  oommunication  with  eiach  othar.  ITiiider 
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these  circumstances,  we  think  a  customer  from  whom  a  bank  re- 
ceives paper  for  collection  has  a  right  to  assume,  in  the  absence 
of  any  agreement  to  the  contrary,  that  the  undertaking  of  the 
bank  comprehends  the  whole  service  to  be  performed,  and  that 
the  agent  employed  by  the  bank  in  this  service  ia  its  own  agent, 
and  not  the  agent  of  the  customer.  So  treating  the  undertaking, 
the  case  falls  within  the  general  rule  of  agency,  that  by  the  em- 
ployment of  underagents  to  perform  a  part  of  the  work  which  he 
has  contracted  to  do,  the  employer  becomes  responsible  to  those 
with  whom  he  contracts  or  deals  in  his  business,  and  will  be  held 
liable  for  the  negligence  or  omission  of  any  duty  of  his  agent  in 
the  course  of  his  employment.  There  seems  to  us  to  be  no  good 
reneon  why  a  different  undjCTstanding  should  be  inferred,  and  a 
different  rule  of  liability  applied,  because  the  bank  cannot  make 
the  collection  itself,  but  must  employ  an  agent  for  that  purpose. 
"The  general  rule  of  law,  that  an  agent  is  liable  for  a  subagent 
employed  by  him,  is  not  confined  to  cases  where  the  principal  has 
reason  to  suppose  that  the  act  may  be  done  by  the  agent  himself 
without  employing  a  subagent":  Lord  Campbell,  in  Mackersy  r. 
Ramsavs.  9  Clarke  &  F.  818. 

***  This  rule  is  applied  to  ordinary  collecting  agencies  receiv- 
ing claims  for  collection  at  distamt  places  (Wharton  on  Agency. 
sec.  544,  and  cases  cited;  Hoover  v.  Wise,  91  TJ.  S.  308;  Brad- 
street  V.  Everson,  72  Pa.  St.  124;  13  Am.  Rep.  665),  and  we  do 
not  see  any  substantial  difference  between  the  case  of  such  an 
agency  and  that  of  a  bank  which  receives  such  claims  for  collec- 
tion. 

It  makes  no  difference  that  the  bank  does  not  charge  anything 
for  the  collection.  The  benefits  which  the  bank  derives  generally 
in  the  making  of  such  collections,  from  the  use  of  the  funds  while 
in  its  custody,  the  advantages  which  may  arise  from  business  as- 
sociations, and  the  profits  on  exchange,  are  held  to  be,  and  w% 
think  may  properly  be,  regarded  as  a  valuable  consideration  for 
the  undertaking,  and  as  sufficient  to  uphold  the  liability  incident 
thereto;  See  Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S. 
288;  Titus  v.  Mechanics'  Nat  Bank,  35  N.  J.  L.  588,  and  other 
oasos  cited  supra.  What  was  said  in  the  case  of  Merchants'  Bank 
T.  Guilmartin,  88  Ga.  804,  as  to  the  insuflkiency  of  casual  or  inci- 
dental benefits  to  constitute  the  bank  a  bailee  for  hire,  has  no 
aifrplication  in  a  case  like  this.  That  was  the  case  of  a  special  de- 
posit of  bonds,  and  the  bank,  of  course,  had  no  right  to  maka 
use  of  the  deposit. 

The  doctrine  that  a  'bank  is  responsible  for  the  ttcti  of  its  sub- 
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agents,  in  cases  of  this  kind,  is  not  only,  it  seems  to  ns,  in  accord 
with  the  principles  governing  the  law  of  agency,  hut  there  are 
considerations  affecting  the  general  welfare  of  the  commercial 
community  which  commend  it  to  us  as  a  wise  rule  of  commercial 
law.  "Any  other  rule,"  as  is  said  hy  Mr.  Daniel  in  his  work  on 
Negotiable  Instruments,  "opens  the  door  to  carelessness  in  the 
conduct  of  banking  business,  which  should  be  conducted  with 
every  safeguard  to  the  customer  who  intrusts  his  business  to  the 
keeping  of  such  agents.  If  they  are  averse  to  dealing  with  dis- 
tant and  unknown  ^^^  parties,  they  should  decline  underjtaking 
the  collection  or  handling  of  the  paper;  and  if  they  assume  it, 
they  should  do  so  for  sufficient  compensation,  and  be  held  re- 
sponsible^': 1  Daniel  on  Negotiable  Instruments,  sec.  342. 

Under  the  agreed  facts  in  this  case,  there  can  be  no  question 
as  to  the  negligence  of  the  Wilmington  bank.  It  received  th& 
cheek  on  Monday,  November  23d,  with  a  letter  stating  that  the 
paper  was  inclosed  "for  collection  and  return,"  and  directing 
that  all  unpaid  papers  be  protested  at  once,  unless  otherwise  in- 
structed. Up  to  the  close  of  banking  hours  on  the  followin>g 
day,  it  received  deposits  and  paid  checks,  and  on  Wednesday,  the 
25th,  suspended  payment,  having  made  no  remittance  for  thia 
check.  It  then  had  to  the  credit  of  the  drawer  an  amount  con- 
siderably in  excess  of  the  amount  of  the  check.  It  was  contend- 
ed that  the  bank  was  not  bound  to  pay  the  check,  because  it 
had  no  account  upon  its  books  in  a  name  corresponding  to  the 
signature  on  the  paper.  There  is  no  merit  in  this  contention. 
Although  the  check  was  drawn  by  C.  E.  Borden  as  treasurer  of 
the  "Carolina  Interstate  B.  &  L.,"  and  there  was  no  account 
upon  the  books  of  the  bank  in  the  name  of  the  "Carolina  Inter- 
state B.  &  L.,**  and  none  in  which  he  was  designated  as  treasurer 
"^  such  a  concern,  the  bank  did  have  an  account  in  the  name  of 
**C.  E.  Borden,  treasurer,"  the  money  of  the  corporation  re- 
ferred to — the  Carolina  Building  and  Loan  Association — ^was 
credited  upon  that  account,  and  the  bank  recognized  the  check  a« 
drawn  thereon  by  charging  it  accordingly. 

There  are  decisions  sustaining  the  contention  of  the  plaintiff 
in  error,  that  the  defendant  was  negligent  in  sending  the  check 
directly  to  the  bank  upon  which  it  was  drawn,  there  being  at  that 
time  in  Wilmington  another  bank  which  was  in  good  standing 
and  credit:  See  Merchants'  Nat.  Bank  v.  Goodman,  109  Pa.  St. 
422;  58  Am.  Rep.  728;  Drovers'  Nat.  Bank  v.  Anglo-American 
etc.  Co.,  28«  117  111.  100;  57  Am.  Eep.  855;  German  Nat.  Bank 
T.  Bums,  12  Col.  539;  13  Am.  St.  Eep.  247;  Anderson  v.  Eodgera, 
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53  Kan.  542;  First  Nat  BanJc  v.  Fourtli  Nat.  Bank,  56  Fed.  Ropi 
967;  Farwell  y.  Curtis,  7  Bias.  160.  And  see  1  Daniel  on  Nego- 
tiable Instruments,  4th  ed.,  sec.  328  a;  1  Morse  on  Banks  and 
Banking,  3d  ed.,  sec.  236.  The  view  we  take  of  the  liability  of 
the  defendant  for  the  negligence  of  the  Wilmington  bank,  how- 
ever, renders  it  unnecessary  to  pass  upon  this  question.  It  is 
not  likely  that  this  question  or  others  presented  by  the  record 
will  arise  again  in  this  case. 
Judgment  reversed. 

BANKS— DEPOSIT  OF  CHECK.— If  checka  on  another  bank  are 
handed  by  a  depositor  to  the  receiving  teller  of  a  bank,  and  are,  by  tho 
teller,  credited  on  the  depositor's  pass-book,  they  are  received  only  for 
collection,  and,  if  not  paid  on  presentation,  may  be  returned  and  the 
credit  in  the  pass-book  canceled.  The  question  as  to  whether  sncb 
checks  become  the  property  of  the  bank  is  really  one  of  agreement  be- 
tween the  parties:  See  monographic  note  to  Ditch  v.  Western  Nat. 
Bank,  47  Am.  St.  Rep.  389, 391,  on  offect  of  check  indorse*!  "for  deposit": 
In  re  State  Bank,  56  Minn.  119;  45  Am.  St.  Rep.  454,  and  note. 

AGENCY— LIABILITY  OF  AGENT  FOR  ACTS  OF  SUBAGENT.— 
If  an  agent,  having  undertaken  to  do  the  business  of  his  principal,  em- 
ploys  a  Bubagent  on  his  own  account  to  assist  him,  the  agent  is  liable 
to  bis  principal  for  the  manner  in  which  the  business  has  been  done, 
whether  by  himself  or  by  the  subagent:  See  monographic  note  toDayis 
V.  King,  66  Conn.  465,  50  Am.  St.  Rep.  104,  on  subagents,  and  their 
relation  to  the  principal  and  to  the  agent  appointing  them. 

BANKS  — NEGLIGENCE  IN  COLLECTIONS  BY  SUBAGENT— 
LIABILITY. — Many  cases  hold,  with  respect  to  collections  by  a  bank 
through  correspondents  and  other  subagents,  that  the  liability  of  the 
bank  extends  merely  to  the  exercise  of  due  care  in  selecting  a  compe- 
tent agent  and  the  transmission  of  the  paper  to  the  latter  with  proper 
instructions;  that  the  agent  thus  selected  is  not  the  agent  of  the  bank 
•electing  him,  but  of  the  owner  of  the  paper;  and  that,  therefore,  the 
bank  cannot  be  held  answerable  for  his  defaults,  in  any  respect,  if  it 
has  used  due  care  in  his  selection :  See  monographic  note  to  Isham  ▼. 
Post,  38  Am.  St.  Rep.  777,  on  care  required  of  bankers  acting  as  agents 
or  bailees;  Waterloo  Milling  Co.  ▼.  Kuenster,  158  111.  259;  49  Am.  St. 
Rep.  156.  But  the  cases  on  this  question  are  divided,  and  the  weight 
of  authority  seems  to  be  against  the  banks,  and  does  not  require  the 
owner  of  the  paper  to  suffer  from  the  negligence  of  agents  selected  hj 
the  bank,  though  in  such  selection  there  was  not  any  want  of  care,  and 
the  person  selected  was  apparently  a  suitable  person  to  transact  th« 
bosineM  intraated  to  him :  Mote  to  labam  t.  Foat,  88  Am.  8t.  Bep.  777. 
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Morris  v,  Murphbt, 

[96  Georgia,  807.] 

AN  ADMINISTRATOR  is,  in  law,  the  personal  representative,  or 
€ubstitute,  of  the  deceased ;  and  it  is  his  duty  to  prosecute  suits  in  favor 
of,  and  to  defend  suits  against,  the  estate  he  represents. 

EXECUTORS  AND  ADMINISTRATORS  —  CREDITORS- 
PRIVITY. — All  creditors  of  an  estate  are  so  far  in  privity  with  the  ad- 
ministrator thereof  that  a  judgment  against  him  in  favor  of  one  of  such 
creditors  is  conclusive,  upon  all  questions  adjudicated  thereby,  as  be- 
tween himself  and  other  creditors. 

EXECUTORS  AND  ADMINISTRATORS— CONCLUSIVENESS 
OF  JUDGMENT  AGAINST.  — Unless  there  is  fraud  or  collusion  be- 
tween an  administrator  and  a  creditor  of  an  estate,  a  judgment  regu- 
larly rendered  in  a  court  of  competent  jurisdiction,  in  favor  of  the 
creditor  and  against  the  administrator,  is  conclusive  as  to  all  matters 
adjudicated  thereby  upon  legatees,  and  all  other  creditors  of  the  estate. 

TRIAI^AFFIDAVIT  OF  ILLEGALITY.— If  an  issue  is  formed, 
in  a  justice's  court,  upon  an  affidavit  of  illegality,  and  the  affiant  fails 
to  appear  to  prosecute  it,  the  proper  practice  is  for  the  court  to  dismiss 
the  affidavit,  and  not  to  adjudicate  upon  its  merits.  Where,  however, 
a  judgment  upon  the  merits  is  rendered,  it  is  not  void,  but  simply  er- 
roneous, and,  if  acquiesced  in  by  the  affiant,  becomes  conclusive  upon 
faim  and  his  privies. 

Petition  for  mi  injunotion. 

Simmons  &  Corrigan,  for  the  appellants. 

M.  H.  Sandwich  and  Hall  &  Hammond,  for  the  appellee. 

807  ATKINSON,  J.  1.  In  1878  a  judgment  was  obtained, 
and  in  1879  an  execution  issued  thereon.  In  1882  another  judg- 
ment by  *^  a  different  plaintiff  was  recovered  against  the  same 
defendant.  In  1893  the  execution  issued  on  the  older  judgment 
was  levied  on  certain  land  as  the  property  of  the  defendant  in 
execution,  and  he,  between  the  date  of  the  rendition  of  the  judg- 
ment and  the  date  of  the  levy,  having  died,  the  'administrator 
upon  his  estate  filed  an  affidavit  of  illegality  to  the  execution,  on 
the  ground  that  the  judgment  which  was  the  basis  of  plaintiff's 
execution  was  dormant,  and  that  the  same  had  not  been  revived 
within  the  time  allowed  by  law.  Two  other  executions,  in  all 
respects  similar  to  the  one  then  proceeding,  were  issued  in  favor 
of  the  same  plaintiff;  but  we  do  not  deem  it  necessary  to  set  out 
in  detail  all  the  entries  thereon,  nor  proceedings  thereunder,  as 
the  same  questions  are  involved  with  reference  to  each,  and  may 
be  fairly  stated  in  our  discussion  of  the  questions  arising  upon  a 
consideration  of  one  of  them.  The  illegality  thus  filed  oame  on 
to  ibe  heard,  and,  the  administrator  neither  appearing  in  person 
nor  by  counsel,  the  court,  upon  tender  of  issue  by  the  plaintiff  in 
execution,  after  hearing  evidence,  rendered  a  judgment  overruling 
An.  St  Rkf..  Vol.  LI.  —  6. 
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the  aflBdavit  of  illegality,  the  effect  of  which  was  an  adjudication 
in  favor  of  the  validity  of  the  judgment  upon  which  said  execu- 
tion was  issued.  Afterward,  the  plaintiff  seeking  to  enforce  this 
judgment,  the  plaintiff  in  the  junior  execution  above  referred  to, 
but  whose  judgment  had  in  the  mean  time  become  dormant, 
though  the  time  allowed  by  law  in  which  it  might  be  revived 
had  not  then  elapsed,  instituted  equitable  proceedings,  and  sought 
thereunder  to  enjoin  the  enforcement  of  the  judgment  and  exe- 
cution then  proceeding  against  said  estate,  upon  the  same  grounds 
that  were  made  and  set  up  in  the  aflBdavit  of  illegality  as  filed  by 
the  administrator.  Upon  the  hearing  of  the  application,  the 
court  granted  an  injunction.  There  were  certain  affidavits  intro- 
duced upon  the  hearing,  and,  as  well,  certain  documentary  evi- 
deoice;  but  as  the  questions  ^*^  which  control  this  case  arise  un- 
der the  facts  hereinbefore  stated,  the  consideration  of  this  addi- 
tional evidence  is  not  necessary  bo  a  correct  determination  of  this 
case. 

1.  The  grant  of  this  injunction,  and  the  exception  to  its  allow- 
ance, present  for  the  adjudication  of  this  court  the  question  as 
to  whether  all  creditoj^  of  an  estate,  either  by  judgment  or  other- 
irise,  are  so  fax  in  privity  with  an  administrator  thereof  as  that  a 
judgment  in  favor  of  one  of  such  creditors  against  the  adminis- 
trator is  conclusive  upon  all  questions  adjudicated  thereby  as  be- 
tween himself  and  other  creditors.  It  is  a  well-recognized  and  uni- 
Tersal  rule  of  law,  that  judgments  unexcepted  to  and  unreversed 
are,  upon  all  matters  which  were  or  ought  to  have  been  adjudi- 
cated thereby,  conclusive  as  between  the  parties  thereto  and  their 
privies  in  estate.  "Privity  is  defined  to  be,"  says  Black  on  Judg- 
ments, volume  2,  section  549,  "a  mutual  or  successive  relation- 
•hip  to  the  same  rights  of  property,  and  the  common-law  writers 
classify  privies  as  privies  in  law,  in  blood,  or  in  estate, 
sometimes  adding,  ae  a  fourth  class,  privies  in  represen- 
tation. But,  for  the  purposes  of  a  discussion  of  the 
doctrine  of  res  ad  judicata,  this  classification  ia  of  no 
practical  importance.  And,  if  a  person  is  boumd  by  a 
judgment  as  a  privy  to  one  of  the  parties,  it  ie  because 
he  has  succeeded  to  some  right,  title,  or  interest  of  that  par^  in 
the  subject  matter  of  the  litigation,  and  not  because  there  is 
privity  of  blood,  law,  or  representation  between  them,  althoug-h 

privity  of  the  latter  sort  may  also  exist The  person  who  is 

to  be  thus  connected  with  the  judgment  must  be  one  who 
claims  an  interest  in  the  subject  affected,  through  or  under  one 
of  the  parties.    Every  person  ii  a  privy  to  a  judgment  whose  «oo- 
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cession  to  the  rights  of  property  thereby  affected,  coming  through 
one  or  other  of  the  parties,  occurred  subsequent  to  the  commence- 
ment of  the  suit."  "All  privies  are  in  effect  (with  reference  to 
■the  operation  of  judgments),  if  not  in  ^^^  name,  privies  in  es- 
tate. They  are  bound  because  they  have  succeeded  to  some  es- 
tate or  interest  which  was  bound  in  the  hands  of  its  former 
owner,  and  the  extent  of  the  estoppel,  so  far  as  the  privy  is  con- 
cerned, is  limited  to  controversies  affecting  this  estate  or  inter- 
est. The  manner  in  which  the  estate  was  lawfully  acquired 
neither  limits  or  extends  the  operation  of  the  estoppel  by  a  form- 
er adjudication,  and  is,  therefore,  immaterial.  It  is  well  under- 
stood, though  not  usually  stated  in  express  terms  in  works  upon 
the  subject,  that  no  one  is  privy  to  a  judgment  whose  succession 
to  the  rights  of  property  thereby  affected  occurred  previously  to 
the  institution  of  the  suit":  1  Freeman  on  Judgments,  4th  ed., 
sec.  162.  The  administrator  is,  in  law,  the  personal  representa- 
tive of  the  deceased.  He  is,  for  all  practical  purrposes  involvingthe 
administration  of  his  affairs,  a  legal  substitute  for  the  deceased. 
Clothed  as  a  trustee  with  the  duty  of  administering  all  the  assets 
which  may  come  into  his  hands,  and  applying  the  same  under 
the  statute  of  distributions,  it  is  his  duty  to  represent  the  estate  in 
any  litigation  in  which  it  may  become  involved,  to  prosecute  suits 
in  favor  of,  and  defend  suits  against,  the  estate  he  represents. 
He  is  the  party  chosen  of  the  law  to  whom  these  interests  are 
committed.  No  person  other  than  he,  for  and  on  behalf  of  the 
estate,  can,  in  his  own  name,  as  matter  of  right,  prosecute  oo*  de- 
fend a  suit  in  which  his  estate  is  interested  as  plaintiff  otn  the  oaie 
hand  or  defendant  on  the  other.  The  administrator,  with  re- 
spect to  such  matters,  stands  upon  the  same  footing  as  the  de- 
ceased. It  will  not  be  seriously  insisted  that  a  judgment  ren- 
dered against  a  person  in  his  lifetime,  with  due  notice  of  the 
pendency  of  the  action,  fairly  rendered,  and  to  which  no  excep- 
tion was  by  him  taken,  could  thereafter  be  called  in  question  by 
a  creditor  of  such  a  person.  No  more  can  it  justly  be  said  that 
his  estate  would  not  be  equally  bound  where  *^.^  a  judgment, 
tinder  similar  circumstances,  has  been  rendered  against  his  ad- 
ministrator. In  contests  which  arise  between  the  administrator 
and  third  persons  who  are  indebted  to  the  estate,  the  administra- 
tor represents  all  persons  who  may  be  interested  therein,  either 
as  heirs  or  creditors.  As  against  persons  preferring  claims  against 
the  estate,  the  administrator  likewise  stands  as  the  representative 
of  the  estate  and  its  interests,  for  and  cm  account  o-f  heirs  at  law 
and  all  other  creditors.     Through  him  alone  can  they  reduce  to 
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present  possession  any  of  the  credits  or  assets  of  the  deceased, 
or  make  the  same  available  for  the  purpose  of  distrihution.  If 
this  were  not  true,  and,  on  the  contrary,  each  individual  creditor 
and  heir  at  law  were  authorized  in  his  own  name  to  bring  suits 
and  collect  assets,  no  man  could  afford  to  submit  to  a  judgment 
rendered  against  him  at  the  suit  of  an  administrator;  becatise 
the  acquiescence  therein  might  subject  him  to  further  suit  at 
the  instance  of  any  other  person  who  might  conceive  thai  he  had 
a  claim  against  the  estate.  So  persons  indebted  to  the  estate 
could  never  pay  the  administrator,  for  fear  some  outside  creditor, 
upon  his  own  account,  might  bring  a  suit  against  them.  To  hold 
that  each  individual  creditor  might,  upon  his  own  behalf,  pro- 
ceed with  the  collection  of  his  debt  from  the  debtors  of  the  es- 
tate without  the  intervention  of  the  administrator,  would  involve 
the  whole  affair  in  the  meet  inextricable  comfusion;  for, 
if  one  creditjor  oooild  bo  assert  his  right  outside  of  the 
administrator,  another  could  do  so,  and  a  man  who 
was  BO  unfortunate  as  to  find  himself  the  debtor  of 
an  estate,  would,  in  every  individual  instance,  be  com- 
pelled to  file  a  bill  of  interpleader  to  determine  whether  he 
should  pay  the  money,  and  who  was  entitled  to  receive  it  The 
law  avoids  all  this  confusion  by  nominating  the  administrator  in 
advance  as  the  stakeholder,  and  compels  creditors  through  him, 
as  against  the  estate  and  its  debtors,  ***  to  enforce  their  de- 
mands. It  is  only  through  the  administrator  that  a  creditor  can 
com})el  the  payment  of  debts  due  the  estate,  for  the  reason  that 
there  is  no  direct  privity  between  individual  creditors  and  debt- 
ors of  an  estate.  The  only  privity  existing  between  the  adminis- 
trator and  a  debtor  of  the  estate  is  such  as  results  from  the  pre- 
existing relation  betweeai  the  intestate  and  the  debtor,  and  privity 
of  some  sort  is  essential  to  the  maintenance  of  an  action.  Inas- 
much as  it  is  the  duty  of  the  administra/tor  to  collect  the  assets  of 
the  intestate,  and  inasmuch  as  outside  creditors  are  not  au- 
thorized to  interfere  with  the  collection  of  such  asse>ta,  it  is  the 
corresponding  duty  of  the  administrator  to  defend  all  suits  that 
may  be  brooight  nprainst  the  estate.  It  thus  being  his  duty  for 
and  on  account  of  the  estate  to  prosecute  and  defend  such  suits 
as  its  interest  might  seem  to  require,  and  he  being  not  only  a 
proper,  but  an  indispensable,  party  thereto,  it  were  ill  to  say  thait 
the  judgment  would  have  no  binding  force  as  against  the  estate. 
If  it  be  binding  upon  the  estate,  it  must,  of  necessity,  be  binding 
upon  creditors  who  could  have  no  interest  except  such  as  was  de- 
med  from  their  privity  with  the   administrator.    An   outside 
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creditor,  if  he  can  do  so  at  all,  can  only  interfere  as  a  party  in  such 
litigation  when  lie  shows  that,  because  of  some  wrongful  act  of  the 
administrator,  his  debt  is  likely  to  be  imperiled.  So  that  in  this 
case  it  was  the  duty  of  this  administrator,  when  a  creditor  of  the 
estate  sought  to  subject  this  land,  under  a  pre-existing  judgment, 
to  the  payment  of  his  debt,  and  when  he  conceived  that  he  had 
good  cause  for  so  doing,  to  have  filed  this  afl&davit  of  illegality. 
It  was  his  duty  to  have  prosecuted  it  to  a  successful  termination, 
if  that  could  have  been  accomplished.  Failing  in  that,  the  judg- 
ment overruling  the  affidavit  of  illegality  must  be  taken  as  bind- 
ing upon  the  administrator  upon  the  point  made  in  that  affi- 
davit; and  inasmuch  as  no  ^^^  person  other  than  the  adminis- 
trator has  any  right  to  interfere,  then  this  complainant  cannot 
be  heard  to  impeach  the  judgment  with  which  the  administrator 
was  himself  satisfied.  Of  course,  this  whole  argument  prooeeda 
upon  the  idea  that  this  judgment  was  fairly  rendered.  If  the 
administrator  and  one  creditor  permiit  a  collusive  judgment  to 
be  taken  which  may  operate  as  a  fraud  upon  other  creditors,  they 
may,  for  that  reason,  impeach  and  set  it  aside.  Such  creditors 
may  also  have  their  election  to  proceed  against  the  administrator 
and  his  bondsmen.  But  in  this  case  there  is  no  intimation  that 
this  judgment  is  void  for  any  such  reason.  If,  without  collusion 
with  the  plaintiff  in  execution,  who  is  a  creditor,  the  administra- 
tor negligently  permit  a  judgment  to  be  rendered  against  him 
to  the  prejudice  of  other  creditors,  then  the  administrator  and  his 
bondsmen  might  be  answerable  to  such  creditors.  So  far,  how- 
ever, as  this  record  discloses,  the  administrator  filed  this  affidavit 
of  illegality  in  good  faith,  intending  to  insist  upon  it,  but  simply, 
for  some  reason  not  disclosed  by  the  record,  failed  to  he  preseni; 
when  it  was  tried,  and  did  not  except  to  the  rendition  of  the 
judgment  thereon.  He  is  simply  in  the  situation  of  a  defendant 
in  execution  who  has  permitted  a  judgment  to  be  rendered 
against  him  by  default.  For  this  reason  alone,  a  judgment  cannot 
be  impeached  or  set  aside.  If  void  for  any  other  reason,  that  rea- 
son must  be  alleged  and  proved.  The  effect  of  this  disposition  of 
the  affidavit  of  illegality  is  to  adjudicate  that  the  judgment  which 
was  enjoined  was,  as  against  the  attack  made  by  the  equitable 
petition,  a  valid  subsisting  judgment,  and  entitled  acording  to 
its  priority  to  participate  in  the  distribution  of  this  estate.  Upon 
this  question  the  administrator,  in  behalf  of  all  concerned,  had 
been  fully  heard,  and  we  hold  itihat  both  heirs  and  creditor  are 
eonduded. 
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2.  WTiere  an  affidavit  of  illegality  is  filed  to  an  execution  '** 
and,  when  the  case  comes  on  to  be  heard,  the  affiant  in  the  affi- 
davit of  illegality  does  not  appear,  the  proper  practice  is  for  the 
court  to  di.«miss  the  affidavit  of  illegality,  and  no^t  adjudicate  upon 
its  merits.  If  the  court,  however,  proceed  to  final  judgment  upon 
the  merits,  such  a  judgment  is  not  void;  it  is,  at  mosrt,  only  ir- 
regular, and,  if  not  excepted  to,  becomes  binding  as  though  in 
all  respects  regular.  The  practical  eflect,  however,  of  the  dis- 
missal and  an  adjudication  upon  the  merits  of  an  affidavit  of  ille- 
gality is  the  same,  for  no  second  afBdavit  of  illegality  to  the 
same  execution  for  the  same  reason  assigned  in  the  first  can  ever 
be  received.  Therefore,  as  to  questions  made  in  the  affidavit  of 
illegality,  where  the  same  go  to  the  validity  of  the  judgment,  it 
wx)uld  make  little  practical  differenoe  whether  the  affidavit  be 
dismissed  or  be  adjudged  upon  its  merits  adversely  bo  the  party 
filing  the  same. 

Judfjment  reversed. 


JUDGMENT  AGAIN.ST  ADMINISTRATOR,  CONCLUSIVENESS 
OF. — A  jnd^tnent  a.-ainst  an  executor  or  adrniniairator,  to  be  paid  in 
due  course  of  adtniniatration,  will,  in  the  absence  of  fraud,  bind  the 
personal  estate:  Gold  v.  Bailey,  44  111.491 ;  92  Am.  Dec.  190,  and  note; 
Guice  V.  Sellers,  43  Miss.  o2;  5  Am.  Rep.  476;  though  it  would  not  be  a 
iien  upon  the  land,  as  he  has  no  title  to  that:  See  mono>;raphic  note 
to  Filley  v.  Duncan,  93  Am.  Dec.  3')6,  on  estates  and  interests  affected 
by  judgment  lien.  A  judgment  against  an  administrator  who  fails  to 
plead  a  want  of  assets  in  an  action  upon  an  alleged  debt  against  his 
intestate  is  conclusive  upon  him  of  a  eufticiency  of  assets  to  pay  such 
debt:  Gibson  v.  Robinson,  90  Ga.  756;  35  Am.  St.  Rep.  260. 

JUDGMENT  — RES  JUDICATA.— ACQUIESCENCE  in  a  judg- 
ment, however  manifested,  constitutes  what  is  decided  by  that  judg- 
ment,  res  judicata:  Slocomb  ▼.  De  Lixardi,  21  La.  Ann.  S5d;  90  Am. 
Deo.  740. 
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MUNICIPAL  CORPORATIONS— DESTRUCTION  OF  PROP- 
ERTY AS  A  NUISANOlv— UURDEN  OF  PROOF.— If  property  in  a 
city  constitutes  a  nuisance  endangering  the  public  health  and  safety, 
the  city  niay,  in  cases  of  emergency,  if  authorized  by  its  charter  to  abate 
nuisances,  destroy  such  proi>erty  without  making  compenHation  to  the 
owner,  and  without  first  ootaining  a  judicial  det^>rniination  that  the 
proj»erty  is  a  nuiHance;  but,  unless  the  property  is  first  ronderane<i  as 
a  nuinance  by  appropriate  proceedings,  its  destruction  will  l)e  at  the 
peril  of  the  municipal  authorities,  anci,  when  sued  (or  it«  value,  the 
minlen  is  upon  them  of  showing  that  it  was  in  facta  nuisance,  and  that 
ita  destruction  was  really  necessary  for  the  public  health  and  safety. 
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MUNICIPAL  CORPORATIONS— DESTRUCTION  OF  PROP- 
ERTY AS  A  NUISANCE.— If  the  sanitary  inspector  of  a  city,  under 
orders  of  its  health  officer,  destroys  a  featherbed,  pillows,,  and  a  mattress 
as  a  nuisance,  the  owner  of  the  property  cannot  recover  its  value 
from  the  city,  where  it  is  empowered  by  its  charter  to  abate  nuisances, 
and  where  the  evidence  shows  that  the  bedding  had  been  used  by  a  per- 
son having  scarlet  fever,  a  highly  contagious  disease.  Such  property 
being,  in  fact,  a  nuisance  endangering  the  public  health,  its  destruction 
is  lawful. 

Samuel  B.  Adams,  for  the  aippellant. 

Gignilliat  &  Stubbs,  for  the  appellee. 

*23  SIMMONS,  C.  J.  This  was  an  acticm  against  the  munici- 
pal corporation  of  the  city  of  Savannah  for  the  value  of  a  feather 
bed,  pillows,  land  mattress  dasitroyed  by  a  sanitairy  inspector  ol 
that  city,  under  orders  of  its  heiailtlh  officer.  On  certiorari,  tihe 
superior  cooirt  ruled  that  the  city  was  liable  to  the  plaintiff,  im- 
dcr  section  2.226  of  the  code;  and  to  this  ruling  the  city  excepted. 
The  section  referred  to  is  as  follows:  "Analogons  to  the  right 
of  eminent  domain  is  the  power,  from  necessity  veeited  in  cor- 
porate authorities  of  cities,  towns,  and  counties,  to  interfcire  with, 
^^^  and  sometimes  destroy,  the  private  property  of  the  citizen 
for  the  public  good,  such  as  the  destruction  of  houses  to  pre- 
vent the  extension  of  conflagration,  or  the  taking  possession  of 
buildings  to  prevent  the  spreading  of  contagious  diseases.  In 
all  such  cases,  any  damages  accruing  to  the  owner  from  such  acts, 
and  which  would  not  otherwise  have  been  sustained,  mu^  be  paid 
by  such  corporation." 

We  do  not  think  the  section  above  quoted  is  appUcable  to  thia 
case.  Under  the  ruling  of  this  court  in  Dunbar  v.  City  Cotmcil 
of  Augusta,  90  Ga.  390,  a  city  having  the  power,  under  its  char- 
ter, to  abafte  nuisances  endangering  the  public  health  and  safety, 
may  destroy  property  withouit  making  compensation  to  the  own- 
er, where  the  property  constitutes  a  nuisance  of  that  kind;  and 
we  think  the  decision  in  that  case  controls  the  present  case. 
There  the  city  authorities  destroyed  grain  which  had  become  wet 
and  damaged  by  a  flood  while  stored  in  the  plaintiffs'  warehouse; 
the  plaintiffs  sued  the  city  for  the  value  of  the  grain,  and  it 
was  held  by  this  court  that,  "it  not  bedng  alleged  in  'the  declara- 
tion that  the  damaged  grain  condemned  and  destroyed  by  the 
municipal  authorities  ....  was  not  a  nuisance,  or  was  not 
dangerous  to  the  public  health,  tihat  being  the  ground  on  wthich 
it  was  condemned  and  destroyed,  no  cause  of  action  against  the 
municipality  was  set  out  in  the  declaration."  Bleckley,  C.  J., 
in  delivering  the  opinion  of  the  court,  said:  "To  destroy  property 
because  it  is  a  dangerous  nuisance  is  not  to  appropriate  it  to  a 
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public  use,  but  to  prevent  any  use  of  it  by  the  owner,  and  put 
an  end  to  its  existence,  because  it  could  not  be  used  consistently 
•with  the  maxim,  Sic  utere  tuo  ut  alienum  non  laedas."  Section 
2226  of  the  code,  though  not  referred  bo  in  the  opinion,  wa» 
cited  and  relied  on  by  counsel  for  the  plaintiff  in  error  in  that 
case,  and  was  not  overlooked  by  the  court  in  the  consideration 
of  the  ***  case.  An  illustration  of  the  class  of  cases  to  which 
this  section  applies  will  be  found  in  the  case  of  Dawson  v.  Kutt- 
ner,  48  Ga.  133,  the  only  case  we  know  of  in  which  the  section 
referred  to  had  been  construed.  In  that  case,  the  plaintiff  was 
held  entitled  to  recover  from  the  municipal  corporation  for  prop- 
erty destroyed  by  the  authorities  thereof  in  attempting  to  pre- 
vent the  spread  of  a  fire;  but  the  fire  did  not  originate  in,  and  had 
not  extended  to,  the  property  in  question  at  the  time  of  ita  de- 
Btruction. 

In  cases  of  emergency,  the  municipal  authorities,  if  authorized 
by  their  charter  to  abate  nuisances,  are  not  bound,  before  ordering 
the  destruction  of  property  as  a  nuisance,  to  wait  until  the  fact 
that  the  property  is  a  nuisance  is  judicially  determined.  In  such 
cases,  the  destruction  may  be  ordered  without  a  preliminary 
condemnation:  See  Mayor  ate.  of  Americus  v.  Mitchell,  79  Ga. 
807;  Dunbar  v.  City  Council,  90  Ga.  390,  and  cases  cited.  Un- 
less, however,  the  property  is  first  condemned  as  a  nuisance  by 
appropriate  proceedings,  its  destruction  will  be  at  the  peril  of  the 
municipal  authorities,  and,  when  sued  for  its  value,  the  burden 
ia  upon  them  of  showing  that  it  was  in  fact  a  nuisance,  and  that 
its  destruction  was  really  necessary  to  the  public  health  and 
safety. 

In  the  present  case,  the  evidence  showed  conclusively  and  be- 
yond question  that  the  property  destroyed  was  in  fact  a  nuisance 
endangering  the  public  health,  having  been  used  as  bedding  by 
a  person  -who  had  scarlet  fever,  a  highly  contagious  disease;  and 
the  mayor  and  aldermen  of  the  city,  under  its  charter,  had  ample 
authority  to  abate  the  nuisance:  Code,  sec.  4875.  Consequent- 
ly, the  destruction  of  the  property  was  lawful,  and  the  owner  was 
Xkot  entitled  to  recover  its  value  from  the  dty. 

Judgment  reversed. 

MUNICIPAL  CORPORATIONS— POWER  TO  DESTROY  PROP- 
ERTY CONSTITUTING  A  NUISANCE.— When  the  nse  of  property 
ooniititat«>n  a  nuinnnce,  the  leftinlature  may  dentroy  it:  StatA  v.  '^  opp, 
97  N.  C.  477;  2  Arn.  St.  Rep.  306:  Lawton  v.  Steele,  119  N.  Y.  22«;  16 
Am.  St.  Rep.  813;  and  no  may  a  municipal  corporation,  even  without 
•iatntorv  authority,  if  the  nuifmnre  cannot  be  otherwiae  abated:  First 
Nat.  Bank  ▼.  SarllB,  129  Ind.  201 ;  28  Am.  St.  Rep.  186.    The  abate- 
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ment  of  a  nuisance,  without  first  resorting  to  judicial  proceedings,  may 
be  authorized  by  statute:  Lawton  v.  Steele,  119  N.  Y.  226;  16  Am.  St. 
Rep.  813.  A  municipal  corporation  cannot  declare  that  to  be  a  nuisance 
which  is  not  such  in  fact;  and,  if  it,  acting  under  a  general  power  to 
abate  and  prevent  nuisances,  abates  that  as  a  nuisance  which  ia  not 
Bucb  in  fact,  it  does  so  at  its  peril,  but  is  not  liable  if  a  nuisance  in  fact 
exists:  Orlando  v.  Pragg,  31  Fla.  HI;  34  Am.  St.  Rep.  17,  and  note. 
The  legislature  may  authorize  the  destruction  of  unhealthy  houses  as 
nuisances,  without' liability  to  the  owner:  Theilan  v.  Porter,  14  Lea, 
622;  52  Am.  Rep.  173.  A  city  may,  without  liability,  demolish  a 
wooden  dwelling-house,  which,  by  reason  of  the  combustible  nature  of 
its  materials,  and  the  disorderly  character  of  its  occupants,  endangers 
thelives,  health,  and  property  of  neighboring  residents.  So,  a  dwelling- 
house,  cut  up  into  small  apartments,  inhabited  by  a  crowd  of  poor  peo- 
ple, in  a  filthy  condition,  and  calculated  to  breed  disease,  is  a  public 
nuisance,  and  may  be  abated,  even  by  private  individuals  residing  in 
the  neighborhood,  by  tearing  it  down,  especially  during  the  prevalence 
of  a  disease  like  the  Asiatic  cholera:  Fields  v.  Stokley,  99  Pa.  St.  306; 
44  Am.  Rep.  109,  and  note.  But,  to  justify  such  extreme  measures, 
the  act  of  destruction  must  be  necessary  to  the  abatement.  If  public 
authorities,  such  as  municipal  boards  of  health,  abate  that  as  a  nui- 
sance which  is  not  such  in  fact,  they  are  subject  to  the  same  liabilities 
as  an  individual  guilty  of  a  like  wrong:  Note  to  Fields  v.  Stoklev,  44 
Am.  Rep.  Ill ;  People  v.  Board  of  Health,  140  N.  Y.  1 ;  37  Am.  St.  Rep. 
522;  monographic  note  to  Hurst  v.  Warner,  47  Am.  St.  Rep.  546,  on 
quarantine  and  health  laws  and  regulations. 
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BANKS  —  FAILURE  TO  PRESENT  CHECK  WITHIN  A 
REASONABLE  TIME,  EFFECT  OF.— If  the  holder  of  a  bank  check 
neglects  to  present  it  for  payment  within  a  reasonable  time,  and  the 
bank  fails  between  the  time  of  drawing  and  the  presentation  of  the 
check,  the  drawer  is  discharged  from  liability  to  the  extent  of  the  injury 
he  has  sustained  by  such  failure,  and  an  indoraer  is  discharged  abso- 
lutely. 

BANKS  —  PRESENTATION  OF  CHECKS  —  REASONABLE 
TIME. — AVhat  is  a  reasonable  time  in  which  to  present  a  check  to  a 
bank  for  payment  depends  upon  circumstances,  and  the  relation  of  the 
parties  between  whom  the  question  arises.  When  the  facts  are  undis- 
puted, the  question  is  one  of  law,  to  be  determined  by  the  court. 

BANKS— PRESENTATION  OF  CHECK  RECEIVED  AT  DIS- 
TANT PLACE.  —  If  a  check  is  received  at  a  place  distant  from  the 
place  where  the  bank  upon  which  it  is  drawn  is  situated,  and  is  for- 
warded by  due  course  of  mail  to  a  person  in  the  latter  place  for  present- 
ment, the  person  to  whom  it  is  thus  forwarded  has  until  the  close  of 
banking  hours  on  the  next  secular  day  after  he  has  received  it  to  present 
it  for  payment,  unless  there  are  special  circumstances  which  require 
him  to  act  more  promptly. 

BANKS  —  PRESENTMENT  OF  CHECK  —  ALLOWING 
DRAWEE  TO  RETAIN  FUNDS.— The  holder  of  a  check,  after  hav- 
ing once  presented  it,  cannot  derive  any  advantage  from  the  fact  that 
he  could,  without  being  chargeable  with  unreasonable  delay,  have  held 
it  longer  before  making  presentment.    The  first  presentment  fixes  the 
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rights  of  the  parties.  If  the  drawee  is  then  ready  and  willing  to  pay, 
and  the  holder  allows  the  fund  to  remain  longer  in  the  hands  of  the 
drawee,  be  does  so  at  his  peril. 

BANKS  — EFFECT  OF  TAKING  SUBSTITUTED  CHECK, 
AND  OF  DELAY  IN  ITS  PRESENTMENT.— If  the  holder  of  a  check 
accepts,  in  lieu  of  money,  aclieck  of  the  drawee,  he  does  so  at  hia  peril. 
If  such  acceptance  does  not,  of  itself,  discharge  an  indorser  of  tlie  origi- 
nal check,  the  indorser  should  certaiidy  be  held  discharged,  if  the  suu- 
stituted  check  is  not  j>reseiited  promptly,  and  the  collection  is  thereby 
defeated.  Such  presentment  cannot  bf  deiaye<l,  at  the  risk  of  the  in- 
dorser, for  any  time  beyond  that  within  which,  with  reasonable  dili- 
gence, the  presentment  can  be  made. 

BANKS  — DELAY  IN  PRESENTMENT  OF  SUBSTITUTED 
CHECK- DISCHARGE  OF  INDORSER— DIRECTION  OF  JUDG- 
MENT.— If  a  bank  cashes  a  check  after  its  indorsement  by  an  accom- 
modation indorser,  and  sends  it,  for  collection,  to  its  correspondent  in 
the  city  wliere  the  bank  upon  wliich  the  check  was  drawn  is  located, 
and  it,  with  a  number  of  other  checks,  is  there  presented  to  the  drawee 
for  payment,  but  the  runner  of  the  correspondent  accepts  in  payment  of 
all  these  checks  a  small  sum  of  money  and  the  drawee  s  check  upon  an- 
other bank  in  the  same  city,  which,  if  promptly  presented,  would  be 
1)aid,  but  which  is  held  by  the  runner,  or  tlie  bank  he  represents,  for  two 
lOurs  or  more,  during  wliich  time  the  original  drawee  fails,  and  in  con- 
•equence  of  which  the  substituted  check  is  dishonored,  tiie  bank  which 
cashed  the  original  check  cannot  hold  the  indorser  of  tliaticheck  liable 
for  the  amount  thereof,  though,  after  the  substituted  check  was  dis- 
honored, the  original  check  was  reclaimed  by  replevin,  duly  protested 
for  nonpayment, and  returned  to  the  bank  which  cashed  it.  Under  such 
circumstances,  the  lower  court  will  be  directed  to  render  a  final  judg- 
ment in  favor  of  the  defendant. 

Lawton  &  Cunningham  and  H.  W.  Johnson,  for  the  appellant. 

Gignilliat  &  Stubbs,  for  the  appellee. 

.  »7^  SIMMONS,  C.  J.  The  receiver  of  the  Central  Railroad 
and  Banking  Company  (of  which  the  Central  Kailroad  Bank  is  a 
part)  brought  suit  in  a  justice's  cooirt  against  J.  A.  Dufour,  upon 
a  check  for  $75,  dated  at  Baltimore,  January  9,  1892,  upon  J.  J. 
Nicholson  &  Sons,  benkere,  by  S.  H.  Brosius,  payable  to  the  order 
of  A.  M.  Bpoeius,  and  indorsed  by  A.  M.  Brosius  and  by 
J.  A.  Dufour,  which  check  had  been  protested  for  non- 
pa}Tnent.  The  case  was  submitted  upon  an  agreement 
as  to  facts,  cmd  the  justice  rendered  judgment  in  favor  of 
the  plaintiff.  A  writ  of  certiorari  to  this  judgment  was  euatained 
by  the  superior  court,  and  the  case  remanded  to  the  justice's  couri; 
for  a  new  trial.  To  this  ruling  the  plaintiff  excepted.  The  facta 
agreed  on  were  as  follows:  On  January  11,  1892,  defendant,  ac- 
companied by  A.  M.  Broeius,  went  to  the  Cenrtral  Railroad  Bank 
and  requested  the  assistant  cashier,  Ulmer,  to  caah  the  check 
in  question.  Brosius  being  a  stranger  to  Ulmer,  he  todd  defend- 
ant he  could  not  cash  the  check  unless  it  wai  indoned  by  him. 
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Defendant  fhereupon  indorsed  it,  and  it  was  cashed.  On  the 
eame  day  it  was  forwarded  by  mail  by  the  Central  Railroad  Bank 
to  its  correspondent  in  Baltimore,  the  Citizens  National  Bank, 
for  collection.  The  Citizens  National  Bank  received  it,  and  ac- 
knowledged the  receipt  on  January  14,  1892,  and  on  the  same 
day,  about  11  o'clock,  by  its  regular  runner,  presented  this  check, 
with  other  checks  and  drafts  on  J.  J.  Nicholson  &  Sons,  to  said 
firm  for  payment;  the  aggregate  of  all  the  checks  and  drafts  so 
presented  being  $1,748.  The  runner  accepted  $48  in  cash  and 
the  uncertified  check  of  J.  J.  Nicholson  &  Sons  on  the  Western 
National  Bank  for  $1,700  in  payment  for  the  checks  and  drafts 
presented;  the  cus:tom  of  Nicholson  &  Sons  being  to  give  their 
check  for  the  hundreds,  and  cash  for  the  balance,  unless,  for  any 
reason,  cash  or  certified  check  for  the  ^'^^  whole  amount  were 
demanded.  The  checks  and  drafts  so  presented  to  Nicholson  & 
Sons,  including  the  check  in  question,  were  canceled  by  them 
and  charged  up  to  the  drawers  thereof.  The  check-book  of 
Nicholson  &  Sons  showed  that  three  or  four  checks  (including 
one  for  about  $1,900  and  another  for  about  $2,200),  drawn  by 
them  on  the  Western  National  Bank  after  the  check  for  $1,700 
was  delivered  to  the  runner  of  the  Citizens  National  Bank,  were 
paid  by  the  Western  National  Bank  before  the  $1,700  check  was 
presented  to  it,  said  check  not  having  been  so  presented  att  any 
time  before  half-past  one  o'clock.  Banking  hours  in  Baltimore 
were  from  nine  to  three  o'clock  in  the  day.  The  Western  Na- 
tional Bank  was  three  squares  from  the  bank  of  Nicholson  &  Sons, 
and  nearly  seven  squares  from  the  Citizens  National  Bank;  it  was 
not  over  five  minutes'  walk  from  the  first  place  and  ten  minutes 
from  the  latter.  Nicholson  &  Sons  failed  about  1:45  o'clock  of 
said  day,  and  the  Western  National  Bank  refused  payment  of  the 
ciheck  drawn  by  them  for  $1,700.  The  Citizens  National  Bank 
replevied  the  checks  and  drafts  which  its  runner  had  delivered 
to  Nicholson  &  Sons,  after  2  o'clock,  and  during  that  afternoon 
protested  all  of  them  for  nonpayment,  and,  on  the  next  day, 
returned  to  the  Central  Railroad  Bank  the  check  sued  on  here. 

1.  If  the  holder  of  a  bank  check  neglects  to  present  it  for  pay- 
ment within  a  reasonable  time,  and  the  bank  fails  between  the 
time  of  drawing  and  presentation  of  the  check,  the  drawer 
is  discharged  from  liability  to  the  extent  of  the  injury  he  has  sus- 
tained by  such  failure;  am  indoffser  is  dischairged  absolutely: 
Daniels  v.  Kyle,  1  Ga.  304;  5  Ga.  245;  2  Morse  on  Banks  and 
Banking,  3d  ed.,  sees.  421,  423.    What  is  a  reasonable  time  will 
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depend  upon  circumfitancee,  and  the  relation  of  the  parties  be- 
tween whom  the  question  arises.  When  the  facta  are  undisputed, 
the  question  is  one  of  law  to  be  determined  ^™  by  the  court. 
If  the  check  is  received  at  a  place  distant  from  the  place  where 
the  bank  upon  which  it  is  drawn  is  situated,  and  is  forwarded,  by 
due  courae  of  mail,  to  a  person  in  the  latter  place  for  presenit- 
ment,  the  person  to  whom  it  is  thus  forwarded  has  until  the  close 
of  banking  hours  on  the  next  secular  day  after  he  has  received  it 
to  present  it  for  payment,  unless  there  are  special  circumstances 
which  require  him  to  act  more  promptly:  2  Morse  on  Banks  and 
Banking,  3d  ed.,  sec.  421;  Daniel  on  Negotiable  Instruments,  4th 
ed.,  sec.  1591.  The  holder  cannot,  however,  after  having  once 
presented  the  check,  derive  any  advantage  from  the  fact  that  he 
could,  without  being  chargeable  with  unreasonable  delay,  have 
held  it  longer  before  making  presentment.  The  fiirct  presentmamt 
fixes  the  rights  of  the  parties.  If  the  drawee  is  then  ready  and 
willing  to  pay,  and  the  holder  allows  the  fund  to  remain  longer 
in  the  hands  of  the  drawee,  or  if  he  accepts  in  lieu  of  money  a 
check  of  the  drawee,  he  does  so  at  his  peril:  2  Morse  on  Banks  and 
Banking,  3d  ed.,  sec.  42 G;  2  Daniel  on  Negotiable  Instruments, 
4th  ed.,  sec.  1593;  Simpson  v.  Pacific  Mut.  Life  Ins.  Co.,  44  Cal. 
139;  Anderson  v.  Gill,  79  Md.  312;  47  Am.  St.  Rep.  402.  If  hi« 
ac(  eptance  of  the  drartvee's  check  does  not  of  itself  discharge  on 
iudorser  of  the  original  check,  the  indorser  should  oeptainly  be 
'held  discharged  if  the  substituted  check  is  not  presented  promptly 
and  the  collection  is  thereby  defeated.  Such  presentment  can- 
not be  delayed  at  the  risk  of  the  indorser  for  any  time  beyond 
that  within  which,  with  reasonable  diligence, the  presentment  can 
be  made.  In  this  case,  it  appears  that  presentment  of  the  substi- 
tuted check  could  have  been  made  in  about  five  minutes  from  the 
time  it  was  received,  the  bank  upon  which  it  was  drawn  being 
only  three  squares  distant  from  the  bank  of  J.  J.  Nicholson  & 
Sons,  the  drawees  of  the  original  check;  but  it  was  not  presented 
for  two  hours  and  a  half  or  more  after  it  was  received  by  the  col- 
lecting bank,  and,  ^®®  by  reason  of  this  delay,  the  collection  was 
defeated.  Under  these  circumstances,  we  think  the  collecting 
bank  failed  to  exercise  due  diligence,  and  its  principal,  the  plain- 
tiff in  thfls  case,  was  not  entitled  to  recover  against  the  defend- 
ant, the  indorser  of  the  original  check.  In  the  case  of  Gill  ▼. 
Anderson,  79  Md.  812,  47  Am.  St.  Rep.  402,  under  circum- 
stances ahnofft  identical  with  these,  the  drawer  of  th«  check  sued 
apon  waa  held  discharged.    In  that  case,  u  in  the  present  case. 
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the  original  check  was  drawn  upon  J.  J.  Nicholson  &  Sons,  and 
was  presemted  to  them  on  the  day  of  their  failure,  about  11 
o'clock  A.  M.,  and  their  check  upon  the  Western  National  Bank 
received  in  lieu  of  it,  and  not  presented  until  after  the  failure, 
though  presented  within  banking  hours  of  the  same  day.  In  that 
case,  also,  the  original  check  was  recovered  from  Nicholson  ft 
Sons,  and  protested  on  the  same  day,  but  it  was  held  that  this 
made  no  difference;  that  althoaigh  the  collecting  bank  was  not 
bound  to  have  made  demand  upon  Nicholson  &  Sons  when  it 
was  made,  still,  having  made  it,  and  by  its  own  choice  not  having 
received  the  cash,  it  could  not,  if  it  had  not  used  due  diligence, 
claim  the  right  to  undo  what  it  had  done,  and  by  a  subsequent 
demand  put  itself  in  the  position  it  would  have  occupied  had  it 
not  made  the  first  demand  at  the  time  it  did  make  it,  or  done  the 
act  it  then  did.  A  full  discussion  of  the  subject,  with  numerous 
citations  of  authority,  will  be  found  in  the  opinion  of  the  court 
in  that  case:  See,  la^so,  Smith  v.  Miller,  43  N.  Y.  171;  3  Am. 
Rep.  690;  52  N.  Y.  545;  Merchants'  Nat.  Bank  of  New  York  v. 
Samuel,  20  Fed.  Eep.  664;  People  v.  Cromwell,  102  N.  Y.  477; 
also,  cases  cited  in  note  to  Anderson  v.  Gill,  47  Am.  St.  Eep.  402, 
and  25  Law.  Eep.  Ann.  200,  201. 

2.  The  facts  of  this  case,  as  above  stated,  having  been  agreed 
upon  by  the  parties,  direction  is  given  that  the  superior  court 
render  a  final  judgment  in  favor  of  the  defendant:  See  Code,  sec. 
218,  par.  2,  p.  4284;  Cemtnal  E.  E.  Co.  v.  Kent,  91  Ga.  693. 

Judgment  affirmed,  with  direction. 

BANKS  —  PRESENTMENT  OF  CHECKS  — SUBSTITUTED 
CHECKS. — A  bank  check  should  be  presented  for  payment  within  a 
reasonable  time.  If  not  so  presented,  and  the  bank  fails,  the  payee 
must  suffer  the  loss,  if  the  drawer  has  moneys  on  deposit  suflScient  to 
pay  it.  But  laches  in  the  presentment  of  a  check  does  not  discharge 
the  drawer  from  liability  thereon,  except  to  the  extent  that  he  has 
suffered  injury  thereby:  Industrial  Trust  etc.  Co.  v.  Weakley,  103  Ala, 
458;  49  Am.  St.  Rep.  45.  What  constitutes  a  reasonable  time  generally 
depends  upon  the  circumstances  of  the  case,  and  the  relations  which 
exist  between  the  parties:  Note  to  Anderson  v.  Gill,  47  Am.  St.  Rep. 
413.  If  the  holder  of  a  check  and  the  banker  upon  whom  it  is  drawn 
reside  in  different  places,  the  check  must,  in  the  absence  of  special  cir- 
cumstances, be  forwarded  by  mail  for  presentment  on  the  day,  or  ou 
the  next  secular  day  after,  it  is  received,  and  the  agent  or  person  to 
whom  it  is  forwarded  must,  in  like  manner,  present  or  forward  it  on 
the  day,  or  on  the  next  secular  day  after,  he  receives  it  in  due  course  of 
mail ;  otherwise,  the  drawer  or  indorser  will  be  released :  Gifford  v. 
Harden,  88  Wis.  538;  43  Am.  St.  Rep.  925,  and  note.  If  the  facts  are 
undisputed,  the  question  as  to  whether  proper  diligence  has  been  exer- 
cised in  presenting  a  check  for  payment  is  a  question  of  law.  The  in- 
dorser of  a  check  not  presented  for  payment  within  a  reasonable  time 
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is  released  from  liability;  Anderson  v.  Gill,  79  Md.  312;  47  Am.  >St. 
Rep.  414,  and  note;  First  Nat.  Bank  v.  Miller,  87  Neb.  500;  40  Am.  St. 
Kep.  499;  and,  under  some  circumstances,  the  maker  is  released: 
Scrotrgin  v.  McClelland,  37  Neb.  644;  40  Am.  St.  Rep.  520;  Anderson 
V.  Gill,  79  Md.  312;  47  Am. St.  Rep.  402,  and  note.  The  rule  allowing 
the  holder  of  a  check  until  the  close  of  banking  hours  on  the  next  sec- 
ular dav  in  which  to  present  it  for  payment  does  not  apply  to  a  sub- 
stituted check  given  by  the  drawee  to  the  payee  of  the  original  check, 
or  his  agent,  upon  its  surrender.  No  time  is  dxed  in  which  the  holder 
of  a  substituted  check  taken  upon  the  surrender  of  the  original  check 
to  the  drawee  thereof  must  present  it  for  payment,  in  order  to  hold  the 
original  drawer.  Each  case  must  depend  on  its  own  peculiar  facts,  and 
diligence  will  sometimes  require  presentment  to  be  made  within  the 
period  which  would  ordinarily  limit  the  drawee's  liability,  but  in  no 
case  can  it  be  extended  beyond  that  period.  If  the  payee  of  a  check 
drawn  on  a  banker  having  funds  of  the  drawer  available  to  cash  it  pre- 
sents it  in  due  time,  through  his  collecting  agent,  and  the  latter,  instead 
of  receiving  money  for  it,  surrenders  it,  and  takes  in  lieu  of  the  money 
the  drawee's  own  check  upon  another  lank  having  funds  with  which 
to  pay  the  substituted  check,  and  then  fails  to  use  the  utmost  diligence 
in  presenting  the  substituted  check  for  payment,  which,  when  it  ispre- 
senti-d,  is  not  paid,  because  of  the  supervening  insolvency  and  suspen> 
eion  of  the  drawer  of  the  substituted  check,  the  loss  must  fall,  as  be- 
tween the  drawer  and  payee  of  the  original  check,  upon  the  latter  and 
not  upon  the  former.  So,  the  holder  of  a  check  need  not  hurry  to 
make  presentment  for  payment  on  the  same  day  it  is  received,  but  if 
he  does  so,  it  fixes  the  rights  of  the  parties.  He  cannot  then  change 
his  mind  and  leave  the  funds  at  the  drawee's  risk  until  the  next  day. 
If  he,  on  the  first  presentment,  takes  a  substituted  check  on  another 
bank  in  lieu  of  cash,  it  amounts  to  payment,  and  if  the  drawee  fails  on 
that  day,  the  payee  cannot,  alter  neglect  to  use  the  utmost  diligence  in 
pr^'senting  the  substituted  check  tor  payment,  put  himself,  by  a  subse- 
quent demand  upon  the  original  drawee,  in  the  same  position  he  would 
have  occupied  had  he  not  made  the  first  demand:  Anderson  y.  Gill,  79 
Md.  312;  47  Am.  St.  Rep.  402. 

APPEAL— DIRECTING  JUDGMENT.— I!  the  supreme  court  is 
able,  from  an  examination  of  the  admitted  facts,  to  direct  judgment, 
it  will  do  so  without  sending  the  case  back  for  a  new  trial:  Taylor  t. 
Ble:<kley,  65  Kan.  1;  49  Am.  St.  Bep.  233. 
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Merchants'  National  Bank  v.  Carhart.      Car- 
hart  V,  Merchants'  National  Bank. 

[95  Georgia.  394.] 

BANKS— LOSS  OF  SPECIAL  DEPOSIT  THROUGH  ACT  OF 
EMPLOYEE. — It  is  incumbent  upon  a  bank,  where  the  loss  of  a  special 
deposit  occurs  through  the  negligence  or  dishonesty  of  one  of  its  em- 
ployees, to  show  reasonable  care  and  circumspection  on  its  part,  both  aa 
to  the  selection  of  such  employee  in  the  first  instance,  and  as  to  his  sub- 
sequent retention  in  a  position  of  trust. 

BANKS— LOSS  OF  SPECIAL  DEPOSIT— BURDEN  OF  PROOF. 
If  a  special  deposit  of  property  for  gratuitous  safekeeping  is  made  with 
a  bank,  which,  through  its  cashier,  issues  a  receipt  therefor,  specifying 
that  the  same  is  held  subject  to  the  order  of  the  depositor,  and  which 
receipt  the  cashier  is  authoiized  to  issue,  the  depositor,  in  an  action 
against  the  bank  for  the  value  of  the  deposit,  makes  out  a  prima  facie  case 
by  introducing  the  receipt  in  evidence  and  proving  the  bank's  failure  to 
deliver  the  property  on  demand;  and  this  casts  upon  the  defendant  the 
burden  of  showing  that  it  had  exercised  at  least  slight  diligence  in  the 
care  and  keeping  of  the  property. 

BANKS  — THEFT  OF  DEPOSIT  BY  CASHIER  — CARE  RE- 
QUIRED OF  BANK. — If  a  special  deposit  of  property  for  gratuitous 
safekeeping,  made  with  a  bank,  is  stolen  by  its  cashier,  it  cannot  ex- 
onerate itself  from  liability  by  showing  that  it  exercised  due  diligence 
in  selecting  the  cashier.  To  escape  liability  the  bank  must  sliow  attirm- 
atively  that,  during  the  whole  term  of  the  bailment,  it  exercised,  at 
least,  a  slight,  continuing  supervision  over  the  cashier ;  that,  in  doing 
so,  no  indication  of  dishonesty,  or  other  reason  for  distrusting  him,  ap- 
peared ;  and  that  it  was  not  guilty  of  gross  negligence  in  retaining  him 
after  it  knew,  or  ought  to  have  known,  m  the  exercise  of  slight  diligence, 
that  he  was,  or  had  become,  unworthy  of  trust.  This  is  not  shown  by 
proof  that,  up  to  a  given  time,  three  or  more  years  previous  to  the  dis- 
covery of  the  theft,  his  reputation  was  gcod,  and  that  "he  stood  in  the 
community  for  honesty  and  integrity  as  high  as  any  man." 

BANKS— THEFT  OF  DEPOSIT  BY  CASHIER— DILIGENCE, 
HOW  MEASURED. — If  a  special  deposit  in  a  bank  is  stolen  by  its 
cashier,  the  question  as  to  whether  or  not  the  bank  observed  that  degree 
of  diligence  which  was  due  the  plaintiff  is  not  dependent  upon  the  ques- 
tion whether  or  not,  under  similar  circumstances,  it  trusted  its  cashier 
with  its  own  property  of  like  kind,  and  it  is  not  error  to  refuse  a  charge 
making  it  so  dependent.  What  the  bank  ouglit  to  have  done,  in  order 
to  come  up  to  the  measure  of  diligence  required  by  law,  cannot  be  ar- 
rived at  by  showing  what  it  actually  did  in  other  matters  relating  to  its 
own  affairs. 

Assumpsit.  There  was  a  verdiot  for  the  plaintiff,  and  the 
bank  appealed. 

Erwin,  du  Bignon  &  Chisolm  and  Barrow  &  Osborne,  far  the 
appellant. 

C.  N.  West  and  J.  R.  Sanssy,  for  the  appellee. 

^^'^  LUMPKIN",  J.  The  case  now  before  us  is  quite  similar  to 
that  of  the  Merchan'ts'  Nat.  Bank  v.  Guilmartin,  88  Ga.  797,  93 
Ga.  503,  44  Am.  St.  Rep.  183,  in  which  this  court  dealt  ait  length 
-with  the  duties  and  liabilities  incurred  by  a  bank  in  accepting 
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from  one  of  its  customers  a  special  deposit  under  circumatances 
which,  in  law,  would  create  a  gratuitous  bailment.  In  view  of 
tiie  elaborate  discussion  of  the  subject  then  entered  into,  it  will 
not  be  necessary  in  this  opinion  to  again  cite  the  numerous  au- 
thorities in  support  of  the  rule  that  it  is  incumbeoit  upon  a  bank, 
in  order  to  vindicate  its  diligence  where  the  loss  of  a  special 
deposit  occurs. through  the  negligence  or  dishonesty  of  one  of 
its  employes,  to  show  reasonable  care  and  circumspection  on  its 
part,  both  as  regards  the  selection  of  such  employ^  in  the  first 
instance,  and  as  to  his  subsequent  retention  in  a  poeition  of 
trust.  Our  present  endeavor  will  therefore  be  simply  to  show 
the  application  of  this  rule  to  the  facts  of  the  case  at  bar. 

1.  The  plaintiff  having  satisfactorily  proved  authority  on  the 
part  of  the  defendant's  cashier  to  receive  and  receipt  for  the 
special  deposit  in  question,  a  prima  facie  case  was  made  out  by 
then  introducing  in  evidence  the  receipt  given  by  the  cashrier, 
and  proving  a  failure  to  deliver  the  property  on  demand.  Under 
section  2064  of  the  code,  the  burden  would  thus  be  cast  upon  the 
defendant  of  showing  it  had  exercised  at  least  slight  diligence 
in  the  care  and  keeping  of  the  property. 

2.  The  defendant  sought  to  escape  liability,  on  the  ground 
that  the  loss  ot  plaintiff's  property  was  sustained  through  no 
negligence  on  its  part,  but  was  due  solely  to  ^®®  the  wrongful 
conduct  of  its  defaulting  cashier,  who  had  embezzled,  not  only 
the  special  deposit  of  the  plaintiff,  but  also  a  considerable  amount 
<ft  valuable  property  belonging  to  the  bank  itself.  In  support 
of  this  defense,  evidence  was  introduced  to  show  that  all  requisite 
diligence  had  been  observed  in  the  selection  of  the  cashier;  that 
he  had  remained  in  the  service  of  the  bank  many  years,  and  had 
gained  the  implicit  confidence  of  its  managing  officers;  and  that 
up  to  about  three  years  previous  to  the  discovery  of  the  theft,  his 
reputation  was  not  merely  good,  but  **he  stood  in  the  commun- 
ity for  honesty  and  integrity  as  high  as  any  man."  No  definite 
account,  however,  yras  given  of  the  cashier,  either  as  to  his  repu- 
tation or  conduct,  during  the  three  years  next  preceding  the 
discovery  of  his  defalcation.  It  does  not  appear  that  during 
this  period  any  effort  was  made  on  the  part  of  the  officials  of  the 
bank  to  inquire  into,  or  even  casually  scrutinize,  the  conduct  or 
habits  of  the  cashier  and  determine  for  themeelves  his  true  char- 
acter for  honesty  and  integrity,  or  to  exercise  even  a  slight  su- 
pervision over  the  important  affairs  with  which  he  was  intrusted. 
Od  the  contrary,  it  would  peera  that  they  allowed  themselves 
to  be  lulled  into  a  state  of  tranquil  inactivity  by  the  sense  of 
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fancied  seourii^  tliey  derived  from  tihe  assumption,  that  ob 
he  had  in  the  past  proved  faithful  to  his  trust,  he  must  surely 
remain  equally  trusbwonthy  in  the  future. 

In  the  argument  before  us,  it  was  earnestly  insisted  by  cooin- 
sel  for  the  plaintiff  in  error,  that  the  oifiicdals  of  the  bank  had 
done  all  that  could  reasoniably  be  expected  of  them  in  regard  to 
informing  themselves  as  to  the  real  character  of  the  cashier;  for, 
as  was  argued,  it  having  been  once  definitely  ascertained  by 
them  that  his  reputation  for  honesty  and  integrity  was  above  sus- 
picion, they  had  a  right  to  rely  upon  the  presumption  of  law  that 
he  would  remain  honest  and  reliable.  While  this  contention  is 
»or  ingenious  and  was  strongly  stated,  it  cannot  be  accepted  as 
sound.  Presumptions  of  this  kind  are  raised  by  law  as  mere 
rules  of  evidence,  and  have  no  application  whatever  to  the  con- 
duet  of  men  in  the  ordinary  affairs  of  life,  being  designed  mere- 
ly to  expedite  and  assist  Judicial  investigation,  and  not  being  in- 
tended to  influence  or  justify  the  acts,  or  omissions  to  act,  of 
those  upon  whom  is  devolved  the  performance  of  legal  duties, 
nor  to  set  up  a  standard  by  which  their  diligence  shall  be  meas- 
ured and  tested.  The  application  of  these  rules  of  evidence  in 
the  conduct  of  every-day  business  affairs  would  often  lead  to 
absolute  absurdities.  For  instance,  how  could  it  be  said  that 
a  banker,  implicitly  relying  upon  the  vague  presumption  of  law 
that  everyone  is  honest  until  the  coi^rary  is  shown,  would  be 
justified  in  piling  up  money  intrusted  to  his  care  in  the  middle 
of  the  street,  and  leaving  it  there  to  take  care  of  itself? 

"We  cannot  reach  the  conclusion  that  the  showing  of  diligence 
made  by  the  defendant  in  the  present  case  reasonably  met  the 
requirements  of  the  law.  The  rule,  as  laid  down  by  the  su- 
preme court  of  the  United  States  in  Preston  v.  Prather,  137  U.  S. 
604,  and  as  universally  recognized,  is  that:  "Persons  depositing 
valuable  articles  with  banks  for  safekeeping,  without  reward, 
have  a  right  to  expect  that  such  measures  will  be  taken  as  will 
ordinarily  secure  them  from  burglars  outside  and  from  thieves 
within;  that  whenever  ground  for  suspicion  arises,  an  examina- 
tion will  be  made  to  see  that  they  have  not  been  abstracted  or 
tampered  with;  that  competent  men,  both  as  to  ability  and  integ- 
rity, for  the  discharge  of  these  duties  will  be  employed;  and  that 
they  will  be  removed  whenever  found  wanting  in  either  of  these 
particulars." 

The  requirement  that  not  only  must  due  diligence  be  observed 
in  selecting  a  cashier  in  the  first  place,  btit  that  some  degree  of 
supervision  over  him,  with  a  view  to  ascertaining  whether   he 
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should  be  retained,  ought  to  he  ^®  exercised,  is  hy  no  means 
s  harsh  one.  Indeed,  the  rule  of  diligence  applicable  to  banJts 
ifl  a  very  material  modification  in  their  favor  of  that  governing 
ordinary  bailees.  Usually,  where  a  bailee  is  intrusted  with  valu- 
able property,  he  cannot  shift  his  responsibility  of  accounting 
for  it  by  showing  that  a  wrongful  conversion  of  the  property 
was  committed  by  another  person,  to  whom  he  delegated  the 
duty  imposed  upon  himself  alone;  for,  as  a  general  rule,  he  would 
be  held  to  have  employed  such  other  person  at  liis  own  peril,  and 
every  act  of  his  agent  would,  in  law,  be  the  act  of  himself. 

It  is  only  that  the  law  looks  to  the  intention  of  the  parties, 
where  property  is  deposited  with  a  bank  for  safekeeping,  that 
the  strict  rule  as  to  bailments  is  relaxed,  and  a  bank  is  allowed  to 
discharge  itself  from  liaibility  by  showing  that,  although  loss  oc- 
curred through  the  dishonesty  of  its  agents,  it  had  itself  exer- 
cised due  care  and  circumspection,  both  as  to  tJieir  selection  in 
the  first  place,  and  as  to  their  retention  in  ofiice  thereafter.  A 
corporation  can  act  only  through  its  agents;  and  it  is  evideait 
that  when  a  person  makes  a  special  deposit  with  a  bank,  he  under- 
etands  that  his  property  must,  of  necessity,  be  placed  in  the  keep- 
ing of  employes  in  the  service  of  the  corjx) ration.  Therefore, 
he  is  held  to  tacitly  agree  that  he  will  not  attempt  to  hold  the 
bank  responsible  for  loss,  if  it  in  good  faith  takes  all  reasonable 
precautions  in  having  suij^ble  and  competent  agents  to  discharge 
the  trust  delegated  to  it.  However,  it  is  not  true  that,  in  such 
case,  the  depositor  consents  that  the  duty  raised  by  the  bailment 
may  be  shifted  upon  the  shoulders  of  persona  other  than  the 
bailee;  this  duty  remains  owing  by  the  bailee  alone.  The  de- 
positor simply  assents  to  the  employment  by  the  bailee  of  agents 
to  aid  it  in  the  performance  of  such  duty;  the  effect  of  which 
is  merely  to  change  the  test  of  liability  resting  upon  the  bailee  in 
case  of  loss. 

••*  The  court  below  fully,  but  concisely,  charged  the  jury  as 
to  the  manner  in  which  the  defendant  oould  vindicate  its  dili- 
gence in  regard  to  the  employment  and  retention  of  its  cashier. 
The  only  possible  objection  to  the  charge  we  have  been  able  to 
discover  is,  thsft  the  judge  instructed  the  jury,  in  effect,  that  it 
was  incumbent  on  the  bank  to  show  that,  during  the  whole  term 
of  the  bailment,  it  had  exercised  at  least  a  slight  supervision  over 
its  cashier,  and  that  in  so  doing  no  indications  of  dishonesty,  or 
other  rea«on  for  distrusting  him,  had  appeared.  After  careful 
reflection,  we  feel  safe  in  reaching  the  conclusion  that  this  was 
not  stating  the  rule  too  strongly  against  the  defendant.      Tli* 
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duty  imposed  by  law  upon  a  bank  to  remove  from  its  service  an 
employ^  who  has  become  wanting  either  in  ability  or  integrity, 
necessarily  comprehends  the  incidental  requirement  of  maintain- 
ing a  reasonable  surveillance  or  supervision  over  such  employ^; 
else,  how  is  the  bank  to  know  when  such  duty  of  removal  arises? 
Certainly,  where  a  bank  is  called  upon  to  explain  its  nonabserv- 
ance,  it  cannot  be  deemed  a  sufficient  answer  that  the  bank  failed 
to  comply  with  this  duty  simply  becausie  it  was  not  ^ware  that  the 
time  for  its  observance  had  amved,  when  it  was  within  the  power 
of  the  bank,  by  the  exercise  of  but  slight  diligence,  to  have  fuUy 
informed  itself  that  the  necessity  to  act,  and  to  act  promptly,  was 
at  hand.  The  duty  of  a  bailee  to  provide  competent  agents  to 
care  for  the  property  of  the  bailor  may  be  analogized  to  the  sim- 
ilar obligation  resting  upon  a  master  to  provide  suitable  coem- 
ploy^s  when  a  servant  is  expected  to  work  in  connection  with 
others.  This  court  recognized  that  a  master's  duty  in  this  re- 
gard did  not  cease  with  simply  providing  in  the  first  place  com- 
petent fellow-servants,  when  in  McDonald  v.  Eagle  etc.  Mfg. 
Co.,  68  Ga.  839,  the  rule  was  laid  down  that:  "A  principal  is  not 
Kable  for  the  negligence  of  a  fellow-servant  in  the  ^^^  same  job, 
unless  the  principal  himself  was  negldgent  in  not  using  ordinary 
diligence  in  selecting  the  fellow-servant,  or  in  retaining  him 
after  knowledge  of  incompetency  or  negligence.*'  Such  is  the 
rule  which  likewise  obtains  in  many  other  jurisdictions.  Thus» 
where  an  agent,  competent  and  skillful  at  the  date  of  his  hiring, 
subsequently  acquires  the  habit  of  intoxication,  the  master  ie 
guilty  of  negligence  if  he  retains  such  agent  with  knowledge  of 
that  fact:  Laning  v.  New  York  Cent.  E.  E.  Co.,  49  N.  Y.  521; 
10  Am.  Eep.  417;  Ohapnmi  v.  Erie  Ey.  Co.,  55  N.  Y.  579;  Hunt- 
ington etc.  E.  E.  Co.  V.  Decker,  84  Pa.  St.  419;  Ohio  etc.  Ey. 
Co.  V.  Collam,  73  Ind.  261;  38  Am.  Eep.  134.  And  mere  lack 
of  actual  knowledge  of  the  servant's  unfitness  will  not  necessarily 
excuse  the  master;  he  cannot  shut  his  eyes  and  claim  exemp- 
tion from  liability,  but  must  use  the  proper  degree  of  diligence 
in  keeping  informed  of  the  servant's  habits  and  conduct.  In 
Oilman  v.  Eastern  E.  E.  Corp.,  10  Allen,  233,  87  Am.  Dec.  635, 
it  was  held,  "if  the  switchman  was  an  habitual  drunk- 
ard, and  this  fact  was  known,  or  ought  to  have  been 
known,  to  the  corporation,  and  the  injury  resulted  from 
his  intoxication,  the  corporation  is  responsible."  The  same 
rule  was  announced  in  Chicago  etc.  E.  E.  Co.  v.  Sullivan, 
63  111.  293,  Scott,  J.,  saying:  "Whether  O'Keefe  was  a  careful 
and  competent  man  when  he  was  first  employed  by  the  company 
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ia  not  now  a  material  inquiry.  The  controlling  question  is, 
whether  he  was  an  unfit  person  for  his  position  at  the  time  of  .the 
injury  to  Sullivan,  and  whether  the  company  knew  of  his  inca- 
pacity, or  could  have  known  it  hy  the  exercise  of  reasonable  dili- 
gence." Certainly,  it  is  all  important  that  a  bank  should  keep 
a  reasonable  supervision  over  such  of  its  employ&  as  occupy  posi- 
tions offerijig  the  temptation  and  the  means  to  do  wrong;  for, 
as  already  intimated,  without  the  maintenance  of  some  surveil- 
lance, the  duty  of  removing  such  employes  when  they  ***  become 
deficient  or  unreliable  could  seldom  be  known  or  performed  un- 
til too  late  to  shield  from  loss  the  persons  for  whose  protection 
the  duty  is  imposed  by  law. 

3.  The  fact  that  the  defendant  bank  intrusted  its  own  money 
and  other  property  to  the  safekeeping  of  its  defaulting  cashier, 
and,  in  consequence,  itself  suffered  a  heavy  loss  through  hia 
peculations,  is  one  which  the  jury  might  very  properly  consider 
in  arriving  at  a  conclusion  concerning  the  good  faith  and  dili- 
gence observed  by  the  bank's  officials.  However,  this  solitary 
fact  could  not  properly  serve  as  the  test  upon  which  the  liability 
of  the  bank  should  be  made  to  depend.  What  the  bank  ought 
to  have  done  in  order  to  oome  up  to  the  full  measure  of  dili- 
gence required  by  the  law,  could  not  be  arrived  at  by  showing 
simply  what  it  actually  did  in  other  matters  relating  to  its  own 
affairs.  Indeed,  the  officials  of  the  bank  might  have  been  grossly 
negligent  concerning  the  care  bestowed  upon  its  own  property; 
and  it  could  not  excuse  its  negligence  in  regard  to  the  duty  owing 
to  its  customers  by  showing  it  had  been  equally  negligent  in 
failing  to  properly  look  after  its  own  affairs.  The  question  is  not 
«  new  one,  but  has  been  repeatedly  passed  upon  by  other  courts 
of  unquestionably  high  standing,  as  came  to  the  notice  of  th« 
writer  when  he  made  a  thorough  and  laborious  research  of  the 
authorities  preparatory  to  writing  an  opinion  in  Merchants*  Nat 
Bank  v.  Guilmartin,  when  it  made  its  first  appearance  before  thia 
court:  See  88  Ga.  797.  We  confidently  assume  that  our  ruling 
upon  this  question  will  be  readily  accepted  as  correct  withou* 
further  citation  of  authority. 

4.  In  none  of  the  numerous  grounds  of  the  motion  for  a  ne^r 
trial  filed  by  the  plaintiff  in  error  have  we  discovered  error  which 
would  require  or  justify  a  reversal  of  the  judgment  of  the  court 
below  denying  another  hearing.  We  cannot  attempt  the  labori- 
ous task  of  dealing  spwifically  with  each  of  the  alleged  errors 
complained  "•***  of,  and  have  confined  this  discussion  to  such 
qnestionA  only  as  control  the  case  upon  its  substantial  merits. 
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As  will  have  been  seen  by  tbe  foregoing  brief  but  exbaustive 
statement  of  the  evidence  relied  on  by  the  defense  to  rebut  the 
prima  facie  case  of  liability  made  out  by  the  plaintiff,  the  defend- 
ant bank  utteriy  failed  in  its  attempt  to  prove  due  compliance 
with  the  requirements  of  the  law  as  to  diligence.  Indeed,  under 
the  evidence  submitted  upon  this  issue,  which  was  the  main  de- 
fense relied  on  by  the  bank,  the  jury  would  not  have  been  war- 
ranted in  finding  other  than  they  did.  As  to  all  other  issues 
involved  in  the  case,  the  verdict  of  the  jury  is  amply  sustained  by 
the  record  before  us,  and  could  not  properly  be  set  aside. 

Judgment  on  main  bill  of  exceptions  affirmed. 

Cross-bill  of  exceptions  dismissed. 

BANKS— LOSS  OE  THEFT  OP  GRATUITOUS  SPECIAL  DE- 
POSITS. — The  duty  of  a  bank  in  protecting  and  keeping  safely  a  gra- 
tuitous special  deposit  requires  it  to  exercise  only  slight  care  and 
diligence.  It  is  liable  only  for  a  want  of  that  degree  of  care  and  dili- 
gence which  is  termed  "gross  negligence";  and  the  question,  in  case  of 
loss,  turns  on  the  question  as  to  whether  there  was,  or  was  not,  gross 
negligence  in  taking  care  of  the  property:  Merchants'  Nat.  Bank  v. 
Guilmartln,  93  Ga.  503;  44  Am.  St.  Rep.  182;  Gray  v.  Merriam,  148 
111.  179;  39  Am.  St.  Rep.  172.  Where  a  gratuitous  special  deposit  in  a 
bank  has  been  stolen  by  its  cashier,  the  first  inquiry  is,  in  determining 
whether  the  bank  exercised  "slight  care  and  diligence"  in  caring  for 
and  keeping  the  deposit.  Was  the  cashier  at  the  time  of  his  original 
selection  and  employment  a  fit,  proper,  and  trustworthy  person  for 
such  position,  so  far  as  the  bank,  in  the  exercise  of  slight  diligence, 
could  ascertain  and  determine.  If  he  was,  the  next  inquiry  would  be, 
Did  the  bank,  at  any  time  before  the  theft,  know,  or  have  cause  to 
suspect,  that  he  had  become,  or  was  likely  to  become,  untrustworthy? 
The  bank  is  bound  to  exercise  slight  diligence  all  along  during  the  time 
of  his  employment.  The  burden  of  proof,  after  proof  of  loss,  is  on  the 
bailee  to  show  that  it  exercised  slight  diligence,  but  this  is  not  estab- 
lished by  showing  merely  that  the  officers  of  the  bank  treated  the 
bailor's  property  in  the  same  manner  that  they  treated  the  property  of 
the  bank:  Merchants'  Nat.  Bank  ▼.  Gailmartin,  93  Ga.  503;  44  Am. 
8t.  Bep.  182,  and  note. 
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Maril  V,  Connecticut   Firr  Insurance  Company. 

[95  Georgia,  604.] 

INSURANCE  -  PAROL  EVIDENCE  —  "  WATCHMAKER'S 
MATEKIALS." — If  a  policy  of  insurance,  after  coverinz  "  watches,  dia- 
monds, clocks,"  etc.,  specitically,  includes  "watchmaker's  materials," 
and  there  is  nothing  in  the  pjlicy  to  indicate  what  that  term  means,  it 
must  be  cla  sed  ad  an  ambiiruous  expression,  whicli  mav  be  explained 
by  parol  evidence,  in  order  to  apply  the  policy  to  the  subject  of  the  in- 
surance. 

INSURANCE  — WRITTEN  AND  PRINTED  CONDITIONS.— 
If,  in  a  policy  of  insurance,  there  is  a  conflict  between  the  written  state- 
ment of  the  subject  of  insurance  and  tlie  printed  conditions  of  the 
policy,  the  former  must  prevail. 

INSURANCE  — CONDITIONS  — INFLAMMABLE  SUBSTAII- 
CES. — A  recovery,  in  case  of  loss,  may  be  had  upon  a  policy  of  fire  in- 
surance wliich  i«ver8  a  st'ock  of  material  used  in  a  particular  business, 
and  wiiich  contains  a  printe<l  con  iilion  that  prohibited  the  keeping  and 
use  ot  certain  inll  iminatUe  substances  upon  the  premises,  althou>;h  they 
were,  in  fact,  tliere  kept  and  use  1,  if  it  appears  that  their  use  was  a  nec- 
essary, usual,  and  customarily  incident  to  such  business,  and  that  they 
were  kept  only  in  such  quantities,  and  used  o  dy  in  such  a  manner,  as 
mudt  necessarily  have  been  in  contemplation  of  the  parties  at  the  time 
the  policy  was  issued. 

INSURANCE— INFLAMMABLE  SUBSTANCES.— In  an  action 
upon  a  j»olicy  of  tire  insurance,  covering  the  m:tterials  of  a  certain  busi- 
ness, where  the  policy  contains  a  {)rinted  condition  prohibiting  the  keep- 
ing and  use  of  certain  intlammaole  substances,  a  recovery  may  be  had 
if  the  business  insured  was  of  such  a  character  that  some  of  such  sub- 
stances constituted  coinp  )nent  parts  of  the  stock  of  materials  used  in 
such  business,  as  the  policy  itself  wou'd  then  cover  such  inflammable 
substances,  notwithstanding  the  condition. 

Action  on  a  fire  insurance  policy.  The  policy  was  written 
upon  "watches,  jewelry,  diamonds,  silver  and  plated  ware,  clocks, 
musical  instruments,  faaicy  goods,  bric-a-brac,  and  other  mer- 
chandise usual  to  a  jewelry  stock  in  and  out  of  safes,"  and  "watch- 
maker's material,"  while  it  was  all  contained  in  a  certain  three- 
story  brick,  metal-roofed  building.  The  policy,  on  its  face,  pro- 
vided that  it  should  be  void  if  the  risk  was  increased  by  any 
means  within  the  control  of  the  assured,  or  if  benzine,  gasoline, 
petroleum,  or  crude  earth  or  coal  oils  were  kept  or  used  on  the 
premises  without  written  ooneent.  It  also  oontained  this  clause: 
"Kerosene  oil,  if  of  the  legal  standard,  may  be  used  for  lights; 
lamps  to  be  filled  by  daylight  only;  one  barrel  may  be  kept  on  the 
premises  for  this  purpose;  and  may  aJso  be  kept  for  sale  in  stores, 
in  quantities  not  exceeding  five  barrels  at  any  one  time;  if  kept 
in  greater  quantities,  without  written  consent,  the  policy  shall 
be  void.**  A  fire  occiirred  on  the  premises,  and  a  loss  ensued. 
There  was  an  amended  ofTicial  report,  containing  the  evidence, 
sent  up  with  the  case.  The  material  parts  of  this  evidence  are 
stated  in  the  opinion.    After  the  plaintiff  had  put  in  his  teeti- 
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mony,  the  defendant  moved  for  a  nonsuit.  The  plaintiff  then 
offered  to  testify  as  stated  in  the  opinion.  The  court  refused  to 
admit  this  testimony,  and  granted  the  nonsuit.  The  plaintiff 
excepted. 

Garrard,  Meldrim  &  Fewman,  for  the  appellant. 

Denmark  &  Adams,  for  the  appellee. 

600  ATKINSON,  J.  With  the  addition  that  evidence  wa« 
introduced  showing  that  proofs  of  loss  were  submitted  to  the  de- 
fendant company  within  the  time  prescribed,  and  a  demand  for 
payment  made  in  writing;  that  the  demand  was  never  complied 
with;  that  suit  was  brought  within  the  time  limited  by  the  policy, 
and  proof  made  that  from  three  hundred  to  three  hundred  and 
fifty  dollars  would  be  a  proper  allowance  for  counsel  fees  for  the 
prosecution  of  this  litigation,  the  facts  as  stated  in  the  official  re- 
port are  sufficiently  full  for  the  determina/tion  of  the  questions 
made  in  this  record.  It  will  be  seen  from  an  examination  of  the 
official  report,  as  amended  supra,  that  the  plaintiff  proved  his  loss, 
the  submission  of  proofs  of  loss,  a  demand  for  payment  in  accord- 
ance with  the  terms  of  the  policy  sued  upon,  and  the  value  of 
counsel  fees;  and  closed.  A  motion  for  nonsuit  was  made,  upon 
what  ^^^  special  grounds  does  not  appear  in  the  record;  but  we 
may  presume,  from  the  line  of  argument  pursued  here  and  the 
fact  that  the  plaintiff  made  such  a  case  as  would  undoubtedly 
have  authorized  a  finding  for  him,  that  the  motion  for  nonsuit 
was  predicated  upon  the  ground  that  the  plaintiff  had  rendered 
void  his  policy  of  insurance  by  keeping  and  using  upon  the  prem- 
ises occupied  by  him  benzine  and  kerosene,  contrary  to  the  con- 
ditions of  his  policy  of  insurance,  which  prohibited  the  same. 
The  evidence  showed  that  in  his  store  the  assured  kept  a  small 
quantity  each  of  kerosene  and  benzine,  of  the  former  all  told,  in- 
cluding that  in  lamps,  abooit  one  gallon,  of  the  latter  about  one 
pint  or  a  little  more.  None  of  either  was  destroyed  by  fire.  After 
the  court  had  signified  its  intention  to  grant  a  nonsuit,  but  before 
the  order  to  that  effect  had  been  taken,  the  plaintiff  offered  to 
prove,  in  addition  to  the  evidence  already  submitted,  that  at  the 
time  the  insurance  was  effected,  he  was  carrying  on  a  jewelry 
business,  selling  and  repairing  watches  and  clocks;  that  he  in- 
tended to  continue  such  business,  and  this  fact  was  known  to  the 
defendant;  that  in  the  conduct  of  this  business,  and  as  a  part  of 
a  watchmaker's  material,  and  as  incidental,  usual,  customary, 
and  naturally  pertaining  to  the  stock  and  business,  kerosene  and 
benzine  were  used  in  small  and  reasonable  quantitiee  in  cleaning 
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the  works  of  watches  and  clocks,  the  kerosene  being  used  in  part 
in  a  student^s  lamp  (kept  in  the  £rtx)re);  and  that  said  benzine  and 
kerosene  did  not  cause  the  fire,  nor  contribute  to  it,  and  were 
not  even  consumed  in  whole  or  in  part  by  the  fire.  This  testi- 
mony was  repelled  by  the  court  as  being  inconsistent  with  the 
contract  as  expressed  in  the  policy;  whereupon,  the  oourt  granted 
«  nonsuit,  and  to  this  judgment  exception  is  taken. 

We  are  not  now  to  consider  whether,  ir  view  of  the  very  tri- 
fling and  inconsiderable  quantities  in  which  the  ^^^  prohibited 
inflammable  substances  were  used  and  kept,  and  the  fact  that  they 
were  so  kept  as  not  materially  to  have  affected  the  risk  of  the  in- 
surer, or  in  any  manner  to  have  contributed  to  the  loss,  the  court 
would,  in  the  first  instance,  have  been  authorized  to  grant  a  non- 
suit; but  whether,  with  the  supplemental  evidence  offered,  it 
should  have  done  so.  The  first  question  to  consider  is,  whether 
the  testimony  offered  was  competent.  The  contract  of  insurance 
was  in  writing,  and  the  rule  of  law  is,  that  parol  evidence  is  in- 
admissible to  add  to,  take  from,  or  vary  the  terms  of  an  unam- 
biguous written  contract;  and  the  kindred  rule  to  this  is,  that 
if  the  written  agreement  appears  from  its  terms  to  be  so  ambigu- 
ous as  not  fully  to  express  tlie  contract  between  the  parties,  parol 
evidence  is  admissible  to  explain  such  ambiguity.  If  the  written 
agreement  is  full,  explicit,  and  unambiguous,  it  must  be  taken 
as  conclusively  representing  the  real  contract  between  the  parties, 
and  neither  will  be  permitted  by  parol  to  in  any  manner  vary  its 
terms.  If,  for  want  of  fullness  of  statement,  the  contract  be  in- 
definite or  uncertain,  parol  evidence  is  admissible,  not  to  vary, 
add  to,  or  take  from  the  contract,  but  to  explain  and  so  illumi- 
nate it  as  to  make  the  real  intention  of  the  parties  apparent.  It 
will  be  seen  by  an  examination  of  its  provisions  that  the  policy 
of  insurance  covers  a  number  of  articles  specifically,  including 
watches,  diamonds,  clocks,  etc.,  and  finally,  by  the  use  of  the 
words  "watchmaker's  materials,"  such  articles  as  would  be  com- 
prehended within  that  general  descriptive  teran.  In  order  to 
determine  what  was  covered,  or  by  the  parties  intended  to  be 
covered,  by  that  general  term,  it  is  necesstwy  to  inquire  some- 
where what  it  means.  No  index  to  its  meaning  is  afforded  by 
any  other  expression  contained  in  the  policy;  there  is  nothing 
hi  that  instniment  to  indicate  what  the  parties  intended  should 
be  its  meaning.  It  is,  therefore,  an  expression  which  must  be 
classed  •**  as  ambiguous,  and,  being  ambiguous,  parol  evidence 
is  admiaaible  to  explain  its  meaning.  The  plaintiff  offered  ia 
prove  that  both  kerosene  and  benzine  in  reasonable  quantities 
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■were  used  in  his  business  as  a  part  of  a  watchnaaker's  material, 
and  that  their  use  as  such  was  necessary,  customary,  and  usual 
in  the  conduct  of  such  business;  that  he  was  engaged  in  the  con- 
duct of  this  business  at  the  time  this  insurance  was  effected,  and 
that  the  defendant  knew  such  to  be  the  fact.  Had  he  proven 
these  facts  to  the  satisfaction  of  the  jury,  then  he  would  have 
shown  that  the  very  articles,  for  the  keeping  and  use  of  which  he 
was  nonsuited,  were,  in  fact,  themseilves  made  by  the  terms  of  'his 
policy  the  subject  of  the  insurance,  and  the  jury  would  have  been 
authorized  to  find  that  the  policy  was  written  with  reference  to 
the  continuance  of  such  a  'business.  If  they  were  a  part  of  a 
watchmaker's  materials,  they  were  as  much  covered  by  the  policy 
of  insurance  as  the  springs,  hands,  dials,  tools,  glasses,  or  any 
other  articles  used  by  a  watchmaker  in  the  conduct  of  his  busi- 
ness. If,  then,  by  the  stating  clause  of  the  policy  itself,  an  arti- 
cle were  insured,  it  surely  could  not  be  seriously  insisted  that  the 
policy  would  be  avoided  because  of  the  printed  conditions  there- 
inafter appearing,  to  the  effect  that  the  keeping  and  use  of 
the  \eary  article  insured  in  the  manner  contemplated 
by  the  parties  should  render  the  policy  void.  One  of  the  ele- 
mentary rules  for  the  construction  of  policies  of  insurance  is, 
that  if  there  be  a  conflict  between  the  written  statement  of  the 
suhject  of  insurance  and  the  printed  conditions  of  the  policy, 
the  former  must  prevail.  A  contrary  doctrine  would  present  the 
strange  anomaly  of  an  insurance  company  issuing  to  another 
a  policy  of  insurance  containing  such  conditions  as  that 
under  no  circumstances  could  payment  of  the  loss  be  there- 
under legally  demanded.  A  rule  which  permitted  the  printed 
conditions  to  control  the  written  statement  *^^  of  the  subject 
upon  which  the  insurance  was  issued  would  place  the  insurance 
company  in  the  peculiar  position  of  saying,  in  effect:  I  issue 
you  this  policy;  1  accept  your  money  in  satisfaction  of  my  de- 
mand for  premiums;  I  insure  your  property  to  be  used  in  your 
business,  but  if  you  use  it,  your  policy  is  void.  A  parallel  case, 
and  one  which  alone  adequately  expresses  the  peculiar  paradox 
in  the  case  supposed,  is  to  be  found  in  the  sage  advice  given  to 
her  youthful  daughter,  when  an  affectionate  but  over-cautiouB 
mother,  in  reply  to  the  simple  request: 

*'  Mamma,  may  I  go  out  to  8wim?** 
0Bid  to  Tier: 

*  Yes,  my  darling  daughter; 
Hang  your  clothes  on  a  hickory  limb, 
But  don't  go  near  the  water." 

Brem  if  the  inflammable  substances,  the  keeping  emd  qm 
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of  which  it  ifl  claimed  avoided  the  policy  of  insuxance,  were  not 
of  themselvee  a  subject  of  the  insurance,  yet,  if  the  articles  were 
employed  by  the  assured  in  the  conduct  of  the  particular  busi- 
ness, and  the  use  of  such  articles  is  a  necessary  incident  to 
the  conduct  of  such  business,  the  parties  will  be  presumed 
to  have  contnacted  with  reference  thereto,  and,  at  the  time  the 
insurance  policy  was  issued,  the  insurer  will  be  presumed  to  have 
had  in  contemplation  the  use  of  such  substances  by  the  assured 
when  he  assumed  the  risk,  and,  under  such  circumstances,  will  be 
presumed  to  have  waived  the  condition  under  which  the  use  of 
such  substance  would  render  the  policy  void.  For  instance,  if 
he  insured  a  powder  manufactory,  he  must  have  contnacted  with 
reference  to  the  use  of  combustible  materials  necessary  to  be 
employed  in  its  manufacture.  Thus,  where  a  policy  covered 
property  described  as  a  stock  such  as  is  usually  kept  in  a  general 
retail  store,  and  the  keeping  of  gunpowder  was  prohibited  by  the 
printed  portions  of  the  policy,  it  was  held  that  if  gunpowder 
formed  a  ®^  part  of  the  general  stock  usually  kept  in  a  retail 
store,  then  the  keeping  of  the  powder  was  not  a  vio- 
lation of  the  conditions  of  the  policy:  Peoria  Fire 
etc.  Ins.  Co.  v.  Hall,  12  Mich.  202.  So,  if  the  insur- 
ance be  upon  a  printing  establishment  and  the  keep- 
ing or  use  of  camphene  was  prohibited,  as  the  policy  covered  a 
printer's  etock  and  materials,  and  it  was  shown  that  camphene 
waa  necessary  to  clean  the  type  and  was  usually  employed  by 
printers  for  that  purpose,  the  prohibition  was  held  not  to  apply: 
Harper  v.  New  York  City  Ins.  Co.,  22  N.  Y.  441.  So,  also,  the 
use  of  kerosene  was  prohibited,  but  as  the  policy  covered  a  pho- 
tographer's stock,  materials,  etc.,  and  it  being  shown  that  kero- 
sene was  usually  employed  in  the  'business  for  heating  paper  and 
other  purposes,  it  was  held  that  the  prohibition  did  not  apply, 
even  though  gas  could  have  been  used  equally  aa  effectually  for 
that  purpose:  Hall  v.  Insurance  Co.  of  North  America,  58  N.  Y. 
292;  17  Am.  Rep.  256.  Those  cited  are  a  few  of 
the  many  cases  illustrating  the  principle  which  we  here 
announce.  We  have  seen  that  parol  evidence  was  ad- 
missible to  explain  the  meaning  of  the  term  "watch- 
maker's materials"  as  employed  in  the  policy;  and  there- 
fore the  court  erred  in  repelling  the  testimony  offered  by  the 
plaintiff,  to  the  effect  that  benzine  and  kerosene,  in  the  quanti- 
ties in  which  he  kept  and  used  them,  were  necessary  to  be  used 
in  the  conduct  of  that  business;  and  the  testimony  so  excluded, 
coupled  with  such  testimony  at  was  already  introduced,  makes 
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euch  a  case  as  that,  whether  we  treat  the  kerosene  and  benzine 
in  question  as  included  among  those  articles  insured  under  the 
general  term  "watchmaker's  materials,"  or  whether  we  treat 
them  as  simply  inflammable  substances  used  in  connection  with 
and  as  a  part  of  the  business  in  which  the  assured  was  engaged 
— the  property  employed  by  him  in  which  business  was  covered 
by  this  insurianoe,  in  either  event  the  jury  would  ^^^  have  (been 
warranted  in  finding  in  his  favor  against  the  company. 

We  therefore  conclude  that  the  court  erred  in  granting  a  non- 
suit, and  the  judgment  is  accordingly  reversed. 


INSURANCE— PAROL  EVIDENCE-AMBIGUITIES.— While  pa- 
rol evidence  is  not  admissible  to  vary  the  terms  of  a  contract  in 
writing,  it  is  admissible  for  the  purpose  of  applying  the  terms  of 
the  writing  to  the  subject  matter,  and  removing  any  ambiguitj' 
arising  from  such  application:  Stoops  v.  Smith,  100  Mass.  63;  97  Am". 
Dec.  70,  and  note.  It  is  admissible  to  explain  an  ambiguity,  whether 
latent  or  patent:  Shore  v.  Miller,  80  Ga.  93;  12  Am.  St.  Rep.  239. 

INSURANCE. —  WRITTEN  CONDITIONS  PREVAIL  OVER 
PRINTED  ONES,  in  a  policy  of  insurance,  in  cases  of  conflict  between 
them:  Note  to  Lancaster  Fire  Ins.  Co.  v.  Lenheim,  33  Am.  Rep.  783, 
784. 

INSURANCE— COMBUSTIBLES.— A  clause  in  a  policy  of  insurance, 
prohibiting  the  keeping  or  use  of  inflammable  or  combustible  materials, 
18  a  part  of  the  contract  of  insurance ;  and  such  keeping  or  use  will  avoid 
the  policy,  unless  they  were  incidental  to  the  business,  adopted  from 
necessity  or  custom,  and  recognized  by  the  insurer,  or  the  combustibles 
were  kept  in  small  quantities  for  a  special  and  not  dangerous  purpose: 
Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  450;  13  Am.  St.  Rep.  582.  The 
use  of  such  materials  as  are  ordinarily  and  necessarily  used  in  the  busi- 
ness, the  stock  and  materials  of  which  are  covered  by  the  policy,  does 
not  avoid  the  policy,  although  by  its  printed  clauses  the  keeping  or  use 
of  such  materials  is  prohibited :  Note  to  Birmingham  Fire  Ins.  Co.  v. 
Kroegher,  24  Am.  Rep.  150.  An  insured  business  is  supposed  to  be  car- 
ried on  in  the  customary  mode:  Note  to  Lancaster  Fire  Ins.  Co.  v. 
Lenheim,  33  Am.  Rep.  781.  A  condition  against  keeping  or  using  on 
the  premises  "petroleum,  naphtha,  benzine,  benzole,  gasoline,"  etc.,  or 
"camphene,  spirit  gas,  or  any  burning  fluid  or  chemical  oils,"  does  not 
prohibit  the  using  of  one  or  more  of  such  substances  temporarily  for 
cleaning  naachinery:  Note  to  Wheeler  v.  Traders'  Ins.  Co.,  13  Am.  St. 
Rep,  585;  or  for  the  medicinal  purposes  of  the  insured:  Williams  v. 
Fireman's  Fund  Ins.  Co.,  54  N.  Y.  569;  13  Am.  Rep.  620.  Dangerous 
articles  kept  as  part  of  a  stock  in  trade  are  covered  by  the  policy,  where 
such  stock  is  insured,  and  it  is  shown  that  such  articles  belonged  to 
stock.  Insurance  companies  must  be  deemed  to  be  familiar  with  the 
materials  necessary  to  the  carrying  on  of  anjr  trade  or  business,  the 
"stock  in  trade"  of  which  they  insure,  and,  in  issuing  the  policy,  they 
must  be  deemed  to  have  intended  to  include  all  such  materials  in  the 
risk:  Note  to  Lancaster  Fire  Ins.  Go.  v.  Lenheim,  33  Am.  Bep.  781-784. 
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Davis  v,  Dodson.      Dodson  v,  Davis. 

[96  Qeobgia,  718.] 

PARTNERSHIP  — POWER  OF  PARTNER  TO  BIND  FIRM 
IN  A  PRIVATE  TRANSACTION.— It  is  not  within  the  ac-ope  of  the 
authority  of  one  member  of  a  partnership,  in  a  private  transaction  be- 
tween himself  and  another,  and  in  consideration  of  a  benefit  bestowed 
upon  himself  alone,  and  not  shared  in  by  his  partner,  to  undertake  to 
bmd  his  firm  to  any  agreement  whatsoever. 

PARTNEKSHIP— LAW  FIRMS— POWER  OF  MEMBER  TO 
BIND  FIKM  IN  A  PRIVATE  TRANSACTION.— It  is  not  within  the 
scope  of  the  business  of  a  law  partnership  to  collect  choses  in  action 
without  charging  for  services  rendered  in  so  doing.  Hence,  if  one  mem- 
ber of  such  a  firm,  being  the  owner  of  a  pronjissorv  note,  sells  it  to  a 
third  person,  a  part  of  the  consideration  being  that  the  seller's  firm  will 
collect  the  note,  if  not  paid,  without  charge,  the  contract  is  not  binding 
apon  the  firm  or  another  member  of  it,  as  the  seller  has  no  authority, 
by  virtue  of  the  partnership,  to  bind  his  partner  by  any  such  contract. 

Complaint.  There  was  a  judgment  for  the  defendants  and 
the  plaintiff  appealed. 

Copeland  &  Jackson,  for  the  appellant. 
Payne  &  Walker,  for  the  appellees. 

''*«  LUMPKIN,  J.  The  plaintiff  below,  Davis,  as  executor  of 
Hall,  sued  out  an  attachment  aguinst  Dodson  &  Moon,  a  nonresi- 
dent ''*•  firm  of  attorneys  at  law,  which  attachmeait  was  levied 
upon  land  in  Walker  county  as  the  property  of  Moon,  one  of  the 
defendants.  The  case  made  by  the  declaration  in  attachment, 
as  amended,  was,  in  substance,  as  follows:  The  defendants,  as 
attorneys  at  law,  received  for  collection  from  the  plaintiff's  testa- 
tor a  promissory  note,  at  the  same  time  giving  him  a  receipt  in 
the  following  words: 

"Chattanooga,  Tenn.,  Dec.  23d,  1886. 

'^Received  of  S.  P.  Hall  a  note  on  Larkin  Payne,  payable  to 
B.  M.  Dodson  and  indorsed  by  him,  for  fifteen  hundred  dollars, 
dated  the  7th  day  of  March,  1886,  and  due  12  months  after  date, 
with  interest  at  the  rate  of  7  per  cenft  per  annum  from  date, 
and  secured  by  a  deed  of  trust  on  230  acres  of  land,  the  home 
place  of  said  Payne,  made  to  said  Dodson  as  trustee,  with  power 
of  sale.  If  said  note  is  not  paid  at  maturity,  we  agree  to  fore- 
close the  deed  of  trust  by  the  first  Tuesday  in  May,  1887,  free  of 
cost  to  Mr.  Hall,  and  not  to  charge  him  any  fees,  this  being  the 
agreement  under  which  he  purchased  said  note  and  deed  of  trust 

*T)ODSON  &  MOON, 
"Attyt.  at  Law." 

The  money  due  upon  the  note  specified  in  the  foregoing  receipt 
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•was  collected  by  the  defendants,  who  failed  and  refused  to  pay 
the  same  over  to  the  plaintiff. 

The  defendant  Moon  pleaded,  in  substance,  that  he  did  not 
sign  the  receipt;  that  it  was  not  signed  by  any  one  authorized  by 
him;  that  neither  he,  nor  the  firm  of  Dodson  &  Moon,  as  such, 
ever  had  the  possession,  custody,  or  control,  for  collection  or 
otherwise,  of  any  such  note  or  paper  as  was  described  in  this 
receipt;  nor  did  he  or  his  firm,  at  any  time  or  in  any  mianner, 
collect  or  receive  any  money  thereon,  either  as  attorneys  at  law 
or  otherwise;  but  that  the  giving  of  the  recedpt  was  the  indi- 
vidual act  of  Dodson,  for  which  neither  Moon  nor  the  firm  was 
in  any  manner  responsible. 

At  the  trial,  the  plaintiff  offered  evidence  to  show  that  the  re- 
ceipt in  question  was  signed  by  Dodson  in  '^^^  the  maane  of  his 
firm,  ajid  that  he  afterward  collected  the  money  due  on  the  note, 
giving  therefor  receipts  signed  by  him  individually,  and  had 
failed  to  account  for  the  money  collected.  No  evidence  whatever 
was  introduced  to  show  that  Moon  ever  had  any  knowledge  of 
the  transaction,  or  had  ever  ratified  the  giving  of  the  receipt  to 
Hall.  Nor  was  it  shown  that  Moon  ever  had  personal  possession 
of  the  note,  or  recognized  its  possession  by  his  firm,  or  that  he 
took  part  in,  or  knew  of,  its  collection  by  Dodson.  On  the  con- 
trary, as  the  receipt  would  seem  to  indicate,  the  truth  of  the  mat- 
ter probably  was,  that  Dodson  traded  to  Hall  a  note  payable  to 
himself  and  which  he  held  in  his  individual  capacity;  and  as  an 
inducement  to  Hall  to  purchase  the  same,  undertook  by  the  re- 
ceipt to  bind  the  firm  of  Dodson  &  Moon  to  collect  the  note  free 
of  charge.  If  the  effect  of  giving  the  receipt  was  to  obligate  that 
firm  to  perform  the  service  indicated,  it  is  obvious  that  it  would 
make  no  difference  that  Moon  never  took  any  active  part  in,  or 
even  knew  of,  the  collection  and  misapplica:tion  of  the  money 
due  on  the  note;  for  he  would  be  responsible  and  liable  for  every 
act  of  Dodson  while  acting  within  the  scope  of  his  authority  as 
a  member  of  the  partnership.  Therefore,  the  question  present* 
itself,  whether  Dodson,  by  virtue  of  his  general  authority  to  rep- 
resent his  firm,  could,  in  a  transaction  such  as  that  disclosed  by 
the  record  now  before  us,  make  a  contract  binding  alike  upon 
his  partner  and  himself  as  composing  the  firm  of  Dodson  & 
Moon. 

We  do  not  see  how  it  can  be  seriously  contended  that  it  is  with- 
in the  scope  of  the  authority  of  one  member  of  a  partnership,  in 
a  private  transaction  between  himself  and  another,  and  in  con- 
sideration of  a  benefit  bestowed  upon  himself  alone,  and  not 
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shared  in  by  his  partner,  to  undertake  to  bind  his  firm  to  any 
agreement  whatsoever.  In  a  transaction  of  this  kind,  he  would 
■"*  be  acting  solely  in  his  individual  capacity,  and  not  as  a  mem- 
ber of  his  firm.  We  had  thought  it  a  very  imiversally  recognized 
fact  that  lawyers  are  in  the  habit  of  charging  their  clients  for 
services,  and  that  the  main  object  of  forming  law  partnerships 
was  the  avowed  purpose  of  reaping  a  goodly  harvest  of  fees.  In 
fact,  complaint  has  frequently  been  made  that  lawyers  are  some- 
times too  diligent  and  over-zealous  reapers.  But,  in  all  serious- 
ness, it  would  defeat  the  very  object  for  which  a  law  partner- 
ship was  formed,  if  one  of  its  several  members  were  allowed, 
•without  the  express  assent  of  the  others,  to  undertake  to  bind 
the  firm  to  perform  legal  services,  without  compensation,  either 
for  the  actual  time  and  la;bor  necessary  to  be  expended,  or  for  the 
responsibility  and  liability  the  firm  would  incur  by  the  under- 
taldng.  Certainly,  it  is  the  right  of  an  attorney,  acting  for 
himself  alone,  as  a  matter  of  charity  or  friendship,  to  collect  a 
paper  for  another  without  charging  a  fee  for  his  services;  but 
the  present  case  sufficiently  demonstrates  how  serious  and  unjust 
a  matter  it  would  be  if  an  attorney  were  permitted  to  thus  bind 
his  partner,  without  his  consent,  and  with  no  remuneration  for 
the  risk  incurred.  We  have  yet  to  see  the  rare  spectacle  of  an 
attorney  at  law,  or  a  firm  of  them,  rendering  professdonal  ser- 
vices gratuitously  as  a  recognized  and  customary  incident  of  the 
business  in  which  they  engage.  We  have  long  ago  departed  from 
the  honorarium  from  which  our  ancient  ancestors  in  this  noble 
profession  either  wholly  or  partially  derived  their  means  of  sub- 
sistence. 

Under  the  facts  shown  on  the  trial,  therefore,  we  have  no 
hesitancy  in  saying,  the  plaintif!  failed  utterly  to  make  out  a 
case.  It  was  contended  by  counsel,  however,  that  in  the  light  of 
certain  evidence  shown  to  have  been  discovered  since  the  trial, 
a  different  result  would  be  inevitable  if  a  new  trial  were  granted. 
The  evidence  relied  on  was  a  certain  contract  purporting  to  have 
^**  been  entered  into  between  Dodson  and  Payne,  and  explain- 
ing how  the  former  came  into  possession  of  the  note  sold  to  Hall, 
as  follows: 

"This  agreement,  made  the  1st  day  of  March,  1886,  witness- 
eth:  That  Jjarkin  Payne  has  this  day  given  E.  M.  Dodson  his  note 
for  the  sam  of  fifteen  hundred  dollars,  which  is  to  become  due 
one  year  after  date,  and  has  made  a  deed  of  trust  on  his  lands  in 
Dade  county,  Ga.,  to  secure  the  same.  The  agreement  between 
Of  i«,  that  said  Dodson  m  to  negotiate  said  note  to  the  best  ad- 
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vantage  possible,  and  for  this  purpose  is  to  indorse  the  same  if 
necessary,  and  is  to  apply  the  proceeds  of  the  note  as  follows:  A 
judgment  of  about  the  sum  of  $350.00  in  the  superior  court  of 
Dade  county,  in  favor  of  the  estate  of  E.  W.  Forester  deceased, 
now  controlled  by  M.  A.  B.  Tatum;  whatever  interest  may  be 
found  in  settlement  to  be  due  from  me  (Payne)  to  Wm.  Glass  on 
the  mortgage  heretofore  given  to  him,  if  any;  any  balance  of  fees 
that  I  may  be  owing  to  said  Dodson  or  to  Dodson  &  Moon;  and 
the  balance  he  will  pay  over  to  said  Payne.  Nothing  will  be  paid 
to  "William  Glass  until  further  order  from  said  Payne. 
"This  1st  of  March,  1886.  E.  M.  DODSON, 

"LAEKIN  PAYNE." 

Instead  of  being  impressed  that  this  paper  would  aid  the  plain- 
tiff's case,  we  are  the  more  strongly  convinced  that  in  no  sense, 
either  legally  or  morally,  is  Moon  liable  for  the  misapplication 
by  Dodson  of  the  money  which  the  latter  collected  upon  the  note 
intrusted  to  him  by  the  plaintiff's  testator.  Under  this  oontraot, 
it  is  plain  that  Dodson,  in  his  individual  capacity,  became  the 
trustee  of  Payne  to  raise  money  upon  the  note  and  apply  it  as 
directed.  Certainly,  it  was  not  an  undertaking  on  the  part  of  the 
firm  of  Dodson  &  Moon,  and  Payne  could  not  have  held  that 
firm  liable  in  the  event  Dodson  violated  the  trust.  The  mere 
fact  that  Dodson  &  Moon  were  named  among  the  beneficiaries 
thereunder  amounts  to  nothing;  for  it  might  as  well  be  said  thai 
either  of  the  other  beneficiaries  named  in  the  instrument  thereby 
became  responsible  for  Dodson's  execution  of  the  trust,  '^^^  sim- 
ply because  a  benefit  would  be  conferred  upon  him  by  its  faithful 
performance  on  the  part  of  Dodson. 

The  only  effect  of  this  paper  upon  the  present  case  is  to  show 
that  Dodson,  instead  of  owning  absolutely  and  in  his  own  right 
the  note  he  tiiaded  to  Hall,  at  that  time  simply  held  it  in  trust 
for  Payne  for  the  purpose  of  negotiation,  etc.  With  the  per- 
formance of  the  personal  and  private  obligations  of  Dodson,  his 
firm  had  nothing  to  do;  so  we  think  the  newly  discovered  evi- 
dence is  favorable  to  the  defendant,  rather  than  to  the  plaintiff, 
for  it  clears  up  the  last  doubt  as  to  -whether  Dodson  &  Moon 
owned  the  note  at  the  time  it  was  traded  to  Hall,  or  had  any  in- 
terest in  that  transaction. 

Judgment  affirmed. 

Cross-bill  dismissed. 

PARTNEKSHIP  — USE  OF  FIRM  NAME  FOR  INDIVIDUAL 
PURPOSES. — A  partner's  use  of  the  firm  name  for  a  purpose  entirely 
distinct  from  the  partnership  business,  u  prima  facie  evidence  that  the 
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act  was  nnanthorizedand  a  fraud  upon  the  partnership,  and  ench  evi* 
dence  mast  be  rebutted  by  one  seekinjz  to  hold  the  other  partners  bound 
by  the  contract,  by  showing  their  asfcent  thereto:  Eastman  v.  Cooper, 
15  Pick.  276;  26  Am.  Dec.  600,  and  note.  A  contract  of  a  partner  for 
bis  own  benefit  cannot  bind  the  firm,  unless  the  other  members  have 
assented  to  it:  Warder  v.  Newdigate,  11  £.  Mon.  174;  62  Am.  Deo.  667; 
Levi  V.  Latham,  16  Ifeb.  509;  48  Am.  Bep.  361. 


Leaks  v.  Laoby. 

[05  Okoboia,  747.] 

MUNICIPAL  CORPORATIONS  —  GARNISHMENT.  —  Public 
policy  forbids  that  a  municipal  corporation  should  be  subject  to  garnish- 
ment in  any  case  where  its  indebtedness  arose  on  account  of  the  exercise 
by  it  of  governmental  functions.  It  cannot,  therefore,  be  garnished  for 
money  due  by  it  to  a  contractor  for  constructing  a  sewer  or  other  public 
work,  although  such  work  is  fully  completed  before  the  garnishment  ia 
eerved,  and  the  debt  is  for  a  balance  then  due  the  contractor. 

Mandamns. 

Thompeon  &  Ramflaiir  and  W.  F.  Turner,  for  the  appellantB. 

Sanders  &  Davis  and  Irwin  &  Bunn,  for  the  defendant. 

''*''  LUMPKIN,  J.  This  case  turns  upon  the  question 
whether  or  not  a  municipal  corporation  is  subject  to  the  process 
of  garnishment  sued  out  for  the  purpose  of  reaching  a  sum  of 
money  due  by  the  mayor  and  council  to  a  contractor  who  had 
constructed  a  public  sewer. 

It  could  scarcely  be  doubted  that  if  the  public  work  was  un- 
completed, a  creditor  of  the  contractor  could  not,  by  garnish- 
ment, cut  off  payments  which  would  otherwise  be  made  by  the 
municipal  authorities  to  the  contractor  as  the  work  progressed. 
It  is  obvious  that  if  this  were  allowed,  it  might,  and  in  most 
cases  would,  seriously  interfere  with  the  performance  by  the  con- 
tractor of  his  undertaking,  and  thus  the  public  would  be  sub- 
jected to  inconvenience  and  delay  at  the  instance,  and  for  the 
benefit,  of  a  party  in  whose  affairs  it  had  no  interest  or  concern 
whatever.  It  very  frequently  happens  that  a  contractor  actually 
needs  partial  payments,  in  order  to  be  able  to  carry  on  his  work. 
We  deem  it  unnecessary  to  consume  further  time  in  endeavoring 
to  show  that,  in  a  case  of  this  kind,  it  would  never  do  in  'hold 
that  municipal  authorities  could  be  subjected  to  the  '''•**  pro- 
cess of  garnishment.  The  protection  of  the  contractor  might  bo 
a  matter  of  no  great  co^icem,  and  there  is,  perhaps,  no  special 
reason  why  the  law  would  favor  him;  but  the  welfare  of  the  pub- 
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lie  requires  the  prompt  and  speedy  completion  of  works  in  which 
the  community  at  large  is  interested^  and  forbids  the  delaying  of 
the  same  for  the  sake  of  a  mere  individual. 

In  the  present  case,  however,  it  was  insisted  that  the  reason 
for  the  rule  above  stated  would  not  apply,  because  the  eewer  in 
question  had  been  actually  completed,  the  public  were  receiving 
the  benefit  of  it,  and  nothing  remained  to  be  done  except  for  the 
mayor  and  council  to  pay  over  a  balance  due  the  contractor. 
There  is,  of  course,  some  distinction  befcw^een  cases  of  the  class 
first  above  instanced  and  the  case  in  hand;  but  still,  we  are  de- 
cidedly of  the  opinion  that  public  policy  forbids  that  a  munici- 
pal corporation  should  be  subject  to  garnishment  in  any  case 
where  its  indebtedness  arose  on  account  of  the  exercise  by  it  of 
governmental  functions,  which  include,  of  course,  the  prosecu- 
tion of  public  works  and  improvements  for  the  benefit  of  the 
body  politic.  It  is  not  to  the  municipal  authorities,  after  the 
work  has  been  completed,  a  matter  of  the  slightest  concern  to 
whom  the  money  due  for  the  work  should  be  paid.  The  munici- 
pality has  no  interest  in  aiding  a  creditor  to  collect  his  debt,  or 
in  shielding  the  debtor  from  pa3dng  it,  and,  therefore,  there  is 
no  reason  why  it  should  be  drawn  into  litigation  pending  between 
these  parties,  but  many  good  reasons  why  it  should  not.  It  nec- 
essarily requires  time,  labor,  and  oftentimes  expense  in  the  em- 
ployment of  counsel  and  otherwise,  to  answer  and  defend  gar- 
nishment suits,  attend  courts,  and  otherwise  give  attention  to  liti- 
gation; and  these  burdens  should  not  be  imposed  upon  public 
servants,  whose  entire  time  and  attention  ought  to  be  given  to 
the  discharge  of  their  official  duties.  Even  if  the  municipality 
should  be  compensated  in  ''*®  money  for  the  loss  of  the  time 
of  its  officials  and  the  expenses  of  litigation,  it  by  no  means  fol- 
lows that  all  the  evils  would  be  relegated.  The  failure  of  a  city 
or  town  official  to  answer  a  garnishment,  the  filing  of  an  answer 
too  late,  the  making  therein,  through  inadvertence  or  otherwise, 
of  an  untrue  statement,  and  many  other  conceivaible  things, 
might  subject  the  corporation  to  great  loss  and  damage,  with  no 
corresponding  benefit  for  a  complete  and  accurate  performance 
of  everything  necessary  in  answering  the  garnishment  and  giving 
aititention  to  the  case.  Again,  while  the  officials  were  engaged 
in  answering  the  garnishment  or  in  looking  after  the  litigation, 
they  would  be  compelled  to  neglect  the  duties  properly  devolv- 
ing upon  them,  and  this  very  neglect,  it  is  easy  to  perceive,  might 
result  in  subjecting  the  municipality  to  loss,  damage,  and  incon- 
venience in  many  different  ways. 

AM.  St.  Kbp.,  Vou  LI. —  8 
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We  deem  it  unnecessary  to  prolong  this  discussion,  and  will 
conclude  it  by  referring  to  the  case  of  Connolly  v.  Thurber  Why- 
land  Co.,  92  Ga.  651,  to  which  this  court  gave  thoughtful  consid- 
eration. The  decision  in  that  case,  in  principle,  controls  the  pres- 
ent one,  and  the  authorities  there  cited  amply  support  the  propo- 
sition that  public  policy  requires  the  exemption  of  municipal  au- 
thorities from  the  process  of  garnishment. 

Judgment  affirmed. 

Garnishment  of  Muniolpalltlea.* 

Rule  Applicable  to  State  Oovernment.— It  is  plainly  shown  In  the 
monographic  note  to  Divine  v.  Harvie,  18  Am.  Dec.  200-203,  that 
the  United  States  and  states  are  not  subject  to  garnishment;  and  the 
later  cases  of  McMeekin  v.  State,  9  Ark.  553,  Swepaon  v.  Turner,  76 
N.  C.  115,  Wilson  v.  Bank  of  Louisiana,  55  Ga.  98,  Lodor  v.  Baker,  39 
N.  J.  L.  49,  Dewey  v.  Garvey,  130  Mass.  86,  further  support  the  doctrine 
that  a  government  or  state  is  not  subject  to  garnishment.  In  Wilson 
V.  Bank  of  Louisiana,  55  Ga.  95,  this  doctrine  was  applied  to  the  confed- 
erate government.  The  most  frequent  applications  of  the  rule  are 
where  creditors  seek  to  subject  the  salaries  of  state  officers  to  the 
process  of  garnishment:  Swepson  v.  Turner,  76  N.  C.  115;  McMeekin 
v.  State,  9  Ark.  553;  note  to  Iiathrop  v.  Clapp,  100  Am.  Dec.  510;  but 
the  rule  will  prevents  creditor  from  attaching  money  in  the  hands  of  a 
state  treasurer,  dun  to  a  nonresident  debtor:  Lodor  v.  Baker,  39  N.  J.  L. 
49;  and  a  state  lunatic  hospital,  under  the  control  and  government  of 
the  commonwealth,  cannot  be  charged  as  the  trustee  of  a  person  to 
whom  it  is  indebted  for  personal  services:  Dewey  v.  Garvey,  130 
Mass.  86.  The  authorities  are  uniform  in  exempting  the  states  and 
United  States  from  the  process  of  garnishment,  but  this  uniformity  is 
lacking  with  respect  to  the  exemption  of  municipal  corporations  from 
■uch  process;  and  it  is  the  purpose  of  this  note  to  show  the  existing 
condition  of  the  law  respecting  the  garnishment  of  such  bodies. 

Ca$e$  Denying  the  Power  to  Oamish  Municipal  Corporationr. — In  the 
monographic  note  to  Divine  v.  Harvie,  18  Am.  Dec.  204-207,  the 
cases  cited  support  the  general  rule  that  municipal  corporations 
are  cot  subject  to  the  process  of  garnishment.  This  rule  is  further 
supported  by  the  following  Inter  authorities  showing  that  cities  are  not 
subject  to  garnishment:  Bartoll  v.  Bauman,  12  111.  App.  450;  Bmich  v. 
Woolsey,  22  111.  App.  185;  Triebel  v.  Colburn,  64  111.376;  Claflin  v. 
Iowa  City,  12  Iowa,  284;  Caldwell  v.  Stewart,  30  Iowa,  379;  Jenks 
v.  Osceola  Tp.,  45  Iowa,  554;  First  Nat.  Bank  v.  Ottawa,  43  Kan.  294; 
Bwitrer  v.  Wellington,  40  Kan.  250;  10  Am.  St.  Kop.  196;  Hawthorn 
▼.  St.  Louis,  11  Mo.  59;  47  Am.  Dec.  I4l ;  Fortune  v.  St.  Louis,  23  Mo. 
239;  Pendleton  v.  Perkins,  49  Mo.  565;  Merwin  v.  Chicago,  46  111.  133; 
92  Am.  Dec.  204;  Mayor  v.  Rowland,  26  Ala.  498;  Smoot  v.  Hart,  SS 
Ala.  69;  Underbill  v.  Calhoun,  63  Ala.  216;  Holt  v.  Experience,  26  Ga. 
113;  Born  t.  Williams,  81  Ga.  796;  Bank  v.  Mayor,  92  Ga.  361;  People 
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V.  Omaha,  2  Neb.  166;  Marx  v.  Parker,  9  Wash.  473;  43  Am.  St.  Rep. 
849;  Hadley  v.  Peabody,  13  Gray,  200;  Erie  v.  Knapp,  29  Pa.  St.  173; 
Burnham  v.  Fond  du  Lac.  15  Wis.  193;  82  Am.  Dec.  668;  Eoeller  v. 
Ames,  33  Minn.  132 ;  Memphis  v.  Laski,  9  Heisk.  511 ;  24  Am.  Rep.  327 ; 
Merrell  v.  Campbell,  49  Wis.  535;  35  Am.  Rep.  785;  Mayor  v.  Root, 
fc  Md.  95;  63  Am.  Dec.  692;  and  that  towns  are  not  liable  to 
garnishment  or  trustee  process:  Sauer  v.  Nevadaville,  14  Col.  54; 
Bradley  v.  Richmond,  6  Vt.  121;  Shepard  v.  Turner,  13  Allen, 
92;  Brown  v.  Heath.  45  N.  H.  168;  Manchester  v.  Burns,  45  N.  H.  482; 
Walker  v.  Cook,  129  Mass.  577.  The  fact,  however,  that  a  city  is  not 
liable  to  the  statutory  garnishment  does  not  protect  it  from  a  bill  in 
equity  to  reach  money  in  its  treasury  belonging  to  a  debtor:  Pendleton 
V.  Perkins,  49  Mo.  565;  Speed  v.  Brown,  10  B.  Mon.  108,  111. 

It  makes  no  difference  whether  the  city  or  town  is  sued  in  foreign  or 
execution  attachment.  It  cannot  be  made  a  garnishee  in  either  case: 
Erie  v.  Knapp,  29  Pa.  St.  173 ;  Hadley  v.  Peabody,  13  Gray,  200 ;  Brown 
V.  Heath,  45  N.  H.  168.  The  treasurer  of  a  municipal  corporation,  be- 
ing a  mere  agent  thereof,  is  not  liable  to  the  process  of  garnishment  to 
reach  moneys  held  by  him  for  the  city:  Smith  v.  Woolsey,  22  111.  App. 
185;  Triebel  V.  Colburn,  64  111.  376.  Nor  will  such  process  reach  funds 
of  the  corporation  accruing  to  it  by  taxation  either  while  in  the  course 
of  collection  by  suit,  or  after  they  have  been  paid  into  its  treasury: 
Underbill  v.  Calhoun,  63  Ala.  216,  overruling  Smoot  v.  Hart,  33  Ala. 
69.  It  has  even  been  held,  where  a  public  officer  deposits  funds  in  a 
bank  in  his  individual  name,  hut  such  funds  belong,  in  equity,  to  the 
municipal  corporation  of  which  he  is  an  officer,  that  such  funds  can- 
not be  garnished  at  the  suit  of  his  individual  creditors:  Marx  v. 
Parker,  9  Wash.  473;  43  Am.  St.  Rep.  849.  Most  of  the  cases  above 
cited  in  support  of  the  proposition  that  a  municipal  corporation  cannot 
be  garnished  are  those  in  which  some  creditor  of  an  officer  or  employ^ 
of  the  city  has  invoked  the  process;  but  the  rule  is  not  limited  to  such 
cases.  It  cannot  be  garnished  for  a  debt  due  from  it  to  a  citizen,  as 
shown  by  county  orders  for  money:  Merrell  v.  Campbell,  49  Wis.  535; 
35  Am.  Rep.  785.  So,  where  it  is  invested  by  statute  with  power  to 
establish  and  maintain  public  schools,  it  is  not  subject  to  garnishment 
in  respect  to  a  debt  which  it  owes  for  work  done  on  a  municipal  school- 
house:  Bom  V.  Williams,  81  Ga.  796;  Bank  v.  Mayor,  92  Ga.  361.  A 
code  provision  that  "a  municipal  corporation  shall  not  be  garnished" 
does  not  limit  the  exemption  from  such  process  to  cases  in  which  it 
would  interfere  with  the  discharge  of  corporate  duties.  The  exemption 
applies  to  all  cases:  Jenks  v.  Osceola  Tp.,  45  Iowa,  554.  Money  due  a 
policeman  cannot  be  garnished  in  the  city  treasurer's  hands,  though 
nothing  remains  to  be  done  but  to  pay  it  over:  Triebel  v.  Colburn,  64 
111.  376;  and  funds  voluntarily  placed  in  a  city  treasury  by  an  appli- 
cant for  a  license  cannot  be  garnished,  although  the  license  has  not 
been  issued,  nor  the  conditions  necessary  to  its  issue  fully  complied 
with  by  the  applicant:  Smith  v»  Woolsey,  22  111.  App.  185.  A  munici- 
pal corporation  must  necessarily  act  through  its' officers  or  agents,  and 
a  garnishment  proceeding  against  them  is,  in  substance  and  legal  effect, 
one  against  the  corporation  itself;  but  the  rule  is,  that  a  public  officer 
who,  in  his  official  capacity,  holds  money  to  be  paid  out  to  individuals, 
is  not  subject  to  garnishment  proceedings  or  trustee  process:  Wendell 
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V.  Pierce,  13  N.  H.  502;  Chealy  ▼.  Brewer,  7  Mass.  259;  Stillman  t, 
leham,  11  Conn.  124;  Bulkley  v.  Eckert,  3  Pa.  St.  368;  45  Am.  Dec 
650;  note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  510. 

In  garniebment  proceedings  against  a  city,  it  is  sometimes  conceded 
that  money  due  municipal  otficeis,  agents,  or  contractors  is  not  liable 
to  the  process,  but  insisted  that,  if  the  city  is  required  to  answer,  the 
alleged  indebtedness  may  not  fall  in  any  of  these  classes.  "  But,  in 
our  opinion,"  says  the  court,  in  Merwin  v.  Clncago,  45  III.  133,  92  Am. 
Dec.  204,  "the  city  should  not  be  subjected  to  this  species  of  litigation, 
no  matter  what  may  be  the  character  of  the  indebtedness.  If  we  hold 
it  must  answer  in  all  these  cases,  and  the  exemption  from  liability  be 
allowed  to  depend  in  each  case  upon  the  character  of  the  indebtedness, 
we  still  leave  it  liable  to  a  vast  amount  of  litigation  in  which  it  has  no 
interest,  and  obliged  to  spend  the  money  of  the  people  and  the  time  of 
its  otficials  in  the  management  of  matters  wholly  foreign  to  the  object 
of  ita  creation.  A  municipal  corporation  cannot  properly  be  turned 
into  an  instrument  or  agency  for  the  collection  of  private  debts.  It 
exists  simply  for  the  public  welfare,  and  cannot  be  required  to  con- 
sume the  time  of  its  officers,  or  the  money  in  its  treasury,  in  defending 
suits  in  order  that  one  private  individual  may  the  better  collect  a  de- 
mand due  from  another.  A  private  corporation  must  assume  the  same 
duties  and  liabilities  as  private  individuals,  since  it  is  created  for  pri- 
vate purposes.  But  a  municipal  corporation  is  a  part  of  the  govern- 
ment. Its  powers  are  held  as  a  trust  for  the  common  good.  It  should 
be  permitted  to  act  only  with  reference  to  that  object,  and  should  not 
be  subjected  to  duties,  liabilities,  or  expenditures  merely  to  promote 
private  interest  or  private  convenience."  To  the  same  effect  are  Swit- 
ler  v.  Wellington,  40  Kan.  250;  10  Am.  St.  Rep.  196;  Underbill  v.  Cal- 
houn, 63  Ala.  216;  Memphis  v.  Laski,  9  Heisk.  511;  24  Am.  Rep.  327; 
Mayor  V.  Root,  8  Md.  95;  63  Am.  Dec.  692.  These  well-considered 
cases  all  show  that  cities  are  exempted  from  garnishment  solely  upon 
the  ground  of  public  policy. 

Among  the  reasons  given  for  holding  that  the  salary  of  a  public  offi- 
cer due  him  from  a  municipal  corporation  cannot  be  reached  or  inter- 
cepted by  his  creditors  under  legal  process  are,  in  substance,  "that 
municipal  corporations  are  auxiliary  to  the  state  government;  that 
their  oflicers  are  public  servants,  employed  to  perform  public  duties; 
that  the  public  have  a  right  to  till  these  offices  by  the  selection  of  the 
moat  suitable  men;  that  these  officers  are  usually  dependent  on  their 
■alaries  for  the  support  of  themselves  and  families;  that  the  efficiency 
of  their  services,  or  even  their  remaining  in  the  public  service,  may  de- 
pend upon  the  prompt  payment  of  their  salaries,  and  the  certainty  that 
they  will  receive  them  when  due.  Hence,  if  creditors  can  step  in  by 
any  le^'al  f  rfx:eedings  and  prevent  the  payment  of  salaries  directly  to 
the  ollicerH  in  jierson,  and  divert  the  money  to  the  satisfaction  of  their 
claims,  the  public  service  would  suffer  by  impairing  its  efficiency,  and 
perhaps  depriving  the  public  of  the  service  of  men  whom  it  would  be 
desired  to  retain.  This  is  not  an  exemption  in  favor  of  the  officer,  but 
a  rule  for  the  protection  of  the  public."  From  these  considerations  of 
public  policy,  it  is  held  that  the  unpaid  salary  of  a  public  officer  can- 
not be  reached,  by  his  creditors,  either  by  garnishment,  attachment, 
or  sappleiuentary  proceedings:  Roellei  v.  Amea,  33  Minn.  132;  note  to 
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Lathrop  v.  Clapp,  100  Am.  Dec.  510;  Mayor  v.  Root,  8  Md.  95;  63  Am. 
Dec.  692;  Bank  v.  Dibrell,  3  Sneed,  378.  The  salary  of  a  public  school- 
teacher cannot  be  attached  by  trustee  process  while  in  the  hands  of 
the  city  officials  whose  duty  it  is  to  pay  it:  Hightower  v.  Slaton,  54 
Ga.  108;  21  Am.  Rep.  273.  So,  for  reasons  of  public  policy,  neither  the 
chief  of  police  of  a  city  or  town,  nor  any  other  member  of  the  munici- 
pal police  force,  is  subject  to  garnishment  for  effects  which  come  to  his 
hands  by  color  of  his  official  authority,  and  without  the  consent  of  the 
owner,  whether  he  obtains  them  lawfully  or  unlawfully :  Connolly  v. 
Thurber  Whyland  Co.,  92  Ga.  651.  A  garnishment,  in  such  a  case,  is, 
in  legal  effect,  one  upon  the  corporation,  and  the  same  reasons  which 
exempt  a  municipal  corporation  from  garnishment  apply. 

In  reaching  the  conclusion  that  public  pv^licy  forbids  the  garnish- 
ment of  municipal  corporations,  the  courts  have  necessarily  had  to 
construe  attachment  laws  to  reach  that  result;  and  it  has  been  held 
that  a  statute  authorizing  an  attachment  to  be  levied  upon  property  of 
the  defendant  in  the  hands  of  any  "person  or  persons  whatever,  cor- 
porate or  sole,"  excludes  municipal  corporations  from  its  operation : 
Mayor  V.  Root,  8Md.95;  63  Am.  Dec.  692;  that  the  word  "corporation," 
in  a  garnishment  law,  does  not  include  municipal  corporations:  Switzer 
V.  Wellington,  40  Kan.  250;  10  Am.  St.  Rep.  196;  Chamberlain  v.  Wat- 
ters,  10  Utah,  298;  and  that  a  section  of  a  code  declaring  that  the 
word  "person,"  when  used  therein,  "includes  a  corporation  as  well  as 
a  natural  person,"  does  not  so  control  subsequent  sections  giving  the 
process  of  garnishment  against  "any  person  indebted  to  the  defendant 
in  attachment,"  etc.,  as  to  authorize  a  garnishment  against  a  public 
municipal  corporation,  to  whom  those  sections,  as  shown  by  their  pro- 
visions, are  inapplicable:  Mayor  v.  Rowland,  26  Ala.  498. 

If  a  municipal  corporation  is  summoned  as  a  garnishee,  it  may  prop- 
erly be  discharged  on  motion,  without  first  making  an  answer:  Merwin 
V.  Chicago,  45  111.  133;  92  Am.  Dec.  204.  It  may,  under  a  statute  ex- 
empting it  from  garnishment  proceedings,  claim  its  exemption  at  any 
time  before  answer  is  filed,  without  waiving  its  rights:  Jenks  v.  Osce- 
ola Tp.,  45  Iowa,  554.  So,  where  an  incorporated  town  is  summoned  aa 
garnishee  on  account  of  salary  due  one  of  its  ofiicers,  it  may  show  in 
discharge  of  its  liability  that  the  officer  is  a  collector  of  its  taxes,  and, 
as  such,  has  received  money  of  the  town,  which  he  insists  upon  return- 
ing, equal  to  the  amount  of  salary  due  him:  Sauer  v.  Nevadaville,  14 
Col.  55. 

As  to  whether  a  municipal  corporation  can  waive  its  right  to  claim 
exemption  from  garnishment,  the  authorities  are  divided.  In  Board 
of  Commrs.  v.  Bond,  3  Col.  411,  it  is  held  that  the  exemption  may  be 
waived  by  appearance  and  submission  to  liability  ;  but  in  Van  Cott  v. 
Pratt,  11  Utah,  209,  it  is  held  that  a  city  cannot  waive  its  exemption 
from  the  process  of  garnishment  in  an  action  between  private  parties; 
and  that  an  ordinance  consenting  that  moneys  in  its  hands  due  as 
wages  and  salaries  to  its  employes  may  be  "attached  under  garnishee 
process"  in  suits  between  private  parties  is  void.  Such  exemption  is 
not  a  mere  privilege,  but  a  legal  right  which  inures  to  the  benefit  of 
the  public:  Van  Cott  v.  Pratt,  11  Utah,  209,  212. 

Caset  Sustaining  Oarniahment. — Having  shown  the  exemption  of  muni- 
cipal corporations  from  the  process  of  garnishment,  a  proposition  sup- 
ported by  the  great  weight  of  authority,  and  adopted  in  contemplation 
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of  the  great  and  paramount  interests  of  public  order  which  it  is  sup' 
posed  to  subserve,  it  remains  to  look  at  what  is  on  the  other  side.  A 
town  or  city  is  as  Bubjwct  to  suit  for  what  it  owes  as  is  a  private  indi- 
vidua),  and  some  courts  hold  that  any  fund  due  from  it  to  a  debtor  is 
as  subject  to  attachment  or  gi^riiishment.  while  in  its  hands  as  if  it 
were  a  private  individual ;  and  that  the  coercive  appropriation  of  the 
salary  of  an  olficer  of  a  city  or  town  to  the  payment  of  his  debts  does 
not  conllict  with  public  policy.  Hence,  cities  and  towns  have,  in  some 
few  cases,  been  held  subject  to  garnishment:  Whidden  v.  Drake,  5 
^■.  H.  13;  Newark  v.  Funk,  15  Ohio  St.  462;  Hray  v.  Wallingford,  20 
Conn.  41();  Wilson  v.  Lewis,  10  R.  I.  285;  Hodman  v.  Musselman,  12 
jBush,  354;  2^^  Am.  Rep.  724:  Smoot  V.  Hart,  33  Ala.  69;  all  cited  in 
Ihe  muno>;raphic  note  to  Divine  v.  Harvie,  18  Am.  Dec.  204-207; 
Mayor  v.  Horton,  38  N.  J.  L.  88;  Denver  v.  Brown,  11  Col.  337;  Laredo 
V.  Nalle,  65  Tex.  359;  Speed  v.  Brown,  10  B.  Mon.  108,  111.  The 
case  of  Whidden  v.  Drake,  5  N.  H.  13,  is  not,  however,  now  the  law  in 
that  state:  Note  to  Divine  v.  Harvie,  18  Am.  De.-.  207;  and  Smoot  v. 
Hart,  33  Ala.  t>9,  was  overruled  in  Underbill  v.  Calhoun,  63  Ala.  216. 
The  pivotal  point  of  the  other  cases  cited  is,  that  in  the  absence  of  any 
statute  exemptijig  municipal  corporations  from  garnishment,  they  are, 
like  individuals  or  private  corporations,  subject  to  the  process  of  gar- 
nishment for  ordinary  debts  due  from  them  to  third  persons:  Laredo 
V.  Nalle,  65  Tex.  359;  Wilson  v.  Lewis,  10  R.  I.  285;  Denver  v.  Brown, 
11  Col.  337.  In  Mayor  v.  Horton,  38  N.  J.  L.  88,  91,  in  deciding  that  a 
municipal  corporation  was  suliject  to  garnishment,  the  court  said: 
"  These  public  corporations  have,  with  legislative  sanction,  a  very  liberal 
power  of  contracting  debts,  and,  in  many  instances,  are  large  borrowers 
of  money  A  public  policy  which  would  place  these  large  sums  wholly 
beyond  the  reach  of  creditors  is  not  so  clear  as  to  justify  this  court  in 
denying  to  suitors  the  beueticial  remedy  by  attachment  against  this 
class  of  debtors."  "  No  one,"  says  Willie,  C.  J.,  in  Laredo  v.  Nalle,  65 
Tex.  359,  should  be  allowed  to  place  his  property  beyond  the  reach  of 
his  creilitora  by  keeping  it  in  the  possession  of  a  municipal  corpora- 
tion." "The  argument,  drawn  from  the  impolicy  and  inconvenience 
of  calling  off  municipal  officers  from  their  duties  to  answer  writs  of 
garnishment,  can  be  used,"  said  the  chief  justice,  "  with  equal  force  to 
show  that  no  suit  whatever  should  be  allowed  against  such  corporations. 
The  otlicers  of  a  city  are  drawn  from  their  duties  to  make  answer  aa 
much  in  the  onu  cast'  as  in  the  other.  Yet,  we  lind  them  constantly 
CfllU*<l  upon  to  answer  suits  ford^bt  or  for  damages  caused  by  the  alleged 
neglect  of  the  city's  agent,  or  to  writs  of  mandamus  issued  to  compel 
them  to  perform  their  dutit-s.  To  answer  to  these  proceedings  and 
properly  tlefend  them,  the  offii-ers  are  frequently  forced  to  leave  their 
posts  of  duty,  and  to  continue  in  attendance  upon  court  for  days,  or 
weeks,  if  necessary,  no  matter  how  inconvenient  it  may  be  to  the  city 
government  to  dispense  with  their  services.  The  policy  of  keeping  the 
opt'rations  of  municipal  government  free  from  the  interference  of  law 
suits  must  yield  to  the  more  im(>ortant  policy  of  securing  to  the  credit- 
ors and  injured  parties  payment  of  their  debts  and  redress  for  their 
wrongs,  to  bo  enforced  by  the  appropriate  process  of  the  law.  It  is 
not  the  policy  of  the  law  that  the  ntizcn  should  be  wronged,  rather  than 
that  the  city  government  should  suffer  inconvenience.  Little  differ- 
ence, if  any,  exists  between  the  inconvenience  of  answering  to  an 


April,  1895.]  Leake  t>.  Lacey.  118 

ordinary  suit  and  that  of  answering  to  a  writ  of  garnishment.  The 
latter  is  nothing  more  than  a  suit  by  the  plaintiff  in  the  writ  against 
the  city,  the  matter  in  dispute,  if  there  be  any  dispute  at  ail,  being  the 
alleged  indebtedness  of  the  city  to  the  debtor  of  the  plaintiff.  It  is  not 
required  to  take  part  in  the  controversy  between  the  plaintiff  and  the 
party  for  whose  debt  it  is  garnished.  It  cannot,  therefore,  be  said, 
that  in  requiring  a  city  to  answer  to  a  writ  of  garnishment,  it  is  neces- 
sarily drawn  into  a  controversy,  with  which  it  has  no  concern.  Neither 
is  the  public  money  thereby  diverted  from  the  channel  in  which  it 
should  flow.  A  payment  to  the  plaintiff  in  garnishment  is,  in  effect,  a 
payment  to  the  original  creditor  of  the  city.  Public  policy  may  demand 
that  a  fund  set  apart  for  erecting  a  public  building  should  not  be  taken 
for  the  debt  of  the  person  contracting  to  do  the  work  during  the  prog» 
ress  of  its  construction,  for  this  may  prevent  its  completion.  But, 
when  the  work  is  finished,  and  the  money  earned,  and  standing  to  the 
credit  of  the  contractor  with  tho  city,  it  should  be  subject,  like  any 
other  property,  to  the  payment  of  his  debts":  Laredo  v.  Nalle,  65  Tex. 
859,  361. 

Counties  are  political  divisions  of  the  state,  and  are  organized  as  a. 
part  of  the  machinery  of  the  government  for  the  performance  of  func- 
tions of  a  public  nature.  They  are  merely  parts  of  the  state  govern- 
ment, and  partake  of  the  state's  immunity  from  liability:  See  mono- 
graphic note  to  Oilman  v.  County  of  Contra  Costa,  68  Am.  Dec.  290,  on 
the  liability  of  counties,  mode  of  its  enforcement,  and  powe  of  the 
legislature  to  modify  or  impair.  Counties  are  generally  classed  as 
quasi  corporations:  Price  v.  County  of  Sacramento,  6  Cal.  254;  mono- 
graphic note  to  Todd  v.  Birdsall,  13  Am.  Dec.  523-525,  on  what  are 
quasi  corporations.  In  some  states,  counties  are  held  not  to  be  munic- 
ipal corporations:  People  v.  McFadden,  81  Cal.  489;  15  Am.  St.  Rep. 
66.  In  other  states,  they  have  been  declared  to  be  municipal  corpora- 
tions, within  the  meaning  of  statutes  affecting  such  corporations:  Iowa 
R.  R.  Land  Co.  v.  Carroll  County,  39  Iowa,  151, 166;  Dowlan  v.  County 
of  Sibley,  36  Minn.  430.  But,  whatever  may  be  the  exact  legal  status 
of  a  county,  it  is  as  much  beyond  judicial  control,  so  far  as  garnishment 
proceedings  are  concerned,  as  municipal  corporations  proper:  Stevens 
V.  St.  Mary's  Training  School,  144  111.  336;  36  Am.  St.  Eep.  438;  Mer- 
rell  V.  Campbell,  49  Wis.  535;  35  Am.  Rep.  785;  and  they  have  been 
held,  almost  uniformly,  to  be  exempt  from  the  process  of  garnishment: 
See  monographic  note  to  Divine  v.  Harvie,  18  Am.  Dec.  203;  Merrell 
•y.  Campbell,  49  Wis.  535;  35  Am.  Rep.  785;  Ward  v.  County  of  Hart- 
ford, 12  Conn.  404;  Dotterer  v.  Bowe,  84  Ga.  769;  Riggin  v.'  Hilliard, 
66  Ark.  476;  35  Am.  St.  Rep.  113;  Boone  County  v.  Keck,  31  Ark.  387; 
Eureka  Sandstone  Go.  v.  Pierce  County,  8  Wash.  236;  McDougal  v. 
Board  of  Supervisors,  4  Minn.  184;  State  v.  Eberly,  12  Neb.  616;  Geer 
V.  Chapel,  11  Gray,  18;  Stermer  v.  Board  of  County  Commrs.,  5  Col. 
App.  379;  Board  of  County  Commrs.  v.  Brown,  6  Col.  App.  43.  They 
are  not  liable  to  the  process  of  foreign  attachment:  Ward  v.  County  of 
Hartford,  12  Conn.  404.  A  county  cannot  be  held  as  trustee  in  foreign 
attachment  of  a  juror  whose  fees  have  not  been  allowed  and  ordered 
paid  by  the  court:  Geer  v.  Chapel,  11  Gray,  18.  In  Stermer  v.  Board 
of  County  Commrs.,  5  Col.  App.  379,  counties  were  said  to  be  "quasi 
corporations,"  and  not  municipal  corporations.  They  were,  neverthe- 
less, held  not  liable  to  garnishment.    This  distinction  between  "quasi 
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corporations'*  and  manicipal  corporations  was  probably  mai^  to  keep 
clear  of  the  case  of  Denver  v.  Brown,  11  Col.  337,  holding  that  a  munici- 
pal corporation  is  liable  to  garnishment.  To  have  held  a  county  not 
liable  to  garnishment,  in  view  of  this  case,  it  was  evidently  necessary 
to  decide  first  that  it  was  not  a  municipal  corporation. 

The  rule  that  public  corporations,  such  as  cities  and  incorporated 
towns,  are  not  subject  to  garnishment,  applies  to  counties,  and  the  rea- 
sons why  such  corporations  should  be  exempt  from  that  process  apply 
with  equal  force  to  counties:  State  v.  Eberly,  12  Neb.  616,  622;  Mc- 
Dougal  V.  Board  of  Supervisors,  4  Minn.  184.  In  Dotterer  v.  Bowe,  84 
Ga.  769,  it  is  held  that  a  county,  without  express  authority  of  statute, 
is  not  subject  to  garnishment,  and  that  to  imply  such  authority  is  con- 
trary to  public  policy.  Even  if  a  statute  as  to  garnishment  is  broad 
enough  to  make  it  applicable  to  counties,  a  county  cannot  be  garnished 
where  the  principal  defendant  cannot  maintain  an  action  against  the 
county,  as  where  his  claim  against  the  county  has  not  been  presented 
to  the  county  commissioners  and  rejected  in  whole  or  in  part  by  them, 
and  which  must  be  done  before  the  county  can  be  sued:  Eureka  Sand- 
«tone  Co.  V.  Pierce,  8  Wash.  236. 

A  county  is  not  subject  to  garnishment  for  a  debt  to  a  citizen:  Mer- 
rell  V.  Campbell,  49  Wis.  535;  35  Am.  Kep.  785.  The  salary  or  wages 
of  an  officer  or  servant  of  a  county  cannot  be  subjected,  in  the  hands  of 
the  county,  to  garnishment  or  proceedings  supplementary  to  execution: 
Wallace  v.  Lawyer,  54  Ind.  501 ;  23  Am.  Rep.  661.  A  garnishment  does 
not  lie  against  a  county  treasurer,  holding  funds  in  his  otticial  capacity, 
to  subject  such  funds  to  the  satisfaction  of  a  judgment  against  the 
county:  Edmondson  v.  De  Kalb  County.  51  Ala.  103.  Neither  is  a 
county  clerk  liable  as  garnishee  in  respect  to  money  received  by  him  in 
redemption  of  land  from  a  tax  sale:  Smith  v.  Finlun,  23  111.  App.   156. 

A  county  is,  however,  liable  to  garnishment  for  a  debt  due  by  it  to  its 
officer,  ander  a  statute  declaring  that  all  persons  are  subject  to  garnish- 
ment, that  the  word  "person"  may  be  applied  to  "bodies  politic  and 
corporate,"  and  that  counties  are  su<-h  bodies:  Waterbury  v.  Board  of 
Commrs. ,  10  Mont.  515;  24  Am.  St.  Rep.  67.  In  this  case,  it  was  con- 
8idere<l  that  public  policy  does  not  require  that  counties  should  be  ex- 
empted from  garnishment  wlien,  instead  of  being  exempted  by  statute, 
their  liability  to  the  process  is  within  the  letter  of  the  law. 

School  Di*trict» — Townthipt — District  of  Columbia. — A  school  district  is 
but  an  instrumentality  of  the  state.  It  is,  therefore,  a  public  quasi  cor- 
poration: See  monographic  note  to  To<M  v.  Birdsall,  13  Am.  Dec.  523, 
on  what  are  quasi  corporations;  and,  like  a  municipal  corporation,  is 
not  subject  to  the  process  of  garnishment :  Kein  v.  School  Diet. ,  42  Mo. 
App.  4(J0;  Skolly  v.  Westminster  School  Dist.,  103  Cal.  652;  School 
Diet.  V.  Ga>?o,  39  Mich.  484;  33  Am.  Rep.  421.  The  word  "iKjrsons," 
in  a  garnishment  statute,  cannot  be  construed  to  include  school  dis- 
tricts: Koin  V.  Scho<d  Dist.,  42  Mo.  App.  460.  A  school  district  is  a 
municipal  corjioration ;  and  cannot  be  garnished  for  teachers' wages, 
whore  the  statute  prohibits  the  garnishment  of  municipal  corporations: 
School  Dist.  ▼.  Gage,  39  Mich.  484;  83  Am.  Rep.  421.  A  municipal 
corporation,  such  as  a  school  district,  or  its  board  of  trustees,  is  not  a 
''person,"  within  the  meaning  of  aKarnishment  law:  Dollman  v.  Muore, 
70  Miss.  267.  The  trustees  of  a  sch'K)!  district,  b-ing  but  special  agents, 
without  general  authority,  to  represent  the  district,  cannoi  be  gar- 
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nished  in  an  attachment  suit  by  a  third  party  againat  its  «reditort 
Skelly  V.  School  Diat.,  103  Cal.  652.  A  board  of  education,  incorporated 
under  territorial  law,  ia  a  public  or  municipal  corporation,  and  ia  not 
liable  to  the  procesa  of  garnishment  for  salary  due  a  teacher,  where  the 
territorial  laws  authorizing  the  garnishment  of  corporations  apply  only 
to  private  corporations:  Chamberlain  v.  Wattera,  10  Utah,  298.  If  a 
town  haa  been  divided  into  school  districts,  neither  the  town  nor  its 
treaaurer  ia  liable  to  garnishment  for  a  teacher'a  wagea,  at  least  until 
an  order  therefor  has  been  given  by  the  school  committee  in  favor  of 
the  teacher:  Spencer  v.  School  Diat.,  11  R.  I.  637. 

In  Montana,  however,  a  public  municipal  corporation,  as  a  school 
district,  is  not  exempt  from  the  procesa  of  garniahment,  aa  all  persona, 
under  the  statute  of  that  state,  are  subject  to  garnishment,  and  the 
word  "person"  includea  "bodies  politic  and  corporate":  Whalen  v. 
Harriaon,  11  Mont.  63;  Waterbury  v.  Board  of  Commrs.,  10  Mont.  515j 
24  Am.  St.  Rep.  67. 

If  a  township  is  garnished,  and  both  partiea  treat  it  aa,  and  thereby 
practically  concede  it  to  be,  a  municipal  corporation,  the  attachment 
will,  on  motion,  be  discharged,  on  the  ground  that  the  defendant  ia  a 
municipal  corporation,  and,  therefore,  not  subject  to  garnishment, 
where  the  atatute  providea  that  "a  municipal  corporation  shall  not  be 
garnished":  Jenks  v.  Osceola  Tp.,  45  Iowa,  554. 

Upon  grounds  of  public  policy,  the  District  of  Columbia  is  not  sub- 
ject to  garniahment  or  attachment,  in  respect  to  money  due  its  con- 
tractora  or  officers ;  and  its  commissioners  are  exempt  from  auch  process 
on  the  same  grounds:  Pettier  etc.  Mfg.  Co.  v.  Taylor,  3  McAr.  4; 
Brown  v.  Finley,  3  McAr.  77. 
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[96  Geoegia,  1.] 

WILLS,  PROOF  OF— C0:MPETEN0Y  of  WITNESS.— a  stat- 
ute providing  that  an  illiterate  or  infirm  witneaa  is  competent  to  attest 
a  will  by  his  mark,  "  provided  he  can  swear  to  the  same,"  means,  that, 
to  be  80  competent,  he  must  be  competent  as  a  witness  to  testify  in  a 
court  of  law  at  the  time  of  attesting  the  will,  and  not  that  he  must  be 
competent  to  swear  to  or  identify  his  mark  at  the  time  the  will  is  offered 
for  probate.    His  competency  at  the  latter  time  is  immaterial. 

WILLS.— THE  COMPETENCY  OF  ATTESTING  WITNESSES 
to  a  will  is  not  to  be  determined  upon  the  state  of  facts  existing  at  the 
time  when  the  will  is  presented  for  probate,  but  upon  those  existing  at 
the  time  of  the  attestation. 

WILLS— ATTESTING  WITNESSES.— If  a  sufficient  number  of 
witnesses  attest  a  will,  and  are  at  that  time  competent,  it  remains  valid, 
although  death  or  supervening  disability  may  render  any  or  all  of  them 
incapable,  iji  fact,  of  testifying  when  the  will  is  offered  for  probate. 

WILLS  — ATTESTING  WITNESSES.— If,  at  the  time  of  the 
probate  of  a  will,  a  subscribing  witness  is  incompetent,  from  any  cause, 
or  unwilling  to  testify  to  its  attestation  by  himself  or  the  other  subscrib- 
ing witnesses,  or  to  the  due  execution  of  the  will  by  the  testator  while 
mentally  capable,  or  if  the  witness  denies  any  of  these  facts,  they  may 
be  proved  l)y  competent  witnesses  having  knowledge  thereof,  although 
not  subscribing  witnesses  to  the  will. 
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Williams  &  Smith,  Hinee  &  Hale,  and  Felder  &  Davis,  for 
the  plaintiffs  in  error. 

Cain  &  Polhill,  Evans  &  Evans,  A.  Herringf-on,  F.  H.  Saffold, 
H.  It  Daniel,  and  H.  D.  D.  Twiggs,  for  the  defendants  in  error. 

■  LUMPKIN,  J.  The  nominated  executors  of  the  alleged 
last  will  of  Sarah  Gillis  propounded  the  same  for  probate,  and  a 
caveat  was  filed  by  some  of  her  hcira  at  law.  On  the  trial  in  the 
superior  court,  to  which  court  the  case  had  been  carried  by  appeal, 
there  was  a  verdict  for  the  propoundcrs;  and  the  caveators  bring 
up  for  revicAv  a  judgment  overruling  their  motion  for  a  new 
trial.  Besides  the  general  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence,  and  that  the  court  erred  in  refusing  to 
grant  a  nonsuit,  the  motion  contained  special  grounds  raising  cer- 
tain questions,  the  nature  of  which  is  disclosed  by  the  headnotes 
and  this  opinion. 

The  paper  purporting  to  be  the  will  was  executed  by  the  tes- 
tatrix on  the  twelfth  day  of  March,  1ST3.  It  bears  the  names 
of  four  witnesses,  but  it  was  conceded  that  the  last  of  them 
signed  his  name  some  time  after  the  execution  of  the  paper  by 
the  testatrix  and  its  attestation  by  the  other  witnesses,  and  it  does 
not  apj)ear  tliat  he  signed  in  her  presence.  Tlie  appearance, 
therefore,  of  the  name  of  this  witness  upon  the  paper  counts  for 
nothing  in  detennining  the  question  of  the  legality  of  its  exe- 
cution. Accordingly,  the  fact  that  he  signed  will  be  ignored 
altogether,  and  it  will  be  understood  that,  in  speaking  of  the 
subscribing  witnesses  to  the  paper,  reference  to  the  other  three 
only  is  intcmded.  One  of  these  signed  by  m-aking  her  mark. 
Another  died  before  the  testatrix.  The  usual  and  formal  attes- 
tation clause  was  used.  The  paper  was  ofTered  for  probate  soon 
after  the  death  of  the  testatrix,  and  about  twenty  years  after  its 
oxfvjition  and  attestation.  At  the  time  of  probate,  the  two  sub- 
scribing witne6.«w8  thon  in  life  were  produced.  The  one  who 
wrote  his  own  name  proved  the  due  execution  of  the  paper  as  a 
will.  The  signature  of  the  deceased  "  -witness  was  shown  to  be 
in  bin  handwriting.  The  illiterate  witness  testified  that  she  had 
no  rorollrrtion  of  attesting  the  will,  and  could  not  swear  to  the 
making  of  her  mark.  At  the  same  time,  however,  she  did  not 
«xprcMly  Hwear  that  she  did  not  attest  by  her  mark  the  paper 
propouTidofl. 

1,  Tiir»  fin»t  snd  l<*nf1ing  question  is:  Was  the  paper  legally 
att«9ted  as  a  will?  The  execution  and  attestation  of  written 
will*  in  thiw  ^tnfp.ss  to  bntli  real  anfl  personal  property,i8  provided 
for  in  sections  2414  and  2415  of  the  code.     Section  2414  readi 
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as  follows:  "All  wills  (except  nuncupative  wills)  disposing  of 
realty  or  personalty  must  be  in  writing,  signed  by  the  party  mak- 
ing the  same,  or  by  some  other  person  in  his  presence,  and  by 
his  express  directions,  and  shall  be  attested  and  subscribed  in 
the  presence  of  the  testator  by  three  or  more  competent  wit- 
nesses." Section  2415  declares  that:  "A  witness  may  attest  by  his 
mark,  provided  he  can  swear  to  the  same;  but  one  witness  can- 
not subscribe  the  name  of  anotber,  even  in  his  presence  and  by 
his  direction."  Section  2414  was  codified  from  section  5  of  29 
Charles  II,  chapter  3,  known  as  the  "statute  of  frauds,"  in  refer- 
ence to  devises  of  real  property  (Cobb's  Digest,  1128;  Huff  v. 
Huff,  41  Ga.  701),  and  from  an  act  of  January  21,  1852  (Acts 
1851-52,  p.  104),  wMoh  prescribes  that  wills  bequeathing  person- 
al property  shall  be  executed  as  are  wills  devising  real  property. 
The  statute  of  frauds  and  our  own  act  of  1852  each  uses  the  word 
"credible,"  and  section  2414  of  the  code  uses  the  word  "compe- 
tent," as  to  the  three  or  more  witnesses  required  to  attest  a  will. 
These  two  words  are,  -as  here  used,  synonymous:  Hall  v.  Hall,  18 
Ga.  40.  They  mean,  in  this  connection,  witnesses  who  are  com- 
petent at  the  time  of  attestation  to  testify  in  a  court  of  jus- 
tice. 

Thus,  in  one  of  the  earlier  English  decisions,  it  was  said:  "The 
true  time  for  his  credibility  is  the  time  of  *  attestation;  other- 
wise, a  subsequent  infamy,  which  the  testator  knows  nothing  of, 
would  avoid  his  will":  Holdfast  on  Demise  of  Anstey  v.  Dowsing, 
2  Strange,  1253.  In  Sears  v.  Dillingham,  12  Mass.  358,  the  court, 
after  stating  that  an  executor  was  not  a  competent  witness  to 
prove  the  execution  of  a  will,  said:  "But  a  will  to  which  such  an 
executor  is  a  subscribing  witness  may  be  proved  by  the  testi- 
mony of  the  other  witnesses,  he  having  been  a  credible  witness 
within  the  statute  at  the  time  of  his  attestation,  and  having  be- 
come incompetent  only  by  accepting  a  trust."  In  Patten  y. 
Tallman,  27  Me.  17,  it  was  said:  "The  competency  of  an  attest- 
ing witness  to  a  will  is  not  to  be  determined  upon  the  state  of 
facts  existing  at  the  time  when  the  will  is  presented  for  probate, 
but  upon  those  existing  at  the  time  of  the  attestation."  So  very 
pertinent,  in  this  connection,  is  the  text  of  Schouler  on  Wills, 
that  we  make  an  extended  extract:  "Upon  common-'law  principle 
the  qualification  or  disqualification  of  a  witness  is  usually  raised 
with  reference  to  the  time  when  he  is  called  upon  to  testify. 
Nor  is  competency  at  that  date  to  be  left  unconsidered; 
as  where,  for  instance,  a  witness  who  subscribed  while  in  sound 
mind  has  become  insane  by  the  time  the  probate  of  the  will  is  at 


124  GiLLis  V.  GiLUB.  [Georgia, 

issue,  in  whicb  case,  of  conree,  Kis  testimony  cannot  be  taken. 
But  his  incompetency  at  this  latter  date  does  not  defeat  the  will, 
whose  attestation  and  subscription  was  a  sort  of  testifying,  such 
as  the  peculiar  transaction  called  for.  To  surround  himself  with 
a  specified  number  of  witnesses  at  that  time  competent  was  all 
that  any  testator  could  do  in  compliance  with  the  statute  re- 
quirements; and  what  was  then  a  proper  execution  in  all  respects 
taking  place,  a  v^nll  was  produced  whose  validity  could  never  be 
impeached  for  informality.  Hence  the  rule,  which  reason  should 
now  pronounce  the  universal  one,  so  far  as  the  question  remains 
a  material  one  at  all,  that  the  competency  of  witnesses,  "  like 
that  of  the  testator,  is  tested  by  one's  status  at  the  time  when  the 
will  was  executed.  If,  therefore,  a  sufficient  number  of  witnesses 
attest  and  subscribe  properiy,  who  at  that  date  are  competent, 
the  will  remains  valid,  although  death  or  supervening  disability 
may  render  any  or  all  of  them  incapable  in  fact  of  testifying  by 
the  time  the  will  is  ofTered  for  probate.  In  other  words,  the  in- 
convenience of  this  last  situation  is  purely  casual  and  incidental, 
and  without  direct  prejudice  to  the  will  itself,  which  might,  in- 
deed, be  established  on  mere  proof  of  handwriting,  where  the 
instrument  appeared  on  its  face  genuine  and  formal":  Schouler 
on  Wills,  sees.  350,  351;  Jarman  on  Wills,  Randolph  and  Talcott'a 
ed.,  225;  Higgine  v.  Cariton,  28  Md.  115;  92  Am.  Dec.  666, 
and  note  on  680;  Hawes  v.  Humphrey,  9  Pick.  350;  20  Am.  Dec. 
481,  and  note  on  488;  Amory  v.  Fellowes,  5  Mass.  219;  Oarlton 
v.  Cariton,  40  N.  H.  14;  Holt's  Will,  66  Minn.  33;  46  Am.  St 
Rep.  434. 

A  witness  who  signs  by  his  mark,  if  so  capable  of  testifying,  is 
just  as  competent  a  witness  under  the  statute  of  frauds,  our  act 
of  1S52  and  section  2414  of  the  code,  as  one  likewise  capable  of 
testifying  who  writes  his  own  name.  This  is  settled  by  an  un- 
broken line  of  authorities:  Harrison  v.  Harrison,  8  Vee.  185; 
Addy  V.  Grix,  8  Vcs.  504;  Doe  ex  dem.  Davies  v.  Davies,  9  Ad. 
&  E.  648;  Bailey  v.  Bniley,  35  Ala.  687;  Garrett  v.  Heflin,  98  Ala. 
fil5;  39  Am.  St.  Rep.  89 J  Horton  v.  Johnson,  18  Ga.  397;  Mont- 
gomery  v.  Porkin?,  2  Met.  448;  74  Am.  Dec.  419;  Lord  v.  Lord, 
58  N.  H.  7;  4?  Am.  Rep.  565;  Compton  v.  Mitton,  12  N.  J.  L.  70; 
Morris  V.  Kniffin,  37  Barb.  336;  Pridgen  v.  Pridgen,  13  Ired. 
260;  Simmons  r.  liC/imird,  91  Tenn.  183;  30  Am.  St.  Rep.  875; 
Je(iw  T.  Parker,  6  Gratt.  57;  52  Am.  Dec.  102;  4  Kent's  Com- 
mentarifH,,  r)7r.:  10  Bncon'n  Abrif1;rmont,  491;  Williams  on  Execu- 
tors, 3d  Am.  ed.,  79;  Bearh  on  Wills,  ?cc.  41;  1  Jarman  on  Wills, 
Randolph  and  Talcott'g  ed.,  213,  214;  Schooler  on  Wills,  sec.  331; 
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®  1  Am.  &  Eng.  Ency.  of  Law,  941.  And,  indeed,  our  code  ex- 
pressly declares  that,  "  'signature'  or  Subscription'  includes  the 
mark  of  an  illiterate  or  infirm  person":  Code,  sec.  5.  The  mark 
is  the  signature  of  the  witness:  Century  Dictioaiary,  word  "Sig- 
nature"; 14  Am.  &  Eng.  Ency.  of  Law,  457,  word  "Mark";  An- 
derson's Law  Dictionary,  words  "Mark"  and  "Signature."  The 
subscription  of  a  witness,  whether  in  his  own  handwriting  or  by 
his  mark,  does  not,  of  course,  ipso  facto,  make  such  witness 
competent,  because  at  the  time  of  attestation  he  may  be  disquali- 
fied by  law  from  testifying  in  a  court  of  justice,  on  account  of 
infancy,  imbecility,  crime,  or  for  other  causes. 

But  for  the  proviso  in  section  2415  of  our  code,  it  cannot  be 
reasonably  doubted  that  the  true  test  for  determining  the  com- 
petency of  any  witness  to  the  execution  of  a  will  in  this  state 
would  certainly  be  whether  or  not  the  witness,  at  the  time  of  at- 
testation, would  be  disqualified  from  testifying  in  a  court  of  jus- 
tice. The  rule  as  to  witnesses  generally,  unless  changed  by  that 
proviso,  is  beyond  question  applicable  to  "markmen."  Did  the 
words,  "provided  he  can  s>wear  to  the  same,"  referring  to  a  wit- 
ness unable  to  write  his  name  and  who  attests  by  his  mark, 
change  the  rule?  Omitting  from  the  section  the  words  just 
quoted,  the  mark  of  the  witness,  he  being  legally  capable  of  tes- 
tifying when  he  made  it,  would  be  good  without  any  further  con- 
dition. Suppose  he  should  die,  or  become  blind  or  insane;  cor- 
ruptly refuse  to  testify  to  whiat  he  knew;  forget,  or  be  in- 
accessible; and,  for  any  of  these  reasons,  did  not,  at  the  time 
of  probate,  in  fact  swear  to  the  mark,  but  the  other  two  witnesses 
did  swear  that  he  made  it,  and  proved  all  other  essential  facts; 
must  the  will  fail? 

The  proviso  is  new.  After  very  diligent  search  and  inquiry, 
we  have  been  unable  to  discover  even  a  trace  of  it  in  any  book 
other  than  our  code,  where  it  appears  for  the  first  and  only 
time.  Can  it  be  possible  that  it  '^  was  intended  to  revolutionize 
the  laiw  on  the  subject  and  make  the  validity  of  a  will  deipend 
upon  the  life,  the  eyesight,  the  continued  sanity,  the  integrity, 
the  memory,  or  the  accessibility  of  witnesses?  No  court  should 
80  hold,  unless  constrained  by  the  plainest  language  to  do  so. 
We  do  not  feel  so  constrained  in  the  present  instance.  To  con- 
etrue  section  2415  as  contended  for  would  be  to  open  the  door  for 
endangering  or  destroying  all  wills.  It  would  be  contrary  to  the 
old  law,  and  not  in  harmony  with  the  spirit  of  the  code.  Such 
an  unwise  and  dangerous  innovation  should  come  in  language 
able  to  withstand  the  aeyerest  verbal  criticism.  If  it  be  expressed 
in  doubtful  phrase,  construction  may  turn  aside  the  danger:  See 
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Walker  v.  ITunter,  17  Ga.  409;  Deupree  v.  Deupree,  45  Ga.  441- 
443.  If  the  test  of  the  legal  competency  of  the  witnesses  is  to 
be  applied  only  at  the  time  of  probate,  a  will  might  be  defeated 
in  many  ways.  If  the  witness  had  died  before  that  time,  he 
could  not  possibly  swear  to  his  mark.  If  he  had  become  blind, 
he  could  not  see  the  mark,  and  therefore  could  not  swear  to  it. 
lie  mi^ht  remember  all  the  circumstances,  and  know  that  he  did 
make  his  mark  to  a  will  which  was  properly  executed,  but  without 
the  aid  of  his  lost  vision  he  could  not  ewear  to  it.  If  he  had 
lost  his  mind,  he  could  swear  to  nothing.  If  he  falsely  testified 
that  he  could  not  swear  to  the  mark,  he  would  thus  defeat  the 
will,  and  with  small  risk,  for  it  is  always  difficult  to  convict  any 
person  of  perjury,  and  hardly  possible  to  do  so  when  the  alleged 
false  evidence  relates  to  a  mental  state  of  the  witness  himself. 
If  he  had  honestly  for^rotten,  or  could  not  really  identify  the 
mark  as  his  own,  tflie  eame  result  would  follow.  If  he  was  in- 
accessible, or  his  whereabouts  unknown,  the  mark  would  remain 
unsworn  to  by  him. 

Surely  neither  the  original  codifiers  nor  the  general  assembly 
can  be  supposed  ever  to  have  contemplated  the  ®  defeat  of  a 
▼ill  in  any  of  theee  ways.  If  the  time  for  applying  the  test 
of  competency  as  to  an  illiterate  (witness  is  when  the  will  is  offered 
for  probate,  it  necessarily  follows  that,  in  order  to  make  the  sub- 
scription of  such  a  witness  valid,  he  must  then  swear  to  his  mark, 
or  else  he  does  not  count  at  all  as  a  witness  to  the  will.  Ac- 
cordingly, counsel  for  the  plaintiffs  in  error  contended  that  as 
the  illiterate  witnefis  in  this  case,  on  account  of  her  failure  of 
memory,  could  not  and  did  not  swear  to  her  mark,  her  attesta- 
tion amounted  to  nothing,  and  consequently  there  were  but  two 
legal  witnesses  to  the  will,  and  it  was  therefore  void. 

We  cannot  think  this  contention  is  sound.  It  goes  beyond 
even  the  letter  of  the  section  under  construction.  It  assumes  that 
the  compilers  of  our  code  made  a  new  law,  and  did  not  codify 
an  old  law.  It  "builds,  like  the  martlet,  on  the  outward  wall." 
It  lewis  to  patent  absurdities.  It  ignores  the  fact  that  sections 
2414  and  2415  are  in  pari  materia,  and  must  be  constnied  to- 
gether. It  adapts,  from  two  constnictions,  the  one  that  defeats, 
rather  than  the  one  that  upholds,  the  real  purpose  of  the  law.  It 
overlooks  the  rule  that  if  the  language  of  any  part  of  section  2415 
if  devoid  of  sense,  it  may  be  eliminated  by  the  court  altogether. 
It  makoH  the  compot/^ncy  of  the  witness  at  the  time  of  «tte.sta- 
tion  dependent  on  his  mcmor>'  or  will,  or  other  contingency,  at 
the  time  of  probate.  It  departs  from  estjiblished  authorities, 
which  are  Uwt  thcmselvcB,  the  overturning  of  which  would  on- 
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settle  property  rights.  It  -would  enable  a  contestant  to  defeat  a 
will  by  successfully  tampering  with  a  witness  before  the  trial. 
And  it  does  not  include  or  suppose  the  possibility  of  an  illiterate 
or  infirm  witness,  if  in  existence,  being  voluntarily  beyond  the 
process  of  the  court,  or  his  whereabouts  being  unknown  at  the 
time  of  probate,  nor  of  the  death  or  insanity  of  such  witness  be- 
fore that  time.  "The  ®  presumption  against  absurdity  in  the 
provision  of  a  legislative  enactment  is  probably  a  more  powerful 
guide  to  its  oonstniction  than  even  the  presumption  against  un- 
reason, inconvenience,  or  injustice.  The  legislature  may  be  sup- 
posed to  intend  all  of  these;  but  it  can  scarcely  be  supposed  to 
intend  its  own  stultification.  Accordingly,  it  has  been  said  that, 
when  to  follow  the  words  of  an  enactment  would  lead  to  an  ab- 
surdity as  its  consequences,  that  constitutes  sufficient  authority 
to  the  interpreter  to  depart  from  them":  Endlich  on  Interpre- 
tation of  Statutes,  sec.  264;  and  see,  also,  sec.  295.  Moreover, 
"in  making  it  requisite  to  the  validity  of  a  will  that  there  should 
be  attesting  witnesses  who  shall  subscribe  their  names  to  the 
writing,  the  law  has  a  threefold  purpose:  the  identification  of  the 
paper,  the  protection  of  the  testator  from  deception  and  fraud, 
and  the  ascertainment  of  his  testamentary  capacity":  Beach  on 
Wills,  sec.  39.  The  three  reasons  here  specified  are  fulfilled  by 
having  three  competent  ^vitnesses  who  are  not  disqualified  at  the 
time  of  attestation  from  testifying  in  a  court  of  justice.  There- 
fore, if  an  illiterate  or  infirm  person,  who  is  requested  by  a  tes- 
tator to  attest  his  will,  is  not  so  disqualified,  he  is  a  competent  wit- 
ness to  the  will,  because  he  is  then  competent  to  testify  on  the 
three  points  mentioned,  as  well  as  on  any  others  relating  to  the 
factum  or  validity  of  the  will. 

Whatever  evils  may  exist  in  having  illiterate  or  infirm  persons, 
who  are  otherwise  competent,  to  attest  wills  by  their  marks,  it  is 
shown  by  a  uniform  current  of  decisions,  and  by  the  opinion  of 
all  text-writers,  that  the  sages  of  the  law,  from  the  earliest  times 
to  the  present,  have  upheld  the  attestation  of  wills  by  such  wit- 
nesses making  marks  for  their  signatures;  and  they  have  never 
set  forth  a  reason  for  any  change  in  the  law.  In  the  well-con- 
sidered case  of  Pridgen  v.  Pridgen,  13  Ired.  263,  Nash,  J.,  deliv- 
ering the  opinion  of  the  court,  says:  "To  *®  subscribe  is  to  set 
one's  hand  to  a  writing.  If,  then,  the  statute  is,  on  the  part  of 
the  testator,  in  this  particular,  complied  with  by  making  his  mark, 
why  is  it  not  satisfied  by  the  witnesses  making  their  mark?  The 
inconvenience  and  danger  of  defeating  wills  by  allowing  witnesses 
to  attest  thean  who  cannot  write,  have  been  strongly  ur^ed  in  the 
argument.     On  the  other  hand,  many  evils  might  grow  out  of  a 
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rule  confining  tlie  attestation  to  those  only  who  can  write.* 
A  fortiori,  how  many  evils  would  exist,  as  already  shown,  if  the 
contention  of  the  caveators  in  this  case  should  be  upheld. 

There  is  no  act  of  our  legislature  or  decision  of  our  supreme 
court,  before  the  adoption  of  our  code,  Uiat  ever  changed,  or  at- 
tempted to  change,  the  old  law  as  to  witnesses  attesting  wills  by 
their  marks;  and  there  is  at  least  one  case  decided  by  this  court, 
before  the  code  went  into  effect,  which  is  in  harmony  with  and 
upholds  that  law:  See  Horton  v.  Johnson,  18  Ga.  397.  How, 
then,  can  it  be  said  that  the  compilers  of  our  code  intended  to  in- 
corporate into  it  amy  other  than  the  prevailing  rule  of  law?  It  is 
not  to  be  presumed  that  they,  learned  in  the  law,  would,  except 
in  rare  instances,  themselves  make  a  rule  of  law,  when  they  were 
only  empoMS'cred  to  codify  existing  laws  of  force  in  this  state:  See 
act  of  December  9, 1808;  Mechanics'  Bank  v.  Heard,  37  Ga.  412; 
Phillips  V.  Solomon,  42  Ga.  195,  196;  Gardner  v.  Moore,  51  Ga. 
269;  Atlanta  v.  Gate  City  Gas  light  Co.,  71  Ga.  106,  119,  120; 
McDaniel  v.  Campbell,  78  Ga,  188.  At  any  rate,  "the  code  is 
not  to  be  construed  as  changing  the  old  law,  unless  the  change 
be  very  apparent":  Gardner  v.  Moore,  51  Ga.  269;  Atlanta  v. 
Gate  City  Gas  Light  Co.,  71  Ga.  106;  or  "unless  tlie  intent  to 
change  be  clear,"  as  stated  in  Phillips  v.  Solomon,  42  Ga.  195. 
It  is,  therefore,  reasonable  to  conclude  that  the  codifiers  did  not 
intend  to  create  a  new  rule  in  Georgia  as  to  the  attestation  of 
wills  by  illiterate  or  infirm  persona,  **  which  would,  in  the 
manaer  above  pointed  out,  so  seriously  affect  the  validity  of  wills 
fio  attested.  It  is  hardly  probable  that  they  would  have  inserted 
the  words,  "provided  he  can  eweax  to  the  same,"  if  they  had 
supposed  they  would  receive  the  construction  now  contended  for 
by  the  plain tifTs  in  error. 

In  our  opinion,  the  true  interpretation  of  section  2415  is 
found  by  conetruing  it  with  section  2414.  They  are  in  pari  mate- 
ria. Indeed,  they  cannot  be  separated,  because  they  relate  to  the 
same  subject  matter.  The  rule  of  law  applying  to  statutes  that 
are  in  pari  materia  is,  that  "where  tliere  are  earlier  acts  relating 
tj  the  aame  subject,  the  survey  must  extend  to  them;  for  all  are, 
for  the  purposes  of  constniction,  considered  as  forming  one 
homopenooufl  and  consistent  'body  of  law,  and  each  of  them  may 
explain  and  elucidate  every  ot^er  part  of  the  common  system  to 
mhich  it  bflon^s":  Kndlich  on  Interpretation  of  Statutes,  sec.  43, 
nnd  note  thereto,  where  many  authorities  are  collated.  This 
rule  applies  with  peculiar  farce  to  sections  of  our  code  relating  to 
th<  wme  object  matter,  nnd  which  were  codified  at  the  same 
time,  because  they  must  be  construed,  if  possible,  to  hannonize 
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with  each  other:  Bealle  v.  Southern  Bank  of  Georgia,  57  G^ 
2741;  Thomason  v.  Fannin,  54  Ga.  363.  As  was  said  in  the  latter 
case:  "If  a  fair  construction  can  be  adopted  to  prevent  sucli  a 
contradiotion  by  one  seetio'n  or  the  other,  it  ghould  be  done." 

Section  2415,  read  with  section  2414,  shows  that  an  illiterate  or 
infirm  person  may  attest  a  will  by  his  mark.  Standing  by  itself, 
it  does  not  show  what  the  witness  is  to  attest.  The  whole  sec- 
tion is  evidently  codified  from  the  case  of  Horton  v.  Johnson,  18 
Gfi  396,  which  holds  that  if  another  witness  signs  tbe  name  of 
an  illiterate  witness,  it  is  an  illegal  subscription,  unless  the 
illiterate  witness  affixes  his  mark;  and  from  the  case  of  Hall  v. 
Hall,  18  Ga.  40,  in  which  it  was  decided  that  any  witness  *^  to 
a  will  is  competent,  provided,  at  the  time  of  attestation,  he  is  not 
disqualified  from  testifjdng  in  a  court  of  justice.  This  is  made 
plain  when  section  2415  is  construed  with  section  2414,  which,  as 
already  stated,  is  codified  from  section  5  of  the  statute  of  frauds 
and  our  act  of  1852,  which  place  all  witnesses,  learned  and  un- 
learned, vigorous  or  infirm,  upon  the  same  footing,  and  render 
them  competent  witnesses  to  a  will  if,  by  law,  they  are  not,  at 
the  time  of  attestation,  disqualified  from  testifying  in  a  court  of 
justice. 

It  was  argued  that  as  section  2414  of  the  code  distinctly  de- 
clared, in  effect,  that  all  the  witnesses  to  a  will  must  be  "com- 
petent," i.  e,,  capable  of  testifying,  and  by  its  terms  necessarily 
embraced  witnesses  who  could  not  write  their  names,  tbe  words, 
"provided  he  can  swear  to  the  same,*'  used  in  the  next  section 
with  reference  to  a  witness  aittesting  by  his  mark,  would  ibe  m'erely 
tautological,  if  regarded  simply  as  repeating  the  necessity  for  com- 
petency already  plainly  and  unequivocally  required.  The  force 
of  this  position  cannot  fairly  be  ignored.  In  it  lies  the  main 
strength  of  the  argument  on  the  other  side  of  the  question;  for 
it  gives  much  plausibility  to  the  contention  that  the  purpose  of 
the  words  last  quoted  was  to  limit,  to  some  extent,  the  compe- 
tency  of  infirm  or  illiterate  witnesses,  by  requiring  that  they 
should  possess  at  least  one  other  qualification  tbam  mere  legal 
capacity  to  testify,  viz.,  the  ability  to  swear  to  their  marks. 

It  would  be  unreasonable,  if  not  absurd,  to  construe  the  words 
'"can  swear"  as  meaning  that  the  witness  must  have  the  requisite 
memory  and  the  keen  physical  perception  which  would  enable 
him,  after  the  lapse  of  weeks,  months,  or  years,  to  distinguish 
and  identify  a  mere  cross-mark  or  o(ther  ordinary  device  repre- 
senting his  signature.  This  would  certainly  be  very  difficult,  if 
not  altogether  impossible,  if  the  mark  had  no  peculiarities.  *• 
It  ifl  much  more  reasonable  to  refer  the  question  of  ability  to 
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■wear  to  the  mark,  not  to  recollection  or  accuracy  of  vision,  but 
to  legal  capacity  to  testify.  Synonymous  with  the  word  "can," 
in  the  connection  in  wliich  it  is  used  in  the  proviso  under  consid- 
eration, are  the  expressions,  "is  able  to";  **has  the  power  to"; 
••has  the  ability";  "is  competent  to";  "has  the  capacity  to";  or, 
negatively  speaking,  "is  not  unable  to";  "has  not  the  lack  of  power 
to";  "has  not  the  inability  to";  "is  not  incompetent  to";  "lacks 
not  the  capacity  to."  Surely,  soanething  must  be  supplied  to  this 
proviso  by  inference  in  order  to  give  it  sense  or  meaning.  We 
must  thus  supply  tlie  means  from  which  the  witness  "can" 
flwear,  etc.  Is  it  by  reason  of  his  retentive  memory,  or  any  other 
inherent  power?  Or,  by  reason  of  a  power  which  does  no«t  spring 
from  his  own  physical  or  mental  capacities  as  a  person  in  a 
natural  state,  but  is  conferred  upon  him  by  law  as  a  member  of 
society?  It  would  not  be  straining  to  substitute  the  synonymous 
phrase,  "is  competent  to,"  for  the  word  "can,"  so  that  the  pro- 
viso would  read:  "pro^-ided  he  is  competent  to  swear  to  the 
«ame."  Had  the  codifiers  used  thds  language,  certainly  it  could 
not  be  said  that  the  competencv  they  had  in  view  was  his  ability 
by  reason  of  memory,  rather  than  his  ability  to  stand  the  tests 
"which  the  law  applies  to  all  persons  alike  in  passing  upon  their 
fitness  to  testify  as  witnesses.  It  is  because  of  the  overwhelming 
and  destructive  force  of  natural  laws,  that  the  only  requirement 
which  human  law  can  exact  is  that  the  witness  must,  at  the 
time  of  attesting,  be  able  to  stand  the  test  of  competency  pre- 
Bcribed  in  all  cases;  and  it  matters  not  whether  he  afterward  loses 
that  competency  or  not.  Illiterate  or  infirm  witnesses  simply 
stand  upon  the  same  footing  as  all  others;  illiteracy  or  infirmity 
will  not  count  against  them,  but  they  must,  in  other  respects, 
come  up  to  the  legal  standard  of  competency  by  which  those 
who  wield  the  pen  are  measured. 

**  We  do  not  mean  to  insist  that  the  guggestions  just  made 
eliminate  the  tautology.  They  cannot,  for  it  is  there,  if  the 
•wcrfls,  "provided  he  can  swear  to  the  same,"  mean  what  we 
think  they  do.  But  granting  they  are  tautological,  or  even  mean- 
inplcfls  and  utterly  useless,  if  the  foregoing  argument  is  worth 
anything  at  all,  it  establishes  the  conclusion  that  it  is  safer  and 
better  to  thus  treat  thorn  than  to  give  them  a  meaning  not  only 
out  of  harmony  with  all  the  law,  but  leading  to  consequences 
which  the  codifiers,  we  may  almost  say  with  certainty,  did  not 
•Dticipate. 

In  the  argument  here,  our  attention  was  called  to  the  case  of 
ThoTOp«on  T.  Davitte,  59  fla.  472,  as  somewhat  in  point,  because 
it  there  appeared  that   an  attesting  witness,  when  called  upon  to 
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prove  the  execution  of  a  will,  stated  his  unwillingness  to  swear 
positively  to  a  mark  purporting  to  he  made  by  him,  although  he 
said  he  thought  he  made  it.  That  case  has,  however,  afforded 
ua  no  aid  in  reaching  our  present  decision;  for  the  only  point 
there  was,  whether  a  mere  statement  by  a  witness  of  his  belief 
could  be  regarded  as  affirmative  evidence,  and  no  construction  of 
section  2415  of  the  code  was  then  attempted.  Indeed,  so  far  as 
we  have  been  able  to  ascertain,  this-  court  has  never  before  been 
called  upon  to  construe  that  section. 

The  correctness  of  the  views  upon  this  question  we  have  above 
expressed  are,  we  think,  confirmed  by  other  considerations  which 
belong  more  properly  to  the  next  division  of  this  opinion. 

2.  Error  was  assigned  upon  the  admission  in  evidence  of  the 
paper  propounded,  over  the  objection  that  there  was  no  suffi- 
cient evidence  from  the  subscribing  witnesses  as  to  its  execution; 
and  also  upon  admitting  the  testimony  of  Mary  Gillis  as  to  the 
execution  of  the  paper  by  the  testatrix  and  its  attestation  by  the 
subscribing  witnesses,  over  the  objection  that  she,  not  being  ^^ 
herself  a  subscribing  witness,  was  incompetent  to  testify  as  to 
these  matters. 

It  is  well  settled  that  the  subscribing  witnesses  to  a  will  must, 
if  practicable,  be  called  and  examined;  but  the  fate  of  a  will  does 
not  depend  entirely  upon  their  testimony.  Upon  the  trial  of  an 
application  to  prove  &  will  in  solemn  form,  they  are,  all  of  them, 
unless  accounted  for,  indispensably  necessary  witnesses;  but  the 
testimony,  even  as  to  the  factum  of  execution,  is  not  confined 
to  them.  The  fact  to  be  established  is  the  proper  execution  of 
the  will.  If  that  is  proved  by  competent  testimony,  it  is  suffi- 
cient, no  matter  from  what  quarter  the  testimony  comes,  pro- 
vided the  attesting  witnesses  are  among  those  who  bear  testimony, 
or  their  absence  is  explained.  The  inquiry,  as  in  other  oases,  is 
whether,  taking  all  the  testimony  together,  the  fact  is  duly  es- 
tablished. It  is  not  required  that  any  one  or  more  of  the  essen- 
tial facts  should  be  proved  by  all,  or  any  number,  of  the  attesting 
witne^es.  The  right  is  simply  to  have  the  attesting  witnesses 
examined,  no  matter  what  their  testimony  may  be.  The  law  does 
not  allow  proof  of  the  valid  execution  and  att^tation  of  a  will 
•to  be  defeated  ait  the  time  of  pa^obate  by  the  failure  oif  the 
memory  on  the  part  of  any  of  the  subscribing  witnesses:  Deupree 
V.  Deupree,  45  Ga.  442,  443;  Jackson  v.  Le  Grange,  19  Johns.  386; 
10  Am.  Dec.  237;  Dewey  v.  Dewey,  1  Met.  349;  35  Am.  Dec.  367; 
Eemsen  v.  Brickerhoff,  37  Am.  Dec.  260,  note;  Jauncey  r. 
Thome,  2  Barb.  Ch.  40;  45  Am.  Dec.  424,  and  note;  Greenough 
T.  Greenough,  11  Pa.  St.  489;  51  Am.  Dec.  568;  Lawyer  v.  Smith, 
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8  Mich.  411;  77  Am.  Dec.  460;  Brown  v.  Clark,  77  N.  Y.  369; 
Bftich  on  Wills,  soc.  39,  and  cases  cited  in  note  19.  Or,  by  their 
even  denying  their  signatures  to  the  will  altogether,  when  such 
denial  is  overcome  by  other  competent  evidence:  Pearson  v. 
Wightman,  1  Mill,  336;  12  Am.  Dec.  636;  Matter  of  Higgins,  94 
N.  Y.  554;  Hall  y.  Hall,  18  Ga.  45;  »«  Gardner  v.  Grannias,  57 
Ga,  555.  In  Deupree  v.  Deupree,  45  Ga.  441,  decided  in  the  year 
18T2,  McCay,  J.,  delivering-  the  opinion  of  the  court,  said: 
"There  is  no  question  as  to  the  general  rule  that,  on  the  death  of 
tlie  witnesses,  or  on  the  failure  of  their  memory,  the  proof  of  the 
fact  of  execution  begets  a  presumption  that  all  the  details  of  the 
fact  were  such  as  the  law  requires."  And  on  page  443,  he  aays: 
"How  many  wills  do  not  come  up  for  probate  until  many  years 
after  the  execution  of  them!  Sometimes  the  witnesses  can  only 
recognize  their  own  handwriting;  sometimes  they  only  remember 
the  fact  that  the  testator  signed,  and  perhaps  only  that  they 
signed.  Who  was  present  and  all  other  details  have  passed  from 
memory.  To  say  tlmt,  under  such  circumstances,  the  will  is  not 
to  be  probated,  would  be  a  death-blow  to  wills."  And  in  Pear- 
son V.  Wightman,  1  Mill,  336,  12  Am.  Dec.  636,  Cheves,  J.,  said: 
"Where  subscribing  witnesses  cannot  be  produced,  or  [if  found] 
they  deny  their  signatures,  or  otherwise  fail  to  prove  the  due  exe- 
cution of  the  will,  circumstantial  evidence  may  be  adduced  to 

supply  this  deficiency It  would  be  of  terrible  consequence 

if  such  evidence  were  not  admissible,  for  how  often  and  how 
easily  might  witnesses  be  tampered  with  to  deny  their  own  at- 
test^on?" 

The  faots  in  the  case  of  Pate  v.  Joe,  3  J.  J.  Marsh.  113,  which 
are  sufficiently  stated  in  the  case  of  Jauncey  v.  Thome,  2  Barb. 
Oh.  40, 45  Am.  Dec.  424,  and  note,  are  very  similar  to  the  facte  in 
the  case  at  bar.  In  that  case,  one  of  the  witnesses,  a  woman, 
did  not  write  her  own  name.  As  the  decision  says:  "She  was 
examined  as  a  witness,  several  years  after  the  occurrence,  but 
could  recollect  nothing  of  the  circumstances  except  that  Pate 
wa«  sick,  and  rode  in  their  [her  and  her  husband's]  wagon,  and 
was  loft  on  the  rond."  But  her  negative  evidence  was  over- 
come by  the  affirmative  testimony  of  the  other  subscribing  wit- 
ne«»f^.  and  the  court  held  t^at  the  will  was  duly  executed  ^'^ 
tnd  sttojjted.  'The  most  liberal  presirmptions  in  favor  of  the 
du<»  oTwntion  of  wills  nra  panctionod  by  courts  of  justice,  w'here, 
from  lapwo  of  time  or  ntbf>rwi<»o,  it  micrht  be  impossible  to  give 
any  pomtive  oviHonro  on  tho  pubif^t":  Jnunccy  v.  Thome,  2  Barb. 
Ch.  40;  45  Ato.  Doc.  424.     And  see  Peck  v.  Gary,  27  N.  Y.  9;  84 
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Am.  Dec.  220,  and  note;  Higgins  v.  Carlton,  28  Md.  115;  92  Am. 
Dec.  666. 

There  is  nothing  in  section  2424  of  the  code,  upon  the  probate 
of  wills  in  solemn  form,  which,  rightly  construed,  conflicts  with 
tiie  law  as  declared  in  this  opinion.  This  section  does  not  require 
■that  the  subscribing  witnesses  "in  existence  and  within  the  juris- 
diction of  the  court"  shall  each  swear,  at  the  time  of  probate,  to 
their  own  subscriptions,  and  to  the  signature  and  testamentary 
capacity  of  the  testator,  in  order  to  make  a  will  valid;  for  thus 
construing  the  section  would  lead  to  obvious  and  glaring  wrongs 
and  absurdities.  It  simply  means  that  they  must  be  produced 
for  the  purpose  of  testifying  to  these  facts,  if  competent.  This 
section  of  the  code  must  be  taken,  not  literally,  but  in  accord- 
ance with  coomnon  sense  and  the  usual  rules  of  construction,  as 
was  done  in  this  court  in  Kitchens  v.  Kitchens,  39  Ga.  171-173, 
99  Am.  Dec.  453,  in  construing  section  2396  of  the  code  then  in 
force,  which  was  the  same  as  section  2431  of  the  present  code. 
There  it  is  plainly  declared  that,  in  the  case  of  a  lost  will,  the 
copy  must  be  clearly  proved  by  the  subscribing  witness;  yet  the 
court  held  that,  while  the  subscribing  witness  must  prove  the  ex- 
ecution of  the  lost  will,  other  witnesses  might  prove  its  contents. 
The  main  reason  of  the  rule  for  calling  all  the  witnesses  in  a  pro- 
ceeding for  probate  in  solemn  form  is,  to  give  the  other  party  an 
opportunity  of  cross-examining  them;  and  while  the  law  requires 
a  will  to  be  attested  by  three  witnesses,  it  does  not  necessarily 
mean  that  all  three  must  concur  in  their  testimony  to  prove  it  on 
probate.  To  do  this  would  make  the  validity  of  the  will  depend 
upon  ^®  the  memory  and  good  faith  of  the  witnesses,  and  not 
upon  that  reasonable  proof  the  law  demands  in  other  cases:  Nel- 
son V.  McGifferi:,  3  Barb.  Ch.  158;  49  Am.  Dec.  170,  174,  note; 
Jesse  V.  Parker,  6  Gratt.  57;  52  Am.  Dec.  102;  Montgomery  v. 
Perkins,  2  Met.  448;  74  Am.  Dec.  419. 

Section  2424  does  not,  when  considered  in  connection  with  the 
well-established  law  on  the  subject  of  the  attestation  and  proof 
of  wills,  as  already  shown,  prevent  the  probate  of  a  will  on  ac- 
count of  defect  of  memory,  or  even  perjury,  of  a  subscribing  wit- 
ness, when  the  deficiency  is  supplied  by  other  evidence, 
because  the  general  rules  of  evidence,  and  the  force 
end  effect  of  legal  evidence  were  not  intended  to  be  dis- 
regarded in  probating  wills  even  in  solemn  form.  This  is  shown 
by  construing  together  the  act  of  December  13,  1859  (Acts  1859, 
pp.  33-35),  and  the  cases  of  Brown  v.  Anderson,  13  Ga.  177,  and 
Hall  V.  Hall,  18  Ga.  40,  from  which  section  2424  is  evidently 
codified;  and  by  considering  the  fact  that  when  a  will  is  pro- 
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pounded  for  proof  in  soleron  form,  "the  iasne,  and  the  only  issue, 
is  devisavit  vel  nou" — did  he  devise  or  not?  Wetter  v.  Haber- 
sham, GO  Ga.  194.  If  each  subscribiTig  witness  were  compelled 
to  testify  alike,  there  might  be  no  issue  to  pass  upon. 

3.  The  only  remaining  question  to  be  disposed  of  requires  very 
brief  notice.  The  motion  for  a  new  trial  complains  that  the 
court  erred  "in  not  charging  the  jury  the  law  in  regard  to  mutual 
wills,"  and  alleges  that  the  verdict  is  "contrary  to  the  law  and 
evidence  in  this,  to  ^nt,  the  evidence  showed  that  the  will  offered 
for  pr''>.j*e  was  one  of  several  mutual  wills,  and  there  was  no  evi- 
dence to  show  that  the  ot'her  mutual  wills  were  not  revoked  or 
destroyed.'* 

Although  there  was  some  evidence  of  an  agreement  between  the 
testatrix  and  others  to  make  mutual  wills,  it  does  not  appear 
that  it  was  ever  insisted  upon  or  carried  *®  out,  or  that  the  cav- 
eators had  any  concern  in  it.  Moreover,  it  was  incumbent  on 
them  to  show  aflirmatively  the  revocation  of  the  dependent  wills, 
if  any  there  were:  Code,  sec.  2397.  So  the  law  of  mutual  wills 
was  not  involved  in  this  case. 

Judgment  afilrmed. 


WILT.P— ATTESTING  WITN?:SSES— COMPETENCY.  — An  attest- 
!nj?  witneHS  to  a  will  must  be  coinpetont  at  tlio  time  of  the  attestation. 
If  then  competent,  his  siibocqm'nt  incompetency  from  any  cause  will 
not  prevent  tlie  probate  of  the  will,  if  it  can  be  satiefactorily  proved; 
In  re  Uolt'a  Will,  50  Minn.  33:  45  Am.  St.  Kep.  434,  and  not«. 


Leonard  v.  Mixon. 

[M  Gborqia,  230.] 

EVIDENCE  OF  H A RIT.— Although  a  wltne'g  may  have  no 
diiitinct  in'b'iM'ndent  recollection  of  the  details  of  a  fact  occurring  in 
the  conrse  of  the  routine  of  his  bupines.".  he  mav  testify  to  his  fixed  and 
uniform  b:ibit  in  puch  casefl,  and  state  that  he  knows  that  what  he  did 
In  atjiven  traiiH.iction  was  in  accordance  with  that  habit.  The  probative 
val'jc  of  Buib  evidence  is  for  the  jury,  and  it  is  ern)r  for  the  court  to 
cbarcf  tbf  jury  to  disrefard  it  altogether,  especially  when  such  evidence 
ie  a<iniitted  without  objection. 

W.  L.  Grice,  for  the  plaintiflP. 

H.  lAwson  and  Cutts  &  Hixon,  for  the  defendants. 

*•**  SIMMONS.  C  .7.  This  was  an  action  upon  a  promigflory 
note  datM  Novomhcr  2H.  1«S4,  pavable  to  Jjewis,  Leonard  &  Co., 
and  fipncd  by  Jnmoa  M.  Mixon.  T.  L.  Griffin,  and  J.  R.  Lacy. 
Mixon  pleaded,  not  indebted,  and  payment,  by  giving  a  nerw  note 
on  Februar}'  11,  1885,  witli  other  sureties.     Tbere  was  a  verdict 
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in  his  favor,  and  the  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  a.nd  he  excepted. 

W.  L.  Grice,  the  plaintiff's  attorney,  testified  at  the  trial,  that 
subsequently  to  the  giving  of  the  note  of  February  11,  1885, 
referred  to  in  the  plea,  the  note  sued  upon,  with  other  notes  of 
Mixon,  was  placed  in  his  hands  for  collection,  and  that  on  Jan- 
uary 27,  1891,  he  wrote  to  Mixon  that  he  had  the  notes  for  col- 
lection, givimg  a  full  statement  for  each  note;  that  ho  stated  who 
signed  each  note,  giving  the  date,  time  of  maturity,  rate  of  inter- 
est, etc;  that  he  received  in  reply  certain  letters,  introduced  in 
evidence,  one  dated  January  28,  1891,  and  another  August  28, 
1891,  in  which  Mixon  acknowledged  the  receipt  of  his  (Grice's) 
letters,  and  stated  that  he  would  pay  the  notes.  The  witness 
further  testified,  that  he  had  served  Mixon  with  notice  to  produce 
the  letters  which  he  (the  witness)  had  written  him  in  regard  to 
the  notes.  He  knew  the  date  of  the  letters  from  a  memorandum 
made  by  him  at  the  time  upon  the  back  of  the  no(te  sued  upon. 
On  cross-examination  he  testified:  *1  do  not  now  have  a  distinct 
and  independent  recollection  of  the  entire  contents  of  my  letters 
to  Mixon,  but  my  uniform  habit  in  such  cases  was  to  give  a  full 
description  of  the  claims  I  had  against  a  man,  and  I  know  from 
this  fixed  habit  that  I  did  it  in  my  letter  to  Mixon  of  January  27, 
1891,  which  I  remember  writing."  The  trial  judge,  in  his 
charge  to  the  *^^  jury,  instructed  them  that  "when  a  witness 
swears  to  a  thing  which  he  knows  to  be  true  only  from  his  habit 
of  doing  business,  such  statement  is  not  to  be  taken  as  evidence. 
What  the  jury  wants  is  facts,  not  conclusions."  To  this  portion 
of  the  charge  the  plaintiff  excepted  in  his  motion  for  a  new  trial, 
and  now  assigns  error  thereon. 

We  think  the  court  erred  in  so  charging.  Although  a  witness 
may  have  no  distinct  or  independent  recollection  oif  the  details  of 
a  faiot  occurring  in  the  couirse  of  the  routine  of  his  business,  hie 
may  testify,  as  this  witness  did,  to  his  fixed  and  uniform  haibdt 
in  such  cases,  and  state  that  he  knows  that  what  he  did  in  a 
given  transaction  was  in  accordance  with  that  habit:  See  7  Am. 
&  Eng.  Ency.  of  Law,  63;  Abbott's  Trial  Brief  on  Facts,  sec.  142, 
and  cases  cited.  The  probative  value  of  such  evidence  is  for  the 
jury,  and  it  is  error  for  the  court  to  exclude  it  altogether  from 
their  consideration.  More  especially  is  it  error  to  do  this  when 
the  evidence  is  admitted  without  objection,  as  was  the  case  here: 
See  Woddail  v.  Austin,  44  Ga.  19,  where  it  is  said  that  if  irrele- 
vant evidence  be  introduced  without  objection,  the  court  may 
not  charge  the  jury  to  disregard  it.  The  party  wishing  to  have 
it  disregarded  should  move  to  rule  out  such  evidence. 
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On  account  of  the  error  referred  to,  we  think  a  new  trial  should 
be  granted. 

Judgroent  reversed. 

EVIDENCE  OP  HABIT.— Evidence  that  deceased  was  in  the  habit 
of  carrying  «ieaiily  weapons,  and  that  this  was  known  to  his  slayer,  is 
»<lmis8iblo  in  behalf  of  the  latter,  on  the  same  principle  which  justifies 
the  aJmis^iun  of  evidence  of  the  threats  or  character  of  the  deceased: 
King  ▼.  bute,  65  Miss.  576;  7  Am.  St.  Rep.  681. 


Palmer  v.  Younq. 

|96  UeoruIA,  246.] 

MORTGAGES  -SALES  UNDER  POWERS.— Under  a  mortgage 

conferrinK  a  power  upon  the  mortgagee  to  sell  tlie  proinrty  in  satisfaction 
of  the  debt  secured  thereby,  a  sale  thereunder  need  not  be  conducted  by 
the  mortgagee  in  pers<^>n.  Jt  may  be  made  through  the  instrumentality 
of  an  aui-tiuneer  or  any  similar  agent  with  the  sanction  and  approval  ol 
the  mortvragee. 

MORTGAGEFJ-RIGHT  OF  MORTGAGEE  TO  PURCHASE.— 
An  unauiliunzt-d  purchase' by  a  mortgagee  of  the  mortgaged  property, 
at  a  sale  thcrx'ot  under  a  power  contained  in  the  mortgage,  if  made, 
fairly  and  without  fraud,  is  nut  void,  but  merely  voidable  at  the  election 
of  the  mortgagor  or  his  successor  to  redeem  at  anv  time  before  final 
judgment  <if  eviction,  t^uch  a  purchase  is  good  for  all  purposes,  except 
that  it  does  not  bar  the  mortgagor's  equity  of  redemption. 

E.  A.  Smith,  for  the  plaintiff  in  error. 

J.  E.  Wooten  and  J.  H.  Martin,  for  the  defendant  in  error. 

»*«  ATKINSON,  J.  To  secure  the  payment  of  a  debt  to 
them,  Palmor  executed  a  mortgage  to  Ellis,  Young  &  Co.,  by 
meana  of  which  he  created  a  lien  upon  the  premises  in  dispute  in 
their  favor  for  the  amount  of  the  debt.  In  the  mortgage  **^ 
waa  a  power  of  sale  conferred  upon  the  mortgagees,  but  there  was 
no  express  provision  authorizing  them  to  become  purchaaers  at 
the  sale  of  the  mortjjaged  property.  Upon  maturity  of  the  debt, 
it  remaining  unpaid,  they  advertised  and  exposed  the  property 
for  sale  in  accordance  with  the  terms  and  stipulations  of  the 
power  contained  in  the  mortgage  deed.  At  the  sale  neither  of 
the  mortpi'^'ccs  were  present,  but  it  was  conducted  by  the  sheriff 
of  the  county,  who  acted  in  the  capacity  of  auctioneer,  and  at  the 
mle  Uie  property  waa  bid  off  by  a  tliird  person,  for  the  benefit 
of  the  mort^nffccs,  and  not  on  his  own  bolialf ;  and  he  eubsequent- 
1t,  at  tbe  rofjuost  of  the  mortgagees,  convev-ed  to  John  R.  Young, 
•who  wa*  himself  an  in(ldvidual  member  of  the  partnership  of  Ellifl, 
Young  &  Co.  The  mortgagees,  by  virtue  of  the  power,  con- 
veyed to  the  purchaaer  who  bought  for  them  at  the  sale,  and  h« 
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in  turn  conveyed  to  John  E.  Young.  Young  brought  an  action 
of  ejectment  against  the  mortgagor,  introduced  in  evidence  the 
deeds  executed  in  pursuance  of  the  sale  under  the  power  con- 
tained m  ijhe  mortgage,  and  upon  the  trial  recovered  a  verdict 
Rgainat  the  mortgagor.  A  motion  for  a  new  trial  was  made,  and 
two  questions  arise  for  consideration  in  this  case. 

1.  The  first  question  is,  whether  Ellis,  Young  &  Co.,  being  em- 
powered to  sell  this  property,  could  delegate  that  authority  to 
some  person  other  than  themselves.  We  think  that  their  actual 
physical  presence  at  the  sale  was  not  essential  to  its  validity. 
While  the  partnership,  who  were  the  mortgagees,  occupied  in  a 
certain  sense  the  position  of  a  trustee  with  respect  to  this  prop- 
erty, we  do  not  think  that,  with  respect  to  the  mere  conduct  of  the 
sale,  the  trust  imposed  was  of  such  a  special,  personal  character 
as  that  the  sale  could  only  he  conducted  hy  the  mortgagees  in 
person.  The  mere  conduct  of  the  sale  is,  at  best,  a  purely  minis- 
terial act.  It  involves  the  exercise  of  none  of  those  elements  of 
discretion  and  *^®  personal  confidence  which  ordinarily  make 
imperative  the  personal  execution  of  a  specdal  trust,  and  if  the 
sale  be  conducted  by  such  ministerial  officer,  and  the  mortgagee 
thereafter  ratify  the  sale,  there  being  no  omission  to  give  due 
notice  of  the  time  and  place  of  sale  as  required  by  the  terms  of 
the  mortgage,  we  know  of  no  reason  why  this  should  not  be  a  good 
execution  of  this  power;  indeed,  it  has  been  so  held  in  courts  of 
last  resort  in  many  of  the  states  of  the  Union.  In  the  case  of 
Dunton  v.  Sharp,  70  Miss.  850,  it  was  held  that  the  personal  at- 
tendance of  the  trustee  at  the  sale  under  the  deed  of  trust  was 
not  necessary,  and  that  he  could  act  through  others  in  advertising 
and  auctioneering  the  land,  it  being  sufficient  if  this  was  done 
with  his  approval  and  sanction.  In  Mann  v.  Burges,  70  111.  604,  it 
was  decided  that  -where  a  sale  was  conducted  by  an  attorney  for 
the  mortgagee  in  his  absence,  and  the  mortgagee  subsequently 
ratified  the  sale  by  making  the  deed,  the  sale  was  not  void.  To 
the  proposition  that  it  is  not  necessary  that  the  sale  be  conducted 
personally  by  the  mortgagee,  or  that  he  be  present  thereat,  see 
Boone  on  Mortgages,  sec.  219,  citing  Fogarty  v.  Saiwyer,  23  Cal. 
570;  Parker  v.  Banks,  79  N.  C.  480;  Hubbard  v.  Jarrell,  23  Md. 
66;  Watson  v.  Sherman,  84  111.  263.  See,  also,  Jones  on  Mort- 
gages, sec.  1861.  Even  if  this  be  an  irregularity,  it  is  not  matter 
of  such  vital  consequence  as  would  avoid  the  sale.  If  voidable 
by  reason  thereof,  the  remedy  was  for  the  mortgagor  to  avail 
himself  of  his  equity  of  redemption. 

3.  The  next  question  which  we  come  to  consider  is,  whether  or 
not  the  mortgagees,  at  their  own  sale,  could  legally  purchase  th« 
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mortgaged  property,  and,  if  not,  to  what  estent  a  want  of  power 
in  tlie  mon^'Mgees  to  purchase  would  affect  the  validity  of  the 
sale.  There  is  considerable  conflict  of  authority  upon  this  ques- 
tion, ***  some  of  the  courts  holding  that  a  mortgagee  under  such 
a  pawer  can  legally  purchase  the  mortgaged  property,  and  one  of 
the  best  considared  cases,  viz.,  Ho  wand  v.  Davis,  6  Tex.  174,  as- 
signs as  a  reason  w'hy  a  mortgagee  should  have  the  power  to  pur- 
chase at  such  a  sale,  the  following:  "A  mortgagee  is  a  trustee, 
but  in  a  qualified  sense.  He  does  not  hold  for  the  benefit  of 
others,  but  for  himself.  He  is  a  cestui  que  trust,  as  well  as 
trustee.  He  has  an  interest  in  the  property.  It  is  pledged  ex- 
pressly to  secure  his  claim,  and  were  he  deprived  of  the  power 
to  purchase,  he  might  suffer  a  great  loss  by  its  sale  at  a  low 
price.  He  has  an  interest  that  the  bid  shall  amount  to  his  en- 
cumbrance, and  that  the  property  be  not  sacrificed,  to  the  injury 
as  well  of  the  mortgagor  as  the  defeat  of  his  own  claim,  as  this 
may  be  the  only  fund  for  the  discJiarge  of  his  debt.  Sales  at 
foreclosures,  whether  under  a  power  or  by  decree,  are  open  and 
public,  and  are  made  after  long  notice,  and  it  is  to  the  interest 
of  the  mortgagor  that  the  mortgagee  shall  enter  into  the  competi- 
tion at  the  sale."  While  in  other  of  the  states  the  doctrine  pre- 
vails that  a  pairch«se  by  a  mortgagee  of  the  mortgiaged  prop- 
erty under  such  a  power  is  ipso  facto  voidable,  in  some  states 
such  a  sale  may  be  a^•K)ided  by  a  disaffirmance  thereof  by 
the  mortgagor  within  a  reasonable  time.  The  rule  may  be  stated 
to  be,  in  such  cases,  that  an  unauthorized  purchase  by  the  mort- 
gagee arms  a  mortgagor,  or  his  successors  in  title,  with  an  option 
to  have  the  sale  declared  invalid  and  the  right  of  redemption  es- 
tablished. It  would  seem  that  such  a  purchase  is  good  for  all 
purposes,  except  that  it  does  not  bar  the  mortgagor's  equity  of  re- 
demption. The  mortgagor  may  elect  to  abide  the  sale,  or  at  hia 
election  he  may  redeem;  and  while  in  the  execution  of  the  power 
ther»3  might  be  such  fraud  as  would  of  itself  avoid 
th-?  sale,  and  which  would  authorize  a  court  of  equity 
to  .set  it  a.«5ide  without  reference  to  the  equity  of  ***  redemption 
Btill  remaining  in  the  mortgagor,  yet,  if  the  sale  be  fairly  made 
and  free  from  fraud,  it  cannot  be  attacked  and  set  aside  as  a  void 
Mile  simplv  bornuse  the  mortgagee  was  himself  the  puTChaser 
tJiereat.  Besides,  according  to  the  authorities,  there  is  less  strict- 
nea  in  applying  the  rule  to  cases  of  a  mortgagee  purchasing  at  his 
own  gale  under  the  power,  than  there  is  in  the  case  of  a  trustee 
purchasing.  A  mortgagee  in  pucIi  a  case  is  not  merely  a  trustee, 
but  hfi  \n  n]nn  n  cMui  que  trusf.  nnd  as  such  baa  an  interest  to 
protect:  See  2  Jones  on  Mortgages,  sec.  1881.    The  question  a«  to 
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whether  this  sale  was  fairly  conducted  was  found  f avorahly  to  the 
plaintiff  in  this  case,  who  holds  under  the  mortgagees.  The 
legal  title  passed  to  him,  subject  to  be  divested  by  the  mortgagor 
paying  to  liim  the  amount  of  the  debt  to  secure  which  the  mort- 
gaged premises  were  pledged.  When  he  brought  the  action  in 
ejectment,  he  had  an  unimpeached  legal  title  derived  from  the 
mortgagor  under  a  sale  of  his  property,  which,  up  to  that  time, 
had  been  acquiesced  in  by  the  latter.  The  mortgagor  had  the  right 
at  any  time  to  disaffirm  this  sale,  and  avail  himself  of  his  equity 
of  redemption.  This  he  might  have  done  by  filing  an  equitable 
plea,  tendering  the  debt  due,  at  any  time  before  final  judgment 
of  eviction  against  him;  but  not  then  disaffirming  the  sale  by  the 
mortgagee,  he  is  concluded  by  this  verdict;  and  the  sale  being, 
as  we  have  before  said,  in  all  respects  fair  and  regular,  and  in 
accordance  with  the  power  confirmed  by  the  terms  of  the  mort- 
gage deed,  the  court  properly  declined  to  set  aside  the  yerdict 
and  award  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


MORTGAGES— SALES  UNDER  POWERS  IN— RIGHT  OP  MORT- 
GAGEES TO  PURCHASE  AT.—  A  mortgagee  who  purchases  at  his 
own  sale,  under  a  power  in  the  mortgage  not  authorizing  him  to  pur- 
chase, gives  the  mortgaeor  an  option  to  affirm  or  disaffirm  the  sale 
within  two.  years  thereafter,  and,  if  he  disaffirms,  to  redeem  ;  but  the 
mortgagee  may,  by  bill  filed  against  the  person  having  such  option, 
compel  an  e'ection  and  foreclosure  if  the  sale  is  disaffirmed:  Alexander 
V.  Hill,  88  Ala.  487;  16  Am.  St.  Rep.  55,  and  note.  Where  a  mortgagee 
has  purchased  at  a  sale  under  a  power  contained  in  the  mortgage,  with- 
out the  consent  of  the  mortgagor,  the  latter  has  a  right,  within  a  rea- 
sonable time,  to  disaffirm  the  sale,  and  ask  for  redemption  and  an 
account  of  the  rents  and  profits:  McCall  v.  Mask,  89  Ala.  487;  18  Am. 
St.  Rep.  145.  See,  also,  the  note  to  Wygal  v.  Bigelow,  16  Am.  St.  Bep. 
500. 


Atlanta  National  Bank  v.  Davis. 

[96  Geobgia,  334,] 

BANKING— REFUSAL  TO  PAY  OHEOK— DAMAGES.— If  an 

indorsed  check  is  sent  for  collection  by  due  course  of  mail  to  the  bank 
on  which  it  is  drawn  and  in  which  the  drawer  has  on  deposit  at  the  time 
sufficient  funds  to  pay  it,  the  return  of  the  check  unpaid,  due  solely  to 
the  negligent  mistake  of  an  employ^  of  the  bank,  is,  in  effect,  a  refusal  to 
pay,  and  renders  the  bank  liable  to  the  drawer  for  substantial,  temper- 
ate, compensatory  damages,  without  proof  of  special  or  actual  damages. 

B.  F.  &  C.  A.  Abbott,  for  the  plaintiff  in  error. 

W.  C.  Glenn  and  C.  D.  Maddox,  for  the  defendant  in  error. 


140  Atlanta  National  Bank  r.  Davis.        [Georgia, 

"*  LUMPKIN,  J.  1.  The  plaintiff  a  check  cam€  by  due 
course  of  mail  to  the  defendant  bank,  upon  which  it  waa  drafwn, 
tnd  in  which  he  had  on  deposit  at  the  time  sufficient  funds  with 
which  to  pay  it  The  check  was  returned  unpaid.  It  seems  clear 
from  the  evidence  that  this  was  done,  not  deliberately  or  mali- 
ciously, but  in  consequence  of  a  mistake  made  by  one  of  the  em- 
ployds  of  the  bank.  The  paper  was  not  protested,  nor  willfully 
dishonored.  Still,  *^®  so  far  as  the  plaintiff  is  concerned,  we 
think  what  occurred  amounted  to  a  refusal  to  pay  his  check.  The 
consequences  to  him  resulting  from  the  inadvertence  of  the  bank 
official  were  exactly  the  same  as  if  there  had  been  an  express  re- 
fusal to  pay.  We  do  not  think  a  bank  should  be  allowed  to  send 
out  a  paper  with  a  badge  of  dishmior  upon  ii,  and  then  pfpoitject 
itself  by  ea}'ing,  in  effect,  this  was  caused  simply  by  its  own  care- 
lessness. 

2.  It  was  not  denied  that  if  the  conduct  of  the  bank  amounted 
to  a  refusal  to  pay,  it  was  liable  in  damages  to  the  plaintiff;  but 
the  serious  question  was,  as  to  what  should  be  the  measure  of 
Fuch  damages.  There  was  no  proof  of  any  actual  or  special  dam- 
age, and  the  defendant  therefore  insisted  that,  at  most,  the  dam- 
ages awarded  should  be  only  nominal.  We  have  given  the  sub- 
ject some  investigiation,  and,  as  a  result,  we  find  ourselves  unable 
to  a«ccept  this  as  a  correct  proposition  of  law.  The  following 
authorities  are  pertinent,  aind  throw  some  light  upon  the  question: 

In  2  Addison  on  Contracts,  section  820,  the  author,  after 
stating  the  general  rule  that  a  banker  is  bound  to  honor  the 
checks  of  his  cusftomers,  if  presented  within  banking  hours,  and 
provided  he  has  in  hand  sufficient  funds  for  the  purpose  belong- 
ing to  the  customers,  adds:  "And  if  he  refuses  he  is  liable  to  an 
action  by  the  customer  for  substantial  damages,  without  proof  of 
actual  damages;  for  it  is  a  discredit  to  the  customer  to  have  his 
check  refused  payment."  Again,  in  2  Morse  on  Banks  and 
Banking,  section  4.")8,  after  a  statement  of  the  general  rule  relat- 
ing to  the  bank's  duty  in  the  promises,  we  find  the  following: 
**Thi«  duty  and  this  right  are  so  far  substantial,  tfhat  if  the 
l>enk  refuses,  A«-ithout  sufficient  justification,  to  pay  the  check 
of  the  customer,  the  customer  has  his  action  for  damages  against 
the  bank.  It  has  been  said  that  if.  in  such  action,  the  customer 
docs  not  «hr>w  that  he  has  suffered  a  tangible  or  measureable  loss 
or  injury  from  the  refusal,  ^"^  he  shall  recover  onJy  nominal 
damagfv.  But  the  lx»t;t<»r  authority  secrms  bo  be,  tjhat  even  if 
such  actual  loss  or  injury  is  not  shown,  yet  more  than  nominal 
damA^on  nhall  be  given.  It  can  hardly  be  possible  that  a  cus- 
taana^t  check  can  be  wrongfully  refused  payment  without  some 


July,  1895.]       White  v.  East  Lake  Land  Co.  141 

impeaohonent  of  his  <3redit,  wMoh  must  in  fact  "be  an  actual  injiuy, 
though  he  cantnot,  from  the  nature  of  the  case,  furnish  indepeoajd- 
ent  distinct  proof  thereof." 

Accordingly,  it  would  seem  that  the  plaintiff's  recovery  ia  not 
to  be  limited  to  merely  nominal  damages.  We  find  authority 
for  saying  that  in  such  a  case  he  should  be  awarded  "temperate" 
damages.  Thus,  in  Birchall  v.  Third  Nat.  Bank,  19  Cent.  L.  J. 
390,  it  was  ruled  that  a  bank  was  liable  in  temperate  damages  to 
a  customer  for  a  wrongful  dishonor  of  his  check,  without  proof 
of  special  damages.  In  the  notes  appended  to  an  article  on 
"Damages  for  Wrongful  Dishonor  of  Checks,"  following  the  re- 
port of  the  above  cited  case,  will  be  found  a  large  collection  of 
authorities  which  may  be  of  help  to  anyone  desiring  to  further 
pursue  an  investagatian  into  this  question.  Another  authority 
for  the  allowance  of  "temperate"  damages  to  a  customer  for 
wrongful  dishonor  of  his  check,  although  special  damage  is  not 
shown,  is  Kewmark  on  Special  Bank  Deposits,  sec.  215;  and  the 
same  rule  is  stated  in  3  Am.  &  Eng.  Ency.  of  Larw,  226,  under 
the  title  "Checks."  In  a  note  to  the  text,  Birchall  v.  Third  Nat. 
Bank,  19  CenA.  L,  J.  390,  is  cited. 

3.  In  view  of  all  the  evidence  disclosed  by  the  record,  we  think 
the  verdict  for  two  hundred  dollars  rendered  in  the  present  case 
was  "temperate,"  and  therefore  sustainable. 

Judgment  afl&rmed. 

BANKS  — REFUSAL  TO  PAY  CHECK  — LIABILITY.— When  a 
banker  refuses  to  pay  the  check  of  a  person  engaged  in  trade,  who  haa 
sufficient  funds  on  deposit  for  that  purpose,  he  is  entitled  to  substantial 
damages,  without  proof  of  malice  or  special  injury  to  the  depositor; 
Schaffner  v.  Ehrman,  139  111.  109;  32  Am.  St.  Eep.192,  and  notej  ex- 
tended note  to  Matter  of  Franklin  Bank,  19  Am.  Dec.  422. 
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[96  Georgia,  415.] 

WATERCOURSES— RIPAR FAN  RIGHTS.— If  the  natural  chan- 
nel of  a  watercourse  lies  along  the  lands  of  different  proprietors,  the 
water  therein  is  the  common  and  indivisible  property  of  all.  Their 
privileges  therein  are  in  all  respects  equal,  and,  except  in  bo  far  as  the 
right  may  be  qualified  by  grant,  prescription,  or  otherwise,  each  has, 
equally  with  the  others,  a  right  to  the  use  of  it  for  domestic  or  business 
purposes.  Each  has  a  right  to  have  the  water  come  to  his  land  in  its 
natural  and  usual  flow,  subject  only  to  such  detention  or  diminution  as 
may  be  caused  by  a  reasonable  use  of  it  by  ether  proprietors. 

WATERCOURSES— UNREASONABLE  USE— DAMAGES.— If, 
by  an  unreasonable  use  of  the  water  of  a  natural  stream  on  the  part  of 
an  upper  proprietor,  a  lower  proprietor  is  deprived  entirely  of  his  enjoy- 
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ment  of  the  water,  he  is  entitled  to  recover  full  compensation  in  dam- 
ages for  the  loss;  if  the  diversion  is  merely  partial,  the  damages  should 
be  pro|>ortianed. 

WATERCOURSES— REASONABLE  USE.— Each  riparian  pro- 
prietor 19  entitled  to  a  reasonable  use  of  a  natural  stream.  Whether 
8uch  use  is  reasonable  or  not  must  depend  upon  the  cliaracter  and  hize 
of  liie  stream,  the  usus  lo  which  it  is  subservient,  and  the  other  circum- 
etatu-es  of  each  particular  case.  The  question  is  always  one  of  fact  for 
the  jury. 

WATERCOURSES— UNREASONABLE  USE.— If  an  upper  pro- 

f>rietor,  by  plaoiui;  a  dam  across  a  natural  stream  running  through  hia 
ari'l,  obstructs  it  so  that  the  water  accumulates  in  an  artificial  lake  or 
pond,  and  by  means  of  percolation  or  evaporation  is  dimini-shed  in  quan- 
tity to  such  an  extent  A-i  to  deprive  the  lower  proprietor  of  the  reason- 
able use  of  tlie  water,  siioh  obstruction  is  an  unreasonable  diversion  of 
the  water  for  which  the  lower  owner  is  entitled  to  recover  damages. 

WATERCX)UKSES  — RIPARIAN  RIGHTS  — EVIDENCE.— In 
an  av  tion  to  recover  tor  an  unreasonable  diversion  of  the  water  of  a  nat- 
ural stream,  if  osie  of  the  questions  at  issue  is  whethiT  the  plaintiff's 
mill  lost  cu8t4)m  (because  it  stopped  grinding  on  account  of  an  insutiicient 
supply  of  water,  statements  of  customers  tiiat  they  had  withdrawn  their 
custom  for  this  roasou  are  admissible  in  evidence. 

Lewia  &  Green  and  H.  C.  Jones,  for  the  plaintiff. 

F.  A-  Quillian  and  J.  S.  Candler,  for  the  defendant 

*>«  SIMMONS,  C.  J.  1-3.  Where  the  natural  channel  of  a 
watercourse  hes  along  the  lands  of  different  proprietors,  the  water 
i«  the  common  and  indivisible  property  of  all  of  them;  their 
privileges  therein  are  in  all  respects  equal,  and,  except  in  so  far 
as  the  right  may  be  qualified  by  grant,  prescription,  or  otherwise, 
each  has  equally  with  the  others  a  right  to  the  use  of  it  for 
domestic  or  business  purposes.  Each  has  a  right  to  have  the 
water  come  to  his  land  in  its  natural  and  usual  flow,  subject  only 
to  such  detention  or  diminution  as  may  be  caused  by  a  reaaon- 
able  use  of  ii  by  other  proprietors.  The  property  in  the  water 
being  indivisible,  there  can  be  no  diversion  **^  or  severance  of 
a  proportionate  part  of  it.  Each  may  divert  so  much,  and  so 
much  only,  as  will  not  unreasonably  impair  the  rights  of 
other  proprietors.  "An  unreasonable  use  of  it,  whereby  others 
are  deprived,  in  whole  or  in  part,  of  the  common  benefit,  is  an  ac- 
tionable injury,  even  though  there  is  no  present  actual  damage, 
and  without  regard  to  the  question  whether  the  act  which  causes 
the  injury  is  willful  or  malicious":  Gould  on  Waters,  sec.  207.  If 
the  diversion  is  complete,  that  is  to  say,  if,  by  such  unreasonable 
Tiae  on  the  part  of  another,  a  proprietor  is  deprived  entirely  of  hia 
enjoyment  of  the  water,  he  is  entitled  to  recover  full  compensa- 
tion in  damages  for  the  loss  thus  occasioned;  if  the  diversion  ia 
merely  partial,  the  jury  should  apportion  the  damages  accord- 
ingly. TTp  is  in  any  event  entitled  to  nominal  damages  for  the 
ioTasioD  of  hia  righta:  28  Am.  &  Eng.  Ency.  of  Law,  tit  "Water> 
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courses,"  983.  The  measure  of  each  owner's  rights  in  the  use  of 
the  water  is  the  reasonableness  of  the  use.  For  the  ascertain- 
ment of  what  is  a  reasonable  use,  no  definite  rule  is  or  can  be  laid 
down.  Whether  the  use  is  reasonable  or  not  must  depend  upon 
the  character  and  size  of  the  stream,  the  uses  to  which  it  is  sub- 
servient, and  other  circumstances  of  the  particular  case,  and  in 
an  action  of  this  kind  the  question  is  therefore  one  of  fact  to  be 
determined  by  the  jury,  and  not  one  of  kw  for  the  court:  Pool 
V.  Lewis,  41  Ga.  162;  5  Am.  Eep.  526;  Washburn  on  Easements 
and  Servitudes,  266,  277,  4th  ed.,  379,  380.  Construing  together 
the  provisions  of  our  code  on  this  subject,  as  contained  in  sections 
2227,  2231,  and  3018,  they  do  not  change  the  common  law  above 
stated. 

In  the  first  of  the  cases  now  under  review,  that  of  J.  M.  White 
V.  East  Lake  Land  Company,  the  petition  alleges,  that  the  plain- 
tiff is  proprietor  and  owner,  and  has  been  since  1877,  of  a  grist- 
mill, sawmill,  and  cotton  gin  on  lot  of  land  118  in  DeKalb  coiin- 
ty;  that  he  has  ^^^  no  other  means  of  propelling  the  mill  and 
gin  than  by  water  power  obtained  from  Doolittle  creek,  upon 
which  said  mills  are  situated,  said  creek  being  formed  by  the  con- 
fluence of  two  smaller  streams,  the  larger  one  of  which,  the  main 
tributary  of  Doolittle  creek,  has  its  source  in  what  is  known  as 
East  Lake  in  said  county;  that  during  the  spring  and  summer 
of  1891,  defendant  built  a  long  and  high  dam  across  said  main 
tributary,  and  thereby  did  wrongfully  divert,  cut  off,  and  stop, 
during  the  period  commencing  about  the  last  of  July  or  first  of 
August,  1891,  and  ending  about  the  first  of  January,  1892,  five- 
dxths  of  the  natural  volume  of  water  flowing  through  Doolittle 
creek  to  plaintiff's  mills,  which  was  necessary  to  the  operation 
of  the  mill  and  gin  in  its  accustomed  manner,  as  it  had  flowed, 
ought  to  have  flowed,  ought  now  to  flow,  and  would  have  con- 
tinued to  flow  without  interruption,  had  not  defendant  so  cut 
off  and  stopped  the  flow  of  the  water  by  the  building  of  the  dam, 
which  supply  of  water  plaintiff  had  rightfully  enjoyed  until  it 
was  so  cut  off  and  stopped;  and,  by  the  act  so  complained  of,  de- 
fendant has  damaged  plaintiff  twelve  hundred  and  fifty  dollars, 
by  loss  of  grinding,  sawing,  and  ginning.  The  declaration  was 
demurred  to  on  the  grounds:  1.  That  it  fails  to  show  any  act  of 
negligence  committed  by  defendant;  2.  That  it  shows  that  the 
defendant  simply  exercised  a  legal  right,  and  fails  to  show  that 
such  right  was  exercised  in  an  illegal  or  improper  manner;  3. 
That  it  fails  to  show  in  what  manner  the  plaintiff  was  damaged, 
or  any  damages  he  would  be  entitled  to  recover;  and  4.  That  it 
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fletfi  forth  no  cause  of  action.  The  court  overruled  the  demurrer, 
but,  after  hearing  the  evidence,  granted  a  nonsuit.  The  plaintifE 
excepted  to  the  grant  of  a  nonsuit,  and  the  defendant,  by  cross- 
bill, excepted  to  the  overruling  of  the  demurrer.  Tested  by  what 
we  liave  said  as  to  the  law  on  this  subject,  it  is  clear  that  the 
court  was  right  in  overruling  the  demurrer.  We  *^^  think  the 
court  erred,  however,  in  granting  a  nonsuit.  The  evidence  tend- 
ed to  show,  that  by  reason  of  the  erection  of  the  defendant's  dam, 
there  was  some  detention  and  diminution  of  the  natural  volume 
of  water  wliich  would  otherwise  have  flofwed  to  the  plaintiff's  mill, 
and  that  he  thereby  sustained  pecuniary  loss.  As  we  have  al- 
ready shown,  it  was  for  the  jury,  and  not  for  the  court,  to  say 
whether  the  detention  was  unreasonable  or  not;  and  although, 
under  the  evidence,  the  extent  of  the  loss  is  somewhat  uncertain, 
yet  if  there  was  an  unreasonable  detention  which  interfered  with 
the  plaintiff's  enjo}"ment  of  the  water,  he  was  entitled  to  at  least 
nominal  damages. 

The  declaration  in  the  other  case,  that  of  J.  M.  White  and 
Susan  A.  White  v.  East  Lake  Land  Company,  alleges  that  the 
plaintiffs  are  tenants  in  common,  and  have  been  since  1877,  in  a 
certain  millsite,  with  a  gristmill,  sawmill,  and  cotton  gin  thereon; 
and  allegations  similar  to  those  in  the  other  declaration  are  made 
aa  to  the  dependemce  of  the  mill  upon  the  water  supply  from 
Doolittle  creek,  and  the  erection  of  the  dam;  and  it  is  further 
alleged,  that  by  said  erection  defendant  wrongfully  changed  the 
entire  character  of  the  main  tributary  of  Doolittle  creek  from  a 
narrow  stream  to  a  broad  lake,  known  as  East  Lake,  containing 
about  ithirty-five  acres  of  land,  and  thereby  diverted  the  water 
from  flowing  through  said  main  tributary  of  Doolittle  creek  to 
plaintiffs'  mills  in  its  accustomed  manner,  which  was  absolutely 
necepsary  to  their  successful  operation,  as  it  had  flowed,  and 
would  have  continued  to  flow,  had  not  defendant  so  diverted  the 
floTT  by  the  erection  of  the  dam  and  the  making  of  the  lake,  by 
which  the  water  that  ought  naturally  to  flow  through  Doolitrtle 
rrof'k  to  plaintiffs'  mills  and  gin  wa«  carried  off  by  evaporation 
into  the  atmosphere  and  by  percolaition  into  the  earth;  which 
supply  of  water  plaintiffs  had  enjoyed  in  its  natural  and  accus- 
tomed flow  **•  through  Doolittle  creek  until  wrongfully  diverted 
by  defendant,  by  which  act  defendant  hafl  rendered  the  millsite 
of  plainiifffl  pracb'mlly  worthlees.  to  their  damage  three  thousand 
dollan.  This  declaration  was  demurred  to  on  the  same  grounds 
an  the  declaration  in  the  other  case,  and  the  demurrer  was  «u»- 
Uined.    We  think  the  court  erred  in  sustaining  the  demurrer. 
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The  only  substantial  difference  in  the  two  declarations  is  in  the 
allegation  contained  in  the  latter,  as  to  the  manner  in  which  the 
water  was  diverted,  it  being  alleged  therein  that  the  water  which 
ought  naturally  to  have  flowed  to  the  plaintiffs*  mill,  etc.,  was 
by  reason  of  its  being  spread  over  a  large  surface  in  consequence 
of  the  erection  of  the  daim,  carried  off  by  evaporation  into  the 
atmosphere  and  by  percolation  into  the  earth.  It  was  argued, 
that  the  water  thus  lost  having  been  carried  off  by  natural  causes, 
there  could  be  no  recovery  for  such  danfiage  as  may  havo  resulted 
therefrom.  This  loss,  however,  would  not  have  occurred  but  for 
the  building  of  the  defendant's  dam;  and  we  see  no  reason  why 
a  diversion  of  this  kind  is  not  equally  wrongful  with  a  diversion 
accomplished  by  other  means.  That  such  a  diversion  is  unlawful, 
see  Gould  on  "Waters,  sees.  205,  208;  Washburn  on  Easements  and 
Servitudes,  224,  4th  ed.,  332;  Ferrea  v.  Knipe,  28  Cal.  341;  87 
Am.  Dec.  128. 

4.  One  of  the  questions  ait  issue  being  whether  the  plaintiffs* 
mill  lost  custom  because  the  mill  had  stopped  grinding  on  account 
of  the  lack  of  a  sufficient  supply  of  water  to  run  the  same,  it  was, 
according  to  the  decision  of  this  court  in  Stewart  v.  Lanier  House 
Co.,  75  Ga.  582,  error  to  exclude  the  testimony  of  J.  M.  White 
as  to  the  statements  of  customers  that  they  had  withdrawn  their 
custom  for  this  reason. 

Judgment  in  each  case,  on  the  main  bill  of  exceptions,  re- 
versed; on  the  cross-bill  affirmed. 


WATERS— EIPARIAN  RIGHTS.— Water  ia  the  eqnal  and  common 
property  of  everyone  through  whose  land  it  flows,  and  the  rieht  of  each 
to  its  use  and  consumption  while  passing  over  his  possession  is  the  same; 
Tennessee  Coal  etc.  R.  R.  Co.  v.  Hamilton,  100  Ala.  252;  46  Am.  St. 
Rep.  48,  and  note;  Clark  v.  Pennsylvania  E.  R.  Co.,  145  Pa.  St.  438; 
27  Am.  St.  Rep.  710,  and  note. 

WATERS— UNREASONABLE  USE  BY  UPPER  PROPRIETOR- 
DAMAGES. — A  lower  proprietor  is  entitled  to  recover  nominal  damages 
for  the  excessive  diversion  of  the  water  of  a  stream  by  an  upper  owner 
without  proof  of  actual  injury:  Clark  v.  Pennsylvania  R.  R.  Co.,  145 
Pa.  St.  438;  27  Am.  St.  Rep.  710,  and  note;  New  York  Rubber  Co.  v. 
Rothery,  132  N.  Y.  293 ;  28  Am.  St.  Rep.  575,  and  note.  Unless  affected 
by  license,  grant,  prescription,  public  right,  or  the  like,  any  proprietoi 
of  lands  on  the  bank  of  a  stream  of  water  has  a  right  to  use  the  water 
as  it  is  wont  to  flow,  without  material  alteration  or  diminution,  and  no 
riparian  owner  has  the  right  to  use  the  water  to  the  prejudice  of  other 
proprietors  aboye  or  below  him :  Green  Bav  etc.  Uanal  Co.  v.  Kau- 
kauna  Water  Power  Co.,  90  Wis.  370;  48  Am.  St.  Rep.  937,  and  note. 

WATERS  — OWNER'S    RIGHT    TO  ERECT    DAM.  — An     upper 
and  prior  owner  of  a  dam  in  a  natural  stream  cannot  be  enjoined  by  a 
lower  dam -owner  from  penning  back  the  water  and  raising  a  sufficient 
Ak.  St.  Bbp.,  Vol.  LI. —10 
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pon-1  to  Bupply  liis  mill  with  water  to  run  the  niachinory  therein, 
aithoujj'h  snch'use  at  times  holds  back  the  water  ao  aa  to  deprive  the 
lower  owner  oi  a  s  tiiicient  supply  thereof:  Alumpower  v.  Bristol,  90 
Va.  151;  44  Am.  St.  Kep.  902,  and  note. 


City  Council  v.  Schrameok. 

[96  Gkobgia,  4.!6.] 

MUNICIPAL  CORPOKATIONS  —  STREETS  —  CHANGING 
GRADE  UF. — Tlie  measure  of  daniagea  to  abutting  property  arising 
from  a  change  in  the  gnide  of  a  street  is  the  actual  diminution  in  the 
market  value  ut  the  laud  lesulting  from  such  change. 

MUNICII'ALCORPOKATIONS— DAMAGES  FOR  CHANGE  OF 
GRADE  OF  STREET— EVIDENCE.— In  ascertaining  v^hether  tliere 
Las  been  an  actual  diminution  in  the  market  value  of  abutting  property, 
arising  from  a  change  in  the  grade  of  a  street,  facts  which  may  show 
thai  such  value  has  actually  decreased,  such  as  that  certain  expenditures 
are  uece&^ary  to  bring  the  proi)erty  to  its  former  conditions,  or  the  ne- 
cessity ot  filling  the  lot  and  raising  the  buildings  thereon,  with  the  prob- 
able cost  of  such  work,  although  they  do  not  authorize  a  recovery  of  the 
cost  of  such  changes  as  independent  items  of  special  damage,  are  ad- 
missible as  throwing  light  ui>on  the  general  question  of  diminution  of 
market  value. 

W.  T.  Davidson  and  M.  P.  Carroll,  for  the  plaintiff  in  error. 

P.  J.  Sullivan,  for  the  defendant  in  error. 

*««  SIMMONS,  C.  J.  1.  The  city  council  oi  Augusta  built  a 
new  bridge  upon  the  first  level  of  the  Augusta  canal,  and  the 
plaintiir  claimed  that  his  property  was  damaged  by  reason  of  the 
approaches  raised  to  the  bridge.  Arbitrators  were  appointed 
under  the  act  of  August  24,  1872,  as  amended  by  the  act  of  Feb- 
ruary 20,  1887,  in  reference  to  autliorizing  the  city  council  to 
open,  change,  and  widen  streets.  The  arbitrators  awarded  to  the 
plaintiff  five  hundred  and  fifty  dollars  aa  damages,  and  he  ap- 
pealed to  the  superior  court.  The  jury  found  nine  hundred  and 
thirty-seven  dollars  and  fifty  cents  in  his  favor,  and  the  defend- 
ant nmde  a  motion  for  a  new  trial,  which  was  overruled,  and  it 
excepted.  ""^^  On  the  trial  of  tlie  ciise,  the  plaintiff  introduced 
evidence  as  to  the  quantity  of  dirt  which  it  would  require  to  fill 
the  lot  to  a  grade  with  the  street,  and  aa  to  what  it  would  cost 
to  do  fto;  also,  as  to  the  cost  of  raising  tlie  building  on  the  lot 
to  a  level  with  the  now  grade  of  the  street.  The  testimony  wa» 
objectwl  to,  on  the  ground  that  it  was  irrelevant  and  misleading; 
btit  the  trial  judge  stated  that  he  would  allow  it  as  a  means  of 
•rriving  at  tho  doprrviaijon  of  fbo  -mflrkot  value,  and  on  this  sub- 
ject in^Lnictod  the  jury  as  follows:     "Evidence  waa  admitted  to 
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show  what  it  would  cost  the  plaintiff  to  repair  the  damages  he 
alleges  to  have  sustained  by  defendant,  by  filling  up  his  lot  and 
raising  the  buildings  to  the  grade  level  of  the  street.  This  evi- 
dence was  not  allowed  as  a  correct  rule  for  determining  plaintiff's 
damages,  because  such  a  method  is  not  a  correct  guide,  and  was 
only  allowed  to  be  considered,  along  with  other  evidence,  to  show 
the  actual  damage,  if  any,  to  plaintiff  by  raising  the  grade  of  the 
street.  The  raising  of  the  grade  of  a  street  may  not  endamage 
property  left  below  the  grade,  but  may  actually  benefit  it. 
Therefore,  the  cost  of  filling  and  raising  property  to  the  grade 
level  is  not  a  rule  by  which  damages  should  be  assessed,  but  may 
be  considered  to  illustrate  the  amount  of  damages,  along  with 
other  evidence."  The  admission  of  this  evidence  and  the  in- 
struction above  guoted  are  complained  of  as  error.  That  the 
evidence  in  question  was  properly  admitted,  and  the  instruction 
of  the  court  thereon  proper  and  legal,  see  3  Sedgwick  on  Dam- 
ages, 8th  ed.,  see.  1163.  et  seq;  Lewis  on  Eminent  Domain,  sees. 
478,  494,  and  cases  cited;  Da-wson  y.  Pittsburg,  159  Pa.  St.  317; 
Stewart  v.  Councdl  Bluffs,  84  Towa,  61.  The  measure  of  dam- 
ages in  such  cases  is  the  actual  diminution  in  the  market  value 
of  the  land  resulting  from  the  change  of  grade.  In  ascer- 
tadning  whether  there  has  been  a  diminution  in  the  market  value, 
however,  facts  which  '*^®  may  show  that  the  value  has  actually 
decreased,  such  as  that  certain  changes  and  expenditures  are 
necessary  to  bring  it  to  its  former  condition,  although  they 
would  not  authorize  a  recovery  of  the  cost  of  such  changes  as 
independent  items  of  special  damage,  are  admissible  as  throwing 
light  upon  the  general  question  of  diminution  in  market  value, 
and  are  always  admitted  for  this  purpose.  The  fact  tha/t  a  change 
in  the  grade  of  a  street  has  left  a  lot  considerably  below  the  level 
of  the  street,  and  that  the  expenditure  of  a  certain  ajmount  would 
be  necessary  to  restore  it  to  a  level  with  the  street,  would  not 
authorize  a  recovery  of  that  amount  as  specific  damages,  but 
might  very  properly  be  considered  as  showing  that  the  lot  was 
thereby  rendered  less  salable  than  before,  aind  that  its  market 
value  had  decreased. 

2.  The  next  ground  of  the  motion  for  a  new  trial  complaina 
of  the  admission  of  certain  testimony,  but  does  not  state  that  it 
was  objected  to  when  offered.  We  have  repeatedly  held  that 
6uch  a  ground  will  not  be  considered.  The  evidence,  though 
conflicting,  is  sufficient  to  sustain  the  verdict,  and  the  trial  judge 
being  satisfied  therewith,,  this  court  will  not  control  hia  di»- 
cretion  in  ref  asing  to  grant  a  now  trial. 

Judgment  affirmed. 
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MUNICIPAL  CORPORATIONS-CHANGE  OF  STREET  GRADE 
—  DAMAGES.— The  damajies  which  a  lotowner  may  recover  for  grading 
•  street  includes  all  the  damages  which  his  lot  has  sustained  by  the  act 
of  the  defendant,  and  such  damage  is  complete  when  the  grade  is 
changed,  and  does  not  depend  upon  any  subsequent  use  of  tlie  lot: 
Eiuhus  V.  Los  Angeles  etc.  Ry.  Co.,  103  Cal.  614;  42  Am.  St.  Rep.  149, 
and  note.  See,  also,  the  monojiraphic  notes  to  O'Brien  v.  Philadelphia, 
SO  Am.  St.  Rep.  835,  and  Sbeehy  v.  Kansas  City  etc.  Ry.  Co.,  4  Am. 
St.  Rep.  399. 

MIMCIPAL  CORPORATIONS— ELEMENTS  OF  DAMAGE  FOR 
CHANGING  GRADE  OF  STREET.— Under  a  statute  authorizing  a 
recovery  of  the  damages  sustained  by  a  change  in  the  grade  of  a  street, 
the  damages  recoverable  by  the  owner  of  an  adjoining  lot  include  all 
necessary  expenses  in  changing  the  grade  of  the  lot  to  conform  it  prop- 
eriy  to  tlie  now  grade  of  the  street,  and  also  the  expense  of  repaving 
the  street  charged  upon  the  lot,  and  rendered  necessary  by  the  change 
in  the  street  grade  t  Extended  note  to  O'Brien  v.  Pbiladelpbia,  SO  Am. 
St.  Rep.  849. 


Ho  WELL  V.  Shew  ELL, 

[06  UXOBOIA,  464.] 

AUCTION  SALES— MEMORANDUM,  WHO  MAY  MAKE.— An 
•gent  of  the  owner  of  land,  engaging  an  auctioneer  to  make  sale  thereof 
cannot,  as  the  latter's  clerk,  make  an  entry  of  the  sale,  so  as  to  bind  the 
bidder  to  whom  the  property  is  finally  knocked  off  by  the  auctioneer. 
A  memorandum  so  made  does  not  satisfy  the  statute  of  frauds. 

Petition  for  specific  performance.  An  owner  of  cer- 
tain land  employed  a  speciHod  person  to  act  as  his 
agent  in  tlie  sale  of  the  laind  at  public  auction.  This  agent 
employed  an  auctioneer,  who  made  the  sale.  The  agent  acted 
a«  clerk  for  the  auctioneer,  and  as  such  made  a  memorandum  and 
entry  thereof  for  his  own  purposes  and  as  such  clerk.  The  de- 
fendant, being  the  highest  bidder,  became  the  purchaser  of  three 
lot*  at  such  sale  at  a  price  written  on  a  memorandum  and  entry 
made  by  such  agent,  as  clerk  for  the  auctioneer  conducting  the 
•ale.  After  tender  of  deed  conveying  said  three  lota  to  defendant, 
and  his  refuiwl  to  take  and  pay  for  them,  this  action  was  brought, 
and  the  memorandum  made  by  such  agent,  as  clerk,  was  oflered 
in  evidence  and  excluded  by  the  trial  court  Plaintiff  foffered 
a  nonsuit  and  then  appealed. 

8.  Morris,  for  the  plaintiff. 

Erwin  &  Cobb,  for  the  defendant. 

*«»  T.rMPKIX.  J.  Tender  the  statute  of  frautlB,  any  con- 
trart  for  the  pale  of  Inndr*.  or  any  intorrst  in  or  concerning  them, 
tnturt  be  in  writing:  Co<le,  soc.  1950,  par.  4.  An  exception  to  this 
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rule,  is,  however,  stated  in  section  2630,  which  declares  that,  in 
case  of  sales  by  auction,  the  auctioneer  shall  be  considered  the 
agent  of  both  parties,  so  as  to  dispense  with  any  further  memo- 
randum in  writing  than  his  own  entries. 

After  much  conflict  of  decision,  the  doctrine  has  become  set- 
tled that  entries  of  such  sales  made  by  the  auctioneer's  clerk,  if 
he  is  a  disinterested  person,  will  be  sufficient  to  bind  a  bidder  to 
whom  the  propenty  offered  for  sale  is  finally  knocked  off.  We  think 
this  is  going  quite  far  enough  in  the  direction  indicated  and, 
after  careful  and  laborious  search,  have  been  unable  to  find  any 
authority  whatever  for  the  proposition,  that  the  owner  of  the 
property  sold  may  act  as  the  auctioneer's  clerk  for  the  purpose  of 
making  an  entry  to  bind  a  bidder  at  the  sale.  Where  the  owner 
employs  an  agent  to  sell  property,  and  this  agent,  in  turn,  en- 
gages the  services  of  an  auctioneer  to  conduct  the  sale  at  public 
outcry,  the  agent  should  no  more  be  permitted  to  act  as  clerk 
for  the  auctioneer  than  the  owner  himself.  Such  agent  repre- 
sents the  owner,  and  no  one  else;  and  is,  in  perhaps  a  modified 
degree,  under  the  same  kind  of  temptation  which  might  induce 
the  owner  himself  to  make  a  false  entry.  At  any  rate,  the  agent 
is  certainly  not,  as  to  the  matter  in  hand,  disinterested;  and  no 
one  who  is  not  entirely  so  should  be  permitted  to  act  as  the  auc- 
tioneer's clerk. 

Judgment  affirmed. 

AUCTIONS— MEMORANDUM  MADE  BY  AGENT  OF  OWNER 
OF  PROPERTY.— The  agent  of  the  vendor  of  real  estate  sold  at  auc- 
tion cannot  bind  the  purchaser  by  a  memorandum  thereof  made  and 
signed  by  him  for  the  vendor  alone,  after  the  sale  by  the  auctioneer, 
and  not  in  any  way  assented  to  by  the  purchaser:  Bamber  v.  Savage, 
52  Wis.  110;  38  Am.  Rep.  723.  An  auctioneer's  clerk  is  not  authorized 
to  make  the  memorandum  to  take  the  case  out  of  the  statute  of  frauds: 
Meadows  v.  Meadows,  3  McCord,  458;  15  Am.  Dec.  645.  A  memoran- 
dum signed  by  an  auctioneer  or  his  clerk,  stating  the  terms  of  sales  is 
a  BufBcient  compliance  with  the  statute  of  frauds:  Smith  y.  Jones,  7 
Leigh,  165;  30  Am.  Dec.  498. 
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Guarantee  Compaxt  op  North  America  v.  East 
lioMB  Town  Company. 

[96  Georgia,  61L] 

CORPORATIONS— PLEDGE  OF  STOJK  — DIVIDENDS.— If 
etock  of  a  corpor.itioti  is  pleJ^ed  as  collateral  security,  th-  pledi^ee  has 
a  ri>;ljt  to  (»llei  t  the  diviclends  on  ilie  stock,  and  apply  them  to  the  debt 
for  winch  it  ia  pled>^t-d,  or  to  hold  them  as  trustee  lor  the  pledgor,  un- 
less, by  si  (  -ial  contract,  the  pledgor  reserves  the  right  to  collect  the 
dividends  hiniSL-li. 

COKPOR.VTIONS  — PLEDGE  OF  STOCK— DIVIDEND-.— A 
corj'oration,  havinj  notice  t:iat  a  pledge  of  its  stock  has  been  made, 
i.^  li.iule  to  the  pie  Igee  for  dividends  paid  by  it  to  the  pledgor,  although 
the  transfer  of  the  stock  has  not  been  entered  on  the  books  of  the  cor- 
poration. 

CORPORATIONS  — PLEDGE  OF  STOCK  —  NOTICE— DIVI- 
DENDS.— If  the  proper  officers  of  a  corporation  know  that  certain 
shares  of  stock  thtTein  have  oeen  pledged  by  the  party  in  whose  name 
tite  stock  stands  on  the  cor(>orate  books,  such  knowledge  is  notice  to  the 
ccir]>or.aiun,  and  it  is  bound  thereby  as  to  the  payment  of  dividends  on 
such  stock. 

CORPORATIONS— PLEDGE  OF   STOCK— DIVIDENDS.— The 

filetlgee  of  corporate  stock  as  co  lateral  security  has  a  right  to  recover 
roin  the  corporation  all  unpaid  dividends  thereon  accruing  prior  to 
the  HatisfaL-tion  oi  iiis  dei>t  by  a  sale  of  the  stock;  and  he  holds  such 
dividends  as  truxiee  lor  the  pledgor. 

CORPORATIONS— PLEDuE  OF  STOCK— DIVIDENDS.— In 
Enaction  by  the  pledgor  of  cor  j  orate  stock  against  the  corporation  to 
recover  unpaid  dividends  thereon  accriiimr  prior  to  the  satisfaction  of 
his  debt,  the  corporation  is  liable,  unless,  in  addition  to  showing  that 
the  debt  has  Iteen  i-atiuiied,  it  also  shows  that  it  has  paid  such  divi- 
dends to  the  pledgor. 

Beece  &  Denny  and  T.  W.  Alexander,  for  the  plaintiff. 

Fouch^  &  Fouch(5,  for  the  defendants. 

»>»  SIMMONS,  C.  J.  It  appears  from  the  record  that  Coth- 
ran  &  Co.,  a  firm  composed  of  Charles  H.  and  James  E.  Cothran, 
became  the  agents  of  Armour  &  Co.,  and  gave  them  a  bond,  with 
the  (Juarantee  Company  of  North  America  as  surety,  for  the  pay- 
ment of  all  amounts  belonging  to  Armour  &  Co.  tliat  came  into 
their  (Cothran  &  Co's)  hands  a^  such  agents.  They  subsequent- 
ly beca.me  indebted  to  Armour  &  Co.  a  large  amount  which  they 
were  unable  to  pay,  and  the  Guarantee  Company  having  paid 
it  in  th«'ir  W'half.  tliey  gave  their  promissorj'  notes  to  the  Guar- 
anltM'  (>)mpany  for  the  amount  thus  paid,  and,  as  security  there- 
for, deposited  with  tliat  company  certain  collateral,  consisting  in 
part  of  seven ty-i^oven  «hares  of  the  stock  of  the  East  Rome  Town 
Company,  sixty-two  of  which  belonged  to  H.  D.  Cothran,  the 
father  of  Charles  II.  and  James  E.  Cothran,  and  were  indorsed 
hy  him  in  blank.  Tlie  notes  not  being  paid  at  maturity,  the  col- 
lateral wai  sold,  and  the  pledgee  itself  became  the  purchaser. 
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This  sale  was  admitted  to  be  regular  and  legal  in  every  respect. 
While  the  stock  was  held  as  collateral  '^^^  certain  dividends  were 
declared  upon  it,  but  it  seems  that  the  pledgee  had  no  notice  of 
this.  Upon  learning  that  the  dividends  had  been  declared,  it 
made  a  demand  therefor  upon  the  East  Eome  Town  Company, 
which  was  refused;  whereupon  it  brought  this  action  to  recover 
the  same.  There  was  a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  it  excepted. 

1.  The  law  seems  to  be  well  settled,  that  where  stock  of  an 
incorporated  company  is  pledged  by  the  owner  as  collateral  se- 
curity for  a  debt,  the  pledgee  has  a  right,  and  is  in  duty  bound, 
to  collect  the  dividends  on  the  stock,  and  apply  them  to  the 
debt  for  which  the  stock  is  pledged,  or  to  hold  them  as  trustee 
for  the  pledgor.  The  dividends  follow  the  stock  into  the  hands 
of  the  person  who  is  the  legal  holder  of  the  stock.  While  the 
general  property  in  the  stock  remains  in  the  pledgor  (Code,  sec. 
2142),the  pledgee  has  such  a  title  therein  as  would  authorize  and 
require  him  to  collect  the  dividends:  Colebrook  on  Collateral  Se- 
curities, sees.  100,  270;  Jones  on  Pledges,  sec.  398;  18  Am.  & 
Eng.  Ency.  of  Law,  703.  Of  course,  where,  by  a  special  contract, 
the  pledgor  reserves  the  right  to  collect  the  dividends  himself, 
this  rule  does  not  apply. 

2,  3.  If,  in  the  absence  of  an  agreement  reserving  to  the 
pledgor  the  right  to  collect  the  dividends,  the  corporation,  with 
notice  of  the  fact  that  the  pledge  has  been  made,  pays  the  div- 
idends to  the  pledgor,  it  is  liable  to  the  pledgee  for  such  divi- 
dends; and  this  is  so,  although  the  transfer  of  the  stock  has  not 
been  entered  on  the  books  of  the  corporation:  2  Thompson  on 
Corporations,  sees.  2180,  2621;  Gemmell  v.  Davis,  75  Md.  546; 
32  Am.  St.  Rep.  412.  The  main  reason  for  entering  such  trans- 
fers on  the  books  is  to  afford  notice  as  to  the  ownership  of  the 
stock;  and  where  the  proper  officers  of  the  corporation  have 
notice  independently  of  the  ^^'*  books,  t^eir  knowledge  is  notice 
to  the  corporation.  In  this  case,  although  there  was  no  transfer 
on  the  books  of  the  corporation,  it  appears  that,  when  the  pledge 
was  made  and  when  the  dividends  were  declared,  the  president 
and  treasurer  and  the  secretary  of  the  corporation  knew  the  stock 
had  been  pledged.  The  knowledge  of  these  officers  was  notice 
to  the  corporation,  and  the  corporation  is  bound  thereby: 
Mechem  on  Agency, sec.  729;  2  Cook  on  Stocks  and  Stockholders, 
sec.  727;  Wade  on  Notice,  sec.  683  b. 

4.  The  court  instmcted  the  jury  in  substance,  that  upon  the 
satisfaction  of  the  debt  by  the  sale  of  the  stock,  the  interest  of 
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the  pledgee  in  the  dividends  ceased,  and  it  could  not  recover 
for  dividends  that  accrued  before  that  time.  We  think,  if  the 
company  had  not  already  paid  the  dividends,  the  pledgee  would 
6tiil  have  the  right  to  recover  them  notwithstanding  the  debt  had 
been  satisfied.  As  to  these  dividends,  the  pledgee,  as  we  have 
shown,  was  the  trustee  of  the  pledgor,  it  was  its  right  and  duty  to 
collect  them,  and  if  they  were  not  paid  to  the  pledgor,  he  would 
have  the  right  to  demand  of  the  pledgee  an  axx;ounting  for  them. 

Unless,  therefore,  the  corjjoration  had  paid  the  dividends,  the 
pledgee  still  had  such  an  interest  therein  as  would  entitle  it  to  sue 
for  them.  If  the  corporation,  in  addition  to  showing  that  the 
debt  had  been  satisfied,  could  show  also  that  it  had  j>aid  the  div- 
idends, to  the  pledgor,  this,  of  course,  would  be  a  good  defense 
to  the  action. 

5.  The  evidence  fails  to  slwyw  that  the  dividends  were  paid  to 
the  pledgor,  or  to  anybody  else.  It  follows,  from  what  we  have 
•aid,  that  the  verdict  was  not  supported  by  the  evidence,  and  a 
new  trial  should  be  granted. 

Judgment  reversed. 

CORPORATIONS  -  DIVIDENDS  —  RIGHT  OF  PLEDGEE  OF 
STOCK  TO.  —  As  between  the  vendor  and  vendee,  or  pledgor  and 
pledgee,  of  shares  of  corporate  stock,  all  dividends  declared  after  the 
sale  or  pledge  of  the  stock  belong  to  the  vendee  or  pledgee,  even  though 
the  transfer  has  not  been  recorded  on  the  books  of  the  corporation: 
Gemmell  t.  Davis,  75  Md.  546;  33  Am.  6t.  Rep.  412. 

CORPORATIONS  — DIVIDENDS— PAYMENT  TO  PLEDGOR.— 
While  dividcn<i8  declared  during  the  pledge  of  corporate  stock  belong  to 
the  pledgee,  although  he  is  not  registered  as  owner  on  the  corporate 
books,  vet,  if  not  so  registered,  and  the  corporation  pavs  the  dividend 
in  good  faith  and  without  notice  of  the  transfer  to  the  pledgor,  the 

?a3rnient  is  a  goofi  one  as  against  the  corporation:  Qemmell  ▼.  Davis, 
6  Md.  646;  82  Am.  St.  Bep.  412. 


Spenorr  V.  Love  JOT. 

(06  GBOBOIA,  667.] 

RAILROADS— AGENCY  OF  rONNP:CTING  LINE.— If  throngh 
eoapon  pa^ecnger  tickets  of  a  particular  class  are  issued  by  a  railway 
company  over  ita  owd  linos  and  those  of  connecting  railways,  including 
a  lystt^m  of  railroads  in  the  handn  of  a  receiver,  and  o|K'rate«l  by  him  in 
separate  divisions,  the  fact  that,  with  his  knowledge,  conductors  in  his 
employ  have  In-en  recognizimr  and  honoring  as  valid  the  C)U|K)ns  of  Huch 
tickets  for  his  lines,  in  c«inneclion  with  the  fact  that  a  coupon  from 
the  particular  ti<ket  in  question  has  b<'en  ho  recoL'nired  and  accepte<l  for 
pasaaue,  is  (><ifTU-ient  to  establi^'h  on  Ulmlf  of  the  holder  of  such  ticket 
ibe  agencj  of  the  initial  cuni|>any  for  the  receiver  in  issuing  the  ticket- 
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RAILROADS— STOPOVER  PRIVILEGES.— If  a  through  rail- 
road passenger  ticket  has  attached  to  it  separate  and  distinct  conpona 
for  each  of  several  lines  of  railway  owned  by  the  same  or  .iiffereut  com- 
panies, or  for  separate  divisions  of  the  same  line,  the  person  entitled  to 
use  the  ticket  has,  in  the  absence  of  any  specific  contract  or  restriction, 
the  right  to  break  his  journey  and  stop  over  at  the  end  of  each  of  these 
lines  or  divisions,  and  then  resume  his  journey  again  upon  the  next 
coupon  of  the  same  ticket,  provided  this  is  done  within  the  limit  of  time 
during  which  the  ticket  is  good  for  transportation. 

RAILROADS— TRANSFER  OF  TICKET.  — In  the  absence  of 
terms  rendering  a  railroad  ticket  nonassignable,  it  passes  from  one 
person  to  another  by  delivery  without  affecting  its  validity  or  the  right 
to  use  it  for  transportation. 

Action  to  recover  for  unlawful  ejection  from  a  passenger  train. 
Plaintiff  purchased  from  a  ticket  broker  a  through  coupon  rail- 
road passenger  ticket,  issued  by  the  Kansas  City,  Memphis  & 
Birmingham  Eaikoad,  and  good  for  one  passage  from  Atlanta, 
O'dorgia,  to  Wasihington,  D.  C,  and  return,  over  that  road  and 
connecting  'lines.  The  ticket  and  each  of  the  coupons  attached 
thereto  were  dated  September  14,  1892,  on  the  back,  and  ap- 
peared from  their  face  to  be  good  for  any  of  the  remaining  part 
of  1892,  with  no  date  punched  or  any  other  indication  of  time 
limit.  The  original  ticket  stipulated  for  stopover  privileges  on 
the  road  issuing  it,  but  from  the  coupons,  good  over  the  several 
epecified  .connecting  lines,  this  stipulation  was  omitted.  Plaintiff 
took  the  train  of  the  Richmond  &  Danville  Eailroad  Company  at 
Atlanta,  Georgia,  on  September  24,  1892,  and  presented  his  cou- 
pon designated  to  be  used  over  that  road  to  the  conductor  upon 
call.  The  conductor  rejected  it  on  the  ground  that  it  had  ex- 
pired by  limit  of  time,  and,  in  default  of  payment  of  cash  fare, 
compelled  the  plaintiff  to  leave  the  train.  Plaintiff  recovered 
a  verdict  and  judgment,  and  the  receiver  for  the  said  railroad 
appealed. 

Jackson  &  Leftwich,  for  the  plaintiff  in  error. 

Hall  &  Hammond  and  L.  P.  Skeen,  for  the  defendant  in  error. 

««4  LUMPKIN,  J.  1.  Under  the  facts  recited  in  the  first  head- 
note,  and  which  were  duly  and  legally  proved,  it  is  quite  certain 
that  the  plaintiff  made  out  at  least  a  prima  facie  case  establishing 
the  agency  of  the  initial  company  for  the  receiver  in  issuing  the 
ticket  upon  which  the  plaintiff  was  riding  when  he  was  expelled 
from  the  defendant's  train. 

2.  The  authorities  settle  beyond  question,  that  where  a  through 
railroad  ticket  has  attached  to  it  separate  and  distinct  coupons 
for  each  of  several  lines  of  railway  owned  by  different  companies, 
the  person  entitled  to  use  the  ticket  has,  in  the  absence  of  any 
specific  contract  or  express  restriction  to  the  contrary,  the  right 
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io  break  hia  journey  and  "stop  over"  at  the  end  of  each  of  these 
lines  of  railway,  and  then  resume  his  journey  again  upon  the 
next  coupon  of  the  same  ticket,  provided  this  is  done  within  the 
limit  of  time  during  which  the  ticket  is  good  for  transportation. 
If  any  doubt  upon  this  question  is  entertained,  it  will  surely  be 
removed  by  examining  the  following  text-books  and  the  cases 
therein  cited:  Hutchinson  on  Carriers,  sec.  578;  4  Lawson's 
Rights,  Eemedies,  and  Practice,  sec.  1889;  Redfield  on  Carriers, 
aec.  444;  2  Wood's  Railway  Law,  1398;  Wheeler  on  Carriers, 
147;  25  Am.  &  Eng.  Ency.  of  Law,  1112.  An  examination  of 
these  authorities  will  also  show  that,  in  principle,  they  are  appli- 
cable to  coupon  tickets  over  a  line  of  railnrays  owned  by  the  same 
company,  but  divided  into  separate  divisions,  for  each  of  which 
there  is  a  coupon  upon  the  ticket.  Each  coupon,  in  the  ab- 
sence of  a  special  "stopover"  privilege,  requires  the  traveler  to 
make  a  continuous  journey  over  the  division  for  which  it  was  is- 
fued.  It  is  a  sort  of  separate  and  independent  contract  for 
carriage  over  that  division;  but  when  the  end  of  the  division  is 
reached,  the  passenger  may  leave  the  train  and  resume  his  journey 
over  the  next  division  upon  the  coupon  issued  for  it.  We  *** 
see  no  reason  why  a  company  which  chooses  to  issue  separate  cou- 
pons for  different  divisions  of  its  own  line  should  not  be  required 
to  perform  it«  contract  of  carriage  by  installments.  Indeed,  this 
would  seem  to  be  at  least  one  of  the  purposes  of  issuing  the  tick- 
ets in  this  form.  At  any  rate,  the  law  has  attached  to  this  class 
of  tickets  a  peculiar  significance,  and  a  railway  company  issuing 
them  will  be  presumed  to  have  intended  that  they  should  bear 
the  construction  which  the  law  places  upon  them.  Certainly, 
a  traveler,  in  the  absence  of  any  special  understanding  or  agree- 
ment with  the  carrier,  will  'be  protected  in  attaching  to  a  ticket 
of  this  clasB  its  ordinary  and  legal  significance. 

3.  There  is  nothing  in  the  record  even  remotely  suggesting 
why  the  ticket  which  the  plaintiff  was  using  was  not  transfenable, 
or  that,  merely  because  he  purchased  it  from  another,  he  had  not 
a  pcrfort  ricrht  to  use  it.  In  the  absence  of  terms  rendering  a 
railroad  ticket  nona.esignable,  it  passes  from  hand  to  hand  by  de- 
livery: Bishop  on  Noncontract  Law,  sec.  1077. 

4.  A  number  of  small  points  were  raised  at  the  trial  and 
brouffht  here  for  review.  We  shall  not  undertake  to  discuss 
them. 

Judgment  affirmed. 

RAIT.RO ADS— COUPON  TICK ETS— STOPOVER  PRTVrLEGE8. 
The  ptircha«<»r  or  hoMrr  of  a  coupon  railrond  ticket  ov«'r  connecting 
lines  is  not  boand  to  make  •  continaous  trip  from  the  starting  point  to 
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destination,  unless  there  is  a  stipulation  upon  the  ticket  to  that  effect. 
He  is  entitled  to  stopover  privileges  at  the  end  of  each  line,  but,  when 
be  has  started  over  any  of  the  connecting  lines,  he  is  bound  to  continue 
to  the  point  named  in  his  coupon:  Nichols  v.  Southern  Pac.  Co.,  23 
Or.  123  J  37  Am.  St.  Eep.  (364. 

KAILROADS  —  COUPON  TICKETS  —  TRANSFERABILITY.  —  A 
coupon  railroad  ticket  over  several  connecting  lines  ot  railroad,  issued 
without  limitations  or  restrictions  as  to  ownership,  is  transferable  alter 
being  partly  used,  though  issued  and  sold  at  a  reduced  rate,  and  entitles 
the  holder  to  ride  thereon  and  to  recover  damages  for  expulsion  from 
the  train  when  he  presents  such  ticket  in  payment  of  his  fare:  Nichols 
V.  Southern  Pac.  Co.,  23  Or.  123;  37  Am.  St.  Rep.  664. 

RAILROADS— COUPON  TICKETS.— A  ticket  over  connecting  lines 
does  not  evidence  a  joint  contract  by  them,  when  it  consists  of  coupons 
each  entitling  the  passenger  to  transportation  over  the  line  of  the  car- 
riers designated  therein,  and  the  whole  is  sold  by  one  of  them,  acting 
as  the  agent  of  the  others  so  far  as  their  lines  are  concerned:  Gulf  etc. 
Ey.  Co.  V.  Looney,  85  Tex.  158;  34  Am.  St.  Rep.  787. 


American  National  Bank  v.  Georgia  Eailroad 

Company. 

[96  Georgia,  665.] 

RAILROADS- RIGHT  TO  HOLD  GOODS  FOR  FREIGHT- 
NOTICE  OF  THROUGH  BILL  OF  LADING.— If  a  connecting  car- 
rier receives  from  its  preceding  carrier  goods  shipped  on  a  through  con- 
tract, and  pays  the  freight  charges  which  have  accrued  up  to  that  time, 
with  notice  that  the  initial  carrier  has  issued  to  the  consignor  a  through 
bill  of  lading  reciting  that  the  entire  frieght  ( harges  have  been  prepaid, 
although  the  notice  is  also  to  the  effect  that  this  recital  is  erroneous, 
such  notice  is  sufficient  to  put  the  receiving  carrier  on  inquiry,  and  it 
ought  to  have  ascertained  before  paying  tflie  freight  charges  and  accept- 
ing the  goods  for  shipment  whether  the  bill  of  lading  had  been  negoti- 
ated or  not,  and,  failing  to  make  any  inquiry,  it  cannot  hold  the  goods, 
either  for  its  own  charges,  or  those  paid  by  it,  as  against  an  innocent 
purchaser  under  the  indorsed  bill  of  lading,  who,  believing  that  the 
freight  has  been  actually  prepaid,  has  accepted  as  cash  a  draft  drawn 
by  the  consigjior  upun  the  consignee,  to  which  draft  the  bill  of  lading  ia 
attached,  as  is  usual  in  such  transactions. 

J.  E.  Lamar,  for  the  plaintiff. 

J.  B.  &  Bryan  Gumming,  for  the  defendant. 

^^  SIMMONS,  C.  J.  Nathan,  a  grain  meaxjhant,  shipped 
from  Kansas  City,  Missouri,  two  carloads  of  grain  to  Wallace  & 
Co.,  of  Augusta,  Georgia,  over  the  Missouri  Pacific  railway,  taking 
a  through  bill  of  lading  to  Augusta,  signed  by  the  proper  officer  of 
the  Missouri  Pacific  Eailway  Company.  Nathan  gave  his  check 
upon  a  hank  for  the  amount  of  the  freight;  the  check  was  ac- 
cepted as  cash  by  the  agent  of  the  railway  company,  and  the  bill 
of  lading  was  marked  by  the  agent,  "freight  prepaid."  Nathan 
took  the  bill  of  lading,  drew  a  draft  on  Wallace  &  Co.,  the  con- 
signees, attached-  the  bill  of  lading  to  the  draft,  and  negotiated 
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it  to  the  American  National  Bank  of  Kansas  City,  the  bank  tak- 
ing it  for  ahsoluite  credit  in  the  usual  course  of  business.  The 
waybills  and  manifests  issued  by  the  Missouri  Pacific  Railv^ay 
Company  for  the  grain  contained  ****^  the  entry:  "Delivering  line 
%vill  please  collect  all  freight  charges.  Through  error,  bill  of 
lading  has  been  issued  reading  prepaid.  This  bill  of  lading 
roust  no^  be  protected."  When  the  grain  arrived  in  Atlanta  it 
was  delivered  to  the  Georgia  Railroad  Company,  which  received 
the  waybills  with  these  indorsements  upon  them.  The  Georgia 
Railroad  Company  paid  the  freight  from  Kansas  City  to  Atlanta, 
and  carried  the  grain  over  its  line  to  Augusta,  and,  upon  the 
arrival  of  the  grain  at  Augusta,  demanded  the  freight  it  had 
paid  to  the  other  companies  which  had  transported  the  goods 
from  Kansas  City  to  Atlanta,  and  the  freight  which  it  had 
earned  upon  its  own  road.  This  demand  was  refused.  The 
goods  were  demanded  of  the  Georgia  Railroad  Company  by  the 
agent  of  the  American  National  Bank;  the  demand  was  refused; 
and  the  bank  thereupon  brought  its  action  of  trover  against  the 
railroad  company  to  recover  the  grain.  The  judge,  to  whom 
the  case  was  submitted  without  the  intervention  of  a  jury,  de- 
cided that  the  plaintiff  could  not  recover. 

If  the  case  were  between  the  American  National  Bank  and  the 
Missouri  Pacific  Railroad  Company,  it  would,  under  many  deci- 
sions, be  free  from  difficulty.  The  law  seems  to  be,  that  where 
an  agent  has  authority  to  issue  bills  of  lading,  and  does  issue  one 
with  certain  representations  contained  therein,  and  the  bill  of 
lading  is  negotiated  to  an  innocent  third  person,  the  railroad 
company,  as  betwen  it^lf  a-nd  such  third  person,  is  estopped  to 
deny  the  reipresentations  made  in  the  bill  of  lading.  Under 
these  decisions,  it  is  immaterial  that  the  bill  of  lading  is  not 
negotiable  in  the  strict  sense  of  the  term.  A  representaition  in 
a  non-negotiable  chose  in  action,  when  acted  upon,  is,  accord- 
ing to  the  usual  rule  applied  in  cases  of  estoppel,  held  to  be 
equivalent  in  all  respects  to  one  made  in  the  case  of  a  negoti- 
able paper.  Some  of  the  decisions  referred  to  are  also  put  upon 
the  ground,  *•*  tliat  where  one  of  two  innocent  parties  must 
suffer  from  the  wrongful  art  of  a  third  party,  the  law  casts  the 
burdon  of  loss  upon  him  by  whose  act,  omission,  or  negligence 
such  third  party  was  enabled  to  commit  the  wrong  which  occa- 
sioned the  loss.  The  superior  equity  is  with  the  bona  fide  as- 
aignee  who  has  parted  with  bis  money  upon  the  faith  of  the 
recitals  contained  in  the  bill  of  lading:  2  Am.  &  Eng.  Ency.  of 
Tiaw,  tit.  "Bill  of  Trading."  227,  and  oAses  cited;  Bank  of  Bata- 
Tia  T.  Now  York  etc.  R.  R.  Co.,  106  N.  Y.  195;  60  Am.  Rep. 
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440;  Howard  v.  Tucker,  1  Barn.  &  Adol.  713;  Armour  v.  ^lich- 
igan  Cent.  R.  R.  Co.,65  K  Y.  114;  22 Am.  Rep. 603;  St.  Louis  Ry. 
Co.  V.  Lamed,  103  111.  293;  Brooke  v.  New  York  etc.  R.R.Co.,108 
Pa.  St.  529;  56  Am.  Rep.  235;  Wichita  Savings  Bank  v.  Atchison 
etc.  R.  R.  Co.,  20  Kan.  519;  Sioux  City  etc.  Ry.  Co.  v.  First  Nat. 
Bank,  10  Neb.  556;  35  Am.  Rep.  488;  Coventry  v.  Great  Eastern 
Ry.  Co.,  11  Q.  B.  Div.  776;  Abbott's  Law  of  Merchant  Shipping, 
13th  London  ed.,  565,  and  cases  cited.  A  very  large  proportion 
of  the  business  of  the  country  is  founded  upon  transfers  of  bills 
of  lading;  and  if  the  transferee  were  required,  at  his  peril,  to  as- 
certain from  the  carrier  whether  the  representations  made  in  the 
bill  of  la-ding  are  true  or  not,  it  would  practically  put  an  end  to 
this  class  of  transactions.  The  better  and  safer  rule  is,  to  hold 
that  the  carrier  who  issues  the  bill  of  lading  is  bound  by  the  rep- 
resentations of  his  agents.  Mr.  Justice  Miller,  in  discussing  this 
subject  in  the  case  of  McNeil  v.  Hill,  Woolw.  96,  says:  "As  civi- 
lization has  advanced  and  commerce  extended,  new  and  artificial 
modes  of  doing  business  have  superseded  the  exchanges,  by  bar- 
ter and  otherwise,  which  prevail  while  society  is  in  its  earlier  and 
simpler  stages.  The  invention  of  the  bill  of  ex<ihange  is  a 
famdliar  illustration  of  tihis  fact.  A  more  modern,  but  still 
not  recent,  invention  of  like  ohaxaoter,  for  the  transfer, 
without  the  cumbersome  and  often  impossible  operations  of 
actual  delivery  ^®®  of  articles  of  personal  propertfy,  is  the  indorse- 
ment or  assignment  of  bills  of  lading  and  warehouse  receipts.  In- 
struments of  this  kind  are  sui  generis.  From  long  use  and  trade, 
they  have  come  to  have,  among  commercial  men,  a  well-under- 
stood meaning,  and  the  indorsement  or  assignment  of  them  as  ab- 
solutely transfers  the  general  profperty  of  the  goods  and  chattels 
therein  named  as  would  a  bill  of  sale If  the  warehouse- 
man gives  to  the  party  who  holds  such  receipt  a  false  credit,  he 
will  not  be  suffered  to  contradict  his  statement  which  he  has  made 
in  the  receipt,  so  as  to  injure  a  party  who  has  been  misled  by  it." 
Horton,  C.  J.,  in  the  case  of  Wichita  Savings  Bank  v.  Atchison 
etc.  R.  R.  Co.,  20  Kan.  519,  says:  "Where  one  advances  money 
on  a  bill  of  lading,  or  buys  the  property  therein  set  forth,  by  tak- 
ing a  transfer  of  such  instrument  absolutely,  the  only  evidence 
which  he  has  of  the  quantity  of  goods  which  he  has  bought  or  ad- 
vanced money  on  may  be  the  statement  contained  in 
the  bill  of  lading.  Indeed,  one  of  the  main  uses  of  bills  of  lading 
of  grain,  at  this  day,  is  to  afford  shippers  opportunity  to  obtain 
advances  upon  their  shipments.  When  issued,  the  parties  issu- 
ing them  have  the  knowledge  that  they  may,  and  probably  will, 
be  used  with  commission  merchantfl,  or  at  some  bank,  to  obtain 
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advances  of  money.  In  the  most  of  cases  this  result  is  almost 
certain  to  follow."  Under  the  facts  of  the  present  case,  we  think 
what  has  been  said  as  to  the  liability  of  the  initial  carrier  upon 
the  representations  contained  in  the  bill  of  lading  applies  also  as 
between  the  Geororia  Railroad  Company  and  the  assignee  of  the 
bill  of  lading.  When  the  Georgia  Railroad  Company  received 
the  shipment  at  Atlanta,  and  paid  the  freight  charges  which 
had  accrued  up  to  that  time,  it  did  so  with  notice  that  the  initial 
carrier  had  issued  to  the  consignor  a  through  bill  of  lading,  re- 
citing that  the  entire  freight  charges  had  been  prepaid;  and  its 
agents  ought  to  have  known  that,  in  all  **''**  probability,  the  bill 
of  lading  had  passed  into  the  hands  of  third  parties  who  had  acted 
upon  the  faith  of  this  representation.  Having  such  notice  as 
was  sufficient  to  put  it  on  inquiry,  it  ought  to  have  ascertained, 
before  it  paid  the  charges  and  accepted  the  shipment,  whether  the 
bill  of  lading  had  been  negotiated  or  not;  and,  having  failed  to 
make  any  inquiry,  we  do  not  think  it  can  hold  t3ie  goods,  either 
for  its  own  charges  or  those  paid  by  it,  as  against  an  innocent  pur- 
chaser under  the  bill  of  lading.  Its  acceptance  of  the  shipment 
upon  this  bill  of  lading  was  an  adoption  of  the  bill  of  lading  as  is- 
sued, and  it  became  responsible  to  innocent  third  parties  for  such 
statements  as  were  contained  in  that  instrument,  just  as  if  it  had 
issued  the  same  in  the  first  instance. 
Judgment  reversed. 

RAILROADS — FREIGHT.— A  carrier  acts  aa  forwarding  agent  of  • 
consignor  in  receiving  goods  to  be  carried  over  his  own  line,  and  thence 
over  successive  lines  connected  therewith,  in  the  absence  of  special  in- 
structions from  the  consignor  to  the  succeeding  carriers;  and  the  last 
carrier  has  a  lien  upon  the  goods,  not  only  for  the  freight  on  his  part  of 
the  route,  but  also  for  any  freight  paid  by  him  from  the  commencement 
of  the  transportation:  Briggs  v.  Boston  etc.  R.  R.  Co.,  6  Allon.  246;  83 
Am.  Dec.  626,  and  note.  A  second  carrier,  who  receives  goods  fortrans- 
l>ortation  from  a  jtrior  carrier  under  a  hill  of  lading  which  provides  for 
a  resiiipment,  has  a  lien  on  the  gowls  for  his  freight:  Walker  v.  Cassa- 
way,  4  I^a.  Ann.  19;  50  Am.  Dec.  551.  Where  several  independent  car- 
riers receive  iroods  in  succession,  each  is  entitled  to  payment  in  advance, 
or  to  a  lien  thereto,  including  back  charges  paid;  out  not  after  notice 
not  to  receive  such  goods:  Knight  v.  Providence  etc.  R.  R.  Co.,  13  R.  \. 
572:  43  Am.  Rep.  46.  A  lien  is  the  right  of  detaining  property  on 
which  it  operates  until  the  claim  which  is  the  basis  of  the  lien  is  6ati»- 
fled:  Amei  v.  Palmer,  42  Me.  197;  66  Am.  Dec.  271. 
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[96  Gkorqia,  688.] 

EVIDENCE— ATTACK  ON  PAPER  AFTER  IT  IS  ADMITTED. 
If  a  party,  calling  for  a  paper,  inspects  and  puts  it  in  evidence  after  he 
has  announced  that  he  contends  that  it  is  not  the  origina:  of  the  paper 
called  for,  he  does  not  lose  his  right  to  subsequently  attack  it  on  the 
gro'ind  stated,  although  he  has  given  no  formal  notice  of  an  intention 

to  do  80. 

EVIDENCE— ATTACK  ON  PAPER  AFTER  IT  IS  ADMITTED. 
If  a  party,  calling  for  and  inspecting  a  paper  produced  in  response  to 
notice,  does  not,  at  or  before  the  time  of  introducing  it,  mention  any 
objection  to  it,  or  give  any  notice  of  an  intention  to  attack  it,  he  cannot 
alterward  impeach  it,  unless  he  has  been  in  some  way  misled,  imposed 
upon,  or  deceived,  after  the  exercise  on  his  own  part  of  proper  diligence. 

TELEGRAPH  COMPANIES  — WAIVER  OF  NOTICE  OF 
CLAIM  FOR  DAMAGES.  —  If  the  sendee  of  a  telegrapiiic  message 
promptly  notifies  the  agents  of  the  telegraph  company  of  a  claim  against 
it  for  damages  caused  by  failure  to  promptly  deliver  the  message,  and 
of  his  intention  to  sue,  a  promise  by  the  company's  agent  to  look  int) 
the  matter,  and  report  to  him,  and  to  "  arrange"  it,  if  followed  by  a 
failure  to  keep  such  promise,  constitutes  a  waiver  by  the  company  of 
the  sixty  days'  writ' en  notice  of  the  sendee's  claim  for  damages,  stipu- 
lated for  upon  the  blank  on  which  the  message  was  written. 

TELEGRAPH  COMPANIES— NOTICE  FROM  MESSAGE.— 
A  telegraphic  message  reading  "  Have  work,  come  at  once,"  is  sufficient 
to  put  the  telegraph  company  on  notice  of  the  damages  which  would 
probably  result  to  the  sendee  of  the  message  from  negligence  in  failing 
to  deliver  it  promptly. 

Dorsey,  Brewster  &  Howell,  and  Wright,  Hamilton  &  Wright, 
for  the  plaintiff  in  error. 

Fouch^  &  Fouch^,  for  the  defendant  in  error. 

«8»  SIMMONS,  C.  J.  1.  When  this  case  was  here  before,  it 
appeared  that  the  plaintiff  had  lost  the  copy  of  the  dispatch 
which  was  delivered  to  him  by  the  telegraph  company,  and 
the  trial  judge  allowed  him  to  prove  the  oonten'ts  of  it  withooit 
producing  or  accounting  for  the  original:  Western  Union 
Tel.  Go.  V.  Hines,  94  Ga.  430.  On  the  second  trial,  it 
appeared  that  the  plaintiff  had  given  the  telegraph  com- 
pany notice  to  produce  the  original  wihich  had  been 
filed  by  the  sender  in  the  office  of  the  company  in  Birming- 
ham. There  w^as  no  dispute  between  the  parties  as  to  the  words 
of  the  message,  but  the  dispute  was  as  to  whether  the  message  was 
■written  on  one  of  the  printed  blanks  of  the  company  or  upon  or- 
dinary paper.  The  printed  blanks  contained  a  stipulation  that, 
if  damages  were  claimed  on  account  of  ^^^  nondelivery  of  the 
message,  written  notice  of  the  same  should  be  given  to  the  com- 
pany within  sixty  days.  The  defendant  claimed  that  the  original 
message  was  written  on  one  of  these  blanks,  but  the  plaintiff  de- 
nied this.      The  defendant  produced  at  the  trial  a  paper  written 


160  WEffTERN  Union  Tel.  Co.  v.  Hines.        [Georgia, 

on  one  of  its  blanks  with  the  above  stipulation  printed  thereon, 
which  it  claimed  to  be  the  original  message  called  for  by  the 
plaintiff.  This  paper  was  introduced  in  endence  by  the  plaintiff, 
his  counsel  stating  to  counsel  for  the  defendant  before  so  doing, 
that  he  "contended  it  was  not  the  original,"  but  no  formal  notice 
was  given  that  the  plaintiff  intended  to  attack  it  on  that  ground. 
During  the  trial  he  did  attack  it,  and  attempted  to  show  that  the 
original  message,  as  received  by  the  company  from  the  sender, 
was  written  on  ordinary  paper,  which  contained  no  such  stipula- 
tion as  that  above  referred  to.  To  this  the  defendant  objected,  on 
the  gTOTind  that  the  plaintiff  having  introduced  the  paper  without 
notice  of  an  intention  to  attack  it  as  not  being  the  original  paper 
called  for,  he  could  not  attack  it  on  that  ground  subsequently. 
The  court  did  not  err  in  overruling  the  objection.  It  is  true  that 
where  a  party,  calling  for  and  inspecting  a  paper  produced  in  re- 
sponse to  notice,  does  not,  at  or  before  the  time  of  introducing 
it,  mention  any  objection  to  it,  or  give  any  notice  of  an  intention 
to  attack  it,  he  cannot  afterward  impeach  it,  unless  he  has  been 
in  some  way  misled,  imposed  upon,  or  deceived,  after  the  exercise 
on  his  own  part  of  proper  diligence;  but  we  think  the  statement 
of  counsel  in  the  present  case  when  the  paper  was  produced,  that 
he  contended  it  waa  not  the  original  paper,  was  sufficient  notice 
on  this  point. 

2.  It  appears  from  the  record  that  Hines,  the  plaintiff,  had 
been  in  the  employment  of  Dabney,  a  railroad  contractor,  as 
"boss"  or  foreman  of  his  hands  in  the  building  of  a  railroad. 
When  the  railroad  upon  which  ®®*  they  were  engaged  was  com- 
])loted,  he  left  the  service  of  Dabney,  with  the  understanding  that 
if  Dabney  should  secure  another  contract  then  in  contemplation, 
he  (Hines)  was  to  return  and  engiige  in  the  same  employment  un- 
til the  work  under  the  new  contract  should  be  completed.  It 
was  agreed  that  he  should  receive  for  his  work  sixty  dollars  per 
month  and  board  worth  sixteen  dollars  and  fifty  cents  per  month, 
and  the  employment  was  to  continue  at  least  one  year.  Dabney 
secured  the  now  contract,  and  on  March  11,  1889,  delivered  to 
the  defendant,  to  be  forwarded  to  Hines,  a  telegram  stating: 
"Have  work;  come  at  once.'*  The  telegram  waa  delivered  to 
the  defendant  at  Birmingham,  Alabama,  and  was  directed  to 
Home,  Georgia,  where  Hines  resided,  and  was  received  at  the 
defendant's  office  in  T?ome  on  the  day  it  was  sent,  but  was  not 
delivered  to  Hines  until  several  days  had  elapsed;  in  consequence 
of  which  he  lost  the  job.  He  went  to  the  office  of  the  telegraph 
company  at  I?ome,  and  told  a  clerk  of  this,  and  that  he  waa 
going  to  sue  the  company  for  damages;  and  tlie  manager  of  the 
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company  at  that  place  soon  after  called  upon  him  and  inquired 
about  the  matter.  He  showed  the  manager  the  telegram,  and 
stated  tthaA  he  had  lost  a  job  wortth  sixty  dollars  per  month  and 
his  board,  in  consequence  of  the  nondelivery  of  the  message,  and 
that  he  intended  to  sue  the  company  for  damages.  The  manager 
said  to  him:  "Hold  on  awhile,  and  I  will  see  into  it  and  let  you 
know,"  and  also  stated  that  he  "would  arrange  it."  Relying  on 
this  statement,  Hines  waited  for  some  weeks  before  taking 
further  action,  but  received  no  further  report  in  regard  to  the 
matter  from  the  manager  or  any  other  agent  of  the  company. 
While  he  was  waiting  to  hear  from  the  manager,  the  sixty  days 
expired  within  which,  according  to  the  sitipulation  which  the 
company  contends  was  primted  on  the  blank  on  which  the  original 
message  was  written,  written  notice  of  such  claims  was  required 
to  be  given  to  the  company.  ***  The  telegraph  company  in- 
sisted that,  by  reason  of  the  failure  of  the  plaintiff  to  comply 
with  this  stipulation,  the  action  was  barred;  the  plaintiff,  on  the 
other  hand,  contended  that  the  conduct  of  the  defendant's  man- 
ager amounted  to  a  waiver  of  the  stipulation.  The  trial  judge, 
in  his  charge  to  the  jury,  referred  to  them  the  question  whether, 
under  all  the  facts,  such  conduct  amounted  to  a  waiver  or  not. 
After  careful  consideration,  we  have  concluded  that,  under  the 
facts,  it  was  proper  to  submit  the  question  to  the  jury,  and  that 
they  were  warranted  in  finding  that  there  was  a  waiver. 

According  to  the  evidence,  the  plaintiff  promptly  notified  the 
agents  of  the  company  of  his  claim  and  of  his  intention  to  sue, 
and  might  have  given  the  more  formal  notice  required  by  the  srtip- 
ulation  referred  to  if  he  had  not  been  thrown  off  his  guard  and 
lulled  into  a  fal?e  security  by  the  promise  of  the  company's  man- 
ager to  look  into  the  m^atter  and  report  to  him,  and  his  furtiher 
promise  to  "arrange  it."  Having  thus  led  the  plaintiff  to  sup- 
pose that  his  claim  would  be  settled,  or,  at  least,  that  there  was 
no  occasion  for  him  to  take  any  further  action  until  the  manager 
should  report  to  him,  we  do  not  think  the  defendant  should  be 
allowed  to  say  that  the  claim  is  barred  because  written  notice 
was  not  given  in  time.  This  case  is  stronger  in  its  facts  than 
the  case  of  Massengale  v.  Western  Union  Tel.  Co.,  17  Mo.  App. 
^57.  There  the  promise  of  the  agent  was  simply  that  he  would 
"look  into  the  matter,"  and  the  court  held  that  this  was  not  suffi- 
cient. Judge  Thompson,  in  his  work  on  the  Law  of  Electricity, 
«ection  262,  says  that  the  conclusion  in  that  case  was  reached 
upon  ''questionable  grounds."  In  the  present  case,  as  we  have 
seen,  the  manager  of  the  company  not  only  stated  that  he  would 
look  into  the  matter,  but  that  he  would  let  the  plaintiff  know, 
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and  also  promised  that  he  "would  arrange  it";  See,  on  this  sub- 
ject, Western  Union  Tel.  Co.  v.  Stratemeier,  6  Ind.  App.  125. 

*®*  3,  4.  The  questions  dealt  with  in  the  third  and  fourth 
headnotes  do  not  require  further  discussion. 

Judgment  afl&imed. 

TELEGRAPH  COMPANIES  —  WHEN  DOES  MESSAGE  DIS- 
CLOSE ITS  IMPORTANCE.— On  the  question  as  to  what  form  of 
words  in  messages,  other  than  cipher  messages,  is  sufficient  to  apprise 
the  company  of  the  importance  of  the  message,  the  cases  cannot  be  re- 
conciled. There  is  an  evident  tendency  on  the  part  of  courts  to  adopt 
the  principle  that  it  is  sufficient  to  render  the  company  liable  for 
actual  damages  if  the  message  shows  upon  its  face  that  it  relates  to  a 
business  transaction,  and  that  loss  will  probably  result  unless  it  is 
promptly  and  correctly  transmitted  and  delivered,  and  that  it  is  not 
necessary  that  the  company  should  be  apprised  of  the  exact  amount  of 
loss  likely  to  result  from  the  default:  Extended  note  to  Western  Union 
Tel.  Co.  V.  Cooper,  10  Am.  St.  Rep.  787. 

TELEGRAPH  COMPANIES— WAIVER  OF  CONDITION  BY 
AGENT. — A  demand  for  damages  for  mistake  in  the  transmission  of  a 
telegraphic  message  is  properly  made  upon  the  agent  on  duty  at  the 
place  from  which  the  message  was  sent,  and  though  he  is  not  bound  to 
recognize  an  oral  demand,  still,  if  he  does  so,  and  makes  no  objection 
to  it  on  the  ground  that  it  is  not  in  writing,  but  objects  to  it  on  the  sole 
ground  that  the  company  is  not  at  fault,  he  thereby  waives,  on  the  part 
of  the  company,  any  right  to  have  the  demand  made  In  writing,  accord- 
ing to  the  condition  attached  to  the  message  as  sent:  Hill  v.  Western 
Union  Tel.  Co.,  85  Ga.  425;  21  Am.  St.  Rep.  166. 

TRIAL-OBJECTION  TO  EVIDENCE.-It  is  not  admissible  for 
eounsel  to  be  quiet  and  let  evidence  come  out.  and  take  advantage  of  it 
if  favorable,  and,  if  not,  ask  that  it  be  stricken  out  and  not  considered} 
Faalcon  v.  Johnston,  102  N.  0.  264;  11  Am.  St.  Bep.  787. 
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WILLS,  ERROR  IN  DESCRIPTION.— A  will  purporting  to  de- 
vise "  my  real  estate,  to  wit,  the  southeast  quarter  of  the  Bouthwest 
quarter  of  section  8,"  operates  as  a  devise  of  the  northeast  quarter  of 
the  southeast  quarter  of  that  section,  if  that  was  the  only  land  owned 
by  the  testator. 

WILLS— SIGNATURE  BY  MARK  AND  WRONG  CHRISTIAN 
NAME. — ^The  signing  of  a  will  by  the  mark  of  the  testator  is  Bufl&cient, 
though  the  Christian  name  signed  with  the  mark  and  intended  for  his 
was  incorrectly  written  as  James,  while  his  name  was  Samuel. 

D.  T.  Taylor,  for  the  appellants. 

La  Follette  &  Adair  and  E.  H.  Hartford,  for  the  appellee. 

^^  HOWAED,  C.  J.  This  was  an  action  brought  by  appellee 
against  appellants  and  other  defendants  to  quiet  title  to  certain 
real  estate.  A  demurrer  having  been  overruled  to  the  complainit, 
the  appellants  filed  an  answer  and  a  cross-complaint.  Afterward, 
by  leave  of  the  court,  the  answer  and  cross-complaint  were  with- 
drawn, and  the  appellants  stood  upon  their  demurrer.  There- 
upon, the  court,  having  heard  the  evidence,  found  for  the  ap- 
pellee, and  entered  a  decree  quieting  his  title  to  the  land  in  con- 
troversy. 

***  Appellee  traces  title  through  mesne  oonveyances  to  a  war- 
ranty deed  made  by  Mary  Eook  and  David  Eook,  widow  and  son 
of  Samuel  Eook;  and  the  only  question  to  be  considered  is, 
whether  the  last  will  of  Samuel  Eook  authorized  David  Eook  to 
execute  said  deed. 

It  is  not  questioned  that  by  said  will  certain  land  was  devised 
to  David  Eook,  on  conditions  which  were  fulfilled  by  him;  that 

(16S> 
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on  the  death  of  the  testator,  in  August,  1854,  the  will  was  duly 
proved,  a,nd  David  Rook  at  once  went  into  possession  of  the  land 
m  controversy,  cladming  ownership  under  the  will;  and  that  he 
eo  continued  in  possession,  under  claim  of  ownership,  umtil  the 
making  of  the  deed  under  which  appellee  claims  title.  It  seems, 
also,  that  the  title  and  possession  thus  acquired  reanained  un- 
assailed  for  nearly  forty  years. 

It  is  said,  however,  that  the  land  described  in  the  will  is  not 
the  same  as  that  in  dispute.  The  description  in  the  will  is:  **My 
real  estate,  to  wit:  The  southeast  quarter  of  the  southeast  of  sec- 
tion eight  (8),  in  township  No.  eight  (8)  in  (22)  north,  of  range 
twelve  (12)  east." 

Appellee  alleged  in  his  complaint  that,  in  this  reference  to  the 
lands  devised,  the  testator  used  an  erroneous  specific  description 
of  land  which  he  did  not  them,  and  at  no  time  thereafter,  owm; 
but  that  he  did  at  the  time  own  the  land  here  in  dispute,  to  wit: 
"The  northeast  quarter  of  the  southeast  quarter  of  section  eight 
(8),  township  twenty-two  (22)  north,  range  twelve  (12)  east"; 
that  the  last-named  land  was  "the  only  real  estate  owned  by 
said  Samuel  Rook  at  his  death";  and  that  "the  said  land  [de- 
scribing it]  is  and  was  the  land  referred  to  in  the  said  will  of 
Samuel  Rook,  deceased,  by  the  words,  *my  real  estate.* " 

These  allegations,  being  taken  as  true,  were  suflRcient,  as  wie 
think,  to  make  the  complaint  good  as  against  the  objection  here 
urged  against  it.  The  intention  to  devise  *•  the  land  in  con- 
troversy, "my  real  esta;te,"  is  evident  from  the  whole  tenor  of 
the  will;  and  the  erroneous  description  cannot  obscure  this 
intention.  A  similar  misdescription  in  Cleveland  v.  Spilman,  25 
Ind.  95,  was  held  insufficient  to  invalidate  a  devise.  Counsel 
my  that  thart;  case  was  not  well  considered,  and  ought  not  to  be 
followed.  The  opinion  in  Cleveland  v.  Spilman,  25  Ind.  95,  was 
wTitten  by  one  of  the  ablest  judges  that  ever  sat  upon  this  bench; 
and  the  case  has  since  been  often  cited  by  this  court  on  the 
point  in  question,  including  the  recent  case  of  Priest  v.  Lackey, 
140  Ind.  399;  and  we  are  still  of  opinion  that  it  should  be  foJ- 
lowcd  in  such  a  case  as  that  before  us.  The  langunge  of  the  will 
shows  that  the  devise  was  intended  to  operate  upon  the  land  then 
owned  by  the  testator,  which  was  the  northeast,  and  not  the 
Bonth«ist,  quarter  of  the  southeast  quarter  of  the  section. 

Attention  is  nlso  callod  to  the  circumfftance  that  the  will  is 
nigned  "Jamos  (his  mark  X)  Rook,  test-ator,"  and  not  Samuel 
Rook,  as  it  should  have  boon.  The  defect,  if  it  be  such,  is  not 
diMroMed  by  counsel.  ;\  similar  drfect  wan  noticed  in  the  signa- 
ture to  the  will  in  Cleveland  v.  Spilman,  25  Ind.  95.     The  will 
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in  this  case  was  duly  proibated  as  the  will  of  Samuel  Eook.  Any 
imark  used  by  the  testator  to  stand  for  his  name  and  sihow  his 
assent  to  the  will  would  be  sufl&cient:  See  1  Jarman  on  Wills,  6  th 
Am.  from  5th  Eng.  ed.,  *79,  80. 

We  have  carefully  oomsidered  every  question  raised  in  the  f*ftv- 
eral  able  briefs  of  counsel  on  both  sides,  and  find  no  error  in 
the  record  for  which  the  judgment  should  be  reversed. 

Judgment  affirmed. 


WILLS— EERORS  IN  DESCRIPTION.— This  subject  will  be  found 
discussed  in  the  notes  to  Goode  v.  Goode,  66  Am.  Dec.  637;  Kurtz  v. 
Hibner,  SAdq.  Rep.  669;  Chambers  v.  Watson,  46  Am.  Rep.  73.  A 
mistake  in  the  description  in  a  will,  either  of  the  beneficiaries  or  the 
subject  matter,  will  not  avoid  the  will,  if  enough  remains  to  show,  with 
reasonable  certainty,  what  was  intended:  Seebrock  v.  Fedawa,  33  Neb, 
413;  29  Am.  St.  Rep.  488,  and  note. 

WILLS. — THE  MARK  of  a  testator  to  his  will  is  just  as  effective  aa 
when  he  signs  hia  name:  Robinson  v.  Brewster,  140  111.  649;  33  Am. 
St.  Rep.  265,  and  note. 
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equity.— the  fact  that  there  IS  A  remedy  at 

law  wil!  not  prevent  the  claimant  from  resorting  to  equity,  unless 
such  remedy  is  plain  and  adequate.  Therefore,  he  is  entitled  to  main- 
tain a  suit  in  equity  to  cancel  a  contract  and  to  enjoin  its  enforcement, 
though  he  could  also  urge  the  same  matters  in  defense  to  actions 
brought  against  him  under  such  contract,  if,  by  waiting  until  such  suits 
were  begun,  he  might  be  harassed  by,  and  subjected  to,  repeated  and 
vexatious  litigation. 

RESOISSIOiV.— ONE  PURCHASING  PATENT  RIGHTS  which 
are  subsequently  adjudged  to  be  invalid  is  entitled  to  rescind  the  con- 
tract of  purchase,  and  thereupon,  on  tendering  a  reassignment  of  such 
rights,  to  be  relieved  from  payment  of  such  of  the  purchase  price  as  re- 
mains unpaid,  and  to  recover  back  that  part  which  has  been  paid. 

ON  A  CONTRACT  THE  MAKING  OF  WHICH  IS  PUNISHA- 
ABLE  BY  STATUTE,  by  the  imposition  of  a  penalty,  there  can  be  no 
recovery,  although  such  statute  does  not,  in  express  terms,  prohibit  the 
contract,  nor  pronounce  it  void. 

PATENT  RIGHTS,  STATE  LAWS  RESPECTING  THE  SALE 
OF. — A  statute  requiring  the  owner  of  letters  patent  to  file  copies 
thereof  in  the  circuit  court  of  the  county  in  which  he  makes  any  sale 
thereof,  and  to  insert  in  the  obligation,  given  for  the  purchase  price,  that 
it  is  given  for  a  patent  right,  and  subjecting  him  to  a  penalty  for  violat- 
ing the  statute,  is  not  in  conflict  with  the  constitution  or  laws  of  the 
United  States,  and,  therefore,  is  not  void. 

JURISDICTION— SUITS  IN  ANOTHER  STATE  —  IN  JUNC- 
TIONS AGAINST. — A  citizen  of  a  state  may  be  enjoined  from  coramence- 
ing  or  prosecuting  suits  against  his  fellow-citizen  thereof  in  the  courts 
of  another  state  for  the  purpose  of  obtaining  an  advantage  which  he  is 
not  entitled  to  in  the  state  of  their  common  domicile. 

CONTRACT.— PAROL  EVIDENCE  is  not  admissible  to  show 
what  was  the  consideration  of  a  contract  and  the  understanding  of  the 
parties  thereto,  if  the  object  of  such  evidence  is  to  contradict  a  written 
obligation,  and  to  give  it  an  effect  inconsistent  with  its  terms. 
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A.  L.  Brick  and  C.  Pickard,  for  the  appellants. 
A.  Anderson  and  L.  Hubbard,  for  the  appellee. 

***  JOllDAN,  J.  The  only  questions  arising  and  argued  by 
appellants  in  this  appeal  are  those  based  upon  the  alleged  error 
of  the  court  in  overruling  their  separate  motions  for  a  new  trial. 
Two  principal  propositions  are  presented  for  our  cocisideratioD 
by  appellants'  learned  counsel,  namely:  1.  That  the  decision  of 
the  court  is  not  sustained  by  sufficient  evidence,  and  is  also  con- 
trary to  law;  2.  That  the  court  erred  in  excluding  certain  evi- 
dence of  the  appellant  Jos'hua  Sandage.  Appellee  by  this  action 
sought  to  recover  a  certain  sum  of  money  paid  by 
it  to  appellant  Sandage  in  the  purchase  of  letters  patent  for  an 
improvement  in  steel  skeins,  and  to  enjoin  him,  together  with  his 
coappellant,  the  Sandage  Steel  Skein  Company,  from  bringing  or 
further  prosecuting  suits  in  the  courts  of  Cook  county,  in  the 
state  of  Illinois,  upon  certain  contracts  in  writing,  mentioned  in 
the  complaint,  and  for  the  cancellation  of  these  contracts. 

The  complaint  is  in  two  paragraphs  and  the  following  is  sub- 
stantially a  correct  summary  of  the  facts  as  alleged  in  this  plead- 
ing: Appellants,  at  and  long  before  the  commencement  of  this 
action,  were  residents  and  had  their  domiciles  at  the  city  of 
South  Bend,  Indiana.  Appellee  is  a  corporation  aJeo  having  ita 
domicile  in  said  city,  long  prior  to  the  instituting  of  this  action, 
and  is  there  engaged  in  the  business  of  manufacturing  wagons 
and  carriages.  On  July  19,  1882,  appellant  Sandage  was  the 
owner  of  certain  letters  patent  for  an  improvement  of  steel  axle 
skeins,  issued  to  him  by  the  government  of  the  United  States.  On 
the  date  mentioned,  he  sold  and  transferred  these  letters  patent 
to  the  appellee  by  a  contract  in  writing,  executed  by  him  and  ap- 
pellee. By  this  contract,  the  latter  agreed  to  manufacture  the 
patented  skein,  and  to  emj)loy  Sandage  as  a  foreman  in  its  factory 
for  a  period  of  two  yeajis,  at  a  salary  of  fifteen  hundred  dollars 
'•^  por  year,  and  to  pay  him  i\vo  thousand  dollars  in  cash,  and 
one-third  of  the  net  profits  arising  from  the  manufacture  of  the 
skeins,  until  he  should  receive  twenty  thousand  dollars.  Sandage 
agreed  to  also  assi^  to  the  company  any  imiprovements  which  he 
might  make  in  the  patent,  and  in  the  contract  he  guaranteed  tlie 
validity  of  the  letters  and  agreed  to  pay  all  costs  and  expenses 
in  enforning  and  KUPtaining  the  same,  and  bo  defend  the  appellee 
in  all  Pui1s  for  infringements,  and  to  pay  all  costs  and  expenses 
occasioned  thereby. 

T^pon  th<»  ex<Hnition  of  t'hi<»  contract  and  tmnpfor  of  thope  let- 
ters to  appellee,  it  erected  buildings  and  provided  machinery,  and 
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engaged  in  the  making  and  selling  of  the  steel  skeins,  and  Ban- 
dage was  taken  into  its  employ  for  two  years  as  per  agreemen;t. 
He  was  paid  Ms  stipulated  salary,  also  two  thousand  doilars  in 
casih,  and  in  addition  app^ellees  paid  him  seven  thousand  dollars 
in  profits  a,ccruing  up  to  1886,  as  the  loonsideration  for  the  sale 
and  assignment  of  the  paitent.     On  November  20,  1886,  the  pax- 
ties  executed  what  was  termed  a  supplemental  oontrajct,  whereby 
they  changed  the  original  agreement  by  providing  that  Sandage, 
as  a  final  and  additional  compensation  for  and  in  consideration  of 
his  letters  patent,  and  any  improvement  he  might  make  thereon 
during  the  life  of  the  patent,  should  be  paid  by  the  appellee  the 
sum  of  thinteen  thousand  dollars,  to  be  payable  as  follows,  to  wit: 
January  1,  1888,  four  thousand  dollars;  January  1,  1889,  three 
thousand  dollars;  January  1,  1890,  four  thousand  doUaxs;  Jan- 
uary 1,  1891,  two  thousand  dollars.    It  was  further  provided  in 
this  supplemeiutal  contract,  that  in  the  event  that  appellee  was 
compelled  to  defend  its  right  and  title  to  the  patent,  or  if  it 
shooild  find  it  necessary  to  prosecute  persons  for  infringements 
between  November  26, 1886,  and  January  1, 1891,  the  date  of  the 
last  payment,  then,  and  in  that  event,  the  reasonable  expenses  of 
these  suits  should  be  paid  by  Sandage,  to  an  ^^^  amount  not 
to  exceed  the  final  payment  of  two  thousand  dollars,  but  in  the 
event  the  appellee  brought  a  suit  and  was  defeated,  appellants 
were  not  to  be  held  liable  for  the  cost  of  such  suit.     It  was  also 
stipulated  that  "so  mudh  of  the  agreement  made  between  the 
StudabakesT  Bros.  Manufacturing  Company  and  Joshua  Sandage, 
on  the  nineteenth  day  of  July,  1882,  as  relates  to  the  payment 
by  the  said  Studabaker  Bros.  Manufacturing  Company  to  the 
said  Sandage,  of  moneys  for  and  in  consideration  of  his  letters 
patent  herein  indicated,  or  which  is  in  any  way  inoonsisbent  with 
this  agreement,  is  hereby  repealed  and  made  of  no  effect.    The 
other  particulars  of  said  first  agreement  to  continue  and  remain 
in  full  effect."     On  January  3,  1888,  appellee  paid  Sandage 
four  thousand  dollars,  being  the  installment  due  under  the  sup- 
plemental agreement  on  the  first  of  that  month.     After  receiving 
said  sum,  appellant,  in  November,  1889,  made  an  assignment  of 
both  the  aforesaid  contracts,  to  his  coappellant,  the  Sandage  Steel 
Skein  Company.     The  second  installment  of  three  thousand  dol- 
lars was  not  paid  at  maturity,  and  the  latter  company,  claiming 
to  be  the  holder  of  these  contracts  by  virinie  of  an  assignment  to 
them  by  Sandage,  brought  an  action  in  the  circuit  court  of  Oook 
county,  Illinois,  upon  the  contract,  in  the  name  of  Joshua  Sand- 
age, for  its  use,  against  appellees,  to  recover  this  unpaid  install- 
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ment  In  1890,  after  the  second  installment  of  money  specified 
in  the  second  or  supplemental  contract  had  become  due,  and  which 
appellees  had  refused  to  pay,  the  Sandage  Steel  Skein  Company 
coonmenced  a  second  action  in  lihe  same  court  against  appellee  to 
recover  this  latter  installment.  After  the  assignment  of  these 
contracts  to  aaid  steed  skein  company,  and  the  commencement 
of  these  actions  in  January,  1890,  appellees  begun  a  suit  in  the 
circuit  court  of  the  United  States  at  Chicago,  Illinois,  against  the 
Illinois  Iron  Bolt  Company,  for  an  infringement  on  said  ^'^^ 
j>atent,  and  on  January  27,  1890,  served  both  of  the  appellants 
with  notice  to  the  effect  that  such  an  action  had  been  commenced 
in  that  court,  and  tliat  the  validity  of  the  patent  would  be  as- 
sailed and  in  issue  therein,  and  requested  that  said  parties  aBsdst 
in  said  cause  in  defending  the  validity  of  the  lettera  patent,  claim- 
ing an  estoppel  against  them  by  any  judgment  that  might  be  ren- 
dered therein  against  the  validity  of  the  patent.  At  the  March 
term,  1890,  of  said  United  States  court,  in  said  action,  these  let- 
ters by  that  court  were  adjudged,  and  held  to  be  invalid  for  want 
of  novelty.  Thereupon,  on  May  16,  1890,  appellees  executed 
and  tendered  to  appellant  Joshua  Sandage  a  reassignment  of  said 
letters,  and  a  cancellation  of  said  contracts,  and  requested  him  to 
repay  to  it  the  sum  of  twenty  thousand  dollars,  all  of  which  was 
refused  by  him.  A  like  demand  for  cancellation  of  aaid  con- 
tracts was  made  upon  the  Sandage  Steel  Skein  Company,  which 
■was  aJso  refused.  That,  in  addition  to  the  two  suits  already 
commenced  by  said  skein  company  against  appellee,  said 
company  was  threatening  to  bring  other  actions  on  these 
contracts  in  the  courts  of  Illinois  and  attach  appellee's 
property,  situated  in  that  state.  Sandage,  at  the  time  of 
the  sale  of  the  patent  right  to  the  appellee,  had  wholly  failed 
tnd  neglected  to  comply  with  the  requirements  of  sections  GO')! 
and  GOiio  of  tlie  Kevised  Statutes  of  Indiana,  in  relation  to  the 
sale  of  patent  rights,  and  sold  his  said  patent  to  appellee  in  viola- 
tion of  this  statute.  The  supreme  court  of  Illinois  having  held  a 
statute  of  that  state  in  relation  to  patents  (being  one  similar  to 
the  statute  cited  above)  void,  on  the  ground  that  it  violated  the 
federal  constitution,  it  is  averred  that  the  appellants  have  resort- 
ed to  'the  courts  of  Illinois  in  order  to  escape  the  laws  of  Ind- 
iana on  that  subject. 

It  is  also  averred  that,  after  this  action  was  commenced  **• 
And  a  temporary  restraining  onler  was  granted  against  the  ap- 
pellants, that  they  made  a  sale  of  these  contracts,  in  suit,  to  a 
resident  of  Chicago,  Illinois.     It  is  also  shown  that  the  tender  of 
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a  reassignni'eiit  of  this  patent  was  continued  "by  bringing  the  same 
into  court  for  appellants*  use.  These  are  the  conspicuous  facts 
as  ptresented  by  the  record  in  this  action.  A  trial  uipon  the  issues 
joined  in  the  lower  court  resulted  in  adjudgment  to  the  effect  that 
appellants  be  perpetually  enjoined  from  prosecuting  or  oommenc- 
ing  any  suit  or  suits  for  the  purpose  of  enforcing  the  contracts  in 
question,  and  that  the  same  be  canceled  and  delivered  up  to  the 
appellee,  and  that  appellee  recover  of  Joshua  Sandage  the  sum 
of  thirteen  thooisand  four  hundred  and  forty-seven  dollaxs  and 
forty-two  cents  and  costs. 

One  of  the  conterations  of  appellants  is,  t(ha.t  "the  facts  in  this 
case,  as  alleged  in  the  pleadings,  and  as  shown  by  the  proofs,  do 
not  make  such  a  case  as  entitled  the  appellee  to  the  equitable 
relief  prayed  in  the  petition  and  granted  by  the  decree." 

Upon  the  contrary,  apipeillee  contends  that  the  evidence  fully 
authorized  and  justified  the  couirt  in  finding  that  the  appellants 
commended  their  suit  in  the  state  of  Illinois  for  the  purpose  of 
evading  the  lajws  of  Indiana,  and  thereby  gaining  an  advantage 
over  the  appellees  in  the  forum  of  a  sister  state. 

We  have  exianiined  the  evidence  in  the  record,  and  axe  of  the 
opinion  that  it  establishes  the  facts  alleged  in  the  complaint,  and 
sustains  the  finding  and  judgment  of  the  court.  It  is  insisted  by 
counsel  for  the  appellants  that  the  alleged  facts  in  the  case  at  bar 
are  a  complete  and  adequate  defense  at  law  to  the  actions  com- 
menced upon  the  contracts  in  oontroveirsy  in  the  courts  of  Illinois. 
Conceding  this  contention,  however,  can  it  be  urged,  consistent 
with  reason,  that  this  principle  of  equity  can  be  invoked,  to  re- 
quire appellee,  under  the  facts,  to  go  ^*^*  into  the  courts  of  an- 
other state,  and  there  assail  these  contracts  by  pleading  the  facts 
in  bar  to  the  actions  therein  pending?  This  contention  cannot 
be  sustained  upon  any  reasonable  grounds.  It  is,  however,  a 
familiar  rule  that  it  is  not  sufficient  that  there  is  a  remedy  at  law, 
but  the  same  must  be  plain  and  adequate,  and  as  practical  and 
efficient  to  the  ends  of  justice,  and  its  prompt  administration,  as  is 
the  remedy  in  equity.  It  is  manifest,  we  think,  that  had  appellee 
been  compelled  to  avail  itself  of  the  facts  on  which  it  based  its 
cause  of  action  in  this  case,  as  a  cause  of  defense  to  the  suits  al- 
ready commenced  by  the  appellee,  or  to  the  others  that  they  might 
institute  upon  the  obligation  in  question,  its  remedy  would  not 
have  been  as  adequate  and  efficient  as  the  one  invoked  in  this 
•  cause.  Two  actions  had  been  commenced  upon  the  al- 
leged invalid  contract,  and  another  was  threatened,  in 
order    to    recover    the    installment    of    two    thousand    dod- 
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la  re  not  yet  matured.  By  waiting  to  contest,  by  \ray 
of  defense,  the  right  ot  appellants  to  enforce  these  pay- 
ments of  money  under  this  contract,  appellee  might  have  been 
at  least  harassed  by,  and  subjected  to,  repeated  and  vexatious 
litigation  and  much  expense  incident  thereto,  by  appellants,  or 
those  to  whom  they  might  have  assigned  the  contract  in  contro- 
versy. By  appealing  to  a  court  of  equity,  the  remedy  was  at  once 
adequate  and  complete,  and  by  one  action  all  the  relief  to  which 
appellee  was  entitled  under  the  facts  could  be  awairded. 

Counsel  furtiier  contend  that  apipellee  was  not  entitled  to  have 
this  contraot  rescinded  until  it  had  placed  Sandage  in  statu  quo. 
We  recognize  the  full  force  of  the  rule  that,  where  a  party  desires 
to  rescind  a  contract,  he  must  do  so  in  toto,  and  return  the  con- 
sidemtion  which  he  received  thereunder,  and  otherwise  do  that 
which  will  puit  him  and  the  other  party  in  statu  quo.  But  *•"* 
what  was  necessairy  to  be  done,  in  view  of  the  facte  and  cireum- 
stancee  in  this  case  to  put  Samdage  in  statu  quo?  All  that  ap- 
pellee recei\-«d  from  him  was  an  assignment  of  his  rdght  and 
title  to  the  patent  right  in  question.  Tliis  right  proved  to  be  in- 
valid and  worthless,  and  appellee  reassigned  tlie  letters  and 
tendered  back  the  same  to  Sandage.  This,  evidently,  in  our 
opinion,  was  all  that  appellant  could,  at  the  furthest,  demand. 
Sandnge  had  gunranleed  the  validity  of  these  letter-".  Their 
validity  was  assailed  in  a  court  of  competent  jurisdiction;  of  this 
fact  he  was  notified  and  requested  to  sustain  them.  They  were 
adjudged  by  the  court  to  be  void,  for  the  reason  herein  stated. 
By  this  judgment  appellant  was  bound.  That  money  paid  for 
worthless  sc^'urities  or  rights,  or  where  the  piLrchaser  does  not  get 
that  for  which  the  money  was  paid,  may  be  recovered  back,  is  a 
well-settled  proposition:  Wharton  on  Contracts,  sec.  744; 
lienjamin  on  Sales,  540;  Burt  v.  Bowles,  G9  Ind.  1; 
Jarboe  v.  Severin,  85  Ind.  49G.  It  was  established  on 
tlie  trial  that  Sandage  had  failed  to  comply  with  the 
prerequisites  of  sections  C054  (Rev.  Stats.  1894,  sec. 
8130)  and  G055  of  the  Revised  Statutes  of  1881,  by  neglect- 
ing to  file  copici?  of  his  lettere  with  the  clerk  of  the  circuit  court 
of  St.  Joscrpli  county,  wherein  the  said  patent  wa>?  -^^jld,  and  by  not 
in.^erting  in  the  written  contract,  wherein  appellee  obligated  it- 
self to  pay  the  puiY'hn^e  price  of  the  patent,  the  words  "given 
for  a  pot-cnt  right."  The  penalty  for  disobeying  this  statute 
ifl  a  fine  or  imprisonment  in  jail:  Rev.  Stats.  1881,  eec.  6056; 
Rev.  State.  1894,  sec.  8132.  That  the  noncompliance  with  this 
law  rendered  the  contract,  nt  lea?^  po  far  as  appellee  therein  obli- 
gated itself  to  pay  the  purchase  price  of  tliie  pateat,  invalid,  M 
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between  the  parties,  is  no  langer  a  disputed  question:  New  v. 
Walker,  108  ^^^^  Ind.  365;  58  Am.  Eep.  40;  Breohbill  v.  "Ran- 
dall, 103  Ind.  528;  52  Am.  Eep.  695;  Eobertson  v.  Cooper,  1 
Ind.  App.  78. 

That  there  can  be  no  recoTery  on  a  contract  made  in  violation 
of  a  statute,  as  between  the  parties  thereto,  the  violation  of  which 
is  prohibited  by  a  penalty,  is  a  principle  well  recoginized  by  the 
courts.  This  is  true,  although  the  statute  does  not,  in  terms, 
pronounce  the  contract  void,  nor  expressly  prohibit  the  same. 
This  doctrine  is  well  supported  by  many  English  and  American 
decisions:  Woods  v.  Armstrong,  54  Ala.  150;  25  Am.  Rep.  671, 
674,  and  authorities  collected  in  note;  Dillon  v.  Alleai,  46  Iowa, 
299;  26  Am.  Rep.  145;  Winchester  Electric  Light  Co.  v.  Veal, 
41  N.  E.  Rep.  334.  Counsel  for  appellant  urge  that  this  statute 
is  in  conflict  with  the  federail  constitution,  and  therefore  void. 
This  question  hias  been  settled  to  the  contrary  in  this  state,  and 
is  no  longer  an  open  question:  New  v.  Walker,  108  Ind.  365; 
58  Am.  Rep.  40;  Han  key  v.  Downey,  116  Ind.  118;  Papa  v. 
Wright,  116  Ind.  502.  It  was  in  evidence  that  the  supreme 
court  of  Illinois,  in  the  case  of  Hollida  v.  Hunt,  70  111.  109,  22 
Am.  Rep.  63,  held  a  similar  statute  of  that  state  relating  to  pat- 
ent rights  to  be  repugnant  to,  and  inconsistent  with,  the  rights 
exercised  by  Congress  in  regard  to  sucih  rights,  and  therefore 
void.  In  view  of  this  latter  fact,  in  connection  with  the  other 
evidence  in  the  case,  we  are  of  the  opinion  that  it  is  shown  that 
appellants,  by  bringing  actions  upon  this  contract  in  Illinois, 
instead  of  instituting  the  same  in  Indiana,  where  all  the  parties 
resided,  did  so  for  the  purpose  of  obtaining  an  advantage  over 
the  appellee  which  th.ey  were  not  entitled  to  under  the  laws  of 
the  latter  state. 

As  long  as  a  citizen  belongs  to  a  state  he  owes  it  obedience, 
and,  as  between  states,  .the  state  in  which  he  is  domiciled  has 
jurisdiction  over  his  person  and  his  personal  ^'^'^  relations  to 
other  citizens  of  the  state:  Keyser  v.  Rice,  47  Md.  203;  28  Am. 
Rap.  448.  That  a  citizen  of  a  state,  under  a  showing  of  suf- 
ficient facts,  can  be  enjoined  from  commencing  or  prosecuting  a 
suit  against  his  fellow  citizen  in  the  courts  of  another  state,  is  an 
equitable  rule,  recognized  and  enforced  by  this  court  and  many 
others:  See  Wilson  v.  Joseph,  107  Ind.  490;  Keyser  v.  Rice,  47 
Md.  203;  28  Am.  Rep.  448;  Dehon  v.  Foster,  4  Allen,  545;  23 
Cent.  L.  J.  268.  This  rule  seems  to  be  sustained  by  a  clear 
weight  of  authority  in  this  country:  See  10  Am.  (S:  Eng.  Bncy. 
of  Law,  909.    It  is  declaxed  in  the  decisions,  that  the  court,  in 
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the  ezerdfle  of  this  authority,  does  not  proceed  upon  any  claim 
of  right  to  control  or  stay  proceedings  in  the  couris  of  another 
state  or  country,  hmi  upon  the  grounds  that  the  person  against 
whom  the  restraining  order  is  issued  resides  within  the  jurisdic- 
tion, and  within  the  power  of  the  restraining  court.  The 
court  issuing  the  writ  does  not  pretend  to  direct  or  control  the 
one  in  the  foreign  state,  but,  without  regard  to  the  subject  matter 
of  the  dispute,  it  considers  the  equities  between  the  parties,  and 
decrees  in  personam  according  to  these  equities,  and  enforces 
obedience  to  its  decree.  We  think  that  in  the  case  at  bar  the 
facts  suflBciently  show  a  manifest  equity  in  favor  of  appellee  as 
to  entitle  it  to  the  decree  herein. 

Appellants  complain  of  the  action  ol  the  court  in  not  permit- 
ting Joshua  Sandage  to  answer  the  following  questions  of  appel- 
lee: **What,  if  anything,  was  the  consideration  of  the  second  or 
supplemental  contract  as  to  releasing  you  of  your  guaranty  in 
the  second  conta^aot?"  The  appellaoite'  attorney  explained  to 
the  court,  on  the  count's  request,  as  follows:  "That  that  state- 
ment in  the  first  contract  and  the  second  statement  in  the  supple- 
mental contract  in  reference  to  the  having  of  suits  and  payments 
of  costs,  are  ambiguous  and  not  *•**  fully  explained  in  the  con- 
tract; that  the  contract  was  entirely  abrogated,  and  that 
was  a  part  of  the  consideration  of  the  second  contract; 
that  the  first  contract  was  for  royalties,  and  in  consider- 
fttion  that  Mr.  Sandage  gave  up  his  right  to  tive  roy- 
alties more  valuable  to  'him  than  the  second  contract  gave 
him,  in  consideration  that,  if  he  gave  that  up,  he  should  not  be 
held  responsible  for  the  patent,  and  not  be  liable  for  any  expense 
on  the  patent,  explained,  as  stated  in  the  contztact;  and  that 
the  defendants  wished  to  show  by  this  witness,  in  answer  to  this 
question,  that  the  second  contract  was  made  upon  the  considera- 
tion, and  with  the  full  understanding  of  the  plaintiff,  that  they 
had  investigated  the  said  jvitent  and  told  the  defendant,  Joshua 
8anda<re,  that  they  were  willing  to  take  their  chances  as  to  the 
patent  being  upheld  in  the  courts,  and  that  the  said  Joshua 
Sandage  should  not  be  held  responidble  for  such  patent  if  such 
patent  was  at  any  time  held  to  be  invalid.** 

By  this  question,  appoUants'  counsel  say  that  they  desired  and 
sought  to  show  what  the  consideration  of  the  supplemental  con- 
tract was,  and  to  explain  what  was  meant  to  be  repealed  by  it. 
It  is  obvious,  we  think,  that  the  purpose  of  the  evidence  sought 
to  be  elicited  by  this  question  was  to  contradict  the  written  obli- 
gation.    The  written  contract  in  question  ii  not  incomplete,  «jm1 
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there  is  no  apparent  amhiguiiy  therein  tTiat  requires  an  explana- 
tion by  parol  evidence;  nor  was  it  in  any  way  rendered  necessary 
to  show  what  part  of  the  first  agreement  had  been  repealed  and 
rendered  of  no  effect  by  tho .  second.  This  was  easily  disclosed 
by  a  comparison  of  the  one  with  the  other. 

The  efvident  purpose  of  the  question,  as  it  aippears  from  the 
statements  of  counsel,  was  to  ^how  that  the  guaranty  of  appel- 
lant Sandage,  made  in  the  first  contract,  as  to  the  validity  of  his 
patent  right  had  been  repealed  ^^^  by  a  parol  agreement  contem- 
poraneous with  the  second  written  contract,  and  thereby  contra- 
dict this  latter  instrument.  The  cases  of  Keith  v.  Kerr,  17  Ind. 
284,  to  the  effect  that,  when  a  written  contract  is  incomplete, 
parol  evidence  that  does  not  contradict  it  may  be  admitted  to 
show  the  w'hole  contract,  and  Martindale  v.  Parsions,  98  Ind.  174, 
where  it  is  held  that  parol  evidemce  may  be  received  to  aid  in  the 
construction  of  ambiguous  contracts,  lend  no  support  to  appel- 
lants' claim  upon  this  question  as  herein  presented.  The  court 
did  not  err  in  excluding  this  question.  We  have  examined  all 
the  questions  necessarily  presented  by  this  appeal,  and  are  of  the 
opinion  that  there  is  nothing  appearing  in  the  record  that 
would  entitle  appellants  to  a  reversal. 

The  judgment  is  therefore  affirmed. 

Howard,  J.,  was  absent,  and  took  no  part  in  the  decision  ol 
this  cause. 


EQUITY— REMEDY  AT  LAW.— The  mere  fact  that  one  has  a  rem- 
edy at  law  is  not  enougli  to  bar  him  from  proceeding  in  equity,  unless 
such  remedy  is  an  adequate  remedy:  Pierstoff  v.  Jorges,  86  Wis.  128; 
39  Am.  St.  Rep.  881,  and  note;  Godfrey  v.  White,  60  Mich.  443;  1  Am. 
St.  Rep.  537.  Equity  assumes  jurisdiction  where  the  remedy  at  law  is 
inadequate:  McAfee  v.  Reynolds,  130  Ind.  33;  30  Am.  St.  Rep.  194. 

INJUNCTION  AGAINST  SUIT  IN  ANOTHER  STATE.— An  in- 
junction will  not  issue  in  one  state  to  enjoin  suits  in  another  against 
parties  there  resident,  when  there  is  nothing  to  show  that  the  prosecu- 
tion of  such  suits  would  not  be  lawful  and  successful,  or  that  it  would 
cause  any  unusual  expense  or  inconvenience  to  the  parties:  Metropoli- 
tan etc.  Ins.  Co.  v.  Fuller,  61  Conn.  252;  29  Am.  St.  Rep.  196,  and 
note.  See,  also,  the  note  to  Thorndike  v.  Thorndike,  34  Am.  St.  Rep. 
91. 

PAROL  EVIDENCE  RESPECTING  THE  CONSIDERATION 
OF  A  WRITTEN  CONTRACT  is  admissible  in  all  cases  between  the 
original  parties:  Folsom  v.  Massey,  8  Greenl.  400;  23  Am.  Dec.  522, 
and  note.  It  is  also  admissible  to  show  the  consideration  of  a  contract 
to  be  illegal:  Patton  v.  Gilmer,  42  Ala.  548;  94  Am.  Dec.  665,  and  note; 
but  a  contract  which  is  certain,  complete,  and  unambiguous  cannot  be 
varied  by  evidence  of  the  situation  of  the  parties:  Fawkner  v.  Smith 
Wall  Paper  Co.,  88  Iowa,169;  45  Am.  St.  Rep.  230,  and  note. 
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State  v,  Eoby. 

[142  IMDIA.NA,  IfiS.] 

CX)NSTITUTIONAL  LAW.— IF  THERE  IS  DOUBT  in  the  mind 
of  the  court  respecting  the  validity  of  the  statute,  it  must  be  Bustained. 

STATUTES.— IN  CONSTRUING  an  act,  the  court  ou^ht  to  ex- 
amine the  history  of  the  times  so  as  to  reUeve  from  the  mischief  and 
accomplish  the  purpose  of  the  act.  The  legislative  intention,  as  col- 
lected from  the  whole  act,  must  prevail  over  the  literal  import  of  par- 
ticular terms,  and  control  the  strict  letter  of  a  statute,  where  an 
adherence  to  the  strict  letter  would  lead  to  absurdity,  injustice,  or  con- 
tradictory provisions. 

CONSTITUTIONAL  LAW.  —  IF  THE  TITLE  OF  AN  ACT 
8U0WS  that  it  is  to  limit,  restrict,  and  prohibit  horseracing,  a  section 
purporting  to  deal  with  races  and  race  meetings  must  be  construed  as 
referring  to  horseracing,  when  to  construe  it  as  referring  to  races  of  a  dif- 
ferent character  would  require  the  court  to  declare  it  to  be  unconstitu- 
tional for  including  subjects  not  embraced  within  its  title. 

STATUTES,  CONSTRUING.— THE  TITLE  of  an  act  may  be  con- 
sidered to  aid  in  determining  the  legislative  intent. 

CONSTITUTIONAL  LAW.— THE  CONSTRUCTION  OP  A 
STATUTE  should,  if  possible,  be  such  as  to  sustain  it  from  objections 
urged  against  its  constitutionality. 

CONSTITUTIONAL  LAW.— IF  THE  TITLE  of  an  act  declares  it 
to  be  an  act  regulating  horseracing  at  certain  seasons,  prescribing  a  pen- 
alty for  a  violation  of  the  provisions  of  the  act,  prescribing  rules  of  pro- 
cedure, giving  certain  civil  remedies,  authorizing  the  institution  of  suits, 
and  declaring  emergencies,  a  section  of  such  act  making  it  unlawful  to 
hold,  or  advertise  for,  race  meetings  oftener  than  three  times  in  a  year, 
fixing  the  maximum  length  of  race  meetings,  naming  periods  when  they 
shall  not  be  held,  and  providing  a  penalty  for  violating  the  act,  ia  within 
the  title. 

CONSTITUTIONAL  LAW.  —  A  STATUTE  REGULATING 
HOKSKRACING  and  race  meetings,  providing  penalties  to  be  suffered 
by  persons  found  to  be  guilty  of  its  violation,  and  authoriring  injunc- 
tions to  issue  to  prevent  the  use  of  property  in  violation  of  the  act,  doe* 
not  conflict  with  the  clauses  of  the  state  constitution  prohibiting  the  pas- 
sage of  local  and  special  laws  regulating  practice  in  courts  of  justice,  and 
declaring  that  no  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense. 

CRIMINAL  LAW.  — A  PERSON  IS  NOT  PUT  TWICE  IN 
JEOPARDY  for  the  same  offense  if  punished  for  violating  a  statute, 
and  also  f<)r  disregarding  an  injunction  to  prevent  inch  violation.  The 
two  offenses  are  not  the  same. 

INJUNCTIONS. — A  statute  authorizing  the  issuing  of  an  injunc- 
tion or  restraining  orler  to  prevent  acta  declared  to  be  unlawful  by  such 
statute,  without  exacting  a  bond,  does  not  deprive  a  party  of  the  use  of 
his  property  without  redress  or  remedy,  though  the  injunction  should 
be  subsequently  dissolved  because  improvidently  or  wrongfully  issued, 
if,  notwithstanding  the  injunction,  the  owner  of  the  property  is  still  at 
liberty  to  use  it  for  all  lawful  purposes. 

CONSTITUTIONAL  LAW.— AN  ACT  PROHIBITING  IIORSE- 
BACING  and  race  meetings,  except  at  intervals  stated  therein,  is  ft 
Itgitimate  exercise  of  the  police  power  of  the  state. 

W.  A.  Ketcham,  attornev  general,  J.  Kopelke,  T.  11.  Heard, 
J.  G.  Ibach,  W.  H.  H.  Miller,  F.  Winter,  and  J.  B.  Elam,  far  th* 
ftppcllaut. 
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J.  W.  You<yhe,  W.  Olds,  C.  F.  Griffin,  and  J.  B.  Peterson,  for 

tlie  appellees. 

169  McCABE,  J.    The  goYenKnr  of  this  state  in  his  biennial 

message  to  the  legislature  of  the  state  in  January,  1895,  called 
attention  to  certain  facts,  and  made  certain  recommendations 
for  the  consideration  of  that  body  as  follows: 

WINTER   RACING. 

'rN'ear  the  city  of  Hammond  there  has  been  loca.ted  w'lmt  is 
known  as  the  *Eoby  Fair  Association.'  It  is  not  incorporated 
under  the  laws  of  this  state,  nor,  so  far  as  I  can  ascertain,  of  any 
state;  and  what  is  the  legal  nature  of  the  association  is  sedulous- 
ly concealed.  What  its  actual  nature  is,  its  purposes  and  char- 
acter are  without  any  concealment.  It  is  simply  an  immense 
gambling  concern,  with  a  racing  attachment  to  give  it  the  ap- 
pearance of  respectability,  and  draws  within  onr  borders  the  law- 
less and  disreputable  elements  of  Chicago,  for  a  purpose  that  is 
not  permitted,  nor  could  be  tolerated  within  that  city's  limits.  Its 
every  influence  is  demoralizing,  encouraging  vice,  propagating 
crime,  and  thus  brings  our  state  into  disrepute.  Its  transactions 
have  been  open  and  notorious,  but  the  authorities  of  Lake  county 
seem  to  be  eithea*  indisposed  or  powerless  to  prevent  ^''^  them. 
I  have  been  earnestly  seeking  some  means,  "warranted  by  law,  by 
which  this  disgrace  to  onr  state  could  be  prevented,  and  although 
having  the  able  advice,  earnest  assistance,  and  active  co-operation 
of  Attorney  General  Ketcham,  have  failed  to  find  the  way 

**To  contend  that  racing  of  horses  can  be  humanely  or  inter- 
estingly conducted  in  this  climate  during  the  winter  months  is 
a  rank  delnsion  and  fraud.  It  is  bnt  a  cloak  to  deceive  and  af- 
fond  opportunity  to  conduct  gambling  on  a  gigantic  scale  and 
the  assembling  of  disreputaible  crowds 

"I,  therefore,  in  the  name  of  the  people,  insist  that  you  shall 
takie  action  upon  this  subject,  and  recommend  that  you  make  it 
unlawful  for  any  association  within  the  state  to  hold  snch  meet- 
ings between  the  first  day  of  November  and  the  first  day  of  April, 
that  no  race  meetings  shall  be  held  within  the  state,  except  by 
associations  duly  incorporated  under  the  laws  of  this  state." 

Pursuant  to  this  information  and  recommendation,  that  legis- 
latuire  passed  the  following  act  (Acts  1895,  p.  92): 

"An  act  regulating  horseracing,  defining  the  meaning  of  cer- 
tain terms,  prohibiting  horseracing  at  certain  seasons,  prescrib- 
ing a  penalty  for  a  violation  of  the  provisions  of  this  act,  iprescrib- 
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ing  rules  of  procedure,  giving  certain  civil  remediee,  authorizing 
the  institution  of  civil  suits,  and  declaring  an  emergemc)'. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state 
of  Indiana,  that  it  sliall  be  unlaAviul  for  any  person,  corporation, 
company,  or  association  to  cause,  permit,  or  allow  any  horse, 
mare,  filly,  gelding,  colt,  or  mule  to  race  on  any  traxik  or  course 
wholly  or  partly  within  this  state  at  amy  time  between  the  fif- 
teenth day  of  Novemibea:  and  the  fifteenth  day  of  April  in  any 
year  ^'^^  for  a  purse  or  a  prize  in  the  presesnce  of  fifty  persons  or 
more,  or  in  cases  where  aidvertisenieiits  or  notices  of  such  race 
or  races  are  published  or  given  notifying  the  public  that  such  a 
race  will  take  place.  Any  person,  corporation,  company,  or  as- 
sociation aiding  or  abetting  in  suah  race,  by  taking  part  in  ad- 
vertising therefor,  or  by  furnishing  any  animal  to  participate  in 
such  race,  or  by  acting  as  driver  therein,  or  by  allowing  or  sneer- 
ing the  use  of  a  track,  course,  or  otilier  place  owned,  managed,  or 
controlled  by  him  or  it,  or  by  aiding  in  any  way  in  conducting 
such  race,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  fined  not  less  than  one  hundred  dollare  nor  more  than  five 
hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  for  a  period  not  exceeding  six  months. 

"Sec.  2.  It  shall  be  unlawful  for  any  person,  corporation, 
company,  or  association  to  hold  or  advertise  for  a  race  meeting 
of  tener  than  three  times  in  any  year,  and  no  race  meeting  shall 
be  held  longer  than  fifteen  days.  It  shall  be  unlawful  to  hold 
any  race  meeting  oftener  than  twice  in  any  period  of  sixty  days, 
and  it  shall  also  be  unlawful  to  hold  any  race  meeting  until  after 
the  full  period  of  thirty  days  has  elapsed  after  meet- 
ing has  been  held.  Any  person  violating  the  provisions  of 
this  section,  or  aiding  or  abetting  in  the  violation  thereof,  shall 
be  fined  in  any  sum  not  lees  than  one  hundred  dollars,  nor  more 
than  five  hundred  dollars,  to  which  may  be  added  imprisonment 
in  the  conntv  jail  for  a  period  not  exceeding  sixty  davs. 

"Sec.  3.  The  lorm  *race,'  as  herein  used,  shall  be  taken  to 
moan  any  and  all  trials  of  speed  of  animals  of  the  horse  kind, 
and  any  and  all  matches  where  such  animals  are  suffered  to  run, 
gallop,  pace,  or  trot  for  money  or  prizes,  or  upon  public  exhibi- 
tion, on  any  track  or  course. 

"The  term  *race  meeting/  as  need  in  this  act,  shall  be  *■"■ 
takon  to  mean  and  include  all  assemblies  of  j^rsons,  or  all  meet- 
ing? of  persons,  who  come  together,  or  are  notified  to  come  to- 
g«»thpT.  for  th*»  purpopf*  of  witn<>cping  any  trial  of  speed,  whether 
running,  galloping,  pacing,  or  trotting. 
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"The  tecTims  *track'  or  'course'  shall  be  deemed  to  mean  and 
include  all  places  prepaired,  used,  kept,  or  maintaioied  for  t/he 
purpose  of  conducting  races,  or  of  giving  public  exhibitions  of 
trials  of  speed  or  matches  between  animals  of  the  horse  kind, 
wherein  prizes,  m'Oney,  or  reward  is  contested  for  by  running, 
galloping,  trotting,  or  pacing. 

"Sec.  4.  In  case  of  a  violation  of  any  of  the  provisions  hereof 
by  any  person,  ■whether  he  was  at  the  time  acting  with  the  sanc- 
tion of  the  owner,  lessee,  or  manager  of  such  track  or  not,  it  shall 
be  competent  for  any  citizen  of  the  state  to  file  an  information, 
in  the  name  of  the  state,  on  his  relation,  in  the  circuit  court  of 
the  oouDity  where  such  track  is  situate,  alleging  that  any  of  the 
provisions  hereof,  and  that  the  person  or  persons  against  whom 
such  information  is  filed  threaten,  propose  or  give  out  that  he  or 
they  will  do  any  act  hereby  prohibited,  has  been  violated,  where- 
upon it  shall  be  the  duty  of  such  court,  or  the  judge  thereof  in  va- 
cation, .to  issue  a  temporary  restraining  order  restraining  all  per- 
sons from  in  any  way  violating  or  assisting  in  the  violation  of 
this  act.  As  soon  thereafteir  as  possible,  the  court  or  judge  shall 
direct  notice  to  be  given  to  all  defendants,  so  far  as  they  can  be 
reached  by  notice,  that  at  a  certain  time,  to  be  fixed  by  the  court 
or  judge,  they  may  appear  and  show  cause,  if  any  they  have, 
why  such  order  shall  not  continue  until  the  final  hearing.  Such 
notice  may  be  served  upon  any  agent,  en^ploy^,  or  servant  of  the 
defendant  ox  defendants,  and  shall  be  as  effective  as  if  served 
upon  the  defendant  or  defendants  personally,  or,  ^''^  if  the  de- 
fendants are  not  residents  of  this  state,  or  are  unknown  or  cannot 
be  found,  notice  may  be  given  by  publication  as  hereinafter 
provided. 

"Sec.  5.  All  pensons  who  appear  to  have  any  interest  in  such 
race  track  property  upon  the  records  of  the  county  may  be  made 
defendants  to  such  suit,  and  such  persons,  as  well  as  all  others 
concerned  (the  latter  of  whom  need  not  be  mentioned  by  name), 
may  be  notified  of  the  pendency  of  such  proceedings  for  at  least 
two  weeks  by  publication  in  some  weekly  newspaper  of  the 
county,  of  general  circulation  therein.  At  the  expiration  of  such 
time,  any  person  having  a  legal  interest  in  the  result  of  such  suit 
may,  upon  petition,  be  admitted  as  an  additional  pairty  defend- 
ant. Any  person  having  an  interest  in  such  property,  whether 
made  a  party  or  not,  shall  be  bound  by  the  judgment. 

"Sec.  6.  Changes  of  venue  may  be  granted  from  the  county 
to  either  party,  as  in  other  eases,  and  the  relator  shall  not  be 
liable  for  any  costs.     The  suit  shall  be  prosecuted  either  by  the 
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prosecuting  attorney,  or,  at  the  request  of  the  governor,  by  tho 
attorney  general  or  by  an  attorney  designated  by  the  governor. 

"Sec.  7.  An  eonergeney  is  declared  to  exist  for  the  immediate 
taking  effect  of  the  act,  and  it  is  therefore  declared  to  be  in  ef- 
fect from  and  after  its  passage," 

On  ^May  8,  1895,  this  suit  was  begun  by  the  appellant,  under 
the  provisions  of  the  above  statute,  by  filing  a  complaint  or  in- 
formation, in  a  single  paragraph,  against  the  appellees,  in  the 
Lake  circuit  court,  in  the  name  of  the  state,  on  the  relation  of 
Julius  Duensing,  a  citizen  of  the  state  of  Indiana,  which  waa 
duly  verified.  A  temporary  injunction  was  graated  until  the 
final  hearing. 

On  May  15,  1895,  on  th'e  motioai  of  appellee  Roby,  the  tem- 
porary injunction  was  dissolved. 

On  May  24,  1895,  being  the  twenty-ninth  judicial  day  of  Hhe 
*'^*  April  term  of  said  circuit  court,  the  appellant  filed  a  verified 
amended  information  in  two  paragraphs.  And  afterward,  at  the 
same  term,  filed  a  supplemental  information  on  leave  of  court, 
which  was  also  duly  verified. 

Afterward,  the  defendants,  Edward  Roby,  Edwaird  A.  Shedd, 
Charles  B.  Shedd,  the  Roby  Fair  Association,  the  Roby  Breedera* 
Association,  John  Condon,  Rod  Wells,  and  John  Kelsey,  ap- 
peared and  separately  demurred  to  the  information,  and  to  each 
paragraph  thereof,  and  to  the  supplemental  information  for  want 
of  sufficient  facts,  which  demurrer  the  court  sustained,  and  the 
plaintiff  refusing  to  fujrther  plead,  the  appellees  took  judgment 
upon  the  demurrer  that  the  plaintiff  take  nothing  by  this  suit. 

The  substance  of  the  first  paragraph  of  the  amended  informa- 
Hcm  is,  that  the  relator  informs  the  court  that  he  is  a  citizen  of 
the  state  of  Indiana,  prosecuting  tbis  action,  at  the  request  of 
the  governor  of  the  state,  by  the  attorney  general;  and  that  the 
defendants  Roby  and  the  Shedds  are  the  owners  as  appears  of 
record  in  the  recorder's  office  of  said  county,  of  certain  real  estate, 
describing  it,  situated  in  said  county;  that  the  other  defendants, 
to  wit,  James  A.  Webb,  the  Indiana  Racing  Association,  the  Roby 
Breeders'  Association,  the  Roby  Fair  Association,  and  the  Ham- 
mond Fair  Association,  John  Condon,  Rodman  Wells,  John  Kel- 
sey,    Dwyer,  whose  Christian  naine  is   to   the   plaintiff 

unknown,  with  others  whose  names  are  unknown  to  the  relator, 
have,  either  jointly  or  separately,  some  interest  in,  or  contract* 
in  relation  to,  said  real  estate  as  to  its  use  and  occupancy,  but 
which  interest  does  not  appear  of  record  in  the  recorder's  office 
of  the  county,  or  elBcwherc,  and  hence  plaintiff  is  unable  to  set 
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it  forth,  but  mates  them  defendants  to  answer  as  to  their  inter- 
est; ^'^'*  that  the  Indiana  Racing  Association,  tlie  Roby  Breeders* 
Association,  the  Roby  Fadr  Association,  and  the  Hammond  Fair 
Association  are  not,  nor  is  either  of  them,  incorporated  under  the 
laws  of  the  state  of  Indiana;  that  said  association  defendants, 
and  each  of  them,  are  partnerships  or  some  other  form  of  asso- 
ciation, of  the  particulars  or  character  of  which  the  relajtor  is  not 
advised;  that  said  defondamts,  other  than  Roby  and  Shedds,  are 
each  and  all  interested  as  partners  or  otherwise  in  said  several 
associations  or  partnerships  for  the  purpose  of  carrying  on  racing 
upon  the  premisics  herein  described,  and  are  organized  and  doing 
business  under  said  several  and  different  names  for  the  purpose 
of  evading  the  statutes  of  the  state  of  Indiana  in  that  behalf 
enacted,  as  hereinafter  more  fully  averred  and  set  forth;  that 
there  is  situated  upon  the  real  estate  a  race  track  or  course,  pre- 
pared, used,  kept,  and  maintained  by  the  defendants  for  the  pur- 
pose of  conductdng  races  and  holding  race  meetings  to  give  pub- 
lic exhibitions  of  trials  of  speed  or  matches  between  animals  of 
the  horse  kind,  wherein  prizes,  money,  and  rewards  ore  contested 
for  by  running,  galloping,  trotting,  or  pacing  of  such  animals, 
and  for  the  purpose  of  assemblies  and  meetings  who  come  to- 
gether for  the  purpose  of  witnessing  such  trials  of  speed,  which 
place,  track,  and  course  are  commonly  known  and  designated 
as  the  "Roby  Race  Track";  that  on  April  15,  1895,  previous 
notice  thereof  having  been  given  by  publication  in  newspapers, 
a  certain  race  meeting  was  held,  to  continue,  according  to  such 
notice,  for  a  period  of  fifteen  days  from,  after,  and  including  said 
April  15th,  upon  said  grounds,  and  continuously  from  said  fif- 
teenth day  of  April,  for  a  peroid  of  fifteen  days,  excluding  Sun- 
days, said  race  meeting  was  held,  whereat  were  given 
races  upon  each  and  every  day,  except  Sundays,  up  to 
and  including  the  second  day  of  May,  1895,  *''*  such 
race  meeting  being  held  by  the  defendants,  other  than  the  de- 
fenidaints  Roby  and  Shedd,  under  the  name  and  designation  of 
"the  Roby  Fair  Association,"  each  of  said  defendants,  other  than 
Roby  and  Shedd,  participating  together  with  other  persons  to  the 
plaintiff  unknown  in  the  holding  of  said  ra^ce  meeting,  and  the 
defendants  Roby  and  Shedd  having  full  knowledge  at  the  time 
8u<^h  race  meeting  was  being  held  and  such  races  were  being  run 
upon  the  real  estate  hereinbefore  described,  of  which  they  were 
the  owners  as  aforesaid;  that  thereupon,  at  and  prior  to  the  third 
day  of  May,  1895,  the  defendants,  other  than  Roby  and  Shedd, 
did,  with  their  knowledge,  consent,  connivance,  assistance,  and 
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co-operation,  and  with  that  of  others,  cause  notice  to  be  pub- 
lished that,  commencing  -with  May  3,  1895,  and  thenceforward 
continuously  for  a  period  of  fifteen  days,  "the  Roby  Breeders" 
Association  would  hold  a  race  meeting,  and  would  upon  each  day, 
for  a  period  of  fifteen  days  from,  after,  and  including  eaid  third 
day  of  May,  but  excluding  Sundays,  give  races,  trials,  and  ex- 
hibitions of  speed  and  matches  wherein  animals  of  the  horse 
kind  would  be  permitted  to  run,  gallop,  pace,  and  trot  for 
money  and  other  prizes  upon  public  exhibition;  and  upon  said 
May  3,  1895,  and  at  and  prior  to  the  filing  of  the  original  infor- 
mation, said  defendants,  other  than  Roby  and  Shedd,  did,  as 
advertised,  begin  a  race  meeting  before  the  period  of  thirty  days 
had  elapsed  from  and  after  the  first  race  meeting  as  hereinbefore 
set  forth,  and  said  last-named  race  meeting,  when  taken  in  con- 
nection witjh  the  first,  constitutes  a  holding  of  a  race  meeting 
oftener  than  twice  in  a  period  of  sixty  days,  contrary  to  and  in 
violation  of  the  statute  in  such  cases  mode  and  provided,  which 
last-named  race  meeting  was  begun  and  continued  from  day  to 
day  until  the  same  was  enjoined  and  restrained  by  the  temporary 
injunction  ^"""^  already  mentioned,  with  tlie  knowledge,  consent, 
acquiescence,  and  connivance  of  the  defendant  Roby  and  the 
defendant  Shedd,  by  the  same  parties,  to  wit,  the  defendants 
herein  and  others  unknown  to  the  plaintiff,  under  the  name  of 
the  Roby  Breeders'  Association,  who,  under  the  name  of  the  Roby 
Fair  Association,  held  said  first-named  race  meeting  as  herein- 
before averred;  that  the  above-named  defendants,  other  than 
Roby  and  Shedd,  vrith  tlie  knowledge,  consent,  acquiescence,  and 
connivance  of  the  defendant  Roby  and  the  defendant  Shedd,  with 
other  fjersons  concerned,  connected,  and  interested  witih  them, 
whose  names  are  unk'no\*'n  to  the  relator  and  to  the  plaintiff, 
threaten,  propose,  and  give  out  that  they  will  hold  such  race 
meetings  oftener  than  three  times  in  any  one  year;  that  they  will 
hold  such  race  meetings  longer  than  fifteen  days  at  a  time;  that 
they  will  hold  and  cause  such  race  meetings  to  be  held,  but  under 
different  names,  oftener  than  hnce  in  any  period  of  sixty  days; 
that  they  will  not  allow  thirty  days  to  elapse  after  any  such  race 
itieeiing  has  been  held  by  them  until  they  will  hold  another 
on  ?aid  premises;  that  as  soon  as  one  race  meeting  of  fifteen  davB 
duration  has  been  held  by  them,  they  will  hold  other  meetings 
and  continue  such  meetings,  but  for  the  purpose  of  evading  the 
law,  while  seeming  to  comply  tJierewith,  they  will  hold  such  rac« 
meetings,  while  in  their  interest  and  by  them  or  by  some  of  them, 
nndor  different  nnmcs.  and  thnt  the  owners  of  paid  racetrack 
property  concur  and  unite  with  the  other  defendants  in  their  said 
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threaia  and  propositions  to  continue  such  race  meetings  continu- 
ously; that  each  of  the  race  meetings  heretofore  held  aiud  that  are 
proposed  to  he  held  hy  said  defendants,  are  all  in  the  interest  of 
the  owners  of  said  real  estate  and  racetrack  property,  and  of  the 
other  defendants  hereto  engaged  ^''^  in  the  business  of  racing 
and  holding  race  meetings;  that  tihe  defendants  herein  and  the 
parties  whose  names  are  unknown  to  the  plaintiff  are  members 
of  the  said  several  associations  herein  named,  and  that  said 
associations  aire,  in  truth  and  in  fact,  one  and  the  same 
association,  maintained  and  controlled  by  the  same  par- 
ties and  for  the  same  purposes;  that  since  the  filing  of  the  original 
complaint  herein,  the  defendant,  the  Hammond  Fair  Association, 
has  been  organized  for  the  purpose  of  advertising  and  holding  a 
race  meeting  upon  said  real  estate,  and  therefore  it  is  a  proper 
party  defendant  herein,  and  plaintiff  asks  that  it  be  made  a  party 
defendant  and  to  amend  the  complaint  in  that  respect.  That 
the  defendant  Edward  A.  Shedd  was  not  originally  made  a  party 
defendant  hereto,  by  inadvertence  and  oversight,  but  that  he  has 
an  interest  in  the  subject  matter  of  this  action  by  reason  of  his 
interest  in  said  real  estate,  and  plaintiff,  therefore,  asks  leave  to 
make  him  a  party  defendant.  Prayer  for  a  temporary  restraining 
order,  and,  on  the  final  hearing,  for  a  perpetual  injunction. 

The  second  paragraph  only  differs  from  the  first  in  substance, 
in  that  it  alleges  that  said  defendants  Roby  and  Shedd  had  leased 
said  premises,  said  track  and  course,  to  the  other  defendants,  and 
suoh  incidental  changes  as  that  change  would  require. 

The  supplemental  information  only  differs  in  substance  from 
the  first  paragraph,  in  that  it  states  dates  of  race  meetings  differ- 
ently, and  makes  a  new  party  defendant  not  before  brought  in, 
Louis  E.  Hohman.  The  demurrer  to  these  several  pleadings 
presents  substantially  the  same  question,  and  has  been  so  treated 
in  the  main  by  the  counsel. 

The  action  of  the  trial  court  in  sustaining  the  demurrer  *'^* 
is  defended  by  appellees'  learned  counsel,  on  the  ground,  mainly, 
that  the  statute  is  unconstitutional. 

Their  first  contention,  however,  is  that  the  first  section  is  void, 
because  they  say  it  is  insensible. 

It  is  assumed  by  the  appellant's  counsel  that  it  was  intended  to 
prohibit  winter  racing,  that  is,  horse  racing  between  the  fifteenth 
day  of  November  and  the  fifteenth  day  of  April.  But  appellees* 
counsel  oontend  that  it  does  not  m^n  that  at  all,  because  the 
inhibition  is  "at  any  time  between  the  fifteenth  day  of  November 
and  the  fifteenth  day  of  April  in  any  year." 
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They  contend  that  the  period  of  time  tJiere  designaited  must  be 
that  period  intervening  between  April  15th  and  November  15tJb 
in  the  same  year,  thus  making  the  statule  prohibit  siinimer  rac- 
ing instead  of  winter  racing.  This,  they  say,  contradicts  that  part 
of  tlie  clause  Wliioh  makes  the  forbidden  period  begin  the  next 
day  after  the  fifteenth  day  of  November,  and  end  with  the  day 
before  the  fifteenth  day  of  April,  which  plainly  requires  the  time 
prohibited  to  run  forward  and  not  backward. 

But  it  is  not  the  first  section  with  a  violation  of  which  the 
appellees  were  cliargod  in  the  information,  nor  against  a  threat- 
ened violation  of  which  the  injunction  was  sought  by  the  appel- 
lant. It  will  be  time  enough  to  construe  that  section  when  the 
question  arises. 

It  is  for  an  alleged  violation  of  section  2  of  the  act  that  this 
action  was  brought,  auch  action  being  authorized  by  sections  4 
and  5.  But  it  is  contended  that  the  second  section  is  unconsti- 
tutional because  not  covered  by  the  title  of  the  aot,  and  that  the 
whole  act  is  in  violation  of  the  constitution  of  the  state,  in  that  it 
embraces  two  distinct  subjects  of  legislation,  namely,  the  creation 
of  misdemeanors,  prescribing  punishment  therefor,  and  creating 
certain  civil  remedies  authorizing  the  institution  of  civil  suits  and 
prescribing  rules  of  procedure  therein. 

*®o  In  Robinson  v.  Schenck,  102  Ind.  307,  at  page  319,  it  was 
said:  "The  power  to  declare  a  statute  void  on  the  ground  that  it 
is  in  conflict  with  the  constitution  is  peculiar  to  the  American 
courts,  and  the  doctrine  established  by  our  cases  is  not  found  in 
other  systems  of  jurisprudence.  The  early  cases  ....  show 
that  the  courts  at  first  asserted  this  doctrine  with  much  hesitation, 
and  there  are  still  some  wTiters  who  deny  the  existence  of  the 
power,  but  it  is  now  firmly  fixed  in  our  law  (citing  authority). 
....  The  powejf  is  one  of  the  highest  possessed  by  any  judicial 
tribunal  in  the  world,  and  is,  as  all  the  authorities  agree,  to  be 
exercised  wibh  the  utmost  care  and  only  in  the  clearest  cases.  If 
there  is  a  doubt  in  the  mind  of  the  court  as  to  the  validity  of  the 
Bt«hite,  it  must  be  resolved  in  favor  of  the  legislature."  There 
are  many  good  reasons  in  support  of  the  principles  thus  an- 
nounced. Under  our  fonn  of  government,  there  never  oiight  to 
have  boon  any  doubt  of  the  right  and  the  duty  of  courts,  in  a 
proper  ca.«»e,  to  rloolare  a  statute  void  because  of  its  conflict  with 
the  constitution.  This  right  and  duty  does  not  grow  out  of  the 
condition  that  statmtee  and  acts  of  the  legislative  department 
within  its  domain  nro  not  nb«r»lutoh'  binding  upon  the  judiciary. 
But  it  grows  out  of  the  fact  that  the  constitution  is  the  supremo 
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law  of  the  land.  Hence,  when  it  is  found  that  a  statute  con- 
travenes its  mandates,  the  duty  to  support  the  constitution,  em- 
phasized hy  the  solemn  sanctions  of  an  oath,  can  only  be  dis- 
charged by  overthrowing  the  statute. 

On  the  other  hand,  acts  of  the  legislature  oome  to  us  as  the 
expression  of  the  will  of  the  sovereign  people  clothed  with  the 
majesty  of  law,  imposing  upon  the  judiciary  the  solemn  duty  of 
upholding  the  same,  unless  found  to  clearly  conflict  with  the 
constitution,  state  or  federal.  There  is  the  best  of  reasons  why 
doubts  should  *®^  be  solved  in  favor  of  the  validity  of  the  act  of 
the  legislature.  In  case  of  doubt,  there  might  be  a  mistake  in 
declaring  the  act  unconstitutional  by  the  court.  To  declare  ain 
act  void  for  unconstitutionality  in  a  doubtful  case  through  a  mis- 
take of  a  court  of  last  resort  would  have  the  effect,  not  only  of 
paralyzing  one  of  the  co-ordinate  departments  of  the  state  govem- 
m'ent,  but  it  would  be  an  usurpation  of  power  by  the  court,  a 
power  withheld  from  it  by  the  people  in  the  constitution. 

The  dangerous  consequences  liable  to  result  from  a  possible 
mistake  in  declaring  an  act  of  the  legislature  void  for  unconeti- 
tutionality  are  sufficient  alone  to  inspire  the  judiciary  with  the 
greatest  caution  in  that  respect,  and  furnish  ample  justification 
for  the  rule,  that  no  statute  will  be  declared  unconstitutional 
unless  its  conflict  with  the  constitution  is  beyond  reasonable 
doubt.  Guided  by  these  salutary  rules,  we  proceed  to  examine 
the  constitutional  question. 

It  is  eontended  thait  the  second  section  is  void  because  not 
within  the  title  of  the  a,ct.  As  we  have  seen,  the  title  of  the  act 
is  limited  to  regulating  horseracing  and  prohibiting  the  same  at 
certain  seasons  of  the  year.  The  contention  is,  that  the  sieoond 
section  only  prohibits  "race  meetings"  of  tener  than  three  times 
in  any  year,  and  the  holding  of  race  meetings  longer  than  fifteen 
days,  or  oftener  than  twice  in  any  period  of  sixty  days,  and  the 
period  behveen  such  meetings  is  required  to  be  not  less  than 
thirty  days,  without  any  requirement  that  the  race  meetings  thus 
limited  and  restricted  were  meetings  for  horseracing.  It  is  eon- 
tended  that  as  the  term  "horse"  is  not  once  mentioned  in  the 
section,  and  as  that  part  of  section  3  which  undertakes  to  define 
the  terms  "race"  and  "race  meetings,"  as  used  in  the  act,  also 
fails  to  mention  the  term  "horse,"  both  sections  may  include  other 
kinds  of  races  or  trials  of  speed,  *®*  such  as  races  between  cattle, 
men,  reindeer,  dogs,  or  other  beings  or  animals  that  can  run, 
gallo]!,  pace,  or  trot,  and  therefore  it  embraces  a  Sfubject  not  ex- 
pressed in  the  title. 
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It  is  true  the  title  is  so  framed  as  to  limit  the  act  to  racing 
of  'horses,  and  it  is  true  also  that  section  2  does  not  use  the  term 
*Tior8e"  or  "ihorseracing,"  and  it  is  also  true  that  the  defining 
part  of  section  3,  as  to  the  meaning  of  the  terms  "ra/ce"  and  "race 
meeting,"  does  not  use  the  term  "horse"  or  "horseracing,"  but  the 
concluding  clause  of  section  3  does  use  the  language,  "giving  pub- 
lic exhibitions  of  trials  of  speed  or  matches  between  animals  of 
the  horse  kind  by  ...  .  running,  galloping,  trotting,  or  pacing." 
This  gives  an  indication  of  the  particular  kind  of  racing  the  legis- 
lature had  in  mind  in  both  sections.  In  construing  an  act,  the 
oourt  ought  to  examine  the  history  of  the  times  so  as  to  relieve 
from  the  misahief  and  aooomplish  the  purpK)se  of  the  act:  Max- 
well on  Interpretation  of  Statutes,  133,  318,  333,  345;  Potter  and 
Dwarrifi  on  Statutes,  240,  247,  2G2;  Sutherland  on  Statutory  Con- 
struction, sees.  234,  235,  241,  246,  349,  354,  356.  In  Stout  T. 
Board  etc.,  107  Ind.  343,  347,  it  was  said:  "The  legislative  inten- 
tion, as  collected  from  an  examination  of  the  whole,  as  well  as 
the  separate  parts,  of  a  statute,  will  prevail  over  the  literal  im- 
port of  particular  terms,  and  will  control  the  strict  letter  of  the 
statute,  where  an  adherence  to  such  strict  letter  would  lead  to 
injustice,  to  absurdity,  or  contradictory  provisions":  United 
States  Savings  etc.  Co.  v.  Harris,  142  Ind.  226,  and  authorities 
there  cited. 

In  view  of  the  current  historical  facts  to  which  the  legislative 
attention  vms  called  by  the  governor's  message,  and  in  view  of 
the  whole  act  including  its  title,  it  would  be  difficult  to  say  that 
the  t^rms  "race"  and  "race  meetings,"  used  in  the  second  section, 
did  not  refer  *®*  to  and  mean  only  horseraces  and  meetings  for 
having  and  carr}-ing  on  horseraces.  Especially  is  this  true  in 
view  of  the  fact  that  the  public  morals  and  good  order  of  society 
were  never  threatened  by  cowraces  or  cattleraces,  dograces,  or  any 
kind  of  races  other  than  horseraces. 

An  eminent  author  states  the  rule  thus:  "The  practical  inquiry 
is  usually  what  a  particular  provision,  clause,  or  word  means.  To 
answer  it  one  must  proceed  as  he  would  with  any  other  composi- 
tion; con.struc  it  with  reference  to  the  leading  idea  or  ])urpose 
of  the  whole  instrument.  The  whole  and  every  part  must  be  con- 
sidered. The  general  intent  should  be  kept  in  view  in  deter- 
mining the  scope  and  meaning  of  any  part.  This  survey  and 
compari.son  are  nece,^<yiry  to  a.ecertain  the  purpose  of  the  act 
and  to  make  all  the  parts  harmonious.  They  are  to  be  brought 
into  accord,  if  practicable,  and  thus,  if  possible,  give  a  son.sible 
and  intelligible  elTeot  to  each  in  furtherance  of  the  general  de- 
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sign":  Sutherlan'd  on  Statutory  Construction,  sec.  239.  The  same 
author  says:  "If  the  meaning  is  doubtful,  the  title,  if  expressive, 
may  have  the  effect  to  resolve  the  doubts  by  extension  of  the 
purview,  or  by  restraining  it":  Sutherland  on  Statutory  Construc- 
tion, sec.  210.  "But  the  title  of  an  act  is  now  so  associated  with 
it  in  the  process  of  legislation  that  when,  in  performing  its  consti- 
tutional functions,  it  affords  means  of  determining  the  legislative 
intent,  in  cases  of  doubt  its  help  cannot  be  rejected  for  being 
extrinsic  and  extralegislative.  The  language  of  an  act  should 
be  construed  in  view  of  its  title  and  its  lawful  purposes;  broad 
language  s"hould  be  confined  to  lawful  objects":  Sutherland  on 
Statutory  Construction,  sec.  211.  To  the  same  effect  is  Garrigus 
V.  Board  etc.,  39  Ind.  66. 

Guided  by  t'hese  rules,  we  would  be  justified  in  holding  that 
no  other  racing  than  horseracing,  and  no  other  *^^  race  meetings 
were  intended  in  the  act  than  those  at  which  horses  were  to  be 
run. 

At  least,  there  must  be  a  reasonaible  dooiJbt  whether  those  terms, 
as  used  in  section  2,  did  not  have  reference  solely  to  horseraces 
and  meetings  for  the  purpose  of  carrying  on  horseraces  and  horse- 
racing.  That  donbt  should  be  resolved  in  favor  of  that  oon- 
fitruction  that  would  bring  the  section  within  the  title,  and  thus 
uphold  its  constitutionality.  Where  the  constitutionality  of  a 
statute  or  any  of  its  provisions  is  under  consideration,  it  has  been 
the  uniform  rule  of  this  court  to  so  construe  and  interpret  it,  if 
possible,  as  to  sustain,  and  not  defeat,  the  law;  and  it  is  not 
enough  that  the  constitutionality  of  the  legislation  may  seem  to 
be  doubtful,  for,  in  such  case,  the  benefit  of  the  doubt  must  be 
given  in  favor  of  the  constitutionality  of  the  legislation:  Warren 
V.  Britton,  84  Ind.  14;  Campbell  v.  Dwiggins,  83  Ind.  473;  Hays 
T.  Tippy,  91  Ind.  102. 

But  the  learned  counsel,  for  the  purpose  of  showing  that  the 
section  is  not  covered  by  the  title,  invoke  the  aid  of  the  rule  of 
strict  construction.  They  contend  that  the  section  is  highly 
■penal,  and  must  be  strictly  construed;  and,  in  support  thereof, 
quote  the  following  niles:  "Penal  statutes  receive  a  strict  inter- 
pretation. The  general  words  of  a  penal  statute  shall  be  re- 
strained, for  the  benefit  of  him  against  whom  the  penalty  is  in- 
flicted  Potter  and  Dwarris  on  Statutes,  245 The 

law  of  England  does  not  allow  of  constructive  offenses.  No  man 
incurs  a  penalty,  unless  the  act  which  subjects  him  to  it  is  clearly 
both  within  the  spirit  and  the  letter  of  the  statute  imposing  such 
penalty:  Potter  and  Dwarris  on  Statutes,  247 By  another 
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restrictive  rule  of  construing  penal  statutee,  if  general  words  fol- 
low an  emimeration  of  particular  cases,  such  general  words  are 
held  to  apply  only  *®*  to  cases  of  tlie  same  kind  as  tihose  which 
are  expressly  mentioned:  Pofcter  and  Dwarris  on  Statutes,  247.'* 

Without  deciding  that  these  rules  of  strict  construction  are  en- 
tirely and  fully  applicable  at  this  day  in  tliis  state,  it  is  sufficient 
to  say  that  they  work  against  appellees'  contention  as  to  the  con- 
struction of  section  2  of  the  act.  The  appellees  are  not  asking 
to  restrain  tlie  general  words  of  the  section,  but  to  expand  and 
extend  them.  It  is  the  appellant  that  asks  to  restrict  the  words 
of  the  section  to  their  narrowest  possible  scope  by  confining  tliem 
to  horseracing  alone,  while  the  appellees  want,  under  the  guise 
of  strict  cons-truction,  to  extend  their  meaning  so  as  to  include 
all  kinds  of  racing  between  all  kinds  of  animals,  anid  all  kinds  of 
things,  in  order  to  reach  a  conclusion  that  the  section  is  not  oov- 
ered  by  the  title,  tliat  this  coairt  may  declare  it  unconatitutional. 
The  doctrine  of  strict  construction  of  a  penal  statute  does  not 
serve  a-ppellees'  purpose,  or  aid  them  in  their  contention. 

We  come  now  to  the  objection  that  the  act  embraces  more  tlian 
one  subject  of  legislation  in  creating  and  defining  misdemeanors 
and  prescribing  punishment  therefor,  and  authorizing  the  civil 
remedies  and  the  institution  of  civil  suits  and  prescribing  rules  of 
procedure  therein. 

In  Warren  v.  Britbon,  84  Ind.  23,  it  was  said:  "In  the  case  at 
bar,  we  are  of  opinion  that  the  fees  or  salaries  of  county  treasurers, 
the  officers  charged  by  the  law  with  the  collection  of  taxes,  are 
fnatters  properly  connected  with  the  subject  of  'An  act  concern- 
ing taxation';  and  that  the  closing  sentence  of  section  251  of  the 
act,  fixing  the  fees  of  such  officers  for  collection  of  delinquent 
taxes,  is  a  constitutional  and  valid  enactment." 

The  fee  and  salary  law  of  1879  contained  a  provision  *•*•  in 
relation  to  the  publication  of  the  delinquent  li?t  and  the  prict- 
tliereof,  and  it  was  contended  that  the  latter  provision  made  the 
act  embrace  two  siibjects,  and  therefore  void.  It  was  said  by  this 
court  of  that  staitute  that:  "The  axjt  does  not  embrace  two  sub- 
jects. It  makes  provision  for  the  performance  of  certain  duties 
by  public  officers,  and  prescribes  the  compensation  which  shall 
be  paid  to  officers  or  others  rendering  service  to  the  public,  in 
connection  with  public  matters  and  official  duties.  Whatever 
is  connected  with  official  duty,  and  is  the  subject  of  oorapensa- 
tion  from  the  public  treasury,  is  within  the  act  and  forms  part 

of  one  general  subject No  provision  of  the  constitution 

is  invaded  by  gathering  such  provisions  together  in  one  general 
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act":  Bitters  v.  Board  etc.,  81  Ind.  125  (127).  To  the  same 
effect  are  Benson  v.  Christian,  129  Ind.  535;  Farrell  v.  State,  45 
Ind.  371;  Thomasson  v.  State,  15  Ind.  449;  Reams  v.  State,  23 
Ind.  Ill;  Bank  etc.  v.  New  Albany,  11  Ind.  139;  State  v.  Sulli- 
van, 74  Ind.  121;  Indianapolis  v.  Huegele,  115  Ind.  581;  Hunter 
V.  Bumsville  etc.  Co.,  56  Ind.  213;  Walker  v.  Dunham,  17  Ind. 
483;   McOaslin  v.  State,  44  Ind.  151. 

The  title  of  an  act  was,  "An  act  providing  for  the  election  or 
appointment  of  supervisors  of  highways,  and  prescrihing  certain 
of  their  duties,"  under  which  there  was  a  provision  authorizing 
the  supervisor  to  bring  la  civil  suit  for  the  obstruction  of  a  high- 
way to  recover  damages,  and  it  was  held  not  to  embrace  two  sub- 
jects, and  that  such  provision  was  properly  placed  under  the  title: 
Indiana  etc.  Ry.  Co.  v.  Potts,  7  Ind.  681.  To  the  same  effect  is 
Hines  v.  Aydelotte,  29  Ind.  518. 

Hingle  v.  State,  24  Ind.  28,  is  a  case  upon  the  question  here 
involved,  and  is,  perhaps,  more  frequently  referred  ^^'^  to  in  the 
eubsequent  decisions  of  this  court  as  furnishing  a  more  correct 
standard  than  any  other. 

It  was  there  said  by  Mr.  Justice  Frazer,  whose  name  adds  weight 
to  the  decision,  speaking  for  the  court,  that:  "The  words  'sub- 
ject' and  'matter*  are  often  used  as  synonymous.  Indeed,  in  the 
sense  in  which  they  are  employed  in  the  constitution,  they  are  as 
nearly  so  as  it  is  possible  for  two  English  words  to  be,  and  both 
are  used  simply  to  avoid  repetition.  The  only  difference  between 
them  is  created  by  the  ofRces  which  they  are  respectively  made  to 
pei'form  in  the  clause  in  question.  'Every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.'  Now,  it  is  quite  evident 
that  the  word  'subject'  is  here  used  to  indicate  the  chief  thing 
about  which  legislation  is  had,  and  'matters,'  the  things  which 

are  secondary,  subordinate,  or  incidental Is  the  insertion 

in  an  act  to  regulate  the  liquor  traffic,  of  a  section  conferring 
upon  particukr  courts  jurisdiction  of  cases  prosecuted  for  its 
violation,  within  any  of  the  mischiefs  intended  to  be  prevented? 
This  question  can  only  be  answered  in  the  negative,  and  such  an 
answer  conclusively  disposes  of  this  constitutional  objection.  We 
happen  to  have  laws  in  force  by  the  operation  of  which,  when  a 
new  offense  is  created,  some  one  of  our  courts  can  take  jurisdic- 
tion of  it In  the  absence  of  such  statutes,  the  creation  of 

a  new  offense  would  beget  a  necessity  for  conferring  jurisdiction 
of  it  upon  some  court.     Can  there  be  a  doubt,  then,  that  the  two 
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tilings  are  properly  connected,  as  the  constitution  requires?    It 
really  seems  that  to  state  the  question  ought  to  be  sufficient." 

That  case  and  its  reasoning  are  closely  analogous  t>D  the  case 
before  Tie.  If  the  civil  remedy  provided  in  the  statute  under 
consideration  extended  t»  the  suppression  of  all  violations  of  law 
and  public  morals,  or  any  part  *****  of  them,  outside  of  the  tubings 
made  unlawful  in  the  main  part  of  the  act,  then  the  case  re- 
ferred to  would  have  no  bearing,  and  the  act  would  embrace  two 
indepen-dent  and  separate  subjects  of  legislation.  But  the  civil 
remedy  provided  has  no  connection  with  any  other  subject  of 
legislation,  either  direct  or  remote.  It  baa  no  connection  with 
any  other  crime  or  misdemeanor  than  tihoee  defined  in  the  act. 
Nor  can  it  be  used  to  suppress  any  other  violation  of  law  than 
those  that  fall  within  the  provisiona  of  the  act 

It  is  necessarily  and  inherently  connected  with  the  main  part 
of  the  act  making  borseracing  and  its  incidents  unlawful  at  cer- 
tain times  and  under  certain  circumstances.  Indeed,  the  connec- 
tion between  the  hvo  things  is  so  inherent  and  necessary  tlhat  the 
civil  remedy  part  of  the  act  would  be  nugatory  cind  fall  to  the 
ground  without  fche  main  part  of  the  act.  It  was  designed  as  an 
additional  and  more  efficient  means  of  preventing  a  violation  of 
the  main  part  of  the  act.  It  was,  therefore,  a  matter  properly 
connected  with  the  subject  of  the  act,  within  the  meaning  of  the 
provision  of  the  constitution  quoted. 

It  is  further  contended  that  the  act  violates  section  22  oi  arti- 
cle 4  of  the  constitution,  which  forbids  the  passage  of  local  or 
special  laws  upon  the  subject  of  "regulating  the  practice  in  courts 
of  justice"  among  other  things.  That  question  is  decided  di- 
rectly against  such  contention,  in  Hingle  v.  State,  24  Ind.  28,  and 
cases  there  cited,  and  Board  etc.  v.  Silvers,  22  Ind.  491;  Toledo 
etc.  Ry.  Co.  v.  Nordyke,  27  Ind.  95. 

It  is  further  contended  that  the  act  violates  section  14  of  arti- 
cle 1  of  the  state  constitution,  which  provides  that:  "No  person 
shall  be  put  in  jeopardy  twice  for  the  same  offense."  It  is  in- 
sisted that  the  defendant  may  be  punished  by  a  fine  on  a  criminal 
prosecution  and  again  **•  made  subject  to  an  injunction  and  de- 
prived of  tlie  use  of  his  property,  thus  punishing  him  twice  for  the 
eame  offense  or  act.  But  the  civil  suit  authorized  by  the  act  is  not 
a  criminal  prosecution,  and  the  injunction  is  not  a  punish- 
ment, within  the  meaning  oi  the  section  of  the  con- 
•titution  cited:  St,ite  v.  Vankirk,  27  Ind.  121.  But  it  is  further 
cointendod  that,  in  fase  of  a  violation  of  an  injunction  under  the 
civil  remedy  part  of  the  act,  the  court  might  fine  the  defendant 
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for  contempt  for  disobeying  the  order  of  injunction,  and  that 
would  make  him  liaihle  to  dooible  punishment.  The  statement 
of  that  proposition  furnishes  a  sufficient  answer  thereto.  In  that 
case,  he  would  not  be  punished  for  crime,  but  for  contempt  of 
court:  State  v.  Schoonover,  135  Ind.  526;  State  v.  Stevens,  103 
Ind.  55;  53  Am.  Eep.  482. 

It  is  also  objected  that  the  act,  as  to  the  civil  remedy  part 
thereof,  violates  the  state  and  federal  constitutions,  in  that  it  de- 
prives the  o^vner  of  his  property  without  due  process  of  laiw. 
This  objection  is  founded  on  the  fact  that  the  act  provides  that 
the  injunction  may  issue  without  any  provision  for  a  bond. 

The  contention  is,  that  so  long  as  the  injunction  remained  in 
force,  the  defendant  is  deprived  of  the  use  of  his  property  with- 
out recourse  or  remedy,  though  the  injunction  is  afterward  dis- 
solved because  improvidently  or  wrongfully  issued. 

The  same  objections  might  be  urged  against  that  large  class 
of  injunctions  where  no  temporary  restraining  order  is  asked,  no 
bond  given,  and  no  injunction  awarded  until  the  final  hearing, 
when  a  perpetual  injunction  is  granted  without  bond,  but  which 
judgment  is  afterward  reversed  on  appeal.  In  that  case,  the 
successful  appellant  has  no  remedy. 

But  it  is  a  serious  mistake  to  suppose  that  the  injunction  *®" 
provided  for  in  any  just  or  legal  sense  deprives  the  defendant  of 
the  use  of  his  property. .  The  fourth  section  authorizes  the  judge, 
in  vacation,  "to  issue  a  temporary  restraining  order,  restraining 
all  persons  from  in  any  way  violating,  or  assisting  in  the  viola- 
tion of,  this  act."  And  the  section  further  provides  for  "notice 
to  all  concerned  to  appear  and  show  cause,  if  any  they  have,  why 
sucih  order  shall  not  continue  until  the  final  hearing."  And  the 
clear  intent  of  the  act  is,  that  on  the  final  hearing,  if  the  facts  set 
forth  in  the  information  are  established  by  the  evidence,  the  tem- 
porary injunction  shall  be  made  perpetual;  of  what  use  of  the 
property  doe^  the  injunction  deprive  the  owner?  None  on  earth, 
except  a  criminal  use;  none  except  that  which  is  made  criminal 
by  the  other  part  of  the  statute.  The  provision  of  the  constitu- 
tions, state  and  federal,  securing  to  every  person  for  injury  done 
him  in  person  or  property  due  process  of  law,  were  never  designed 
to  protect  him  in  the  commission  of  crimes  or  misdemeanors. 
After  the  issue  of  the  injunction,  either  temporary  or  final,  the 
defendant  or  the  owner  may  use  his  property  for  any  and  every 
purpose,  except  in  violation  of  the  criminal  part  of  this  statute. 
He  may  use  it  even  for  the  purpose  of  horseracing  and  holding 
race  meetings;   "for  the  purpose  of  conducting  races,  or  giving 
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public  exhibitions  of  trials  of  speed  or  matAes  between  animals 
of  the  horse  kind,  wherein  prizes,  money,  or  reward  is  contested 
for  by  running,  galloping,  trotting,  or  pacing,"  provided  such 
meetings  are  not  held  oftener  than  three  times  in  any  year,  and 
any  such  meeting  is  not  held  longer  than  fifteen  days,  or  oftener 
than  twice  in  any  period  of  sixty  days,  and  that  any  such  meet- 
ing is  not  held  until  after  the  full  period  of  thirty  days  has 
elapsed  after  one  such  meeting  has  been  held;  and  provided 
such  races  are  not  conducted  at  such  seasons  of  the  year  as  fall 
'**  witliin  the  prohibition  of  section  1  of  the  act  That  section 
only  prohibits  such  races  during  certain  months  of  the  year. 

But  it  is  insisted  that  the  charge  against  the  defendant  owner 
may  be  false,  and  that  while  he  is  waiting  trial  he  is  suffering  un- 
justly. If  he  is  falsely  charged  in  the  information  with  a  viola- 
tion of  the  statute,  while  he  in  fact  is  not  violating  it,  the  injunc- 
tion will  not  interrupt  him  in  pursuing  the  even  tenor  of  his 
way. 

Therefore,  the  injunction  provided  for  does  not  deprive  the 
owner  of  the  free  use  of  his  property  for  any  lawful  purpose,  and 
the  statute  does  not  deprive  him  of  due  process  of  law. 

It  is  further  contended  that  the  civil  remedy  provided  violates 
the  constitution  in  depriving  the  defendant  of  a  jury  trial.  That 
question,  however,  is  not  presented  by  the  record,  no  jury  having 
been  demanded  or  refused. 

It  is  further  claimed  that  the  act  is  void  because  it  provided  for 
an  unwarrantable  interference  with  the  management  of  private 
property  by  its  owner.  "The  legislative  authority  of  this  state 
is  the  rifrht  to  exercise  supreme  and  sovereign  power,  subject  to 
no  restriction,  except  those  imposed  by  our  own  constitution,  by 
the  federal  constitution,  and  by  the  laws  and  treaties  made  under 
it":  ITedderich  v.  State,  101  Ind.  5G4;  51  Am.  Rep.  7G8,  and  au- 
thorities there  cited;  State  v.  McClelland,  138  Ind.  395,  and  aiu- 
thorities  there  cited. 

The  ritrht  of  the  state  to  interfere  with  the  use  of  private  prop- 
erty by  its  owner  belongs  to  the  police  power  of  the  state.  It 
was  said  by  this  court  in  Ohamper  v.  Greencastle,  138  Ind.  339, 
46  Am.  St.  Rep.  39G,  that:  "The  police  power  of  the  state,  so  far, 
has  not  received  a  full  and  complete  definition.  It  may  be  said, 
however,  to  be  the  right  of  the  state  or  state  functionory  to  pre- 
poribe  regulations  for  the  good  order,  peace,  health,  protection, 
*"■  comfort,  convenience,  and  morals  of  the  community,  which 
do  not  encroarh  on  a  like  power  vested  in  Congreee  by  the  fed- 
eral constitution,  or  which  do  not  violate  any  of  ttte  provisions  of 
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the  organic  law.  Of  this  power  it  may  be  said  that  it  is  known 
when  and  where  it  begins,  but  not  when  and  where  it  terminates. 
But  this  power,  whatever  may  be  its  limits,  resides  in  the  state 
in  its  sovereign  capacity." 

We  think  the  act  was  a  legitimate  exercise  of  the  police  power 
of  the  state:  Fry  v.  State,  63  Ind.  552;  30  Am.  Rep.  238;  Shu- 
man  V.  Fort  Wayne,  127  Ind.  109;  Jamiesoai  v.  Indiana  etc.  Oil 
Co.,  128  Ind.  555;  Baumgartner  v.  Hasty,  100  Ind.  575;  50  Am. 
Rep.  830;  Powell  v.  Pennsylvania,  127  U.  S.  678;  Lake  View  v. 
Rosehill  etc.  Assn.,  70  111.  191;  22  Am.  Rep.  71;  Tiedeman  on 
Limitations  of  Police  Power,  203;  New  Orleans  G-as  Co.  v.  Louis- 
iana Light  Co.,  115  U.  S.  650;  Mugler  v.  Kansas,  123  U.  S.  623; 
Kidd  V.  Pearson,  128  U.  S.  1;  Eilenbecker  v.  District  Court  of 
Plymouth  County,  134  U.  S.  31. 

It  is  also  urged  that  the  act  is  unconstitutional  because  it  pro- 
vides in  the  fifth  section  that:  "Any  person  having  an  interest  in 
suoh  property,  whether  made  a  party  or  not,  shall  be  bound  by 
the  judgmen't."  It  is  sufficient  to  say  thait  no  such  party  is  nwv 
before  this  court  raising  sue:h  question,  the  only  question  pre- 
sented being  raised  by  the  appellees,  who  were  made  parties  to 
the  information  to  which  they  successfully  demurred.  It  will 
be  time  enough  to  decide  that  question  w*hen  it  is  presented. 

Another  objection  urged  to  the  validity  of  the  act  is,  that  it 
prohibits  race  meetings  oftener  than  three  times  in  any  year,  or 
oftener  than  twice  in  any  period  of  sixty  days,  and  within  less 
than  a  period  of  thirty  days  between  meetings  throughout  the 
entire  state.  That  is,  that  if  suoh  a  meeting  should  be  held  at 
the  Roby  racetrack  at  ^^^  a  stated  period,  and  another  should  be 
held  at  Evansville  in  less  than  thirty  days  therefrom,  those  hold- 
ing the  latter  would  violate  the  statute.  No  su'dh  question  is  pre- 
sented by  the  record  before  us,  but  all  the  races  and  race  meetings 
complained  of  were  held,  proposed,  and  threatened  to  be  held  at 
the  Roby  racetrack  in  Lake  'COunty,  Indiana.  We  will  not  go 
outside  of  the  record  to  decide  that  question.  It  is  further  con- 
tended that  the  information  is  not  good,  because  a  proper  con- 
struction of  section  2,  as  appellees'  counsel  say,  sihows  that  it  ap- 
plies to  persons  and  corporations,  and  prohibits  any  one  of  them 
from  holding  a  meeting  for  a  longer  period  than  fifteen  days,  or 
oftener  than  prohibited,  but  another  individual  or  corporation 
may  hold  a  meeting  succeeding  the  previous  meeting  held  by  siome 
other  person  or  corporation  on  the  same  track  without  the  inter- 
vention of  thirty  days,  and  not  amenable  to  the  statute."  The 
first  clause  of  the  section  ending  with  the  period  is  so  framed  as 
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to  make  this  construction  very  plausible,  though  it  would  tend  to 
defeat  the  whole  scope  and  object  of  the  act,  as  gathered  from  the 
current  history  of  the  times,  the  evils  that  gave  rise  to  the  enact- 
ment, the  evident  purpose  and  intent  of  the  legislature  as 
evinced  in  the  language  employed  througliout  the  whole  act,  and 
in  its  several  parts.  But  the  language  of  the  second  clause  fol- 
lowing the  period  makes  it  plain  enough  that  the  construction 
contended  for  is  not  the  correct  one.  It  roads:  "It  shall  be  un- 
lawful ito  hold  any  race  meeting  oftcner  than  twice  in  any  pe- 
riod of  sixty  days,  and  it  shall  be  unlawful  to  hold  any  race 
meeting  until  after  the  full  period  of  thirty  days  has  elapsed 
after  meeting  has  been  held." 

This  language  is  broad  enough  to  embrace  all  persons,  corpo- 
rations, companies,  and  associations,  and  prohibits  holding  the 
meetings  within  the  inhibited  time,  whether  '®^  held  by  the  same 
persons,  corporations,  associations,  companies,  or  different  ones. 
Moreover,  this  construction  makes  the  act  a  hamiO'nious  whole, 
and  consistent  \^-ith  itself,  while  the  other  one  makes  the  act  in- 
consistent with  itself,  and  incongruous.  The  former  is  ihe  con- 
struction which  the  law  requires  us  to  place  upon  th*  section: 
Sutherland  on  Statutory  Construction,  sees.  339-341. 

It  follows  from  what  we  have  said,  that  the  circuit  court  erred 
in  sustaining  the  demurrers  to  the  information,  and  to  each  para- 
graph thereof.  The  judgment  is  reversed,  the  cause  remanded 
with  instruetioois  to  overrule  Mid  dcTnurrers  and  for  futher  pro- 
ceedings not  inconfiisteoit  with  this  opinion. 

STATUTES— VALIDITY.— In  <1ptormining  whether  a  statate  is  void 
because  in  conflict  with  the  constitution,  tiie  courts  will  resolve  every 
doubt  in  favor  of  the  validity  of  the  law:  State  v.  Moore,  104  N.  C.  714; 
17  Am.  St.  Rep.  696,  and  note;  Miller  v.  Dunn,  72  Cal.  462:  1  Am.  St. 
Rep.  67.  All  presumptions  are  solved  in  favor  of  the  constitutionality 
of  a  statute:  Maaldin  v.  City  Council,  42  S.  0.  203;  46  Am.  St.  Rep. 
723,  and  note. 

STATUTES— CONSTRUED  AS  A  WHOLE.— For  the  purpose  of 
construing  a  statute  and  ascertaining  the  intent  of  tho  legislature,  the 
courts  will  look  to  the  whole  statute  and  all  its  parts,  and  when  such 
intention  iH  ascertained,  it  will  prevail  over  the  literal  import  and  strict 
letter  of  the  statute:  Parvin  v.  Wimberg,  130  Ind.  661 ;  30  Am.  St.  Rep. 
254,  and  note. 

STATUTES  — CONSTRUCTION  — RESORT  TO  TITLE.— In  the 
construction  of  a  statute,  the  intention  of  the  lawmakers  is  to  be  found 
and  given  effect.  When  there  is  otherwise  rloubt  and  obscurity  in  the 
act,  resort  may  be  had  to  its  title  to  enable  the  court  to  discover  the 
intent  and  remove  what  otherwise  mi^jht  be  uncertain  or  ambiguous: 
Colin  V.  People,  149  111.  486;  41  Am.  St.  Rep.  304,  and  note.  The  head- 
ings of  chapters  of  the  code  or  of  any  other  statute  may  be  examined, 
for  the  puri>ose  of  ascertainin;;  the  intention  of  the  JejiiHlntur"  with  re- 
spect to  such  chapters  or  statutes:  Keyes  ▼.  Cyrus,  100  Cal.  822;  88 
Am.  St.  Rep.  296,  and  note. 
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CONSTITUTIONAL  LAW. -IF  A  STATUTE  CAN  BE  SO  CON- 
STRUED  as  not  to  offend  against  any  constitutional  limitation,  such 
construction  will  be  indulged:  Fox  v.  McDonald,  101  Ala.  61;  46  Am, 
St.  Rep.  98;  Wadsworth  v.  Union  Pac.  Ry.  Co.,  18  Col.  600;  36  Am. 
8t.  Rep.  309,  and  note  with  the  cases  collected. 
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[142    IKWANA,  560.] 

A  CONTRACT  IN  RESTRAINT  OF  TRADE,  if  inimical  to  the 

public  interest,  must  be  held  hostile  to  public  policy,  and  therefore  void, 

•    DEFINITION.  — PUBLIC  POLICY   IS   that   principle   of   law 

which  holds  that  no  person  can  lawfully  do  that  which  has  a  tendency 

to  be  injurious  to  the  public  and  against  public  good. 

THE  RESTRAINT  OF  TRADE  involved  in  the  sale  of  the  prop- 
erty and  goodwill  of  a  business  will  be  sustained  as  to  the  future  engage- 
ments of  the  seller  so  far  only  as  appears  to  be  a  reasonable  space  of 
interdicted  territory ;  and  what  was  a  reasonable  limit  is  a  question  of 
law  for  the  court. 

RESTRAINT  OF  TRADE.— If  a  person  engaged  in  the  businesa 
of  selling  and  delivering  oil  and  gasoline  by  retail  within  a  city  sella  his 
business  and  the  goodwill  thereof,  and  agrees  not  to  engage  in  the  same 
business  in  the  state,  except  in  another  city  named  in  the  agreement, 
Buch  agreement  is  an  unreasonable  restraint  of  trade,  and  cannot  be 
enforced  even  as  to  the  trade  in  the  town  or  city  in  which  it  was  made, 
though  the  agreement  limited  to  that  city  would  have  been  reasonable 
and  valid. 

Oids  &  Griffin,  for  the  appellant. 

^^^  JORDAN,  J.  Appellant  instituted  this  a<ytioji  to  emjoin 
appellee  from  pursuing  the  bnsinees  of  selling  oil  and  gasoline, 
and  delivering  the  same  to  consumers,  in  the  city  of  Hammond, 
Indiana.  The  action  was  oommenoed  upon  a  written  contract 
made  and  entered  into  hy  and  between  appellee  and  one  H.  T. 
Benham  (who  is  described  as  "trustee  and  manager")  on  the  third 
day  of  February,  1893.  The  complaint  avers  "that  on  and  prior 
to  said  date  the  said  defendant  was  the  owner  of  one  horse  and 
one  spring  wagon  and  three  tanks  and  harness,  cans,  and  other 
utensils  for  use  in  his  said  husiness  as  hereinafter  alleged,  and 
was  engaged  in  the  hnsiness  of  a  retail  oil  and  gasoline  merchant, 
and  in  selling  and  delivering  oil  and  gasoline  to  the  citizens  of  the 
city  of  Hammond,  in  Lake  county,  Indiana,  and,  in  conducting 
his  business,  he  traveled  through  the  streets  of  the  said  city  ol 
Hammond,  calling  upon  residents  of  said  city  at  their  places  of 
husiness  and  residences,  and  sold  and  delivered  them  oil  at  the 
places  desired  hy  them,  for  the  use  of  said  citizens;  that  he  had 
at  that  time  ^^^  estahhshed  a  trade  in  business  in  that  line;  that 
upon  said  date  he  entered  into  a  written  agreement  with  one 
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Henry  T.  Benliam,  described  in  said  oonfcract  as  H.  T.  Benliam, 
'trustee  and  manager/  a  copy  of  -which  is  attached  hereto  and 
marked  'Exhibit  A'  and  made  a  part  hereof,  by  which  contract 
the  said  defendant,  in  consideration  of  three  hundred  dollars 
to  him  in  liand  paid  by  said  Benham,  the  receipt  of  which  was 
acknowleged,  the  said  defendant  sold,  transferred,  and  conveyed 
to  the  said  Benham,  his  successors  and  assigns,  all  his  right,  title, 
and  interest  in  and  to  his  oil  and  gasoline  business  and  plant,  in- 
cluding tiie  goodwill  €Lnd  reputation  of  said  business,  and  all  and 
eingular  the  materials,  chattels,  and  personal  property  of  every 
nature  and  kind  whatsoever  belonging  to,  or  in  any  way  pertain- 
ing or  used  in  or  about,  said  oil  and  gasoline  business,  aniong 
other  things  including  one  (1)  horse,  one  (1)  spring  wagon,  three 
(3)  tanks,  harness,  cans,  utensils,  etc.,  consisting  of  everything 
used  by  the  said  defendant  in  his  said  business,  and  the  said  de- 
fendant further  contracted  and  agreed  with  said  Benham,  his  suc- 
cessors and  assigns,  that  he,  the  defendant,  would  not,  during  the 
period  of  five  years  then  next  ensuing  after  the  fourth  day  of 
February,  1893,  do  anything  within  the  state  of  Indiana,  outside 
of  the  city  of  Indianapolis,  in  the  line  of  selling  or  delivering  oil 
or  gasoline  to  the  houses  of  consumers  by  horse  and  wagon  or 
otherwise,  neither  in  his  own  behalf,  nor  in  his  own  name,  nor  in 
connection  with  any  partnership  or  corporation,  nor  as  the  agent 
of  any  person,  partnership,  <xr  corporation,  nor  in  anywise  do  any- 
thing tha^  would  interfere  with,  or  compete  with  or  work  against, 
the  profit,  advantage,  and  business  of  the  said  Benham,  as  trus- 
tee and  manager,  or  in  any  other  name  or  style  whatever,  which 
he  might  assume  or  by  which  he  might  be  known,  or  his  succes- 
sors or  •***  assigns,  during  the  said  period  of  five  y^ars.  Said 
defendant  further  covenanting  and  agreeing  in  said  contract  that 
he  wooild  not,  during  said  period  of  five  years,  within  said  terri- 
tory, accept  any  ean[>loynient  directly  or  indirectly,  nor  reet^ve. 
solicit,  or  fill  orders,  in  any  capacity  whartsoever,  for  any  oil  or 
gasoline  to  be  sold  direct  to  or  delivered  at  the  houses  or  places 
of  business  of  consumers,  by  wagon  or  othor  conveyances,  after 
the  manner  of  the  business  hereinbefore  described  and  carried 
on  as  aforesaid  by  the  said  defendant,  as  oil  merchant  and  dealer, 
or  as  commission  mcrchamt  or  agent,  and  further  agreed  tliat  he 
would  not  countenance,  promote,  or  encourage  the  business  of 
any  compeiitor  of  the  said  H.  T.  Beniham,  trustee  and  maniager, 
or  of  Ilia  euccossors  or  assigns,  within  the  territory  aforesaid,  dur- 
ing the  said  five  years  aforesaid;  and  further  agreeing,  stipu- 
lating, and  authorizing  any  oourt  of  law  or  equity  to  interpo0» 
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its  authority  to  compel  the  perforTnance  of  said  contract,  and  to 
restrain  any  breach  of  the  terons  thereof." 

It  is  further  alleged  that  hefore  the  violation  of  the  contract 
in  question,  Beaiham  sold,  assigned,  and  tnansferred  all  "of  his 
right,  title,  and  interest  in  amd  to  the  property  so  purohased  to 
plaintiff,  a  corponation  duly  organized  undeir  the  laws  of  the  state 
of  New  Jersey,  and  also  assigned  and  transferred  the  written 
contract,  and  all  right,  title,  interest,  and  goodwill  of  said  busi- 
ness in  the  territory  aforesaid,  to  plaintiff.  It  further  ayers 
that  the  defendant  has  entered  into  and  is  pursuing  his  said  busi- 
ness of  selling  amd  d'elivering  oil  to  the  consumers  of  said  city 
of  Haramiiond,  in  violation  of  his  eaid  contract  and  is  threatening 
to  80  continue  in  violation  of  the  rights  of  plaintiff,  inasmuch  as 
he  comes  in  competition  with  plaintiff,  who  is  engaged  in  the 
same  business.  Appellee's  insolvency  is  also  alleged,  ®^^  and  a 
copy  of  the  contract  is  filed  with  the  complaint.  An  injunefion 
is  pra}'^d  to  restrain  the  appellee  from  further  pursuing  his  busi- 
ness in  the  city  of  Hammuond. 

A  deiuurrer  for  insufficiency  of  faicts  was  sustained  to  this 
complaint,  and  tihis  ruling  of  the  court  is  assigned  as  error. 

We  are  not  favored  with  a  brief  upon  appellee's  part,  but  in- 
fer from  statements  in  the  brief  of  the  learned  counsel  for  ajp- 
pellant  that  the  contract  in  controversy  was  assiailed  by  the  appel- 
lee upon  the  ground  that  it  siought  to  prohibit  him  from  selling 
and  delivering  oil  at  any  place  in  the  state  of  Indiana  outside 
of  the  city  of  Indianapolis,  and  constituted  an  unreasonable  re- 
straint upon  trade,  and  was,  therefore,  invalid  and  not  enforcea- 
ble in  any  respect. 

Appellant  contends  that,  notwithstanding  the  territory  is  the 
entire  state  of  Indiana,,  with  the  exception  mentioned,  in  which 
appellee  is  restricted  from  pursuing  his  business  as  an  oil  mer- 
chant, the  restraint  is  a  reasonable  limitation,  and  that  the  com- 
plaint based  upon  the  contract  in  question  set  forth  a  sufficient 
cause  of  action  for  the  relief  thereby  sought.  It  is  settled  that 
A  contract  in  general  restraimt  of  trade  is  invalid,  but  one  re- 
straining a  party  from  trading  within  reasonable  limits,  so  as  not 
to  be  injurious  to  the  interest  of  the  public,  is  valid,  and  may  be 
enforced  by  am  injunction,  upon  a  proper  showing  of  facts:  Beard 
V.  Dennis,  6  Ind.  200;  63  Am.  Bee.  380;  Duffy  v.  Shockey,  11 
Ind.  70;  71  Am.  Dec.  348;  Spicer  v.  Hoop,  51  Ind.  365;  Baker 
V.  Pottmeyer,  75  Ind.  451;  Beatty  v.  Cdble,  142  Ind.  339. 

The  settled  rule,  as  enunciatod  by  the  American  and  Eng- 
lish decisions  of  the  highest  courts,  seems  to  be  that  where,  in 
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the  particular  case  before  the  court,  the  restraint  in  controverey, 
as  to  territory,  appears  to  be  broader  or  larger  than  is  necessary 
to  the  protection  of  '^**  the  party  seeking  to  enforce  the  re- 
etrietive  contract,  it  is  of  no  benefit  to  either  party,  but  in  that 
event  becomes  oppressive  upon  the  party  against  whom  the  en- 
forcement is  sought,  and,  being  oppressive,  ihe  law  regards  the 
restriction  as  unreasonable  amd  injurious  to  the  interests  of  the 
public. 

It  is  no^;  the  interests  of  the  parties  alone,  which  in  the  eye 
of  the  law  are  to  be  considered  the  true  test,  but  in  each  particu- 
lar case,  under  the  facts,  the  judicial  inquiry  is:  Will  it  be  in- 
imical to  tlie  public  interest?  If  so,  then,  and  in  thart;  event, 
the  agreement  must  be  held  as  hostile  to  public  policy,  and 
therefore  void.  Public  policy  is  that  principle  of  law  which 
holds  that  no  subject  or  citizen  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public  or  against  the  public 
good.  This  principle  owes  its  existence  to  the  very  sourcea 
from  which  the  common  Law  is  supplied:  Greenhood  on  Public 
Policy,  2,  3. 

The  law  regards  the  goodwill  of  a  particular  trade  or  biisineea 
as  a  species  of  property,  possessing  a  market  value,  and  subject 
to  sale  or  disposal.  But  it  is  also  a  well-established  principle 
of  law  and  public  policy,  that  where  a  person  is  engaged  in 
trading  or  other  legitimate  pursuits,  he  shall  not  be  unreasonably 
fetbered  in  the  exercise  of  such  business,  and  when  he  sells  or 
disposes  of  the  goodwill  incident  thereto,  the  laiw  will  only  sus- 
tain such  a  restraint  as  to  his  future  engagement  in  such  business 
or  pursuit,  as  will  appear  to  be  a  reasonable  space  of  interdicted 
territory,  and  what  are  such  reasonable  limits  is  a  question  of 
law  for  tlhe  ooiLrt  to  determine  under  all  the  facts  and  circum- 
stances in  eadh  particular  case.  In  support  of  the  several  gen- 
eral 7)ropoeitions  herein  assorted,  see  Wiley  v.  Baumgardner,  97 
Ind.  66;  49  Am.  Rep.  487,  and  authorities  there  cited;  Ijawrence 
v.  Kidder,  10  Rirb.  641;  Hubbard  v.  [Miller,  27  Mich.  15;  15 
Am.  I?ep.  ITjS;  ^*"^  Homer  v.  Grave?,  7  Bing.  735;  Oregon 
Sfccam  etc.  Co.  v.  Winsor,  20  Wall.  64;  Taylor  v.  Blanchard,  13 
Allen,  370;  90  Am.  Dec.  203;  Dunlop  v.  Gregory,  10  N.  Y.  241; 
61  Am.  Dec.  746;  Greenhood  on  Public  Policy,  c.  6,  p.  683;  3 
Am.  &  Eng.  Ency.  of  Taw,  883,  and  authorities  tliere  cited;  22 
Am.  Uw  Rev.  873-889;   ^fa/llan  v.  May,  11  Meos.  &  W.  652. 

In  the  case  of  Dunlop  v.  Gregory,  10  N.  Y.  211,  61  .Am.  Dec. 
746,  the  court  of  apjxjals  of  Now  York  wiid:  "Contmcts,  upon 
whatever  consideration  niadc^,  which  go  to  the  total  restraint  of 
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trade,  ....  anywhere  in  the  state,  are  void.  Such  contracts 
are  injurious  to  the  public,  and  operate  oppressively  upon  one 

party  without  being  bGceficial  to  the  other The  contract, 

to  be  upheld,  nrnst  appear  from  special  circumstances  to  be  rea- 
sonable ainid  useful,  and  the  restraint  of  the  covemQuitor  musit  not 
be  larger  than  is  neoessaiy  for  the  protection  of  the  covenantee 
in  the  enjoyment  of  his  trade  or  business.'* 

In  the  case  of  Taylor  v.  Blanchard,  13  Allen,  370,  90  Am. 
I>ec.  203,  it  was  held  that  an  agreement  not  to  set  up,  exercise, 
or  cany  on  the  trade  or  business  of  manufacturing  or  selling 
shoecuttera  at  any  place  within  the  commonwealth  of  Massa- 
chusetts was  void. 

In  the  case  of  More  v.  Bonnet,  40  Oal.  251,  6  Am.  Eep.  631, 
a  stipulation  not  to  engage  in  a  business  of  a  paiti'cular  kind 
in  the  county  or  city  of  San  Francisco  or  state  of  Califoimia, 
waa  held  to  be  void. 

In  Lawrence  v.  Kidder,  10  Barb.  641,  a  covenant  not  to  con- 
duct the  business  of  manufacturing  or  trading  in  palm  leaf  beds 
or  mattresses  in  the  state  of  New  York,  w^  of  Albany,  was  held 
to  be  invalid. 

In  Price  V.  Green,  16  Mees.  &  W.  346,  a  contract  not  to  carry 
on  the  perfume  business  within  six  hundred  miles  of  London 
wm  adjudged  void. 

In  Homer  v.  Graves,  7  Bing.  735,  an  agreement  not  to  "^^ 
practice  dentistry  within  a  district  two  hundred  miles  in  diam- 
eter was  held  to  be  void. 

In  Beal  v.  Ohase,  31  Mich.  490,  where  it  appeared  that  the 
obligor  sold  a  printing  establishment  and  the  business  thereof, 
which  extended  over  the  entire  state,  a  covenant  not  to  engage 
in  the  same  business  in  that  state  so  long  as  the  vendee  should 
cooitinue  in  the  business  at  the  place  of  sale,  under  the  circum- 
stances, was  held  to  be  reasonable  and  valid. 

In  Eousillon  v.  Eousillon,  reported  in  L.  E.  14  Ch.  Div.  351, 
22  Alb.  L.  J.  212,  the  Englisih  court  of  chancery  held  that 
there  is  no  **hiard  and  fast"  rule  holding  contracts  of  this  cihar- 
aater,  unlimited  as  to  space,  void,  but  that  the  validity  depends 
upon  the  reasonableness  of  the  contract,  and,  where  it  appears 
that  the  broad  restriction  is  reasonaibly  necesaairy  for  the  full 
protection  of  the  contraotee,  it  will  be  sustained. 

In  a  recent  English  decision  in  the  appeal  of  Nordenfelt  v. 
Maxim  etc.  Co.  (1894),  L.  E.  App.  Cas.  535,  where  a  patentee  and 
manufacturer  of  guns  and  ammunition  for  war  purposes  trans- 
ferred his  patent  to  a  company,  and  covenanted  with  the  latter 


196  Consumers'  Oil  (Jo.  v.  Nunnemaker.      [ludiaua, 

not  to  engiige  in  that  busin-ess  for  a  term  of  twenty-five  years, 
it  was  'held  tliat,  owing  to  the  nature  of  the  business,  and  the 
limited  number  of  customeire  to  whom  sales  might  be  made  (con- 
fined mainly  to  goveirnments  of  countries),  t'liat  the  restraint  im- 
posed in  tiiat  case  was  not  larger  than  was  neoessary  for  the 
protection  of  the  contractee,  and  not  injurious  to  the  public  in- 
terest. 

These  decisions  serve  to  illustrate  the  manner  in  which  the 
courts,  under  varied  circumstances,  have  been,  and  are,  inclined 
to  view  such  contracts.  The  rule  in  question,  in  its  application 
by  the  courts,  in  later  decisions,  to  an  extent,  seems  to  have 
been  modified,  and  is  made  to  yield,  in  some  respects,  to  the  nature 
or  '^"''  cluaractar  of  the  particoilar  trade  or  business,  and  the 
territory  over  whicJh  it  extends  at  the  time  of  the  sale  of  the 
goodwill. 

Cases  do,  and  will  arise,  as  for  instance  in  Beal  v.  Chase,  31 
Mich.  490,  and  Xordenfelt  v.  Maxim  etc.  Co.  (1894),  L.  R.  App. 
Cae.  535,  where  the  particular  business  has  been  built  np  eo  as 
to  extend  over  an  entire  district  or  state,  and  sometimes  beyond, 
or  where,  from  its  nature,  the  number  of  those  who  patronize  it 
are  comparatively  of  a  limited  number,  and  where,  consequently, 
broad  or  enlarged  restrictions  are  oonsndered  as  reasonably  neces- 
sary for  the  desired  protection,  and  are,  therefore,  susrtaineS. 

Viewed,  then,  in  the  light  of  the  authorities  dtod  herein, 
how  stands  the  case  at  bar?  It  appeare,  and  is  conoeded  by  ap- 
pellant, that  the  particular  bupineas  or  trade  in  which  appellee 
was  engaged  at  the  time  he  sold  out,  and  executed  the  contract 
in  controversy,  was  confined  to  the  limits  of  the  city  od  Ham- 
mond. There  is  no  contention  thait  it  extended  to  any  otiher 
parts  of  the  state,  beyond  these  limits.  Ncdther  from  the  nature 
of  the  business  nor  otherwieie  does  it  appear  that  it  was  neces- 
sary for  the  protection  of  appellant  that  the  appellee  ehonld  be 
prohibited  from  engaging  therein  at  any  and  all  places  in  the 
slate,  other  tihan  the  city  of  Indianapolis.  It  is  a  matter  of  gen- 
eral knowledge  that  there  are  numerous  consumers  of  oil  for 
fuel  and  illuminating  purpases  in  this  groat  and  growing  state, 
and  it  is  manifestly  to  their  interest  that  there  should  be  compe- 
tition in  the  selling  of  the  same,  at  least,  that  the  price  thereof 
may  be  reasonable.  The  enlarged  covenant  of  resfcnaint  as  to  terri- 
ton'.  it  is  obvious,  was  unneoessary  under  the  circumstances.  It 
could  perve  no  purpose,  except  as  a  tendency  toward  the  monoip- 
olv  of  the  business.  If  appellant  could  buy  out  appellee  and 
••*  restrict  him  in  tlhis  manner,  it  might  proceed  to  do  so  to 
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every  other  person  in  tlie  whole  state  engaged  in  a  similaj:  "busi- 
ness, and  eventually  reduce  the  sale  Oif  oils  in  the  sfcaite  to  oom- 
paratively  few  hands,  or  possibly  to  its  own  absolute  oontrol,  and 
thus  virtually  sitifle  legitimate  competition.  The  law  has  al- 
ways beem  hostile  to  the  creation  of  monopolies,  when  they  tend 
to  impair  tihe  interest  of  the  public.  It  is  elementary  that  what- 
ever is  injurious  to  or  against  the  public  good,  is  void  on  the 
ground  of  public  policy.  This  policy  unquestionably  favors 
competition  in  trade,  to  the  end  that  its  commodities  may  be 
afforded  to  the  consumer  as  cheaply  as  possible,  and  is  opposed  to 
monopolies  whidh  tend  to  advance  prices  to  the  injury  of  the 
public  in  general:  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio 
&t.  666;  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268;  17  Am. 
St.  Eep.   319. 

Appellant  apparently  insists  that  the  contract  may,  at  least, 
be  held  enforceable  against  appellee  in  the  city  of  Hammond, 
and  cite  Peltz  v.  Eichele,  62  Mo.  171.  In  that  case,  thie  agree- 
ment was  not  to  enter  into  the  mamifaoture  of  matches  in  the 
city  of  St.  Louis,  or  any  oth'er  place,  for  five  years.  The  stipu- 
lation as  to  St.  Louis  was  sustained,  upon  the  ground  that  it  was 
reasonable,  and  could  be  sepairated  from  the  other  clause.  It  is 
a  recognized  principle  that  when  a  contract  is  or  can  be  so  sepa- 
rated in  parts  as  to  constitute  two  agreements,  one  illegal  and 
the  other  legal,  the  latter  may  be  enforced  and  the  transaction 
pro  tanto  sustained.  But  it  is  otherwise  where  the  contract  in 
its  nature  is  not  divisible:  Beard  v.  Dennis,  6  Ind.  200;  63  Am. 
Dec.  380;  Wiley  v.  Baumgardner,  97  Ind.  66;  49  Am.  Eep.  427. 

The  contract  before  us  is  not  of  this  character,  and  does  not 
come  within  the  provisions  of  the  rule  stated,  and  it  must 
either  stand  or  fall  as  an  entirety.  The  ^^®  restraint  of  the 
trade  or  business  as  therein  stipulated  as  to  territory,  under  the 
circumstances,  was  manifestly  too  lairge,  and  is,  therefore,  in  vio- 
lation of  the  principles  of  public  policy  to  which  we  have  referred, 
and  consequenitly  void,  amd  cannot  in  any  respect  be  enforced. 

Judgment  affirmed. 

CONTRACTS  IN  RESTRAINT  OF  TRADE.— Combinations  of  in- 
dividuals formed  for  the  purpose  of  stifling  competition  in  trade  are 
against  public  policy  and  void :  Texas  etc.  Oil  Co.  v.  Adoue,  83  Tex. 
650;  29  Am.  St.  Rep.  690,  and  note;  Chicago  Gas  Light  Co.  v. People's 
Gas  Light  Co.,  121  111.  530;  2  Am.  St.  Rep.  124. 

CONTRACTS  IN  RESTRAINT  OF  TRADE  are  not  necessarily 
▼oid  by  reason  of  universality  of  time  or  of  place.  Their  validity  de- 
pends upon  the  reasonableness  of  the  restrictions  under  the  conditions 
m  each  case,  and  the  test  of  reasonableness  in  contracts  of  this  kind  is 
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the  t«8t  of  validity:  Oakdale  Mfg.  Co.  v.  Garst.  18  R.  I.  484;  49  Am. 
8t.  Rep.  784,  and  especially  note.  A  contract  prohibiting  a  party  from 
carrying  on  a  epecidc  biisinesa  without  limit  as  to  time  or  place  is 
void:  Long  v.  Fowl,  42  Mo.  545;  97  Am.  Dec.  355. 

CONTRACTS  IN  RESTRAINT  OF  TRADE.— An  agreement  in 
restraint  of  trade  is  not  absolutely  void  on  the  ground  of  public  policy, 
because  it  extends  throughout  the  state:  Herreshoff  v.  Boutineau,  17 
B.  I.  3;  S3  Am.  St.  Rep.  850,  and  note  with  ttie  cases  collected.  See, 
also,  the  note  to  Oakdafe  Mfg.  Co.  v.  Garst,  49  Am.  St.  Rep.  789. 

CONTRACTS— WHEN  VOID  AS  AGAINST  PUBLIC  POLICY.— 
Contracts  are  against  public  policy,  and  therefore  void,  whenever  their 
subject  matter  tends  to  produce  injustice  or  oppression,  restraint  of 
liberty  or  of  legal  right,  to  obstruct  or  pervert  the  administration  of 
law,  to  interfere  with  or  control  executive,  legislative,  or  other  oflScial 
action,  or  to  prevent  competition:  Brooks  v.  Cooperj  50  N.  J.  Eq.  761: 
85  Am.  St.  Rep.  793.  Contracts  which  are  at  war  with  the  established 
interests  of  society,  and  in  conflict  with  the  morals  of  the  times,  are 
void  as  against  public  policy:  McNamara  v.  Gargett,  68  Mich.  454;  13 
Am.  St.  Rep.  355,  and  note.  See,  also,  the  extended  note  to  Parsons 
T.  Trask.  66  Am.  Dec  606. 
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[142  Indiana.  695.] 

INTERSTATE  COMMERCE.— AN  AGENT  of  a  nonresident  firm 
who  has  received,  and  is  enj^ageii  in  distributing,  goods  which  have  been 
sold  bv  another  agent,  orders  for  which  have  been  forwarded  by  him  to 
his  principal  in  another  state,  is  engaged  in  interstate  commerce,  and  is 
not  su  V>jeet  to  an  ordinance  of  a  municipality  prohibiting  peddling  withia 
its  limits  without  a  license. 

Kenner  &  Lesh,  for  the  appellant. 

E.  E.  Stevenson,  for  the  appellee. 

««»  HACKNEY,  J.    The  appellee  was  charged  and  found 

guilty,  before  the  appellant's  niiiyor,  of  violating  an  ordinance  of 
the  city  prohibiting  peddling  within  said  city  without  a  license, 
as  prescribed  by  said  ordinance.  On  appeal  to  the  circuit  court, 
there  was  a  special  answer  by  the  appellee,  a  demurrer  to  which 
was  overruled,  and  a  special  reply  by  the  appellant,  a  demurrer  to 
which  was  sustained,  and,  upon  a  trial  by  the  court,  the  appellee 
was  acquitted.  The  questions  arising  upon  the  rulings  as  to  the 
special  answer  and  special  reply  more  fairly  end  fully  arise  upon 
the  motion  for  a  new  trial  which  assigned,  as  causes  therefor,  that 
the  finding  was  contrary  to  law  and  was  contrary  to  the  evidence. 
Without  contiict,  the  evidence  established  the  folloov-ing  facts: 
During  and  prior  to  September  and  October,  1894,  P.  F.  Collier 
&  Co.  were  a  firm  of  book  publiehers,  located  in  and  conducting 
their  business,  tliroughout  various  states,  from  the  city  of  New 
York,  in  the  ftate  of  New  York.  **^**  In  paid  months,  eaid  firm 
had  an  agent  P.  J.  Flanady,  located  in  the  city  of  Indianapolis, 
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and  had  other  agents  traversing  the  various  parts  of  this  state 
soliciting  purchasers  and  taking  orders  for  the  hooks  so  puhlis.hed 
by  said  firm,  and  acting  solely  as  the  salaried  agents  of  such  firm. 
The  Indianapolis  agency,  after  receiving  the  orders  for  such  books 
as  tihe  canvassing  agents  might  secure,  would  combine  numbers 
of  such  orders  and  forward  tliem  to  P.  F.  Collier  &  Co.,  at  New 
York  City,  which  firm,  in  response  to  such  orders,  would  ship  to 
the  Indianapolis  agency,  from  New  York  City,  the  books  so  or- 
dered. When  the  books  so  ordered  and  shipped  were  received  at 
Indianapolis,  they  were  repacked  in  parcels  to  suit  the  orders  from 
the  various  localities  in  Indiana,  and  were  shipped  to  such  locali- 
ties for  distribution  by  salaried  agents  acting  for  P.  F.  Collier  & 
Co.,  in  suoh  localities.  The  appellee,  while  acting  as  sudh  distrib- 
uting agent  at  the  city  of  Huntington,  on  the  fifth  day  of  October, 
1894,  and  while  distributing  to  various  purchasers  such  books, 
of  the  publications  of  said  firm,  as  had  been  ordered  by  the  cit- 
izens of  said  city,  through  one  G-amble,  another  agent  of  said  firm, 
during  the  month  of  September,  1894,  was  arrested  for  the  vio- 
lation of  said  ordinance.  The  books,  being  delivered  by  the  ap- 
pellee, had  been  received  by  him  through  orders  and  shipments 
as  above  described,  and  had  not,  prior  thereto,  gone  into  storage 
or  beoome  a  part  of  the  stock  in  trade  in  any  business  condujcted 
wholly  within  this  state. 

The  theory  upon  which  the  appellee  was  discharged  by  the 
lower  court  and  that  upon  which  the  judgment  of  that  court  is 
here  supported  is,  that  the  appellee  was  engaged  in  interstate  com- 
merce, the  regulation  of  which  is  reserved,  by  the  federal  consti- 
tution, to  the  Congress  of  ^^''  the  United  States,  and  which  is 
not  the  subject  of  regulation  or  restriction  by  state  or  municipal 
authority. 

In  the  recent  case  of  South  Bend  v.  Mariin,  142  Ind.  31,  the 
question  here  presented  was  fully  considered,  and  many  of  the 
federal  and  state  decisions  were. reviewed.  The  rule  there  recog- 
nized was,  that  if  the  goods,  prior  to  their  sale,  had  come  into  this 
state  and  had  become  here  permanently  fixed  and  mingled  with 
the  mass  of  property  within  this  state,  and,  as  suoh,  were  subject- 
ed to  sale  by  present  exposure  and  delivery,  their  sale  was  not  a 
transaction  of  interstate  commerce,  while,  if  they  had  not,  at  the 
time  of  their  sale,  coriie  into  this  state,  had  not  become  mingled 
with  the  mass  of  property  within  this  state,  were  not  subject  to 
inspection  and  delivery  at  the  time  of  the  sale,  the  soliciting  of 
orders  and  the  subsequent  shipment  and  delivery  from  another 
state  were  transactions  of  interstate  commerce.  Upon  this  recog- 
nized rule,  there  can  be  no  doubt,  under  the  facts  here  presented. 
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that  Uiis  case  falls  within  the  limits  where  state  and  municipal 
authorities  have  no  control.  In  addition  to  the  numerous  cases 
cited  in  South  Bend  v.  Martin,  142  Ind,  31,  see  In  re  Spain,  47 
Fed.  Rep.  208;  In  re  Nichols,  48  Fed.  Eep.  164;  In  re  Tyerman, 
48  Fed.  Rep.  167;  McLaughlin  v.  South  Bend,  126  Ind.  471; 
Martin  v.  Rosedale,  130  Ind.  109. 

The  right  of  Congress  to  regulate  interstate  commerce  "is  co- 
extensive with  the  subject  on  which  it  acts,  and  cannot  be  stop- 
ped at  the  external  boundary  of  the  state,  but  must  enter  its  in- 
terior, and  must  be  capable  of  authorizing  the  dispoeition  of 
those  articles  which  it  introduces,  so  that  they  may  become  min- 
gled with  the  common  mass  of  property  within  the  territory  en- 
tered": Brennan  v.  Titusville,  153  U.  S.  289;  Leisy  v.  Hardin, 
«»»  135  U.  S.  100;  Gibbons  v.  Ogden,  9  Wlieat.  1;  Brown  y. 
Marj'land,  12  Wheat.  419.  The  right  to  deliver  goods  sold  when 
not  within  the  state  has  the  same  immunity  from  state  or  mu- 
nicipal interference,  by  way  of  taxation,  as  the  sale  itself  has:  In 
re  Spain,  47  Fed.  Rep.  208. 

We  conclude,  therefore,  that  the  record  discloses  no  error,  and 
the  judgment  of  the  circuit  court  is  affirmed. 


INTERSTATE  COMMERCE-SALES  OF  GOODS  IN  OTHER 
STATES.— The  negotiation  of  Balee  of  goods  which  are  in  other  states, 
for  the  purpose  of  introducing  them  into  the  statu  in  which  the  nego- 
tiation 18  made,  is  interstate  commerce,  and  cannot  be  interfered  with 
or  regulated  by  the  state  in  which  the  negotiation  was  made:  Bloom* 
ington  V.  Bourland,  137  III.  534;  31  Am.  St.  Rep.  382.  See  the  ex- 
tended note  to  People  v.  Wemple,  27  Am.  St.  Bep.  662. 
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MooRB  V.  Bakeb. 

[4  Indiana  Appbau,  115.] 

WILLS— ELECTIONS.— A  wife  to  whom  her  husband  transfers 
certain  bank  stock  in  fee,  and  subsequently,  by  his  will,  devises  the  use 
of  such  stock  to  her  for  life,  with  remainder  over,  is  estopped,  if  she  elects 
to  take  under  the  will,  from  denying  the  testator's  right  to  thus  dispose 
of  the  stock,  although  the  title  is  in  her,  and  if,  after  so  electing,  she 
sells  the  stock,  the  remainderman  may  sue  her  for  its  conversion. 

VERDICT— RIGHT  OF  COURT  TO  DIRECT.— If  the  evidence 
clearly  establishes  the  right  of  the  plaintiff  to  recover,  and  no  defense  is 
proven,  it  is  proper  for  the  court  to  direct  a  verdict  for  plaintiff,  but  not 
otherwise. 

ELECTION  UNDER  WILLS  is  of  equitable  origin,  and  cannot 
exist  unless  the  testator  confers  some  benefit  upon  the  devisee,  and,  by 
the  terms  of  the  will,  assumes  to  dispose  of  some  right  of  the  latter.  The 
party  electing  to  take  under  the  will  is  bound  to  give  effect  to  all  of  its 
provisions,  and  perform  the  burdens  attached  to  his  benefit. 

ELECTION  UNDER  A  WILL  CONSISTS  in  the  exercise  of  a 
choice  offered  the  devisee  of  accepting  the  devise  and  surrendering  some 
right  of  his  which  the  will  undertakes  to  dispose  of,  or  of  retaining  such 
right  and  rejecting  the  devise. 

T.  J.  Kane,  T.  P.  Davis,  ■and  M.  Gamgns,  for  the  appellant. 

X  C.  and  W.  E.  Blacklidge,  B.  C.  Moon,  R.  E.  Stephenson, 
and  "W.  E.  Fentig,  for  the  appellee. 

ii«  CEUMPACKEE,  J.  On  the  t\^©nty-sixth  day  of  No- 
vember, 1878,  James  A.  Crowley  assigned  and  itniansferred  to 
Susan  Crowley,  his  wife,  twenty  shares  of  stock,  of  the  face 
value  of  one  hundred  dollars  each,  in  the  HoAvard  National 
Bank  of  Kokomo.  The  certifioate  was  taken  up  by  the  hank, 
and  anotheir  issued  to  Susam  Crowley,  and  thus  the  transfer 
was  effected  on  the  bank  records.  On  the  same  day,  said  James 
gave  his  wife  a  waxrainty  deed  for  lot  69  in  the  originaJ  plat  of 
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the  town  of  Kokomo.  On  the  twenty-eighth  day  oif  that  month, 
said  James  made  his  will,  by  the  terms  of  which  he  devised  and 
bequeathed  considerable  property  to  hia  said  wife,  among  which 
was  the  lot  he  had  so  conveyed  to  her,  and  "the  two  thousand 
dollars  ($2,000)  of  etock  in  the  Howard  National  Bank  of  the 
city  of  Kokomo,'*  to  be  transferred  to  her,  she  to  have  the 
proceeds  and  dividends  of  such  stock  during  her  life,  aind,  at 
her  death,  it  was  bequeathed  absolutely  to  Lotta  Mitchell,  now 
Ix>tta  Baker,  the  appellee.  Said  (testator  died  on  the  eleventh 
day  of  January,  1879,  and  his  will  was  duly  admitted  to  probate. 
The  widow  elected  to  take  under  the  provisions  ^^"^  of  the  will, 
amd  the  estate  was  axiministered  accopdingly.  On  the  thirty- 
first  day  of  December,  1884,  ghe  sold  aaid  trajisferred,  abso- 
lutely, said  bank  stock  to  one  Nathan  Pickett  for  two  thousand 
two  hundred  dollars.  She  died  testate  in  the  latter  pant  of  the 
year  1888,  in  Howard  county,  and  John  E.  Moore,  the  appellant, 
was  appointed  executor  of  her  will.  The  appellee  filed  a  claim 
aguinst  tlhe  executor  for  the  conversion  of  the  stock  by  the  testa- 
trix. The  cause  was  taken  to  the  Hamilton  circuit  court  on 
ohange  of  venue,  where  it  was  tried  'by  a  jury,  and  resulted  in 
a  verdict  in  favor  of  appellee  for  two  thousand  seven  hundred  and 
right  dollars  and  thirty-three  cents,  upon  which  judgment  was 
rendered.  From  such  judgment  the  executor  aippeals.  It  was 
shown  conclusively  that  the  testatrix  elected  to  take  under  the 
will  of  James  A.  Crowley,  and  that  the  bank  stock  mentioned  in 
the  will  was  the  same  stock  transferred  by  said  James  to  the 
testatrix  on  the  twenty-sixth  day  of  November,  1878;  also,  that 
the  testatrix  sold  the  etock  and  converted  the  proceeds  to  her 
own  use.  Upon  these  facts,  the  court  directed  the  jury  to  return 
a  voixlict  in  favor  of  the  appellee,  to  which  appellant  excepted. 
Where  the  evidence  clearly  establishes  the  right  of  the  plain- 
tiff tx)  recover  without  contradiction,  and  no  defense  is  proven 
against  buc^  right,  it  is  proper  for  the  court  to  direct  a  vxjr- 
dict  for  the  plaintiff,  but  not  otherwise:  Hazzard  v.  Citizen's 
State  Bank,  72  Ind,  130;  Beckner  ▼.  Riverside  etc.  Co.,  65  Ind. 
468.  Tt  is  vory  earnestly  insisted,  on  behalf  of  appellant,  that 
the  transfer  of  the  Rtock  to  the  t«^vitrix  on  the  twenty-sixth 
day  of  Nov<'ml>ftr,  1878,  was  a  valid  gift,  and  conferred  upo-n  her 
■n  a>)«v>^it*»  a,nd  indofeasible  title  thereto,  and  that  James  A. 
Crowlov  had  no  right  to  afterward  dispose  of  it  by  will.  This 
may  be  fv>nrf'(l<vl,  but,  when  the  testatrix  elected  to  avail  her* 
•oJf  of  the  brffi*>fit8  of  her  hiwband'g  will,  she  was  thorobv  en- 
topped  to  deny  his  right  to  dispose  of  the  bank  stock,  tliooigh 
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the  title  was  in  her.  The  doctrine  of  election  is  of  equitable 
origin,  and  is  univeirsally  recognized  in  tihis  country  and  ^^® 
England.  There  can  be  no  election  unless  the  testator  confers 
some  benefit  upon  the  devisee,  and  by  the  terms  of  the  will 
assumes  to  dispose  of  some  right  of  the  latter.  Election  oon- 
siatB  in  the  exercise  of  the  choice  thus  offered  the  devisee,  of 
accepting  the  devise  and  surrendering  that  right  of  his  which  the 
will  undertalces  to  dispose  of,  or  retaining  such  right  and  re- 
jecting the  devise.  He  oannot  have  both.  If  he  elects  to  take 
under  the  will,  he  is  bound  to  give  effect  to  all  of  its  provisions, 
and  perform  the  burdens  attached  to  his  benefit.  If  one  con- 
veys land  to  A  as  a  gift,  and,  by  the  same  instrument  or  aa 
part  of  the  same  transaction,  gives  A's  hotrse  and  cairriage  to 
B,  A  is  required  to  elect  whether  he  will  accept  the  land  and 
give  up  his  horse  and  carriage,  or  retain  them  and  reject  the 
land.  If  be  accepts  the  benefit,  he  is  estopped  to  deny  the 
donor's  rig'ht  to  dispose  of  his  horse  and  carriage;  and,  by  such 
acceptance,  the  title  to  the  chiattels  at  onee  vests  in  B:  Thomas 
V.  Thomas,  108  Ind.  576;  Eidgway  v.  Manifold,  39  Ind.  58; 
Sheddon  v.  Goodrich,  8  Ves.  481;  Arnold  v.  Gilbert,  3  Sand. 
Ch.  531;  Havens  v.  Sackett,  15  N.  Y.  365;  Painter  v.  Painter, 
18  Ohio,  247;  2  Eedfield  on  Wills,  359;  Pomeroy's  Equity  Jur- 
isprudence, sec.  461,  et  seq.  Applying  this  dootrine  to  the 
case  in  hand,  when  tbe  testatrix  accepted  the  benefits  of  her  bus- 
band's  will,  she  was  bound  to  give  effect  to  its  adverse  provisions, 
and  was  estopped  to  deny  his  right  to  dispose  of  the  bank  stock. 

A  number  of  questions  arising  upon  the  admission  and  rejec- 
tion of  evidence  are  discussed  by  counsel  for  appellant,  but, 
in  view  of  the  fact  that  appellee  was  eiititled  to  recover  upon 
the  theory  we  have  indicated,  such  questions  are  immaterial. 
No  ruling  the  court  could  have  made  respecting  them  would 
have  affected  the  result  of  the  suit. 

It  is  also  argued  that,  if  the  testa.trix  had  no  rig;ht  to  sell  the 
stock,  the  purohaser  obtained  no  title  thereto,  and  appellee's 
remedy  wias  against  him  for  the  stock.  If  the  ***  transfer 
conferred  no  greater  right  upon  the  purchaser  than  the  testa- 
trix had,  the  appellee  was  not  bound  to  follow  the  stock.  S-he 
hiad  the  right  to  sue  for  its  conversion,  as  she  has  done,  and 
treat  the  title  as  vested  by  the  sale. 

Theire  is  no  earor  in  the  record.    Judgment  affirmed. 

TRIAL— DIRECTING  VERDICT.— A  motion  by  defendant  to  direct 
a  verdict  in  hia  favor  can  only  be  euetained  by  the  court  when  there  is 
a  failure  to  prove  Rome  material  fact  in  the  case  by  reapon  of  which  no 
liability  of  the  defendant  to  the  plaintiff  is  shown :  Union  Btockyards 
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Co.  Y.  Conoyer,  38  Neb.  488;  41  Am.  St.  Rep.  738,  and  note.  A  judge 
may  direct  tlie  verdict  when  there  is  no  evidence  to  support  the  cause 
of  action  or  defense:  Oatiett  v.  Railway  Co.,  57  Ark.  4(51;  38  Am.  tit. 
Rep.  2'>4,  and  note.  If  there  is  no  evidence  upon  an  issue  before  a  jury, 
and  the  weight  of  evidence  is  so  decidedly  preponderating  in  favor  of 
one  side  that  a  verdict  contrary  to  it  would  be  set  aside,  it  is  the  duty 
of  the  trial  judge  to  nonsuit  or  to  direct  a  verdict  as  the  case  may  re- 
quire: Linkauf  v.  Lombard,  137  N.  Y.  417;  33  Am.  St.  Rep.  743,  and 
note. 

WILLS— ELECTION.— Election  by  the  widow  allowed  by  statute  is 
a  right  to  choose  between  abiding  by  her  husband's  disposition  of  his 
property  or  the  right  to  disregard  it  and  claim  under  the  intestate  law. 
These  rights  are  inconsistent  and  cannot  coexist.  She  must  choose  one 
or  the  other,  and  cannot  choose  both  ;  nor  does  her  right  of  choice  de- 
pend in  any  degree  on  the  mention  or  omission  of  her  in  her  husband's 
will,  or  on  the  quantum  of  benefit  she  receives  or  renounces  under  it: 
Estate  of  Cunningham,  137  Pa.  St.  621;  21  Am.  St.  Rep.  901,  and  note. 
See  the  notes  to  F<jrd  v.  Ford,  6  Am.  St.  Bep.  147,  and  Estate  of  Vance, 
23  Am.  St.  Rep.  273. 


LouisviLLH,  New  Albany,  and  Chicago  Railway 
Company  v.  Nicholai. 

[4  Indiana  Appbals,  119.] 

CARRIERS— LIMITING  LIABILITY  FOR  BAGGAGE.— A 
contract  by  which  a  railway  company  exempts  itself  from  liability  "on 
bagjjage  except  for  wearing  apparel,  and  then  only  for  a  sum  not  exceed- 
ing one  hundred  dollars,"  not  relating  to  loss  or  damage  from  an^  par- 
ticular cause,  does  not  limit  the  liability  of  the  company  for  negligence 
in  failing  to  deliver  wearing  apparel. 

CARRIERS— LIABILITY  FOR  BAGGAGE.— If  the  exemption 
provided  by  contract  between  a  carrier  and  a  passenger  is  not  for  loss  or 
damage  to  tmggage  from  a  particular  cause,  but  as  to  amount  only,  and 
the  carrier  does  not  account,  nor  attempt  to  account,  for  a  refusal  or 
lailure  to  deliver  the  property,  the  jury  lias  a  right  to  infer  negligence 
on  ttie  part  of  the  carrier,  and  the  passenger  may  recover  the  amount  of 
hifl  lo68. 

CARRIERS— DUTY  OF  PASSENGER  TO  READ  TICKET.— 
If  a  passenger  ticket  is  free  from  anything  calculated  to  mislead  or  de- 
ceive the  person  buying  it,  and  professes  to,  and  dots  set  out,  a  special 
contract  l>etween  the  carrier  and  the  passenger  so  legibly  and  plainly, 
that  it  if)  careletisness  on  the  part  of  the  latter  not  to  read  it,  his  failure 
to  resL(i  it  when  he  has  an  opportunity  estops  him  from  saying  that  he 
lias  not  nad  it,  and  he  is  bouud  by  its  stipulations. 

APPELLATE  PRACTICE.— A  verdict  which  is  right  upon  the 
evidence  will  not  be  reversed  on  appeal  because  of  erroneous  inbtruc- 
tiona. 

E.  C.  Field  and  A.  Q.  Jonee,  for  the  appellanit 

W.  J.  Beckett  and  W.  S.  Doan,  for  the  appellee. 

'*®  NEW,  J.  This  is  an  action  by  the  appellee  against  the 
appellant,  as  a  common  carrinr,  to  recover  the  value  of  certain 
})ftpfrajre  aJlpjrM  t^o  havo  l>orn  lost  in  its  tmnfrniission  from  the 
city  of  Portland,  Oregon,  to  the  city  of  Indianapolis. 
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The  matefrial  aveameiits  of  the  complaint  are,  that  on  the  19th 
of  October,  1889,  the  appellant,  in  consideration  of  forty-nine 
dollars  to  it  paid,  undertook  to  safely  carry  the  appellee  and 
her  haiggage  from  Poirtland,  Oregon,  to  Indianapolis,  Indiana, 
•by  wiay  of  tbe  ISTorfchem  Pacific  Eailroad,  the  Wiscooisin  Cesn- 
tnal  Railroad,  and  the  appellant's  own  railroad;  .that  said  ba^- 
gaige  comsisted  of  one  trunk,  containing  the  appellee's  -wearing 
apparel,  and  other  articles  of  personal  use  and  comfort;  that  the 
appeilee  delivered  said  baggage  to  the  appellant  at  Portland, 
Oregon,  and  received  a  check  therefor — No.  34,850 — for  the  car- 
riage of  the  same  to  Indianapolis  over  said  route;  that  the  appel- 
lee, on  arriving  at  Indiaaiapolis,  presented  said  cbeck  to  the  ap- 
pellant's proper  agent,  and  received  said  trunk,  but,  on  open- 
ing it,  discovered  that  there  had  been  abstracted  therefrom,  em 
route,  a  sealskin  cloak,  set  of  diamond  earrings,  diamond  scarf- 
pin,  gold  watch  cfhain,  three  gold  rings,  set  of  turquoise  eamngs, 
gold  breastpin,  scarfpin,  two  pairs  of  cuff-buttons,  gold  thimble 
in  ivory  case,  silver  sugar  bowl,  silver  cream  pitcher,  silver  spoon- 
biolder,  aill  of  the  value  of  three  hundred  and  •thirty  dollars;  that 
the  appellee  notified  the  appellant  of  the  loss  of  said  articles, 
and  demanded  that  the  same  be  delivered  to  her,  oo*  that  she  be 
paid  the  value  thereof,  all  of  whicih  iihe  appellant  refused  to  do. 
*^^  Wberef  ore,  said  baggage  has  been  wOiolly  lost  to  the  appellee, 
to  'ber  damaige  five  hundred  dollars. 

A  demurrer  to  the  complaint  for  want  o-f  facts  was  overruled, 
and  exceptions  taken.  An  answer  of  general  denial  was  filed 
to  the  compliadnt,  the  cause  submitted  to  a  jury  far  trial,  and 
verdict  returned  in  favor  of  the  appellee  for  three  hundred  and 
fifty-four  dollars  and  seventy-five  cents.  A  motion  for  a  new 
trial  by  the  appellant  was  overruled,  and  judgment  rendered 
upon  the  verdict  for  the  appellee. 

The  appellant  has  assigned  as  error  the  overruling  of  the  de- 
mTirrer  to  the  complaint,  and  the  overruling  of  a  motion  for  a 
new  trial.  The  sufficiency  oi  the  complaint  is  not  discussed  by 
counsel,  and  we,  therefore,  treat  that  portion  of  the  error 
assigned  as  waived. 

Upon  the  trial,  the  appellee  submitted  proof  in  support  of  the 
allegations  of  her  complaint  and  rested.  The  appellant  then 
introduced  as  its  only  evidence  the  passenger  ticket  by  it  sold 
to  the  appellee  in  consideration  of  the  forty-nine  dollars  paid 
by  the  latter,  as  alleged  in  the  complaint. 

Said  ticket,  among  other  things,  contained  the  following 
words:  "None  of  the  companies  represented  in  this  ticket  will 
assume  any  lialbiHty  on  baiggage,  except  for  wearing  epparel. 
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and  then  only  for  a  sum  not  exceeding  $100.00."    Following 
this  ifi  the  signature  of  "Charles  S.  Fee,  Gen'l  Pass.  &  Ticket 
A./'  and  immediately  after  that  the  follomdng: 
**I  agree  to  the  abovie  contract 

*^RS.  OSCEOLA  NICHOLAL 
''Witness:  A.  D.  Caiarlton-" 

The  effect  of  this  agreement,  upo(n  the  amount  of  loss  sus- 
tained by  the  appellee,  is  the  question  preeented  for  oiir  de- 
cision, 

A  passenger  ticket  may  be  in  such  form  as  to  give  to  it  the 
nature  of  a  receipt  rather  than  contract.  Its  office  being,  in 
such  case,  mainly  tha/t  of  a  token  or  voucher,  to  enable  ^^^  per- 
sons having  charge  of  oairiages,  or  vessels  of  common  carauetrs, 
to  recognize  the  persooas  who  are  entitled  to  be  carried  as  passen- 
gems:  Thompson  on  Carrieo'  of  Paasengere,  65,  423;  2  Eedfield 
on  Law  of  Kailways,  6th  ed.,  303;  Hutchinsooi  on  Cairiere,  2d 
ed.,  sec.  580;  Quimby  v.  Vanderbilt,  17  N.  Y.  306;  72  Am.  Dec. 
469;  Baltimore  etc.  fi.  B.  Co.  v.  Campbell,  36  Ohio  St.  647;  38 
Am.  Rep.  617. 

When  a  passenger  has  bought  and  been  given  a  ticket  unlim- 
ited upau  its  face,  evidence  of  rules  or  regulations  of  the  car- 
rier, teoiddng  to  defeat  the  apparent  right  conferred  by  tihe 
ticket,  is  not  admissible,  if  the  passenger  was  nx)t  informed  of 
them.  And  it  has  often  been  held  that  a  passenger  is  not 
bound  by  limitations  or  conditions  printed  on  the  back  oif  his 
ticket,  which  he  did  not  see  nor  know  of.  And  so,  also,  if  amy 
attempt  ait  imposition  or  deception  appears,  or  any  device  be 
resorted  to,  calculated  to  mislead  the  passenger  or  sliipper,  or 
keep  from  his  notice  any  matter  of  the  printed  or  written  in- 
dorsements on  the  receipt  or  ticket  w'hich  are  intended  to  affect 
tlie  liability  of  the  carrier,  they  will  not  avail  the  latter,  if  they 
have  been  overlooked  by  the  former:  Hutchinson  on  Carriers, 
2d  ed.  sees.  245,  580;  Pennsylvania  R.  R.  Co.  v.  Spicker,  105 
Pa.  St.  142;  Maroney  v.  Old  Colony  etc.  Ry.  Co.,  106  Maesu  153; 
8  Am.  Rep.  305;  Brown  v.  Eastern  R.  R.  Co.,  11  Cush.  97;  Ma- 
Ime  V.  Boston  etc.  R.  R.  Corp.,  12  Gray,  388;  74  Am.  Dec.  598; 
Henderson  Steam  Packet  Co.  v.  Stevenson,  L.  R.  2  Sc.  &  D. 
Al>p.  470;  Grand  Trunk  Ry.  Co.  v.  Stevens,  95  U.  S.  656; 
Ros<?nield  v.  Peoria  etc.  Ry.  Co.,  103  Ind.  121;  63  Am.  Rep. 
500. 

On  the  other  hand,  when  a  passenger  ticket  is  free  from  any- 
thing: cahulniod  to  mislrad  or  docoivp  the  person  bii\nn_£r  it,  and 
{>rofc68C8  to,  and  does,  set  out  a  special  contract  between  the 
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carrier  and  passeng^,  so  legiHy  and  plainly  lihat  it  will  he  oaire- 
l€88ness  on  the  part  of  the  latter  to  overlook  it,  there  can  be  no 
good  reason  why  such  a  "contract  ticket"  sQi'oiuId  not  be  held 
oonoliiei-TC  upon  the  passenger,  as  bills  of  lading  or  the  receipts 
of  the  common  carrier  are  ^^^  upon  the  shipper  or  bailor  of 
gioods.    In  such  a  case,  the  passenger  could  not  be  heard  to 
say  that  he  did  not  read  the  special  contract  contained  in  ihia 
ticket.     He  would  be  expected  to  reiad  it,  and,  if  he  had  the 
opportunity  to  read  it,  and  failed  to  do  so,  he  would  be  bound  by 
its  stipulations  nevertheless:     Pennington  v.  Philadelphia  etc 
R.  R.  Co.,  62  Md.  95;  Hill  v.  Syracuse  etc.  R.  R.  Co.,  63  N".  Y, 
101;  Lillis  t.  St.  Louis  etc.  Ry.  Co.,  64  Mo.  464;  27  Am.  Rep, 
255;  Downs  v.  New  York  etc.  R.  R.  Co.,  36  Conn.  287;  4  Am 
Rep.  77;  Sherman  v.  Chicago  etc.  R.  R.  Co.,  40  Iowa,  45;  Fan- 
seoa  V.  Cumard  S.  S.  Co.,  153  Mass.  553;  25  Am.  St.  Rep.  660 
Black  V.  Wabash  etc.  Ry.  Co.,  Ill  111.  351;  53  Am.  Rep.  628 
Jones  V.  Cincinnati  etc.  R.  R.  Co.,  89  Ala.  376;  Germania  etc 
Ins.  Co.  V.  Memphis  etc.  R.  R.  Co.,  72  N.  Y.  90;  28  Am.  Rep 
113;   Kirkland  v.  Dinsmore,  62  K  Y.  171;   20  Am.  Rep.  475 
Western  Ry.  Co.  v.  Harwell,  91  Ala.  340;  McFadden  v.  Missouri 
etc.  Ry.  Co.,  92  Mo.  343;  1  Am.  St.  Rep.  721;  St.  Louis  etc.  Ry. 
Co.  V.  Weakly,  50  Ark.  397;  7  Am.  St.  Rep.  104;  Hutcliinson  on 
Carriers,  2d  ed.,  sees.  240,  245,  581. 

The  contract  between  the  carrier  and  the  passenger  need  not 
be  written.  A  verbal  contract  is  as  obligatory  as  a  written  one, 
wQien  established.  The  only  difference  is  in  the  manner  and 
in  the  certainty  of  the  proof.  The  fundamental  idea  of  a 
contract  involves  the  meeting  of  the  minds  of  the  parties,  and 
xequires  a  muituaility  of  assent,  but  the  proof  of  the  agreement, 
if  otherwise  satisfactory,  need  not  be  written.  Where,  however, 
the  contract  is  not  in  writiiig,  Ihe  proof  mu&t  be  clear  of  assent 
to  the  terms  proposed  by  the  carrier;  for  the  law,  having  im- 
posed an  important  duty  upon  the  carrier,  upon  grounds  0(f 
pulblic  policy,  will  not  permit  it  to  divest  itself  of  its  responsi- 
bilities, and  throw  the  loss  upon  the  employer,  where  the  proof 
that  the  latter  has  so  agreed  is  doubtful:  Illinois  etc.  R.  R.  Co. 
v.  Morrison,  19  111.  136;  Gould  v.  Hill,  2  Hill,  623;  Roberts  v. 
Riley,  15  La.  Ann.  103;  77  Am.  Dec.  183;  Hutchinson  ooi  Car- 
riers, 2d  ed.,  sec.  242. 

The  terms  and  conditions  of  the  ticket  in  the  case  at  bar,  so 
far  as  we  can  judge  from  the  record,  were  all  plainly  set  ouit 
on  the  face  of  the  ticket,  and  contained  over  three  hundred  *** 
words,  and,  as  we  have  already  shown,  the  signature  of  the  ap- 
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pellee  is  attached  to  the  contract.  "We  speak  of  this,  because  it  is 
the  fact.  We  do  not  say  that  her  signature  was  necessary:  See 
Fonseca  v.  Cunard  S.  S.  Co.,  153  Maes.  553;  25  Am.  St.  Itep. 
660;  Quimby  v.  Boston  etc.  R.  R.  Co.,  150  Mass.  365,  aaid 
cases  there  cited;  Hutchinson  on  Camera,  2d  ed.,  240  (243). 

The  liability  of  the  common  carrier  is,  by  law,  an  unusual  and 
ertraordinar}'  one.  The  common  carrier  is,  by  law,  regarded  as 
a  practical  insurer  of  the  goods  against  all  losses  of  whatever 
kind,  with  the  exception  of  those  arising  from  what  is  known 
ae  the  act  of  God,  and  those  caused  by  the  public  enemy,  to 
which,  in  modem  times,  have  been  added  those  arising  from  the 
act  of  the  public  authority,  those  arising  from  the  act  of  the 
shipper,  and  those  arising  from  the  inherent  nature  of  the  goods. 
And  it  is  now  weil  settled  that,  in  the  carriage  of  a  passenger's 
baggage,  the  carrier  incurs  the  full  responsibility  of  the  com- 
mon carrier  of  goods. 

The  rigorous  accountability  to  which  common  carriers  of 
goods  and  baggage  have  beeo  held  as  against  all  losses,  save  of 
the  kind  we  have  named,  has  been  relaxed  so  far  as  to  allow  that 
liability  to  be  qualified  to  some  extent  by  contract  between  the 
carrier  and  the  employer. 

Whether  the  carrier  couJd,  by  contract,  exempt  itself  from 
liability  for  losses  arising  from  its  own  negligence,  was  for  some 
time  a  question  not  well  settled.  The  great  weight  of  authority 
in  this  country  now  is  in  favor  of  excluding  negligence  as  an 
element  of  contract  between  the  carrier  and  the  employer,  and 
of  holding  the  former  to  a  rigid  responsibility  for  any  degree 
of  negligence,  without  the  power  by  contract  to  divest  itself  of 
it:  Railroad  Co.  v.  Ijockwood,  17  Wall.  357;  Bartlett  v.  Pitts- 
burgh etc.  Ry.  Co.,  94  Ind.  281;  Adams  Exp.  Co.  v.  Hams,  120 
Ind.  73;  16  Am.  St.  Rep.  315;  Louisville  etc.  Ry.  Co.  v.  Faylor, 
126  Ind.  126;  School  District  etc.  v.  Boston  etc.  R.  R.  Co.,  102 
Mass.  552;  3  Am.  Rep.  502;  Chicago  etc.  Ry.  Co.  v.  Chapman, 
133  111.  96;  23  Am.  St.  Rep.  587;  Ameriwin  ^^  Exp.  Co.  v. 
Second  Xat.  Bank.  69  Pa.  St.  394;  8  Am.  Rep.  268;  Willis  v. 
Grand  'I'runk  etc.  Ry.  Co.,  62  ^le.  488;  Jacobus  v.  St.  Paul  etc. 
Ry.  Co.,  20  Minn.  125;  18  Am.  Rep.  360;  Rose  v.  Des  Moines 
etc.  R.  U.  Co.,  39  lov^-a,  246;  Southern  etc.  Ry.  Co.  v.  Maddox, 
75  Tex.  300:  Kansas  etc.  Ry.  Co.  v.  Reynolds,  17  Kan.  251; 
Union  Kxp.  C^.  y.  Graham,  26  Ohio  St.  595;  Berry  v.  Cooper, 
28  Ga.  r,43;   2  Am.  &  Eng.  Enoy.  of  I^w,  822. 

The  rule  which  we  have  thus  referred  to  applies  also  to  con- 
tracts limiting  the  liability  of  the  carrier  to  a  certain  sum  in 
of  loee,  unless  that  sum  is  agreed  upon  aa  the  value  of 
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the  goods  or  haggage,  and  the  charges  or  rates  of  freight  are 
aiscerfcained  and  fixed  upon  the  basis  of  such  aigreed  vailuafcion. 
In  such  a  case,  the  weig'ht  of  authority  seems  to  be,  that  the  ship- 
per would  be  estopped  from  afterward  alleging  thait  the  value 
was  more  (even  if  there  should  be  loss  by  the  negligenee  of  tlie 
carrier),  for  there  would  be  no  justice  in  allowing  the  shipper  to  be 
paid  a  larger  valne  than  that  deliberately  agreed  upon  for  an 
article  which  he  had  induced  the  carrieir  to  take  at  a  rate  lower 
than  would  otherwise  have  been  charged:  Hart  v.  Pennsyl- 
vania E.  E.  Co.,  112  U.  S.  331;  Phoenix  Ins.  Co.  v.  Erie  etc. 
Transp.  Co.,  117  U.  S.  322;  Adams  Exp.  Co.  v.  Harris,  120  Ind. 
73;  16  Am.  St.  Eep.  315;  Chicago  etc.  E.  E.  Co.  v.  Abels,  60 
Miss.  1017;  Alabama  etc.  E.  E.  Co.  v.  Little,  71  Ala.  611;  Moiil- 
ion  V.  St.  Paul  etc.  Ey.  Co.,  31  Minn.  85;  47  Am.  Eep.  781j 
Kansas  City  etc.  E.  E.  Co.  v.  Simpson,  30  Kan.  645;  46  Am. 
Eep.  104;  United  States  Exp.  Co.  v.  Bacbman,  28  Ohio  St. 
144;  Louisville  etc.  Ey.  Co.  v.  Wynn,  88  Tenn.  320;  Gorgan  v. 
Adams  Exp.  Co.,  114  Pa.  St.  523;  60  Am.  Eep.  360;  American 
Exp.  Co.  V.  Sands,  55  Pa.  St.  140;  Hut'chinsoai  on  Carriers,  sec. 
250. 

In  New  York,  the  rule  is  different  from  that  which  prevails 
in  most  of  the  states.  In  tJhat  state,  while  the  decisdons  have 
shown  some  individual  differences  among  the  judges,  the  law 
is  clearly  settled  that  a  carrier  may,  by  merfns  of  a  plain  and 
unmistakable  special  contract,  exempt  itself  ^*®  froon  liability 
foT  losses  arising  from  any  degree  of  negligence  on  its  part  in 
any  case.  The  question  seems  to  be,  as  yet,  an  open  one  in  Cali- 
fornia, Delaiware,  Florida,  Nevada,  Oregon,  and  Ehode  Island. 

The  cooitraet  in  the  case  at  'bar  does  not  declare  the  value  of 
the  baggage  to  be  one  hundred  dollars.  It  does  not  amount  to 
a  clear  and  unequivocal  agreement  that  one  hunidred  dollaa:^ 
shall  be  treated  as  the  value  of  the  baggage.  Nor  is  it  in  any 
way  s/bown  that  there  was  any  special  consideration  in  the  way 
of  reduced  rates  or  c*harges,  inducing  the  appellee  to  make  the 
contract.  If,  upon  these  points,  there  be  any  doubt,  the  appel- 
lee would  be  given  the  benefit  of  the  doubt.  The  contract 
ebould  be  construed  most  strongly  against  the  carrier.  Limita- 
tions and  restrictions  upon  the  liability  of  common  carriers  are 
taken  most  strongly  against  them. 

The  delivery  of  the  trunk  to  the  appellant  with  the  lost  arti- 
cles in  it,  all  in  good  conidition  for  transportation,  and  their 
value,  axe  undisputed.  For  the  failure  to  deliver,  upon  the  de- 
mand of  the  appellee,  the  lost  articles,  at  the  point  of  destina- 
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tion,  no  excuse  or  explanation  whatever  wias  offered  'by  the  ap- 
pellant. 

If  a  carrier,  in  a  case  like  this,  where  the  exemption  provided 
for  by  oontrajct  is  not  for  loss  or  damage  from  a  partieiilar 
cause,  but  as  to  amount  of  loss  only,  will  mot  aocomit,  nor  at- 
tempt to  account,  for  a  refusal  or  failure  to  deliver  the  property 
wliich  it  undertook  to  safely  carry,  the  presumption  is  not 
uolent  that  there  iias  been  negligence  on  the  part  cd  the  car- 
rier, if  not  wrongful  detention  and  conversion.  In  our  opinion, 
the  jury  had  the  right,  upon  this  state  of  facts,  to  infer  negli- 
gence on  the  part  of  the  appellant,  whatever  may  be  the  ruJe  as 
to  the  onus  proband],  in  cases  wbere  the  loss  or  damage  has  re- 
sulted from  a  cause  excepted  by  contract  between  the  carrier  and 
employer:  American  Exp.  Co.  v.  Sands,  55  Pa.  St.  140;  Grogan 
V.  Adams  Exp.  Co.,  114  Pa.  St.  523;  60  Am.  Eep.  360;  Steele 
V.  Townsend,  37  Ala.  247;  79  Am.  Dec.  49;  Adams  Exp.  Co.  v. 
Harris,  120  Ind.  73;  16  Am.  St.  Ilep.  315;  Berry  v.  Cooper,  28 
Ga.  543;  Chicago  etc.  R.  R.  *^''  Co.  v.  Moss,  60  Miss.  1003;  45 
Am.  Rep.  428;  Gaines  v.  Union  Transp.  etc.  Co.,  28  Ohio  St. 
418;  Slater  v.  South  Carolina  Ry.  Co.,  29  S.  C.  96;  Missouri  etc. 
Ry.  Co.  V.  China  Mfg.  Co.,  79  Tex.  26;  Brown  v.  Adams  Exp. 
Co.,  15  W.  Va.  812;  Sliriver  v.  Sioux  City  etc.  Ry.  Co.,  24  ^Gnn. 
506;  31  Am.  Rep.  353;  Chicago  etc.  R.  R.  Co.  v.  Manning,  23 
Neb.  552;  2  Greenleaf  on  Evidence,  sec  219;  Story  on  Railroads, 
sec.  529;  Hntchinson  on  Carriers,  sec  764;  Redfield  on  Neg-li- 
gence,  sec.  526. 

The  appellant  complains  of  instnictions  nuTOibered  3  and  4. 
The  third  instruction  was  erroneous  in  this:  It  gave  the  jury 
to  understand  that  it  was  of  little  importance  whether  the  ap- 
pellee omiittod  to  read  the  contract  to  which  she  had  signed  her 
name,  provided  the  appellant  had  not  called  her  attention  spe- 
cially to  its  tenns.  We  do  not  think  the  duty  of  the  appellee  to 
read  the  contract  can  be  waived  or  laid  aside  Bolightly.  It  wa>» 
her  duty  to  read  the  contract,  if  she  had  the  opportunity  of 
doing  eo,  and  if  no  frand,  imposition,  or  deception  was  practiced 
to  prevent  hor  from  reading  it. 

'I^o  fonrt-h  instruction,  in  some  ref?pecte,  as  applied  to  the 
facta  f>f  the  cnpe,  was  also  erronoou.s,  hut  the  verdiot  of  the  jury 
is  ripht  upon  the  evidence,  and,  therefore,  the  judgment  should 
not  be  rovfrscfl  Ixvnupc  of  error  in  the  instnictions:  Ticdford 
T.  I/vlfnnl.  or.  Tnd.  28.T:  Sfookwcll  v.  Bnant,  97  Ind.  474;  Woode 
▼.  Board  of  Pommr?..  1?8  Tiul.  280;  Garrigan  v.  Dickey,  1  Ind. 
App.   421:  Rov.   Stntfl.   1881.  poc.   6r,8. 

The  judgment  is  afTiniietl,  with  costa. 
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CARRIEKS  — LIMITING  LIABILITY  FOR  BAGGAGE. —  Thie 
subject  IS  discussed  in  the  extended  note  to  Kansas  City  etc.  E.  R.  Co. 
▼.  RoUebaugh,  6  Am.  St.  Rep.  721-723. 

CARRIERS— DUTY  OF  PASSENGERS  TO  INFORM  THEM- 
SELVES AS  TO  CONTENTS  OF  TICKET.-One  accepting  a  ticket 
from  a  carrier  is  bound  by  the  conditions  therein,  though  she  did  not 
and  could  not  read  it.  It  was  her  duty  to  ascertain  its  contents  if  she 
cared  to  know  her  rights:  O'Regan  v.  Cunard  S.  S.  Co.,  160  Mass.  356; 
39  Am.  St.  Rep.  484,  and  note  with  the  cases  collected.  See,  also,  the 
extended  note  to  Kansas  City  etc.  R.  R.  Co.  v.  Rodebaugh,  6  Am.  St, 
Rep.  721-723. 


FOGLEMAN    V.    ShIVELY. 
[4  Indiana.  Apfbals,  197.] 

ENTIRETIES— GARNISHMENT.— If  land  owned  by  husband 
and  wife  by  entireties  is  sold  by  them,  the  husband's  lialf  of  the  proceeds 
of  the  sale,  though  remaining  undivided,  is  subject  to  garnishment  for  the 
payment  of  his  separate  debts. 

S.  StanaLfer  and  C.  S.  Baker,  for  the  appellant. 

M.  Hackeir,  W.  T.  Strickland,  and  C.  F.  Eemy,  for  the  ap- 
pellees. 

IS''  BLACK,  J.  The  appellant,  on  the  3d  of  May,  1887,  filed 
his  complaint  and  affidavit  in  attachment  against  the  appellee 
Lewis  Shively,  a  nonresident,  the  amonnt  of  the  appellant's 
claim  stated  in  the  affidavit  being  seven  hundred  and  seventy-five 
dollars.  At  the  same  time,  he  instituted  proceedings  in  garnish- 
ment agiainst  the  appellee  Walter  J.  Quick,  charging  'him  in  the 
affidavit  with  having  the  control  or  agency  of  certain  money, 
property,  ^^^  effects,  or  credits  of  said  Lewis  Shively,  which 
the  sheriff  could  not  attaioh  by  virtue  of  the  order  of  attaohmeiat. 
The  aippellee  Lewis  Shively  was  defaulted. 

The  only  question  presented  and  argued  in  this  'oourt  relates 
to  the  action  of  the  court  in  overruling  the  appellant's  demur- 
rer to  the  fifth  paragraph  of  the  answer  of  the  garnishee. 

Li  that  paragraph  it  was  alleged  that,  at  the  time  of  the 
service  of  the  writ  of  garnishment  ^on  said  Quick,  he  had  in  his 
possession  one  promissory  note,  dated  May  1,  1887,  due  one  year 
after  date,  for  the  >sum  of  ejght  hundred  dollars,  drawn  payaible 
to  the  garnishee  at  the  First  ISTational  Bank  of  Colu;mbus,  Indi- 
ana, and  executed  by  C.  F.  Eemy  and  C.  J.  Eemy,  and  indorsed 
by  the  gaimishee  to  the  appellee  Lewis  Shively,  and  one  bill  of 
exchange,  dated  May  3,  1887,  drawn  by  said  bank  on  the  Tliird 
N'ati'onal  Bank  of  ISTew  York  in  the  sum  of  nine  hundred  and 
forty-six  dollars  and  forty  cents,  payable  to  the  appellee  Ijewis 
Shively;   that  the  money  evidenced  by  said  note  and  bill  waa 
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the  proceeds  of  certain  real  estate  situaited  in  this  state,  which 
was  held  by  said  Lewis  Shively  and  his  wife.  Amy  Shively,  aa 
tenants  by  entireties,  said  real  estate  having  been  conveyed  i» 
tlieni  OS  husband  and  wife;  I'hat  said  garnishee  had  been  em- 
ployed by  said  Lewis  Shively  and  Amy  Shively  as  their  agent  to 
sell  said  real  estate  for  them;  that,  in  pursuance  of  his  employ- 
ment as  such  agent,  he  SO'W  said  real  estate  and  received  the 
siun  of  iiiiie  hundred  and  forty-six  dollars  and  forty-three 
cents  in  cai^h,  AvitJi  which  he  purchased  said  bill  of  exchange  at 
the  Firet  National  Bank  of  Columbus,  Indiana,  for  the  purpose 
of  transferring  said  money  to  said  Lewis  and  Amy  Shively  at 
Ix)e  Angeles,  California,  where  said  Lewis  and  Amy  Shively 
resided,  and  said  garnishee  having  been  notified  by  said  Lewis 
and  Amy  Shively  that  said  Amy  Shively  was  abeent  from  Cali- 
fornia, and  that  the  money  could  not  be  procured  on  said  bill 
vnthout  her  indorsement  thereon,  he  had  the  same  drawn  pay- 
alble  to  Lewis  Shively  by  their  direction;  that  for  the  same  rea- 
son he  had  said  note  drawn  to  himself,  ^^^  and  then  indorsed 
the  same  to  Jj&wis  Shively;  that,  by  agreement  of  the  parties  to 
this  suit,  the  garnishee  permitted  the  makers  to  pay  off  said 
note  while  in  his  hands,  and  thai  he  holds  money  on  said  note 
in  lieu  thereof;  "that  the  money  and  bill  in  his  hands  are  the 
proceeds  of  the  sale  of  said  real  estate  as  above  stated,  and  that 
the  same  was  garnished  in  his  hands  before  it  had  been  peid  ovei 
to  Lewis  or  Amy  Shively,  or  either  of  them,  or  before  any  divi- 
sion had  been  made  of  said  money  between  said  I^ewis  and  Amy 
Shively;  and  he  says  th'at  said  Lewis  and  Amy  Shively  ere  erfcill 
living  togetber  as  husband  and  wife,  and  still  hold  said  money 
by  the  entireties,  and  that  the  same  is  not  subject  in  any  way  to 
be  attached  or  garnished  for  the  debt  of  said  Le\ns  Shively/* 

The  answer  shows  that  the  bill  of  exchange  purchased  by  the 
agent  with  the  cash  received  by  him  in  part  payment  for  the 
real  estate  was  drawn  payable  to  the  husband,  and  that  the  note 
representing  the  remainder  of  the  proceeds  of  the  sale  was  made 
payable  to  the  agent,  and  by  him  was  indorsed  to  the  hiwbond. 
For  what  period  it  was  expected  the  wife  wooild  remain  aibsent 
from  Cnlifomia  is  not  shown.  Hex  absence  may  not  have 
furnished  so  plausible  a  reason  for  indorsing  the  note  (due  in 
one  year)  to  the  husband  as  for  causing  the  bill  of  exchangp 
to  be  drawn  payable  to  him.  We  assume,  however,  that  it  ap- 
peflra  fniflTiHonlly  that  oil  that  the  agent  had  done,  relating  to 
the  proreoils  of  the  pale,  was  done  to  tranflfer  fhe  proceeds  to  the 
hu«'band  and  vnfp,  and  that,  nt  the  time  of  the  sorvico  of  the 
writ  of  garnishment,  the  agent  held  the  proceeds  for  hoth.  the 
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husband  and  the  wife,  no  part  theieof  having  heeii  paid  over  to 
eitlier  0(f  them,  and  no  division  having  been  made  between 
them. 

Wihen  husband  and  wife  receive  real  estate  by  the  same  con- 
veyance, they  hold  it  as  tenants  by  entii'eties.  Under  the 
fiction  of  the  unity  of  husband  and  wife,  they  do  not  hold  by 
moieties,  but  both  and  each  hold  the  entirety.  Neither  can 
sever  the  tenancy.  Upon  the  death  of  either,  during  ^^®  cover- 
ture, the  survivor  does  not  take  by  the  jus  aeerescendi  of  joint 
tenants,  but  continues  to  hold  the  whole  by  virtue  of  the  original 
estate. 

At  common  law,  dnring  the  coverture,  the  hnisband  had  'his 
estarf;e  jure  uxoris;  he  was  entitled  to  the  use  and  control  of 
<3he  property,  and.  the  wife  had  no  control  over  it  The  husband 
could  lease,  convey,  or  mortgage  it  at  his  pleasure,  and  it  might 
be  taken  on  execution  against  him;  but  upon  his  death,  leaving 
the  wife  enrviving,  it  went  to  her  unaffected  by  his  acts:  Den 
V.  Hardenbergh,  10  N.  J.  L.  42;  18  Am.  Dec.  371;  Hemingway 
V.  Scales,  42  Miss.  1;  2  Am.  Eep.  586;  97  Am.  Dec.  425;  Buttlar 
V.  Eosenblath,  42  N.  J.  Eq.  651;  59  Am.  Eep.  52;  28  Alb.  L.  J. 
87;    Freeman  on  Executions,  186. 

This  peculiar  tenancy  is  based  upon  the  marital  unity.  In 
case  of  the  absolute  divorce  of  the  tenants  by  entireties,  they 
become  either  tenants  in  common  or  joint  tenants:  Lash  v. 
Lash,  68  Ind.  526. 

Our  statute  provides  that  conveyances  and  devises  of  lands, 
or  of  any  interest  theTein,  made  to  two  or  more  persons,  shall 
be  construed  to  create  estates  in  common,  and  not  in  joint  ten- 
ancy, unless  the  contrary  intent  be  indicated,  except  convey- 
ances to  'husband  and  wife,  and  thereby  expressly  indicates  the 
purpose  of  the  legislature  not  to  abolish  estates  by  entireties  in 
la/nds:  Eev.  Stats.  1881,  sees.  2922,  2923;  Bevins  v.  Cline,  21  Ind. 
37;  Davis  v.  Olark,  26  Ind.  424;  89  Am.  Dec.  471;  Jones  v. 
Ohandler,  40  Ind.  588;  Hulett  v.  Inlow,  57  Ind.  412;  26  Am. 
Eep.  64;  Carver  v.  Smith,  90  Ind.  222;  46  Am.  Eep.  210; 
Dodge  V.  Kjnzy,  101  Ind.  102. 

In  Davis  v.  Clark,  26  Ind.  424,  89  Am.  Dec.  471,  the  question 
was  presented,  wbe^ther  real  estate  held  by  husband  and  wife  as 
tenants  by  entireties  could  be  smbjected  to  sale  on  execution 
against  the  husband.  It  was  held  that  whatever  was  the  rule 
in  thiis  regard  at  common  law,  the  matter  was  controlled  by 
OTir  statutes,  reference  bedng  made  to  the  statute  which  went 
in  force  May  6,  1853  (Eev.  Stats.  1881,  sec.  5116),  providing 
that  "no  lands  of  any  married  woman  shall  be  liable  for  the 
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••*  debts  of  her  husband;  but  such  lands,  and  the  profits  there- 
from, shall  be  hex  separate  property,  as  fully  as  if  she  was  un- 
married; provided,  that  such  wife  shall  have  no  power  to  en- 
cumber or  convey  such  lands,  except  by  deed  in  wliich  her 
huaband  shall  join,'*  and  the  staitute  in  force  since  the  same 
date  (Rev.  Stats.  1881,  sec.  5128),  providing  that  *^the  separate 
deed  of  the  husband  shall  convey  no  interest  in  the  wife's 
lands."  It  was  held  that  no  act  or  conveyance  of  the  husband, 
or  sale  on  execution  against  him,  could  affect  or  divest  the 
seisin  or  use  of  the  wife:  See,  also.  Chandler  v.  Cheney,  37 
Ind.  391;    Morrison  v.  Seybold,  92  Ind.  298. 

In  Carver  v.  Smith,  90  Ind.  222,  46  Am.  Rep.  210,  whic^h  was 
an  action  to  enjoin  the  sale,  on  execution  against  the  husband, 
of  land  conveyed  to  the  husband  and  wife,  it  was  held  that  the 
logislature  of  1881,  respecting  the  rights  of  married  women,  did 
not  abolish  estates  by  entireties.  And  in  Dodge  v.  Kinzy,  101 
Ind.  102,  decided  in  1884,  it  was  held  that  there  had  not  been 
any  repeal  of  the  common-law  rule  governing  conveyances  of 
real  estate  to  husband  and  wife. 

In  Patton  y.  Rankin,  68  Ind.  245,  34  Am.  Rep.  254,  it  was  de- 
cided that  a  crop  raised  by  a  husband  on  land  held  by  him  and  his 
wife  as  tenants  by  entireties  was  not  subject  to  levy  and  sale 
on  an  execution  against  the  husband.  The  court  referred  to 
previous  decisions,  that  tlie  land  was  not  subject  to  eaJe  on  ex- 
ecution against  the  husband,  and  that  he  could  not,  by  his  con- 
veyance or  mortgage,  deprive  the  wife  of  the  joint  enjo}Tnent 
during  their  joint  lives,  or  the  right  of  survivorship,  and  that 
the  rents  and  profits  of  land  belonging  to  a  married  woman 
cannot  be  sold  on  execution  against  her  husbanid,  without  her 
consent.  It  was  there  said:  "We  now  decide  that  a  crop,  raised 
on  land  held  by  husband  and  wife  by  entireties,  is  held  by  them 
in  the  same  manner,  and  subject  to  the  same  law,  as  the  land 
itself;  and  such  crop  is,  therefore,  not  subject  to  levy  and  sale 
on  an  execution  against  the  husband." 

The  effect  of  this  decision  w,  that  the  wife  is  entitled  to  *"* 
the  enjo}-ment  of  the  land  while  it  is  held  by  her  and  her  hus- 
band as  tenants  by  ontireties,  and  that  the  taking  of  the  crop, 
without  her  consent  for  her  husband's  debt,  would  be  an  in- 
vasion of  such  right — an  interference  with  her  rights  as  a  ten- 
ant of  the  entirety.  The  decision  does  not  reach  the  case  of  a 
voluntary  sale  and  conveyance  of  the  land  by  the  huelwnd  and 
wife  for  money  or  otlicr  personal  property.  By  such  a 
sale  and  convoyanrv,  the  husband  and  wife  cease  to 
have    any    estate    in    the     land,    and     it     ia     not     necessaij 
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to  treat  the  proceeds  of  the  sale  'as  heing  iheld  by  them  in  the 
same  manner,  and  subject  to  the  same  law,  in  order  to  secure 
to  either  of  them  the  enjoyment  of  the  land.  Neither  is  entitled 
longer  to  enjoy  the  land  as  such.  Having  lost  their  estate 
in  the  land,  not  involuntarily  or  by  any  proceeding  in  invitum, 
but  by  their  voluntary  conveyance,  the  personalty  received  there- 
for must  be  regarded,  not  as  land,  but  as  personal  property. 

It  has  sometimes  been  asserted,  and  again  denied,  that,  at 
common  law,  husband  and  wife  may  hold  personal  property  as 
tenants  by  entireties.  We  will  not  take  space  to  review  the  cases 
referred  to  by  text-writers  in  their  discusisions  upon  this  sub- 
ject. 

At  ■common  law,  the  wife's  personal  property  in  poesession, 
w'hether  owned  by  her  at  marriage  or  received  during  coverture, 
became  the  property  of  the  husband  absolutely.  This  was  true 
of  all  her  personalty  in  po^ession,  whether  held  by  her  or  by 
another  not  adversely  to  her. 

In  Mahoney  v.  Bland,  14  Ind.  176,  it  was  held  that,  at  com- 
mon law,  w'here  real  estate  of  the  wife  was  sold  by  the  husband 
and  wife,  the  money  or  personal  property  received  therefrom 
by  the  husband  vested  absolutely  in  him.  This  rule,  it  was 
held,  was  not  changed  by  our  statute  of  1853  providing  that  the 
personal  property  of  the  wife  held  by  her  at  the  time  of  her 
marriage,  or  acquired  during  coverture  by  descent,  devise,  or 
gift  should  remain  her  own  property  to  ^^^  the  same  extent  and 
under  the  same  rules  as  her  real  estate  so  remains:  See,  also, 
Lichtenberger  v.  Graham,  50  Ind.  288. 

In  Farmers'  etc.  Bank  v.  Gregory,  49  Barb.  155,  it  was  decided 
that  where  real  estate  held  by  husband  and  wife  as  tenants  by 
entireties  was  voluntarily  converted  by  them  into  money,  un- 
doubtedly the  money  belonged  to  the  husband  exclusively  by 
virtue  of  his  marital  rights. 

The  husband,  at  common  law,  had  the  right  to  reduce  the  wife's 
choses  in  action  to  possession,  at  any  time  during  coverture. 
When  so  reduced,  he  held  the  property  so  brought  into  posses- 
sion as  his  own  absolutely.  But,  if  this  right  to  reduce  to  pos- 
session were  not  exercised  during  coverture,  it  ceased  at  the  ter- 
mination of  the  marital  union,  and  the  dhoses  in  action  survived 
to  the  wife  in  her  own  right. 

There  are  many  cases  in  which  the  wife's  right  of  sairvivor- 
ship  has  been  recognized  in  choses  in  action  payaible  to  husband 
and  wife.  At  common  law,  the  wife's  interest  in  a  chose  in 
action  pa3'-able  to  her  and  her  husband  was  liable  to  be  destroyed, 
and  her  right  of  survivorship  was  lia.ble  to  be  defeated  by  the 
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husband  during  coverture.  A  like  power  did  not  exist  in  rela- 
tion to  her  edtabe  in  land  held  by  her  and  her  (husband  as  ten- 
ajibs  by  entireties.     Neither  could  sever  the  estate  or  defeat  the 

otlier's  right  of  ownersliip.     In  Coppin  v. ,  2  P.  Wms. 

496,  a  'bond  given  to  husband  and  wife  during  coverture,  on 
the  haiiband's  death  first,  it  was  said,  would  survive  to  the  wife, 
"as  all  otiher  joint  choses  in  ^action  do,  though  it  is  true,  in  this 
case,  the  husband  may  disagree  to  the  wife's  right  to  it,  aaid 
bring  tlie  action  on  the  bond  in  his  own  name  only,  but  till 
such  disagreement  the  right  to  the  bond  ie  in  both  the  bus- 
band  and  the  wife,  «n.d  shall  survive." 

A  note  made  payable  to  husband  and  wife  survived  to  the 
wife,  because  it  h'ad  not  been  reduced  to  poesessicwi  by  the  hois- 
band:  McMillan  v.  Mason,  5  Cold.  263;  98  Am.  Dec.  401. 

A  promissory  note,  or  other  evidence  of  debt,  made  payable 
•**  to  husband  and  wife,  and  not  oollected  by  him  in  his  life- 
time, it  was  held,  upon  the  death  of  the  husband,  wooild  sur- 
vive to  the  wife,  and  she  would  take  the  proceeds,  unless  the 
interest  of  creditors  was  affected:  Jchnson  v.  Lusk,  6  Cold. 
113;  98  Am.  Dec.  445. 

"In  such  case,  the  form  of  the  security  implies  the  design  of 
the  husband  to  benefit  the  wife;  and  the  law  will  give  effect 
to  this  intention,  where  the  interest  of  creditors  is  not  affected": 
Johnson  v.  Lusk,  6  Cold.  113;  98  Am.  Dec.  445.  See,  also 
Wilder  v.  Aldrich,  2  R.  I.  518. 

Perhaps  husband  and  wife  have  sometimes  been  spoken  of  as 
tenanfts  by  entireties  of  such  personal  property  with  the  inten- 
tion, by  such  designation,  to  reconcile  the  existence,  during 
coverture,  of  the  like  interest  of  both  (though  so  suibject  to 
the  husband's  power)  with  the  idea  of  marital  unity.  We  are 
not  so  much  concerned  with  a  name  as  with  the  true  interests 
and  rirfhte  of  the  parties. 

In  Abflhire  v.  State,  53  Ind.  64,  promissory  notes  made  pay- 
able to  husband  and  wife  had  been  given  in  1852  as  considera- 
tion for  tho  wifn's  separate  real  est.ate  then  sold  by  them.  The 
wife  died  in  1856,  leaving  the  husband  and  children  surviving, 
txrvne  of  the  notes  remaining  unpaid.  It  waa  held  that  the 
mirvivinfr  joint  payee,  the  husbnnd,  took  the  nx>t^  by  survivor- 
ship. Tho  fW'trin^  of  survivoTrhip.  in  such  a  case,  wws  spoken 
of  M  bn'ntr  kindred  to  that  of  efltates  by  entireties,  Which  it 
WM  fw.id  do  not  exiflt  in  r(*f<vence  to  personal  property.  It 
w»Hi  wiid  thnt  the  renl  ofst^to.  ■whr»n  sold  voluntflrily  with  her 
oonsent,  became  personalty;  that  tihe  transmutation  o(f  her  sep- 
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arate  real  estate  into  personalty  divested  her  of  her  separate  es- 
tate therein.  The  court  did  not  advert  to  the  question  as  to 
the  effect  of  the  execution  of  the  n'otes  prior  to  the  enact- 
ment of  the  statute  of  1853  relating  to  the  personal  property 
of  married  women,  hut  said  that  as  the  nob(»  did  not  helong 
to  lier  at  the  time  of  her  marriage,  and  were  not  received  by 
devise,  descent,  or  gift  during  coverture,  she  could  not  hold 
them  as  her  sepairate  ^^^  personal  property,  under  the  statute 
of  1853,  wMcih  it  was  held  left  in  force  the  common-law  rule 
in  reference  to  personal  property  not  acquired  in  one  of  the  modes 
indicated  in  the  statute. 

In  Ireland  v.  Webber,  27  Ind.  256,  decided  in  1866,  it  was 
held  that  the  ihnsband  would  not  become  the  owner  of  the  per- 
sonal proceeds  of  the  sale  of  the  wife's  separate  real  estate  with- 
out the  possession  of  the  husband,  with  intention  on  his  part 
to  claim  the  property  as  his  own,  and  the  wife's  consent  thereto, 
either  express  or  implied. 

In  1881,  a  statute  was  enacted,  the  first  section  of  which  ie  as 
follows  (Rev.  Stats.  1881,  sec.  5117):  "All  the  legal  disabilities 
of  married  women  to  make  contracts  are  hereby  abolished,  ex- 
cept as  herein  otherwise  provided." 

The  second  section  (Eev.  Stats.  1881,  sec.  5117  provides:  "A 
married  woman  may  take,  acquire,  and  hold  property,  real  or 
personal,  by  conveyance,  gift,  devise,  or  descent,  or  by  purchase, 
with  her  separate  means  or  money;  and  the  same,  together  with 
all  the  rents,  issues,  income,  and  profits  thereof,  shall  be  and 
remain  her  own  separate  property,  and  under  her  own  control, 
the  same  as  if  she  were  unmarried.  And  sihe  may,  in  her  own 
name,  as  if  she  were  unmarried,  at  any  time  during  coverture, 
sell,  barter,  exchange,  and  convey  her  personal  property;  and  she 
may  also,  in  like  manner,  make  any  contracts  with  reference 
to  the  same;  but  she  shall  not  enter  into  any  exeeu'tory  contract 
to  sell  or  convey  or  mortgage  ber  real  estate,  nor  shall  she  con- 
vey or  mortgage  the  ¥iarae,  unless  ber  husband  join  in  such  con- 
tract, conveyance,  or  m^ortgage;  provided,  however,  that  she  shall 
be  bound  by  an  estoppel  in  pais,  like  any  other  person." 

There  is  no  provision  of  the  statute  altering  the  effect  of  the 
two  sections  above  quoted,  so  far  as  they  aire  applicable  to  the 
facts  of  this  case.  Section  5117,  aibove  quoted,  is  not  a  limita- 
tion upon  the  general  power  to  make  contra.cts  oonopming  ber 
personal  property,  conferred  by  said  section  *^®  5115:  See  Eosa 
V.  Prather,  103  Tnd.  191:  Arnold  v.  Enjrleman,  103  Ind.  512. 

All  oommon-law  disability  of  a  married  woman  to  acquire  and 
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to  dispoee  of  personal  property,  and  to  make  contracts  with  reifer- 
ence  to  her  personal  property,  so  far  as  such  disabdlity  could  hare 
alTected  such  a  oase  as  this,  is  abolisfced. 

By  section  254  of  the  Revised  Statutes  of  1881, -a  married 
woman  may  sue  alone,  -when  the  action  concerns  her  separate 
property,  or  when  the  action  is  betwen  herself  and  hear  husband. 

Certainly  the  legal  existence  of  the  wife,  separate  froan  tJhat 
of  her  husband,  is  recognized  in  respect  to  her  personal  property. 

There  is  no  re>ason,  based  upon  the  idea  of  marital  unity,  why 
she  and  her  husband  may  not  hold  personal  property  in  possession 
or  choeee  in  action  separately  or  together  as  if  they  were  not 
married. 

Where  possession  of  the  personal  property  of  Hhe  husband  and 
wife  is  taken  by  the  liusband,  he  should  be  presumed  to  take 
for  a  purpose  consistent  witii  the  wife's  interest,  and  shooild 
be  regarded  as  holding  the  property  for  her  as  well  as  for  him- 
self. By  agreement  with  the  wife,  he  may  take  it  as  (his  own,  and 
use  it  accordingly. 

We  have  assumed  in  this  case  thajt  it  is  suflBciently  shown 
that  the  note  and  bill  represent  the  proceeds  of  the  sale  still  re- 
garded by  the  husband  and  wife  as  the  property  <yi  both.  We 
think  that  the  facts,  that  the  owners  of  this  personal  property 
are  husband  and  ^ife,  and  tbat  it  represents  the  still  undivided 
proceeds  of  real  estate  owned  by  them  as  tenants  by  entireties, 
do  not  affect  the  right  of  the  appellant.  The  interest  of  the  wife, 
who  is  not  a  party  to  the  proceedings  in  attachment,  is  not  like 
the  interest  of  a  partner  in  a  debt  due  to  the  firm.  The  note 
and  bill  were  in  tihe  name  of  the  husband  and  in  the  possession 
of  the  agent.  The  interest  of  the  wife  is  definitely  shown,  being 
a  moiety  of  the  proceeds  of  the  sale  of  the  land.  Our  stotuite 
(Uev.  Stats.  1881,  sec.  931)  provides  t^at  any  person  having 
property  of  the  attachment  defendant  of  any  description  in  his 
po38es.sion  or  ^^  under  his  control,  which  the  sheriff  oannot  at- 
tach by  virtue  of  the  order  of  attachment,  or  being  indebted 
to  the  attochmenit  defendant,  or  having  the  control  or  agency  of 
any  property,  mone}'8,  credits,  or  effects,  may  be  summoned  as 
garnishee. 

We  are  of  the  opinion  ihei  the  int(5rest  of  the  horsband  might 
>»e  subjerted  to  the  payment  of  his  separate  indebtedness  under 
the  proree<lingB  in  attachment  and  pumishment. 

The  judgment  is  revcrswl,  and  ihe  cause  is  remandnd.  with 
in.<»inirtinn»  to  Biu^tain  tho  appellant's  demurrer  to  the  fifth  par- 
agraph of  the  answer  of  Uie  appellee  Walter  J.  Quick. 
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ENTIRETIES-EXECUTION.-A  judgment  lien  against  a  husband 
does  not  extend  to  bis  contingent  interest  in  an  estate  beid  by  bimself 
and  bis  wife  by  tbe  entireties:  Bruce  v.  Nicbolson,  109  N.  C.  202;  26 
Am.  St.  Rep.  562,  and  note.  A  busband  bas  no  interest  either  in  tbe 
fee  or  in  tbe  usufruct  of  an  estate  by  tbe  entireties  subject  to  execution 
in  payment  of  bis  sole  debts:  Corintb  v.  Emery,  63  Vt.  505;  25  Am.  St. 
Eep.  780;  but  see  Cole  Mfg.  Co.  v.  Collier,  95  Tenn.  115;  49  Am.  St. 
Rep.  921.  See,  also,  the  extended  note  to  Den  v.  Harden  berah.  18  Am. 
Dec.  386. 


First  National  Bank  of  Crawfordsvillb  v.  First 
National  Bank  of  Lafayette. 

t4  Indiana  Appkam,  365.] 

BANKS  AND  BANKIJSG— FORGED  CHECKS.— A  bank  tbat 
pays  to  anotber  a  forged  order,  indorsed  in  blank  by  the  forger,  received 
and  indorsed  by  tbe  first  bank  to  the  paying  bank  "for  collection,"  may 
recover  tbe  money  back,  provided  tbe  bank  paid  is  in  no  worse  position 
than  if  payment  of  tbe  order  bad  been  refused  by  the  correspondent 
bank.  Delay  by  tbe  latter  bank  in  giving  notice  of  tbe  forgery  is  im- 
material, unless  tbe  bank  paid  is  thus  placed  in  a  worse  position  than  i' 
it  had  received  notice  earlier. 

BANKS  AND  BANKING— FORGED  CHECKS.— In  the  absence 
of  actual  fault  or  negligence  on  tbe  part  of  tbe  drawer,  bis  constructive 
fault  in  not  knowing  tbe  signature  of  tbe  drawer,  and  detecting  a  for- 
gery, does  not  preclude  bis  recovery  from  one  who  bas  received  tbe 
money  with  knowledge  of  the  forgery,  or  who  took  tbe  check  under  cir- 
cumstances of  suspicion,  without  proper  precautions,  or  whose  conduct 
bas  been  such  as  to  mislead  the  drawer,  or  to  induce  him  to  pay  the 
check,  without  the  usual  scrutiny  or  other  precautions  against  mistake 
or  fraud. 

BANKS  AND  BANKING— FORGED  CHECKS.- To  entitle  the 
holders  to  retain  money  obtained  through  mistake,  up  m  a  f  <rged  check, 
he  must  be  able  to  put  the  drawer  alone  in  tbe  wrong,  and  must  be  able 
truthfully  to  assert  tbat  be  put  tbe  whole  responsibility  upon  the 
drawer,  and  relied  upon  him  to  decide ;  and  tbat  tbe  mistake  arising 
from  bis  negligence  cannot  be  corrected  without  placing  the  holder  in  a 
worse  position  than  if  payment  bad  been  refused. 

J.  E.  Humiyhries,  G.  W.  Paul,  W.  W.  Tliomton,  W.  E.  Hum- 
phrey, and  W.  M.  Beeves,  for  the  appellant. 

J.  R.  Coffroth  and  T.  A.  Stuart,  for  the  appellee. 

366  NEW,  J.  This  action  was  coimnenced  in  the  Tippecanoe 
circuit  court,  and  the  venue  was  changed  to  the  Garroll  circuit 
court 

The  appellant  was  the  plaintiff  below.  The  action  is  to  re- 
cover money  a.lleged  to  have  been  paid  by  the  appellamt  to  the 
appellee  on  a  forged  instrument  of  writing. 

The  complaint  contains  two  paragraphs.  The  first  is  as  fol- 
lows, tbe  caption  omitted: 

366  «Tbe  plaintiff  complains  of  tbe  defendnnt,  amd  mya  tbat 
on  the  4th  of  January,  1884,  the  defendant  obtained  from  the 
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plaintiff  the  sum  of  tTiree  hundred  and  forty-nine  dollars  and 
ninety-two  cents,  -by  means  of  the  following  forged,  fictitious, 
and  counterfeit  writing,  to  wit: 

$  25  92  Office  of  Township  Trustee,) 

324  00  Franklin  School  Township,        V 

Montgomery  County,  September  1st,  1882.) 

$349  92 

"  'This  certifies  that  there  is  due  from  this  township  to  A. 
S.  Griswold,  or  order,  three  hundred  and  twenty-four  dollars, 
payable  out  of  the  special  sdhool  fund,  January  1st,  1884,  with 
interest  at  6  per  cent  annum,  payable  at  First  National  Bank, 
Crawfordsville,  Ind.  CHAS.  JOHNSTON, 

"Trustee  Franklin  School  To\viiship.* 

"Which  said  fictitious  and  forged  writing  said  defendant  in- 
dorsed and  ipresented  to  the  plaintiff  at  its  bankinghouse,  in 
Crewfordsville,  Indiana,  and  received  payment  thereof  in  said 
sum  above  named  from  the  plaintiff. 

"The  plaintiff  further  avers  that  said  Charles  Johnston  waa, 
September  1,  1882,  trustee  of  Franklin  school  township,  in 
Montgomery  county,  Indiana,  and  was,  on  January  4,  1884,  a 
customer  of  the  plaintiff,  and  had  his  funds  and  moneys  de- 
posited with  the  plaintiff,  and  had  in  the  plaintiff's  'bank  more 
than  money  enough  to  pay  the  aforesaid  writing.  Said  defend- 
ant presented,  and  caused  to  be  presented,  bo  the  plaintiff,  at 
its  bankinghouse  aforesaid,  said  writing,  with  the  following  in- 
dorsements on  the  back  thereof,  to  wit:  *A.  S.  Griswold.  Pay 
to  the  order  of  B.  "Wasson,  C,  for  collection  for  aoct.  of  the  In- 
diania  National  Bank,  Lafayette,  Ind.  J.  C.  Brockenbrough,  cash- 
ier'; and,  upon  the  faith  of  said  indorsement  of  the  defendant, 
and  a^rreement  with  said  Johnston,  that  said  Johnston  instructed 
plaintiff  to  pay  off  any  note  or  order  or  warrant  given  by  him  as 
trustee,  and  that  whenever  he  was  in  the  city  he  woaild  pay  to 
plaintiff  "^  the  money  so  advanced.  The  plaintiff,  supposing 
the  said  writing  and  indorBomcnt  to  be  genuine,  paid  and  took 
up  Baid  writing,  or  note,  for  the  accommodation  of  said  Charles 
Johnston,  as  tnisfpc,  and  paid  said  sum  of  money,  to  wit,  three 
liundrod  and  forty-nine  dollans  and  nincty-4wo  cents,  to  the  Cit- 
izens' Nation/il  Bajik,  of  Crawforrdv'srville,  Indiana,  who  hold  said 
writing  or  note  for  collection  by  virtue  of  said  rndorscmput  to 
HBid  B.  Wfuwon.  who  was  at  the  time  of  said  indorsofmont.  to  wit, 
prior  to  Jamwry  4.  IRRl,  nnd  nmr  i«.  the  rnshiTT  mt  said  Citizens' 
National  Bank:  nnd  snid  Citizms'  National  Bank,  as  the  oollecft- 
ing  agent  of  tlie  defendant,  roc«i\ied  said  money  so  paid  by  the 
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plaintiff,  and  paid  the  same  to  the  defendant,  in  whose  possession 
it  now  is,  said  defendant  claiming  the  same  as  its  own  money 
and  property;  thait  the  plaintiff  did  mot  know  said  instrument 
was  a  forgery  at  the  time  it  was  paid,  aaid,  as  soon  as  it  learned 
the  fact,  it  notified  the  defendant. 

"The  plaintiff  further  alleges  that,  previous  to  the  bringing 
of  this  action,  to  wit,  on  January  31,  1884,  it,  the  plaintiff,  de- 
manded said  money,  to  wit,  three  hundred  and  forty-nine  dollars 
and  ninety-two  cents,  of  said  defendant,  aJt  the  same  time  and 
place,  presenting  .the  writing,  or  notes,  as  aforesaid  set  out,  at 
its  bankinghouse  in  Lafayette,  Indiana,  during  banking  hours,  to- 
gether with  an  affidavit  of  said  Charles  Johnston,  such  trustee, 
that  said  writing  or  note  was,  and  is,  a  forgery,  and  was  never  ex- 
ecuted by  'him;  but  the  defendant  refused  to  pay  baick  said  sum, 
or  any  other  amount,  or  any  part  thereof.  At  the  time  of  mak- 
ing said  demand,  said  plaintiff'  tendered  back  to  the  defendant 
said  forged  writing  or  note,  then  and  there  making  it  acquaint- 
ed and  informing  it  of  the  aforesaid  facts. 

"At  the  time  said  note  was  presented  to  the  plaintiff  for  pay- 
ment, it,  the  plaintiff,  supposed  said  writing  or  note  was  a  viaMd 
obligation  duly  signed  and  executed  by  the  said  Charles  John- 
ston, and  relying  upon  that  supposition,  and  further  relying 
upon  the  defendant's  indorsement  on  said  writing  or  note,  then 
giving  it  currency  and  credit  as  a  valid  and  suibsisting  obliga- 
tion, it,  the  plaintiff,  paid  said  sum  of  ^^^  money  to  the  defend- 
ant, or  to  its  collecting  agent,  as  aforesaid  stated. 

"Said  writing  or  note  is,  in  fact,  counterfeit,  false,  forged,  and 
spurious,  and  of  no  value  whatever,  and  said  Charles  Johnston 
refuses  to  accept  the  same,  or  to  extend  to  the  plaintiff  any 
money  or  credit  by  reason  of  said  payment. 

"Wherefore,  on  account  of  the  aforesaid  reason  and  facts,  the 
plaintiff  says  said  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  three  hundred  and  forty-nine  dollars  and  ninety-two 
cents  for  money  had  and  (received  by  the  defendant  for  the  use 
and  benefit  of  the  plaintiff,  which  sum  is  due  and  unpaid,"  etc. 

The  second  paragraph  is  in  form  the  common  count  for  money 
ihad  and  received. 

The  answer  to  the  complaint  is  in  two  paragraphs,  the  first 
being  a  general  denial. 

The  second  paragraph  is  as  follows:  "And  for  a  further  an- 
swer to  the  first  paragraph  of  said  corn.plaint,    the    defendant 

says:  That  on  the day  of  June,  1883,  the  said  A.  S.  Gris- 

wold,  he  being  the  same  person  who  is  mentioned  in  said  com- 
plaint as  the  payee  of  said  alleged  certificate  of  indebtedness 
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was  a  person  of  good  standing  for  integiity  at  the  city  oi.  L«- 
fayebte,  in  tlie  state  of  Indiana,  and  had  been  doing  business 
thereat,  and  at  ihe  time  aforesaid  was  introduced  to  the  de- 
fendant as  such  by  a  gentleman  of  social  and  business  standing 
and  respect  in  said  community,  and  in  who«i  the  defendant  had 
full  confidence;  that  at  and  before  said  time  this  defendant  was  a 
national  banking  asgociation  at  said  city  of  Lafayetbe,  pursuant 
to  the  act  of  Congress  for  .the  organization  of  national  -banks,  and 
was  engaged  in  the  discounting  of  notes,  bills,  and  other  evi- 
dences of  indebtedness,  and  also  in  a  general  banking  business. 

"That  at  the  time  aforesaid,  and  after  the  introduction  afore- 
said, the  eaid  Griswold  offered  to  tfhis  defendant  the  certificate 
of  indebtedness  described  in  the  complaint  for  discount,  find 
asked  the  defendant  to  discount  the  Game  for  value;  that  this 
defendant,  believing  said  certificate  to  'be  ^^^  genuine,  and  in 
all  respects  good  and  valid,  and  having  theretofore  purchased 
similar  certificates,  and  having  a-hvays  found  them  to  be  valid, 
did  purchase  frc;n  said  Griswold  said  certificate  described  in 
the  complaint  and  did  pay  him  therefor  the  sum  of  three  hun- 
dred and  twenty-four  dollars,  and  thereupon  said  Griswold  did 
indorse  said  certificate  to  this  defendant  by  writing  his  name 
across  the  back  thereof,  and  did  deliver  the  same  to  this  defend- 
ant; that,  at  eaid  time,  said  Charles  Johnston,  the  apparent 
maker  of  said  certificate,  resided  in  the  adjoining  county  of 
Montgomery,  and  his  handwriting  yms  unknown  to  this  de- 
fendant. 

"That  at  the  maturity  of  said  certificate,  the  defendant,  still 
believing  that  said  certificate  was  genuine  and  valid,  sent  the 
same  for  collection  to  its  correspondent  and  agent,  the  Citizens* 
National  Bank  of  Crawfordsville,  located  in  said  county  of  Mont- 
gomor}',  and  indorsed  the  same  for  collection;  that  on  the  day  of 
the  maturity  of  said  certificate  of  indebtedness,  to  wit,  on  the 
fourth  day  of  January,  1884,  the  said  Citizens'  National  Bank, 
mippo=ing  t.hc  same  to  be  genuine,  presented  said  certificate  at 
the  bankinghouse  of  said  plaintiff,  being  the  same  place  at  which 
it  wufi  mnde  pnya'ble,  and  said  plaintiff  thereupon  paid  the  same 
t/)  mid  Citizens'  Bank,  and  it  afterward  paid  the  same  to  this  de- 
fendant. 

"That  afterward,  on  the  thirty-first  day  of  January,  1884,  and 
not  before,  eaid  plain'tiff  notified  thi?  defendant  that  eaid  certifi- 
cate w<w  a  forfTcry,  and  that  never  before  had  this  defendant  any 
knowledge,  information,  or  suspicion  that  said  certificate  was  not 
genuine  or  inrnlid  for  any  eftu«»e." 

To  thia  paragraph  of  the  answer  a  reply  waa  filed  of  two  para- 
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graphs,  .the  first  of  which  was  a  general  denial.  The  second 
paragraph,  in  its  leading  averments,  is  not  unlike  the  first  para- 
graph of  the  complaint.  We  do  not  find  it  necessary  to  set  it 
out. 

The  cause  was  tried  by  the  court,  and,  a;t  the  request  of  the  ap- 
pellant, a  special  finding  of  facts  was  made,  with  statement  ^^^ 
of  conclusions  of  law,  'the  latter  being  in  favor  of  the  appellee 
and  excepted  to  hy  the  ap/pellant 

Judgment  was  Tendered  in  the  appellee's  favor  for  costs. 

The  appellant  assigns  error  upon  the  overruling  of  the  de- 
murrer to  the  second  paragraph  of  the  answer  and  upon  the 
conclusions  of  law. 

The  rule,  as  generally  stated  in  the  decided  oases,  is,  thait  a 
bank,  in  accepting  and  paying  a  check  or  paper  presented  to 
it,  is  held  to  know  the  signature  of  the  drawer,  and  is  not  at 
liberty  afterward,  in  a  controversy  between  it  and  an  innocent 
ftiolder,  to  dispute  the  drawer's  signature.  And,  therefore,  if  the 
signature  of  the  drawer  is,  on  a  subsequent  day,  discovered  to  be 
a  forgery,  the  bank  cannot  compel  the  holder  to  whom  the  pay- 
ment was  made  to  restore  the  money,  unless  the  holder  be  in 
some  way  implicated  in  fault.  This  rule  is  founded  upon  the 
supposed  negligence  of  the  bank  in  failing,  by  an  examination 
of  the  signature,  when  the  paper  is  presented,  to  detect  the  for- 
gery and  refuse  payment.  The  baoik  is  presumed  to  know  the 
handwriting  of  the  drawer,  and,  therefore,  as  between  them,  the 
bank  must,  because  of  its  imputed  negligence,  bear  the  loss,  if 
the  holder  was  innocent  of  contribution  to  this  mistake:  Price  v. 
Neal,  3  Burr.  1354;  United  States  Bank  v.  Bank  of  Georgia,  10 
Wheat.  333;  Smith  v.  Mercer,  6  Taunt.  76;  Bank  of  Gloucester 
V.  Salem  Bank,  17  Mass.  33;  Bank  of  Commerce  v.  Union  Bank, 
3  N.  Y.  230;  Goddard  v.  Merchants'  Bank,  4  N.  Y.  147;  Nation- 
al Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77;  7  Am.  Eep.  310 
National  Bank  of  Commerce  v.  National  etc.  Assn.,  55  N.  Y.  211 
14  Am.  Rep.  232;  White  v.  Continental  etc.  Bank,  64  N.  Y.  316 
21  Am.  Eep.  612;  Eedington  v.  Woods,  45  Cal.  406;  13  Am 
Eep.  190;  Bemheimer  v.  Marshall,  2  Minn.  78;  72  Am.  Dec.  79 
Ellis  V.  Ohio  etc.  Co.,  4  Ohio  St.  628;  64  Am.  Dec.  610;  Johnston 
V.  Commercial  Bank,  27  W.  Va.  343;  55  Am.  Eep.  315;  Eou- 
vant  V.  San  Antonio  Nat.  Bank,  63  Tex.  610;  Firs.t  Nat.  Bank  v. 
Eicker,  71  111.  439;  22  Am.  Eep.  104;  Levy  v.  Bank  of  United 
States,  4  Dall.  234. 

While  the  rufe  will  generally  be  found  thus  stated,  it  is  ^*** 
very  manifest  that  the  courts  have  shown  a  steadily  increasing 

am.  St.  Rep.,  Vol.  LI.  — 16 
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idisinclination  to  extend,  by  analogy,  the  doctrine  kid  down  in 
Price  T.  Neal,  3  Burr.  1354,  and  the  cases  following  it,  to  other 
cases  resting  upon  facts  substantially  different.  Indecid,  the  rule, 
as  we  have  given  it,  and  as  it  is  generally  found  to  be  stated,  has 
been  vigorously  assailed  by  standard  aubliore,  as  a  rule  too  favor- 
able to  the  holder,  not  the  most  fair,  nor  best  calculated  to 
effectuate  justice  between  the  drawee  and  the  drawer:  2  Daniel 
on  Negotiable  Inatniments,  4th  ed.,  sees.  1361,  1362;  Chitty  on 
Bills  and  Notes,  13th  Am.  ed.,  431,  485;  2  Morse  on  Banks  and 
Banking,  3d  ed.,  ©ecs.  464-466. 

In  the  ca^e  at  bar,  the  foiled  instrument,  as  appears  by  the 
answer,  vt^as  put  in  circulation  in  the  first  instance  by  Griswald, 
the  forger,  he  indorsing  it  to  the  appellee.  For  the  purpose  of 
obtaining  the  money  on  it,  the  appellee,  after  indorsing  it,  caused 
it  at  maturity  to  be  presented  to  the  appellant,  and  received  tihe 
money  on  it. 

The  responsibility  of  the  bank,  raider  the  ru'le  we  have  stated, 
is  based  upon  presumption  alone,  and  is  decisive  only  when 
the  party  receiving  the  money  has  in  no  way  contributed  to  or 
promoted  the  mistake  or  fraud. 

In  the  case  of  National  Bank  of  North  America  v.  Bangs,  106 
Mass.  441,  8  Am.  Eep.  349,  it  is  said:  'T^n  the  absence  of  actual 
fault  or  negligence  on  the  part  of  the  drawee,  his  constructive 
faoiH,  in  not  knowing  the  signature  of  the  drawer  and  detecting 
the  foi^ery,  will  not  preclude  his  recovery  from  one  who  has 
received  the  money  with  knowledge  of  the  forgery,  or  who  took 
the  check,  under  circumstances  of  suspicion,  without  proper  pre- 
cautions, or  whose  conduct  has  been  such  as  to  mislead  the 
drawee,  or  to  induce  him  to  pay  the  check  without  the  usual 
Bcrutiny  or  other  precautions  against  mistake  or  fraud.  These 
exceptions  are  implied  by  the  very  tenne  in  whdah  the  general 
rule  is  ordinarily  stated.  The  case  of  Ellis  v.  Ohio  etc.  Co., 
4  Ohio  St.  628,  64  Am.  Dec.  610,  is  an  express  decision  to  that 
effect,  and  contains  '***  an  able  and  thorough  discussion  of  the 
subject.  We  are  aware  of  no  case  in  which  the  principle  tftiiat 
the  drawee  is  bound  to  know  the  si^ature  of  the  drawer  of  a 
bill  or  check,  which  he  undertakes  to  pay,  has  been  held  to  be 
decisive  in  favor  of  a  payee  of  a  forged  bill  or  check  to  which 
he  has  him.self  given  credit  by  his  indorsement":  See  also,  Mc- 
Kleroy  v.  Southern  Bank  of  Kentucky,  14  La,  Ann.  458;  74  Am. 
Dec.  438;  Canal  Bank  v.  liank  of  Albany,  1  Hill,  287;  Eouvant 
▼.  San  Antonio  Nat.  Bank,  63  Tex.  610. 

The  appollee'i  indorsement  upon  the  inatrumenit,  whatevefr 
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may  have  been  the  purpose  of  tha/t  indorsement,  would  bend  to 
divert  the  appellamt  from  inquiry  and  scrutiny,  for  it  gave  to 
the  paper  the  appearance  of  a  genuine  transaction.  The  names 
of  Griewoild  and  ithe  appellant  on  the  back  of  the  paper  woiuld 
apparently  be  inconsistent  with  amy  suspicion  of  a  forgery  of 
Joihnston's  name.  The  appellee  was  a  bank  doing  business  in 
an  adjoining  county.  Its  indorsement,  following  that  of  Oris- 
wold,  would  hardly  fail  to  inspire  confidence  in  the  genuinemiess 
of  the  paper — ^as  vouching  for  it. 

It  is  not  sihown  by  the  answer  that  to  -allow  a  recovery  by  ilhe 
appellant  will  place  the  appellee  in  a  worse  position  than  if  pay- 
ment had  been  refused.  In  Ellis  v.  Ohio  etc.  Co.,  4  Ohio  St. 
628,  64  Am.  Dec.  610,  it  is  said:  "To  entitle  the  holder  to  retain 
money  obtained  by  mistake,  upon  a  forged  instrument,  he  must 
occupy  the  vantage  ground,  by  putting  the  drawee  alone  in  the 
wrong;  and  he  must  be  able  truthfully  to  assert  that  he  put  the 
w'h'ole  responsibility  upon  the  drawee,  and  relied  upon  him  to 
decide,  and  tihat  the  mistake  arising  from  his  negligence  cannot 
now  be  corrected  without  placing  the  holder  in  a  worse  position 
thaai  though  payment  had  been  refused." 

The  view  that  the  drawee  should  be  allowed  to  recover  the 
money,  if  the  position  of  the  holder  has  remained  unohanged, 
is  advocated  by  Daniel  and  Morse  in  the  references  we  have 
already  given:  See,  also.  Merchants*  Nati  Bank  v.  National 
Bank  of  the  Commonwealth,  139  Mass.  513. 

^®^  But  however  this  may  be,  we  cannot  say  that  the  appel- 
lee's indonsemenit  of  the  forged  instrument  did  not,  fii  some  de- 
gree, induce  the  payment  of  the  money. 

We  do  not  think  the  allegation  in  the  answer,  that  the  paper 
was  indonsed  by  the  appellee  "for  collection,*'  can  materially 
affect  the  question  of  ladhes. 

In  the  case  of  National  Bank  of  North  America  v.  Bangs,  106 
Mass.  441,  8  Am.  Eep.  349,  the  indorsement  was  for  collection: 
See,  also.  Star  etc.  Ins,  Co.  v.  New  Hampshire  Nat.  Bank,  60  N. 
H.  443. 

It  is  averred  in  the  answer  that  tfhe  payment  was  made  by  the 
appellamt  to  the  aippellee  on  the  4th  of  January,  1884,  and  that 
the  latter  was  mot  informed,  nor  did  it  have  knowledge,  of  the 
forgery  until  the  twenty-fourth  day  of  said  month.  Notice  and 
demand  for  restitution  should  be  within  a  reasonable  time.  What 
is  a  reasonable  time  depends  upon  the  circumstances  of  the  case. 
Mere  space  of  time  is  not  important,  unless  it  be  made  to  clearly 
appear  that  the  holder  will  be  put  to  more  liability,  trouble,  or 
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expense  by  a  restitution  then,  than  if  notice  had  been  received 
earlier.  In  the  present  caee,  the  appellee  had  no  indbrser  behind 
it  but  the  forger,  and,  so  far  as  can  be  known  from  the  answer, 
any  remedy  which  the  appellee  may  have  had  against  him  re- 
mains unimpaired. 

The  forged  instrument  paid  off  by  the  appellant  was  not 
negotiaible  according  to  the  law  merchant,  although  it  purported 
to  be  payable  at  a  bank:  State  v.  Hawee,  112  Ind.  323.  Such 
paper  cannot  be  said  to  be  taken,  or  to  circulate,  on  the  intrinsic 
credit  of  the  instrumenft  itself.  This  fact,  as  it  seems  to  us,  ia 
not  without  some  weight  upon  the  question  of  promptness  in 
giving  notice.  It  is  alleged  in  the  comiplaint  that  the  appellee 
was  notified  by  the  aippellant  of  the  forgery  as  soon  as  it  learned 
the  fact.  We  would  not  be  justified  in  holding  that  the  aver- 
ment in  the  answer  respecting  notice  is  a  good  defense  to  the 
complaint:  See  2  Daniel  on  Negotiable  Instruments,  4th  ed., 
sec.  1372;  2  Morse  on  Banks  and  Banking,  3d  ed.,  sec.  488;  Oanal 
»•*  Bank  v.  Bank  of  Albany,  1  Hill,  287;  Rouvant  v.  San  An- 
tonio Nat.  Bank,  63  Tex.  610;  Ellis  v.  Ohio  etc.  Co.,  4  Ohio  St 
628;  64  Am.  Dec.  610;  Union  Nat.  Bamk  of  Chicago  v.  Balden- 
wick,  45  111.  375. 

The  demurrer  to  the  second  paragraph  of  the  answer  should 
have  been  sustained.  Having  reached  this  conclusion,  the  special 
finding  does  not  require  attention. 

The  judgment  is  reversed,  with  costa. 

BANK8-»RIGHT  TO  RECOVER  MONEY  PAID  ON  FORGED 
OR  ALTERED  CHECK.— If  a  payee  named  in  a  check  indorses  it  to 
a  bank  other  than  the  one  on  which  it  was  drawn,  and  receives  the 
amonnt  thereof,  he  is  liable  in  an  action  of  assnmpsit  for  the  moneys  so 
received  if  the  check  has  been  forged,  or,  thongh  genuine  when  issned, 
it  has  been  altered  by  changing  the  name  of  the  payee  and  by  raising 
the  amount:  Birminjrham  Nat.  Bank  v.  Bradley,  103  Ala.  109;  49  Am. 
St.  Rep.  17,  and  note.  If  a  bank  to  which  drafts  are  confided  for  col- 
lection transmits  them  to  another  bank  at  the  place  where  the^  are 
payable,  and  receives  from  the  latter  drafts,  the  amount  of  which  it 
pays  over  to  its  customer,  and  such  drafts,  being  immediately  for- 
warde  i  for  collection,  are  dishonored,  the  moneys  so  paid  may  be  re- 
covered from  the  cnstomer  receiving  them:  Waterloo  Milling  Co,  v. 
Kuenster,  158  III.  259;  49  Am.  St.  Rep.  156,  and  note.  See,  also,  the 
ixtended  note  to  People's  Bank  t.  Franklin  Bank,  17  Am.  St.  Rep.  893. 
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[5  Indiana  Afpeau,  89.] 

CONTRACTS.— THE  STATUTE  OF  FRAUDS  does  not  render 

an  agreement  absolutely  void,  but  simply  withholds,  the  power  of  en- 
forcement, and  prevents  the  collection  of  damages  for  nonperformance. 

CONFLICT  OF  LAWS— CONTRACTS— LEX  FORI— REMEDY. 
The  law  of  the  place  where  a  contract  is  made,  including  that  applicable 
to  the  remedy,  so  far  as  it  affects  the  validity  or  obligation  of  the  contract, 
is  as  much  a  part  of  it  as  if  expressly  referred  to  or  incorporated  in  its 
terras;  and,  if  the  contract  is  voidable  there,  it  is  voidable  everywhere. 
This  does  not  conflict  with  the  general  rule  that  in  matter  of  procedure 
the  lex  fori  controls,  as  "  procedure,"  in  this  connection,  applies  to  the 
nature  of  the  action,  as  whether  it  shall  be  covenant,  assumpsit,  debt,  etc., 
to  the  rules  of  pleading  and  evidence,  the  order  and  manner  of  trial,  the 
nature  and  effect  of  process,  and  perhaps,  to  all  other  matters  of  remedy 
only,  which  are  not  incorporated  into  the  contract  as  affecting  its  na- 
ture and  obligatory  character, 

CONFLICT  OF  LAWS— STATUTE  OF  FRAUDS.— An  agree- 
ment voidable  by  the  statute  of  frauds  in  the  state  in  which  it  was  made 
cannot  be  enforced  in  another  state,  thougti,  had  it  been  made  in  the 
latter  state,  it  would  have  been  valid  and  enforceable  therein. 

EVIDENCE— PROOF  OF  LAW  OF  ANOTHER  STATE.  — Un- 
der a  statute  authorizing  it,  the  law  of  another  state  may  be  proved  by 
reading  it  from  the  statute  book  of  that  state,  which  purports  to  have 
been  printed  by  authority. 

LANDLORD  AND  TENANT— LEASE— STATUTE  OF  FRAUDS 
—PART  PERFORMANCE.— The  occupancy,  by  a  lessee  under  a  parol 
lease,  of  a  part  of  the  land  demised,  and  payment  of  rent  for  such  part, 
do  not  amount  to  such  part  performance  as  will  arrest  the  operation  of 
the  statute  of  frauds,  and  give  the  lessee  a  right  to  the  remainder  of  the 
land. 

EVIDENCE —FOREIGN  STATUTE— PRESUMPTION.— After 
the  existence  of  a  foreign  statute  has  been  proved,  it  will  be  presumed 
to  remain  in  force. 

W.  A.  ChiUop,  C.  B.  Kessinger,  J.  T.  Beasley,  and  A.  B.  Wil- ' 
liams,  for  the  appellant. 

J.  S.  Bays  and  S.  J.  Gee,  for  the  appellee. 

»•  CRUMPACKEE,  J.  This  action  wafi  commenced  by 
Cochran  against  Ward,  to  recover  damage  for  the  breach  of  a 
parol  lease  for  lands  in  the  state  of  Illinois.  The  complaint  al- 
leges, in  sui'betance,  that  the  defendant  was  the  owner  and  in 
possession  of  a  tract  of  four  hundred  acres  of  farm  land  situated 
in  Lawrence  county,  in  the  state  of  Illinois,  and,  on  the  twen- 
tieth day  of  April,  1888,  said  defendant  rented  said  land  to  the 
plaintiff  for  the  term  of  one  year,  beginning  on  the  first  day  of 
July,  1888,  and  agreed  to  surrender  the  possession 
thereof  to  the  plaintiff  on  that  day;  that  plaintiff  was  to  yield 
and  pay  a  specified  share  of  the  crop  as  rental,  that  plaintiff  re- 
lied upon  said  agreement,  and  failed  to  procure  other 
land    to    cultivate    until    it    was    too    late    in    the    season 
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to  obtain  any,  and  stood  ready  and  willing  to  perform 
said  lease,  but  the  defendant  wrongfully  refused  to  surrender 
the  possession  of  said  premises  as  he  had  agreed,  and  refused  to 
permit  plaintiff  to  cultivate  said  land,  but  rented  a  great  portion 
of  it  to  another,  wbereby  plaintiff  was  thrown  out  of  employ- 
ment, and  lost  the  benefit  of  said  lease,  to  his  damage,  etc. 

An  answer  of  five  paragraphs  was  filed  to  the  complaint,  tho 
first  of  which  was  a  general  denial.  The  fifth  alleged  that  the 
agreement  sued  upon  was  in  parol,  and  that  it  was  made  in  the 
state  oi  Illinois,  where  the  defendant  lived  and  tilie  real  esba/te 
was  situate,  and  that,  under  the  Illinois  statute  of  frauds,  tihe 
agreement  was  not  enforceable.  A  copy  of  sections  1  and  2  of 
the  statute  was  pleaded  with  this  paragraiph.  They  are  as  fol- 
lows: 

"Section  1.  Be  it  enacted  by  the  people  of  the  state  of  ®*  Illi- 
nois, represented  in  the  general  assembly,  that  no  action  shall 
be  brought  whereby  to  charge  any  executor  or  administrator, 
upon  any  special  promise,  bo  answer  any  debt  or  damages  out  of 
his  own  estate,  or  whereby  to  charge  the  defendant  upon  any 
s])ecial  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  or  to  charge  any  person  upon  any  agroement 
made  upon  consideration  of  marriage,  or  upon  any  agreement 
that  is  not  to  be  performed  within  tlie  space  of  one  year  from 
the  making  thereof,  unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized." 

"Sec.  2.  No  action  shall  be  brought  to  charge  any 
peraon  u{>on  any  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  for  a 
lon^'cr  term  than  one  year,  unless  such  contract,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  la.wfully  authorized  in  writing  signed  by  sruch  party. 
This  section  shall  not  apply  to  sales  upon  execution,  or  by  any 
offir-or  or  porson  pursuant  to  a  decree  or  order  of  any  court  of 
record  in  this  state.** 

The  Iffiufs  were  closed  by  reply,  and  the  cause  tried  by  a  .jury, 
and  resulted  in  a  verdict  for  the  plaintiff.  At  the  renuost  of  the 
dof<»ndant.  tlio  court  submitted  interrogatories  to  the  jury,  which 
thev  answorfd  and  tlic  court  pave  judgment  in  favor  of  the  de- 
fendant upon  the  interrogatories,  notwithstanding  the  general 
Terdict. 
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A  numiber  of  questions  relative  to  the  rulings  of  tlie  court  in 
nmking  the  issues  were  reserved  \yy  counsel  for  appellant,  but 
the  issues  of  fact  out  of  whicih  such  questions  arose  having  been 
all  decided  in  appellantt's  favor  by  the  jiiry,  we  cannot  regard 
such  questions  as  maiterial  under  section  658  of  the  Kevised 
Statutes  of  1881. 

®*  The  controlling  question  in  the  case  relates  to  the  action 
of  the  court  in  awarding  appellee  judgment  upon  the  special 
findings. 

The  jury  found,  in  answer  to  th.e  interrogaibories,  that  the 
agreement  was  by  parol,  and  was  completed  in  the  state  of  Illi- 
nois on  the  twentieth  day  of  April,  1888,  and  purported  to  lease 
tihe  real  estate  described  in  the  complaint  for  one  year  from  ithe 
first  day  of  July,  1888;  that  said  real  estate  was  in  the  state 
of  Illinois,  and  the  agreement  was  to  have  been  performed  in 
that  state.  They  also  found  the  first  section  of  the  Illinois 
statute,  as  set  out  with  the  answer,  to  have  been  in  force  at  the 
time  the  agreement  was  made. 

It  is  admitted  by  both  parties  in  the  argument  that  under  ilhe 
law  in  Illinois  a  parol  agreement  to  lease  real  estate  for  the  term 
of  &  year,  to  begin  at  some  definite  time  in  the  future,  oomes 
within  the  provisions  of  section  1  of  the  Illinois  statute,  and,  con- 
sequently, is  not  enforceable.  So,  tested  by  the  Illinois  law, 
the  agreement  in  suit  in  the  case  before  us  is  voidable,  and  dam- 
ages could  not  be  recovered  for  its  breach:  Wheeler  v.  Franken- 
thal,  78  111.  124;  Comstock  v.  Ward,  22  111.  248;  Olt  v.  Lohnas, 
19  111.  576. 

The  fifth  clause  of  section  1  of  our  statute  of  "frauds  amd  per- 
juries" (Rev.  Stats.  1881,  sec.  4904)  provides  that  no  action  shall 
be  brought  "upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof,"  unless  in  writing,  etc. 
This  is  substanitially  the  same  as  the  Illinois  provision,  and  is 
taken  from  the  English  statute  of  29  Charles  II.,  chapter  3. 
But  ouir  statute  pewnits  parol  leases  for  a  term  not  exceeding 
three  yeairs,  and  it  is  the  settled  law  of  this  state  that  the  clause 
above  quoted  bas  no  reference  to  contracts  relating  to  real  es- 
tate: Eailsback  v.  Walke,  81  Ind.  409;  Baynes  v.  Chastain,  68 
Ind.  376;  Fall  v.  Hazeilrigg,  45  Ind.  576;  15  Am.  Rep.  278. 

So,  it  is  seen,  that  the  agreement  in  controversy  is  not  repug- 
nant to  any  'provision  of  the  statute  of  this  state,  and  must  be 
held  good  if  the  laws  of  this  state  are  a:pplicable. 

®*  With  considerable  force  and  ingenuity,  counsel  for  appel- 
lant oontPTid  ithat  the  statute  of  frauds  relates  entirely  to  the 
remedy  and  procedure,  and  that  the  rule  is  universal  that  the 
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kx  fori  always  controls  in  such  matters.  This  doctrine  was  an- 
nounced by  the  courts  as  applicable  to  personal  contracts,  in 
Leroux  v.  Brown,  12  Com.  B.  801,  and  Downer  v.  Chesebrough, 
36  Conn.  39;  4  Am.  Rep.  29. 

It  seems  to  be  generally  admitted  that  the  statute  of  frauds 
does  not  render  an  agreement  absolutely  vodd,  but  simply  with- 
holds the  power  of  enforcement,  and  prevents  the  collection  of 
damages  for  nonperformance.  The  rule  in  Indiana  and  Illinois 
is  the  same  in  this  resi>eot:  Lowman  v.  Sheets,  124  Ind.  416; 
Schierman  v.  Beckett,  88  Ind.  52;  Wills  v.  Eoss,  77  Ind.  1;  40 
Am,  Rep.  279;  Morris  v.  Goodwin,  1  Ind.  App.  481;  Wheeler  v. 
Frankenthal,  78  lU.  124;  Collins  v.  Thayer,  74  111.  138;  Chicago 
etc.  Co.  V.  Davis  etc.  Co.  (111.,  Oct.  31,  1890),  25  N.  E.  Rep.  669. 
A  contract  made  in  another  state,  and  which  is  void  xmder  the 
laws  of  that  state,  will  not  be  enforced  in  this  staite  even  though  it 
wou-ld  have  been  good  if  made  here:  Keiwert  v.  Meyer,  62  Ind. 
687;  30  Am.  Rep.  206. 

But  it  is  claimed  that  the  rule  applied  to  contracts  relating 
to  real  estate  is  different  from  that  applied  to  personal  oofntracts, 
and  that  the  former  are  governed  by  the  loci  rei  sitae.  There 
can  be  no  doubt  of  the  correctness  of  this  ru'le,  in  so  far  as  it 
relates  to  questions  of  construction,  title,  covenants  real,  mode 
and  formality  of  execution,  and  all  things  else  which  the  laws 
of  the  situs  impress  upon  the  nature  of  the  property  and  the 
character  of  the  tenure  and  mode  of  transmision.  But  wliere 
a  convej'ance  is  executed  in  this  State,  betwerai  citizens  of  this 
state,  for  lands  in  another  state,  in  so  far  as  it  treats  of  covenants 
which  never  attach  to  the  soil,  but  are  essentially  personal,  the 
laws  of  this  state  control:  Jackson  v.  Green,  112  Ind.  341; 
Bethell  v.  Bethell,  92  Ind.  318;  Fisher  v.  Parry,  68  Ind.  465; 
Craig  V.  Donovan,  63  Ind.  513. 

But  it  is  insisted  that  as  to  mere  matters  of  procedure,  ** 
every  forum  must  apply  its  own  kws  and  rules,  regardless  of 
the  character  of  the  action,  and,  to  a  certain  extent,  we  think 
this  must  be  true. 

In  the  case  before  us,  however,  under  the  findings  of  the 
jury,  the  plflce  of  the  contract  and  the  situs  are  the  same,  and  the 
judgment  of  the  trial  court  must  be  upheld,  unless  we  regarcl 
the  statute  of  frauds  as  relating  merely  to  the  procedure,  and  not 
M  afTecting  the  oblip^itory  chnrncter  of  the  ngreoment. 

It  is  impossible  to  consider  a  contract  separately  from  the  rein- 
edy  given  by  the  law  for  its  enforcement,  because  it  is  this  that 
uupplies  it  with  legal  vitality.  The  law  is  an  essential  factor  in 
every  contract,  and  is  presumed  to  l>e  considered  by  tilie  parties 
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in  their  deliberations.  If  the  law  of  the  place  stampe  upon  an 
agreement  the  quality  that  it  shall  be  voidable,  and  that  its  per- 
formamce  shall  be  a  pure  matter  of  conscience  or  grace  with 
the  parties,  that  quality  becomes  a  part  of  the  substance  of  the 
agreement,  and  characterizes  it  wherever  it  may  be.  A  right 
witihout  a  remedy  for  its  enforcement  is  a  mere  fiction.  Thus 
it  is  said  by  Swayne,  J.,  for  the  court  in  Edwards  v.  Kearzey, 
96  U.  S.  595:  "It  is  also  the  settled  doctrine  of  this  court  that 
the  laws  which  subsist  at  the  time  and  place  of  making  a  con- 
tract enter  into  and  form  a  part  of  it  as  if  they  were  expressly 
referred  to  or  incorporated  in  its  terms.  This  rule  embraces  alike 
those  which  affect  its  validity,  construction,  discharge,  and  en- 
foroement." 

At  another  place  in  the  opinion  the  learned  judge  said:  "The 
obligation  of  a  contract  includes  everything  within  its  obligatjory 
ecope.  Among  these  elements  nothing  is  more  importa^nit  than 
its  means  of  enforcement.  This  is  the  breath  of  its  vital  exist 
ence.  "Without  it  the  contract,  as  such,  in  view  of  the  law, 
ceases  to  be,  and  falls  into  the  class  of  those  imperfect  obliga- 
tions, as  they  are  termed,  which  depend  for  their  fulfillment 
upon  the  will  and  conscience  of  those  upon  whom  they  rest. 
The  ideas  of  right  and  remedy  ****  are  inseparable.  *Want  of 
right  and  want  of  remedy  dre  the  same  thing.* " 

There  can  be  no  doubt,  we  think,  that  to  the  extent  that  the 
remedy  affects  the  validity  and  obligation  of  a  contract,  it  is 
imported  into,  and  becomes  an  essential  part  of,  it,  and  aharacter- 
izes  it  wherever  it  is  the  subject  matter  of  litigation. 

The  Illinois  statute  of  frauds  became  pait  of  the  agreement  in 
suit,  and  the  provision  that  no  action  should  be  maintained  for 
damaiges  for  the  breach  of  the  agreement  .became  as  much  a  part 
of  its  character  and  substance  as  if  specifically  incorpoirated 
therein.  The  right  to  defend  against  a  contract  growing  out  of 
any  of  its  inherent  qualities  -becomes  vested,  and  a  right  of  prop- 
erty, as  much  as  the  right  to  enforce  any  other  beneficial  provi- 
sion: Pritchard  v.  Norton,  106  U.  S.  124;  Cooley's  Constitu- 
tional Limitations,  362  (369). 

This  doctrine  does  not  conflict  with  the  general  ra'le  that  in 
matters  of  procedure  the  lex  fori  controls.  "Procedure,"  in  this 
connection,  applies  to  the  nature  of  the  action,  as  whether  it  shall 
be  covenant,  assumpsit,  debt,  etc.,  to  the  rules  of  pleading  and 
evidence,  the  order  and  manner  of  trial,  and  the  nature  and  effect 
of  process,  and  perhaps  to  all  other  matters  of  remedy  only,  which 
are  not  incorporated  into  the  contract  as  affecting  its  nature  and 
obligatory  character. 
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The  case  of  Leroux  v.  Brown,  2  Com.  B.  801,  holding  a  differ- 
ent doctrine,  was  questioned  in  a  later  English  case,  and  is 
criticised  by  a  recent  English  writer:  Gibson  v.  Holland,  L.  R. 
1  Com.  P.  1;  Marwell  on  Statutes,  2d  ed.,  180. 

The  case  of  Downer  v.  Cheeebrough,  36  Comi.  39,  4  Am.  Rep. 
29,  decides  only  that  the  lex  fori  should  supply  the  rules  of  evi- 
dence. 

In  the  case  of  Low  v.  Andrews,  1  Story,  38,  it  was  held  that  a 
contract  for  the  sale  of  goods  in  France,  if  valid  there,  would  be 
enforced  in  this  country,  thooigh  within  the  statute  of  frauds 
here. 

In  Scudder  v.  Bank,  91  U.  S.  406,  it  was  held  that,  in  an 
action  upon  a  parol  acceptance  of  a  bill  of  exchange  to  be  •• 
performed  in  Missouri,  the  statute  of  frauds  of  the  place  of  the 
contract  ehould  control,  aa  it  affected  the  formality  necessary 
to  create  a  legal  obUgation. 

The  case  of  Kling  v.  Fries,  33  Mich.  276,  was  an  action  in 
Michigan,  upon  a  contract  for  the  sale  of  goods  in  Ohio.  It 
was  held  that  the  Ohio  statute  of  frauds  applied. 

The  case' of  Houghtaling  v.  Ball,  19  Mo.  84,  59  Am.  Dec.  331, 
was  an  acdon  in  Missouri,  upon  a  contract  for  the  sale  of  .wheat, 
to  be  delivered  in  the  state  o^  Illinois.  It  was  decided  that  the 
Dlinois  statute  0(f  frauds  obtained. 

The  caee  of  Anderson  v.  May,  10  Heisk.  84,  was  an  action  in 
Tennessee,  upon  a  lease  for  lands  in  Arkansas.  The  court  de- 
cided that  the  statute  of  frauds  of  the  latter  state  should  be  al- 
lowed to  control  the  contract 

Denny  v.  Williams,  6  Allcm,  1,  was  an  action  in  Massachusetts, 
upon  a  contract  for  the  sale  of  wool  in  New  York,  and  the  de- 
fendant set  up  the  New  York  statute  of  frauds  The  court  held 
the  answer  good,  saying:  "As  the  contract  was  made  in  the  city 
of  New  York,  and  was  to  be  performed  there,  the  law"s  of  the 
state  of  New  York  must  govern  us  in  respect  to  its  construction 
and  performance." 

The  supreme  court  of  Tx>uisiana.,  in  Vidal  t.  Thompson,  11 
Mart.  (La.)  23,  said:  "An  instrument,  as  to  its  form  and  fommli- 
ties  attonding  its  execution,  must  be  tested  by  the  laws  of  tlie 
plare  where  it  was  made.** 

In  the  cfl8<»  of  Pickering  v.  Fisk,  6  Vt.  102,  the  court  used  thip 
langua^o:  "As  to  the  requif-ltos  of  a  valid  contract,  the  mode 
of  authontication,  the  form.s  and  ceremonies  required,  and,  in 
general,  iw  to  everything  which  is  nocesfwry  to  perfect  or  consum- 
mate  the  rontract.  the  lex  loci  contractiw  governs,  though  with 
respect  to  conveyanc-cs,  or  otlier  contracts  relarting  to  real  estate. 
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the  statutory  regulations  of  the  place  where  such  es.tate  is  situate 
must  he  ohserved." 

The  same  principle  was  applied  in  the  following  cases:  Hall- 
garten  v.  Oldham,  135  Mase.l;  46  Am.Rep.433;Dacosta  v.  Davis, 
24  K  J.  L.  319;  Gross  v.  Jordan,  83  Me.  380;  Butters  v.  Glass, 
31  »''  U.  C.  Q.  B.  379;  Van  Reimsdyke  v.  Kane,  1  Gall.  630; 
Baltimore  etc.  E.  E.  Go.  v.  Glenn,  28  Md.  287;  92  Am.  Dec. 
688;  Fox  v.  Matthews,  33  Miss.  433;  Young  v.  Pearson,  1  Cal. 
448;  Wilcox  etc.  Co.  v.  Green,  72  N.  Y.  17. 

There  is  no  analogy  hebween  (cases  like  the  one  before  us  and 
cases  in  which  the  hax  of  prescription  has  become  complete 
against  a  demamd.  In  the  latter,  it  is  a  question  of  presumptive 
paymeait  or  extinguishmeait,  and  such  presumption,  while  evi- 
dential, is  made  conclusive,  as  a  measure  of  public  policy,  while 
in  the  former  it  is  a  question  whether  there  ever  was  a  legal  lia- 
bility. 

It  shoTild  be  kept  in  mind  in  this  case  that  the  controversy  is 
between  the  lex  fori  upon  the  one  hand,  and  the  lex  loci  oon-- 
tractus  and  tihe  lex  rei  sitae  upon  the  other;  consequently,  we 
have  maintained  no  distinctions  between  the  latter,  nor  between 
actions  real  and  personal. 

There  was  no  error  in  awarding  appellee  judgment  upon  the 
special  findings. 

Nor  was  there  any  error  in  permitting  the  law  to  be  read  from 
the  statute  book  purporting  to  have  been  printed  by  authority. 
This  is  authorized  by  section  457  of  the  Eevised  Statutes  of  1881. 

The  judgment  is  affirmed. 

ON   PETITION   FOR   A    REHKARING. 

CEUIMPACKEE,  J.  We  are  urged,  in  a  very  earnest  and  ex- 
haustive brief  in  support  of  a  petition  for  a  rehearing,  to  recon- 
sider the  questions  decided  in  the  original  opinion,  but,  after 
due  consideration  of  the  reasons  advanced  by  counsel,  our 
convictions  remain  unchanged.  Tliere  are  questions  presented 
by  the  record,  however,  which  were  overlooked  in  the  original 
opinion,  and  a  rehearing  is  asked  upon  this  ground  also.  The 
first  of  these  questions  has  reference  to  the  action  of  the  court  in 
susftaining  a  demurrer  to  a  special  paragraph  of  reply,  Which 
alleged,  in  substaaice,  that  appellant  went  ®®  into  possession  of 
nearly  half  the  land  in  question,  raised  a  crop  thereon,  and  de- 
livered to  the  appellee  his  share  of  such  crop  as  rental,  but 
appellee  refused  to  sn'itrrefnder  possession  of  the  balance  of  th<^ 
land,  and  for  this  retfusail  damages  are  claimed.    It  is  insisted 
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that  thi«  paragraph  of  reply  ehovt'^d  such  a  part  performnce  of 
the  contract  as  to  take  it  out  of  the  Illinois  statute  of  frauds. 

It  is  not  generally  settled  vrhether,  in  any  case,  part  perform- 
ance of  a  parol  lease  will  take  it  out  of  the  operation  of  the 
statute.  The  gupreme  court  of  this  state,  in  the  case  of  Wolke 
V.  Fleming,  103  Ind.  105,  53  Am.  Eep.  495,  said:  "It  is  diflBcult 
to  conceive  any  reason  why  the  doctrine  of  part  performance 
does  not  apply  to  a  lease,"  yet  the  court  admitted  there  wbs 
some  conflict  of  opinion  upon  the  question,  and  expressly  de- 
clined to  take  any  authoritative  stajid  respecting  it,  because  not 
compel  led  to  do  so  in  the  decision  of  that  case.  Whatever  the 
rule  may  be  generally,  the  current  of  auithority,  both  in  this 
country  and  England,  declares  that  the  mere  taking  possession 
by  the  lessee  and  the  payment  of  rent  do  not  amount  to  such  part 
performance  as  will  arrest  the  operation  of  the  statute. 

The  English  mile  is,  that  a  parol  lease  in  contmv^nition  of  the 
provisions  of  the  statute,  under  which  possession  ia  taken,  creates 
a  tenancy  at  will,  and  payment  of  rent  thereunder  converts  it  into 
a  tenancy  from  month  to  month  or  year  to  year,  according  as  the 
rental  period  may  be  indicated  by  the  payments:  Cla3rton  v. 
Blakey,  8  Term  Rep.  3;  Browne  on  the  Statute  of  Frauds,  sec.  38. 

In  many  of  the  states  in  this  country,  the  English  rul^  is 
adopted,  while  in  others  lihe  only  tenancy  created  under  such 
circumstances  is  one  froon  year  to  year,  the  contract  controlling 
the  rights  and  obligations  of  the  parties  in  all  particulars,  except 
as  to  duration:  Warner  v.  Hale,  65  111.  395;  W'heeler  v.  Frank- 
enthal,  78  111.  124;  Creighton  v.  Sanders,  89  111.  543;  Brownell 
V.  Welch,  91  111.  523;  Drake  v.  Newton,  23  N,  J.  L.  Ill;  Scotten 
V.  Brown,  4  Ilarr.  324;  »»  Cody  v.  Quarterman,  12  Ga.  386; 
Evams  v.  Winona  Lumber  Co.,  30  l^Iinn.  515;  Laughran  v.  Smitih, 
75  N.  Y.  205;  Morrill  v.  Mackman,  24  Mick  279;  9  Am.  Rep. 
124;  Dumn  v.  Rothermel,  112  Pa.  St.  272;  Morohead  v.  Wat- 
kyns,  5  B.  Mon.  228;   Koplitz  v.  Gustavus,  48  Wis.  48. 

Under  the  statutes  of  this  state,  tenancies  ait  will  can  only  be 
created  by  express  contract,  and  all  general  tenancies  in  which 
the  premises  are  occupied  with  the  consent  of  the  owner,  eit/her 
express  or  implied,  are  tenancies  from  year  to  year:  Rev.  Stats. 
1881,  sec.  5208.  When  one  takes  possession  of  real  estate  under 
a  nononforceable  lease,  his  poesossion  is  with  the  consent  of  the 
landlord;  consequently,  a  t-t'nancy  from  year  to  year  is  created: 
Rflilsbafk  V.  WaJb?,  81  Ind.  409;    Nash  v.  Berkmeir,  83  Ind.  536. 

In  all  the  cnsos  above  cited,  the  underlying  principle  is,  that 
while  the  Ipfl^e  oonffTs  no  enforcpfliblc  right  upon  the  leflpoe,  yet 
his  possession  thereunder  is  with  the  consent  of  the  landlord,  and 
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such  consent  cbaraoteiizes  the  situation  of  the  ooeupant  as  that 
oi  a  tenant  and  not  a  trespaBser. 

It  is  clear,  upoin  familiar  principles  of  law,  that  the  rights  of 
the  tenant  under  such  circumstances  extend  only  to  the  premises 
actually  occupied  by  him.  In  the  case  in  judgment,  appellalnt 
occupied  a  portion  of  the  premises,  and  paid  rent  only  for  that 
portdon.  This  occupancy  and  payment  of  rent  gave  him  no  right 
to  the  balance  of  the  premises,  nor  did  he  have  any  rigfht  thereto 
under  the  contract;  consequently,  the  special  paragraph  of  reply 
was  demurrable. 

It  is  next  insisted  that  the  court  erred  in  instructing  the  jury 
upon  the  effect  of  the  evidence  proving  the  Illinois  statute.  This 
statute  was  read  to  the  jury  from  a  book  purporting  to  have  been 
published  by  the  authority  oi  the  state  of  Illinois  in  the  year 
1874,  and  the  court  instructed  that  proof  of  the  enactment  or 
existence  of  the  statute  in  1874  was  presnm^ptive  evidence  that  it 
was  yet  in  force  ait  the  time  the  contract  was  made,  to  wit,  April, 
1888,  but  that  such  presumption  was  not  coniclusive  and  would 
yield  to  countervailing  ^*^  evidence.  It  is  contended  by  counsel 
for  appellant  that  it  was  incumbent  upon  the  appellee  to  show 
affirmatively  that  the  statute  was  still  in  force  at  the  date  of  the 
contract.  The  courts  are  warranted  in  reposing  confidence  in  the 
permanence  ajid  stability  of  the  laws  of  foreign  states,  to  the  ex- 
tent that  when  a  foreign  statute  is  proven  to  have  existed,  it  will 
be  presumed  to  remain  in  force,  in  the  absence  of  evidence  show- 
ing its  repeal. 

Other  questions  discussed  by  counsel  must,  in  view  of  the 
special  findings,  be  regarded  as  immaterial. 

The  petition  is  ovemiled. 


CONTRACTS— STATUTE  OF  FRAUDS.— A  contract  within  the 
statute  of  frauds  is  not  absolutely  void,  but  it  cannot  be  enforced :  Mc- 
Campbell  V.  McCampbell,  5  Litt.  92;  15  Am.  Dec.  48;  Stone  v.  Denni- 
8on,  13  Pick.  1;  23  Am.  Dec.  654. 

CONFLICT  OF  LAWS  — LEX  LOCI  AND  LEX  FORI  — REM- 
EDY. — The  laws  which  subsist  at  the  time  and  place  of  making  a  con- 
tract enter  into  and  form  a  part  of  it,  as  if  they  were  expressly  referred 
to,  or  incorporated  in,  its  terms.  This  rule  embraces  those  laws  which 
affect  its  validity,  construction,  discharge,  and  enforcement:  Miller  v. 
Wilson,  146  111.  523;  37  Am.  St.  Rep.  186,  and  note.  Another  rule  is 
that  the  law  of  the  place  of  performance  governs  as  to  the  enforcement 
of  contracts:  Note  to  Waverly  Nat.  Bank  v.  Hall,  30  Am.  St.  Rep.  828. 
But,  of  course,  the  law  of  the  place,  and  the  place  of  making  the  con- 
tract, may  both  apply  to  it,  if  it  is  to  be  performed  where  it  is  made. 
All  matters  pertaining  to  the  remedy  on  a  contract,  and  to  the  proper 
course  of  enforcing  it,  are  determinable  by  the  law  of  the  place  where 
suit  is  brought:  Seay  v.  Palmer,  93  Ala.  381;  30  Am.  St.  Rep.  57; 
Ruhe  V.  Buck,  124  Mo.  178;  46  Am.  St.  Rep.  439.  Contracts  void  where 
made  and  to  be  performed  cannot  be  enforced  in  another  state:  Back- 
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ley  T.  Hamason,  60  Minn.  195;  36  Am.  St,  Rep.  637;  Bank  of  Com- 
merce V.  Fnqua,  11  Mont.  285;  28  Am.  St.  Rep.  461,  and  note. 

CONFLlcr  OF  LAWS-PAROL  LEASE,  EISFORUEMENT  OF.— 
If  a  lease  la  void  in  the  place  in  which  it  was  made,  and  cannot  sup* 
port  an  action  there,  it  is  equally  void  and  incapable  of  supporting  an 
action  elsewhere:  Holdermau  v.  Pond,  45  Kan.  410;  23  Am.  St.  Rep. 
734. 

STATUTE  OF  FRAUDS— PAROL  LEASES.— A  parol  agreement 
for  a  lease  is  void,  if  for  one  year  and  the  term  is  to  commence  at  some 
future  dav:  Crommelin  v.  Thit-S:?,  '61  Ala.  412;  70  Am.  Dec.  499.  Contra, 
Young  V.  bake,  5  N.  Y.  4G3 ;  55  Am.  Dec.  356.  The  majority  of  cases  de- 
cide that  an  oral  lease,  or  agreement  for  a  lease,  to  be  made  for  a  year, 
or  for  a  longer  term,  such  term  to  begin  at  a  luture  day,  is  void,  and 
cannot  be  enforced  on  either  side:  Seu  monographic  note  to  Wallace  v. 
Scoggins,  17  Am.  St.  Hep.  753,  on  effect  of  parol  lease  for  more  than 
one  year,  which  also  shows  what  acts  of  part  performance  will  take 
■ach  a  lease  out  of  the  operation  of  the  statute  ot  frauds. 

i.wI>1::m  E— LAWS  OF  ANOTHER  STATE,  PROOF  OF,  AND 
PRESUMPTION.— The  statutes  of  another  state,  printed  in  compiled 
form,  by  authority  of  a  statute  thereot,  are  admissible  in  evidence  with* 
out  further  proof,  though  published  by  a  private  person  under  author- 
ity of  such  statute:  Falls  v.  United  States  etc.  Bldg.  Co.,  97  Ala.  417* 
38  Am.  St.  Rep.  194.  There  is  a  presumption  that  a  fact  once  proved 
still  exists,  and  the  presumption  stands  until  overcome  by  proof:  Table 
Mountain  etc.  Min.  Co.  Y.  Waller's  etc.  Min.  Co.,  4  Kev.  218;  97  Am. 
Dec.  526,  and  note. 
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PARTY- WALLS.— THE  RIGHT  OF  SUPPORT  by  a  party-wall 
situated  in  part  uj-on  each  of  two  adjoining  parcels  of  land  owned  by 
different  {arsons  is  an  easement,  a  grant  of  which  may  be  implied  from 
its  enjoyment  for  the  period  of  prescription. 

PARTY-WALLS— LIABILITY  FOR  REMOVAL  OF  SUPPORT. 
If  the  support  of  a  party-wall,  one-half  of  which  is  on  the  land  of  each 
of  two  adjoining  owners,  has  l)een  enjoyed  by  one  of  them  for  the  period 
of  pn-scnption,  he  holds  under  an  implied  grant,  and  is  entitled  to  his 
right  of  lateral  support,  and  the  other  owner  cannot,  in  making  im- 
provements upon  his  own  land,  remove  the  support  of  the  wall  without 
tjeing  liable  in  damages  for  resultintr  injuries  to  the  other  owner,  unless 
the  latter  has  consented  to  such  removal.  No  «legree  of  care  or  dili- 
gence will  relieve  him  from  liability,  and  he  iij  liable,  though  lie  let  a 
contract  for  the  work  to  a  third  person,  exercising  an  indej)endent  em- 
ployment, where  the  digging,  which  caused  the  injury,  was  a  necessary 
in<ident  of  the  work  which  the  owner  ordered  the  contractor  to  do,  and 
not  merely  collateral  thereto. 

PLEADING— DEPARTURE— OBJECTION  AFTER  VERDICT. 
If  a  ppecial  paragraph  of  reply  contains  any  matter  making  the  repiv  a 
departure,  the  plca<liiip  cjinnot,  after  verdict,  l^e  objected  to  for  sucfi  a 
reason  in  connection  with  the  autsstion  as  to  the  sulHciency  of  the  evi- 
deme  prewnted  Ijy  the  motion  for  a  new  trial. 

J.  V,  Kelso  and  C.  D.  Kelso,  for  the  appellant 

C.  L.  Jewett  and  H.  E.  Jewett,  for  the  appellee. 

*■•  BT.ACK,  J.     The  appellee  sued  the  appellant,  the  oom- 
plaint  being  in  two  paragraphs.     In  the  first  paragraph  it  waa  &!• 
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leg-ed,  in  substance,  that  on  the  1st  of  October,  1890,  and  on 
divers  other  days  between  that  day  and  the  bringing  of  this  ac- 
tion, the  appellant  wrongfully  and  unlawfully,  without  leave,  en- 
tered ujpon  certain  descTibed  real  estate  in  the  city  of  New  Al- 
bany, of  which  the  appedlee  was  the  owner  and  lawfully  in  pos- 
session, and  did  cut,  dig,  and  undermine  the  walls  of  the  ihouse 
on  appellee's  said  real  estate,  and  did  break,  injure,  and  deface 
the  walls,  and  did  break,  injure,  and  destroy  the  plastering  and 
paper  on  the  walls  of  said  building,  to  the  appellee's  damage,  etc. 

*^*  In  the  second  paragraph,  it  was  alleged,  in  substance,  that 
on  the  1st  of  October,  1890,  the  appellee  was  the  owner  and  law- 
fully in  possession  of  certain  real  estate  in  said  city,  being  a 
described  portion  of  a  certain  lot;  that  the  appellant  was  the  own- 
er and  in  possession  of  a  part  of  said  lot,  adjoining  on  the  south 
the  appellee's  said  part  thereof,  and  extending  along  the  entire 
south  line  of  appellee's  said  real  estate;  "thajt  there  was  and  is 
a  party- wall  between  the  building  of  plaintiff  and  of  said  defend- 
ant; that  said  wal'l  is  built  one-half  upon  the  ground  of  this 
plaintiff  amd  one-half  upon  the  ground  of  said  defendant,  aoid  is 
owned  by  plaintiff  and  defendant  jointly;  that,  on  said  day,  the 
defendant  carelessly,  negligently,  and  'without  leave,  dug  down 
and  around  the  foundation  of  said  party-wall  and  undermined 
the  same,  thereby  oauising  the  said  party-wall  to  move  from  its 
foun'dation  and  to  settle  down,  to  break,  crack,  and  become  inse- 
cure and  unsafe,  and  thereby  causing  the  partitions  of  plaintiff's 
sadd  building  to  settle  and  sink  down,  and  to  break  and  destroy 
the  plastering  and  pajper  upon  the  walls  of  the  plaintiff's  build- 
ing, and  to  cause  plaintiff's  building  to  so  settle  and  sink  down 
as  to  throw  the  plaintiff's  doors  and  partition  walls  out  of  posi- 
tion, rendering  said  doors  unfit  for  use,  and  thereby  injuring  the 
plaintiff's  building  in  the  sum  of  t7W"o  thousand  dollars,  to  the 
plaintiff's  damage  in  the  sum  of  two  thousand  dollars;  that  said 
injuries  were  sustained  without  fault  or  negligence  on  the  part 
of  the  plaintiff,  but  solely  because  of  the  negligence  of  defend- 
ant aforesaid.     Wherefore,"  etc. 

A  demurrer  to  the  second  paragraph  of  complaint  having  been 
overruled,  the  appellant  answered  the  first  paragraph  by  a  general 
denial.  A  second  paragraph  of  answer  was  filed,  which  afterward 
vrm  withdraAvn, 

Ey  a  third  paragraph  of  answer,  addressed  to  the  second  para- 
graph of  complaint,  the  appellant  admitted  that  the  appellee  was 
the  o-mier  of  the  premises  described  ae  hers  in  the  second  para- 
graph »f  complaint,  and  that  the  appellant  was  *^*  the  o);<'neT 
of  the  premises  south  of  and  adjacent  to  the  appellee's  said  prem- 
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ises;  and  it  was  alleged  that,  on  or  about  the  1st  of  October, 
1890,  the  appellant  contracted  with  William  W.  Plumer  and  tihree 
otiiei  persons  named,  who  were  doing  business  under  the  firm 
name  of  Plumer  &  Co.,  to  place  a  system  of  waterpipe  in  appel- 
lant's said  premises;  that  said  members  of  said  firm  of  Plumer  & 
Co.  were  skillful,  reliable,  and  competent  plumbers  and  mechan- 
ics, amd,  by  the  terms  of  said  contract,  said  firm  was  to  hare,  amd 
did  have,  and  exercise  exclusive  control  and  directiooi  in  plac- 
ing and  constructing  said  system  of  waterpipes  to  its  completion; 
tliat  neither  the  appellant,  nor  any  agent,  eervant,  or  person  in 
his  employ,  or  trader  his  direction  or  conlrol,  had  any  charge  or 
management  thereof;  that  the  acts,  deeds,  matters,  amd  things 
alleged  to  have  been  the  cause  of  the  injuries  and  damages  to 
appellee's  wall  and  building  were  in  no  respect  the  acts  of  the 
appellant,  or  of  his  servants  or  agents,  or  of  any  person  in  his  em- 
ploy, but,  on  the  contrary,  were  caused  by  said  firm's  digging  a 
trendh  in  appellant's  cedlar,  for  the  purpose  of  placing  the  lead 
pipes  of  said  system  of  waterpipes  therein  to  prevent  freezing. 

To  this  paragraph  of  answer  the  appellee  replied  by  gemeral 
denial  and  by  a  second  paragra,ph  alleging,  in  substance,  thai  the 
wall  in  question  was  a  party-wall  of  the  appellee  and  the  appel- 
lant; that  one-half  of  said  party-wall  was,  and  for  more  than 
tvsenty  years  before  the  grievances  in  the  complaint  mentioned 
had  been,  the  property  of  the  appellee  and  her  grantors;  that  said 
wall  was  an  ancient  wall,  amd  for  more  than  twenty  years  had 
been  supported  as  such  by  the  earth  and  lands  of  the  appellant, 
the  digging  away  and  removal  of  which  caused  the  injuries  in  the 
oonrplaint  set  out;  that  the  appellant  dug  away  and  removed  the 
earth  supporting  said  wall,  and  thereby  caused  it  to  break  and 
fall  away,  without  any  notice  whatever  to  appellee;  that  the  ajp- 
pellanrt  intended  so  to  dig  away  the  earth  or  weaken  the  support 
of  said  wall,  and  without  giving  any  opportunity  to  the  appellee 
*^*  to  protect  said  wall  or  her  domicile,  of  which  said  party-wall 
formed  a  part,  from  the  effects  and  injuries  wliich  fcllowed  the 
removal  of  the  earth  and  support  aiforesaid. 

Thore  waf;  a  general  verdict  for  the  appellee  for  three  hundred 
and  fiftipon  dollars.  The  appellant's  motion  for  a  new  trial  was 
ovomiled,  and  judgment  was  rendered  on  the  verdict. 

The  overniling  of  the  domurror  to  the  second  paragraph  of  th« 
complaint  «nd  the  overruling  of  the  motion  for  a  new  trial  are 
Msigncd  M  orrorB. 

The  qifoptinm  hero  prosonted  is  not  one  involving  the  natural 
rlfziht  of  l«it/*m]  fnipport  rvf  la-nd.  or  one  involving  the  question  as 
to  wanrt  of  due  care  and  skill  in  the  making  of  an  excavation. 
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wihereby  a  bnilding  situated  \diolly  upon  the  adjoining  land  of 
the  oomplaining  party  has  been  damaged  by  reason  oif  the  remov- 
al of  its  support:  See  Block  v.  Haseltine,  3  Ind.  App.  491. 

The  injury  in  question  was  the  removal  of  support  of  a  party- 
wall.  There  was  a  single  wall,  one-half  on  the  land  of  the  ap- 
pellant, the  other  half  on  the  land  of  the  appellee.  It  was  al- 
leged in  the  second  paragraph  of  the  complaint  to  be  a  party-wall 
between  the  buildings,  and  that  it  was  ow-ned  by  the  parties 
jointly.  It  was  alleged  in  that  paragraph  tliat  the  appellant  care- 
lessly amd  negligently,  and  without  leave,  dug  down,  etc.,  and  un- 
dermdned  the  Aviall,  etc.,  and  that  the  injuries  complained  of  were 
sustained  without  fault  or  negligence  on  the  part  of  the  appellee, 
but  solely  because  of  the  alleged  negligence  of  the  appellant. 

The  third  paragraph  of  answer,  the  only  answer  to  the  second 
paragraph  of  the  complaint,  admitted  the  ownership  of  the  ad- 
joining premises  by  the  appellee  and  the  appellant,  respectively, 
alleged  the  doing  of  the  work  in  question  by  an  independent  con- 
tractor, and  did  not  otherwise  controvietrt  the  second  paragraph 
of  complaint. 

If  the  special  paragraph  of  reply  contained  any  matter  which 
made  the  reply  a  departure,  the  pleading  could  not,  *^^  after 
verdict,  be  objected  to  for  suoh  a  reason,  in  connection  with  the 
question  as  to  the  suilficiency  of  the  evidence  presented  by  the  mo- 
tion for  a  new  trial:  Beard  v.  Hand,  88  Ind.  183. 

It  does  not  appear,  either  in  the  pleadings  or  in  the  evidence, 
by  whom  the  wall  in  question  was  erected,  or  under  what  circum- 
stances; whether  the  two  houses,  with  the  single  wall  between 
them,  were  erected  by  one  person,  owning  the  two  parcels  of  land, 
or  by  two  persons,  each  owning  one  of  the  parcels  of  land,  or 
whether  or  not  both  houses  were  erected  at  the  same  time.  The 
evidence  showed  that  it  was  a  single  wall,  one-half  on  the  land  of 
eaoh  of  the  parties,  and  that  it  had  been  enjoyed  as  a  party-wall 
by  the  appellee  for  more  than  twenty  years. 

The  owner  of  land,  in  the  construction  of  a  house  thereon,  may 
make  am  excavation  and  lay  a  foundatioai  and  construct  thereon 
a  wall  immediately  adjacent  to  the  boundary  line  of  his  land 
without  a  grant  from  the  proprietor  of  the  adjoining  land,  and 
without  regard  to  his  wishes.  The  owner  of  the  house  so  erected 
will  have  a  right  to  the  support  of  the  soil  on  which  his  founda- 
tion rests,  but,  in  the  absence  of  a  grant,  will  not  have  a  right 
also  to  have  the  lateral  support  of  the  hoaise  maintained,  though 
the  proprietor  of  the  adjoining  land  will  be  liable  for  injury 
negligently  done  to  such  house  in  excavating  his  own  land. 

Inasmuch  as  the  lateral  support  of  a  house  cannot  be  obtained 

AK.  St.  Rep.,  Vou  LI.  — ifi 
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and  enjoyed  without  a  granrt,  the  presumption  of  the  right  to  the 
continuance  of  the  enjo)-nient  of  lateral  support  of  a  house  from 
adjacent  land  as  an  easement,  because  such  support  has  been  en- 
joyed for  the  period  of  prescription,  has  been  doubted  aaid  de- 
nied: Dodd  V.  Holme,  1  Ad.  &  E.  493;  Humphries  v.  Brogden, 
12  Ad.  &  E.,  N.  S.,  :39;  Wyatt  v.  Harrison,  3  Barn.  &  Adol.  871; 
I{ichart  v.  Scott,  7  Watts,  460;  32  Am.  Dec.  779;  Mitchell  v. 
Mayor  etc.,  49  Ga.  19;  15  Am.  Rep.  669;  Wharton  on  Negligence, 
sec.  929;  Wood  on  Nuisances,  sec.  200. 

This  case  does  not  require  u£  to  decide  that  question. 

*^'*  The  right  of  support  by  a  party-wall  situated  in  part  upon 
each  of  two  adjoining  parcels  of  land  owned  by  difTerent  persons 
is  an  easement,  a  grant  of  which  may  be  implied  from  its  enjoy- 
ment for  the  period  of  prescription. 

In  Washburn  on  Easements  and  Servitudes,  fourth  edition,  605, 
it  is  said:  "But  the  mere  circumstance  that  a  wall  stands  between 
two  contiguous  buildings,  and  the  timbers  of  the  one  are  sup- 
ported upon  one  side  of  the  wall  emd  those  of  the  other  upon  the 
other  side,  will  not  n>ecessarily  make  the  owners  tenants  in  oom- 
raon  of  the  wall.  It  may  have  been  built  by  the  parties  so  as  to 
stand  one-half  upon  the  land  of  ea/ch.  But  it  does  not,  thereby, 
make  them  tenants  or  owners  thereof  in  common.  Each  would 
still  own  his  half  in  severalty,  though  each  may  make  use  of  it 
for  the  purpoees  of  the  support  of  his  building  erected  upon  or 
against  it.  But  if  such  joint  use  of  such  wall  were  continued  for 
twenty  years,  each  acquires  swch  a  right,  in  common  with  the 
otther,  to  enjoy  tlie  use  and  benefit  of  it,  that  it  becomes  thereby 
properly  a  party-wall,  and  neither  oould  remove  it  or  render  it 
insufficient  to  support  the  building  of  the  other  upon  it.  ...  . 
So,  if  one  proprietor  erect  two  adjoining  houses,  with  a  wall  be- 
tween them  for  the  purpose  of  supporting  both  buildings,  and 
the  same  is  necessary  for  that  purpose,  and  he  then  conveys  one 
of  these  dwelling  bymetosand  bounds,by  a  line  running  through 
the  center  of  this  wall,  the  grant  will  not  only  carry  whiat  was 
within  the  limits  flo«rribed,  but  pass,  as  an  easement  appurtenant 
to  thp  arrant,  a  ri«:l)i  of  support  of  the  house  by  tihe  entire  wall, 
M  wpII  tliat  not  included  as  that  within  the  limits  mentioned  in 
the  doe<l." 

If  mich  a  proprietor  part  with  the  several  liouses  a/t  different 
tmes,  fhe  possessors  still  enjoy  the  right  to  mutual  support: 
Richards  v.  Rose,  9  Ex.  218.  Each  grantee  ajpquiPM  an  easpment 
of  supporting  his  huildinir  by  means  of  the  h«lf  of  the  wall  he- 
VonginiT  to  his  noighbor:  Partridge  t.  Gilbert,  15  N.  Y.  601;  6^ 
Am.  Dec.  632. 
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In  Cooley  on  Torts,  373,  it  is  said:  "At  tlie  canunon  law,  *^ 
no  person  was  under  obligation  to  unite  with  his  neighbor  in 
building  a  party-wall,  or  even  to  furnish  his  proportion  of  the  land 
for  it  to  stand  upon;  but  an  erection  might  be  made  a  party- wall 
by  agreement,  and,  if  one  person  allowed  another  to  make 
use  of  his  wall  for  the  support  of  a  building,  and  to  continue  the 
use  for  twenty  years,  the  grant  of  a  right  to  do  so  was  presuined, 
and  the  wall  became  a  party-wall  by  'prescription":  See  Eno  v. 
Del  Vecchio,  4  Duer,  53;  Webster  v.  Stevens,  5  Duer,  553; 
Bowling  V.  Hennings,  20  Md.  179;  83  Am.  Dec.  545. 

In  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am.  Eep.  545,  it  was 
said:  "Although  land  covered  by  party-'wall  remains  the  several 
property  of  the  owner  of  eaich  half,  yet  the  title  of  each  owner  is 
qualified  by  the  easement  to  which  the  other  is  entitled";  and 
that  the  party  making  an  addition  to  the  height  of  the  party-wall 
does  it  at  his  peril,  and,  if  injury  results,  he  is  liable  for  all 
damages.  "He  must  insure  the  safety  of  the  operation."  "The 
wall  is  devoted  to  the  purpose  of  being  used  for  the  common 
benefit  of  both  tenements."  "The  party  making  the  change, 
when  not  required  for  purposes  of  repair,  is  absolutely  reap'onsi- 
ble  for  amy  damage  which  it  occasions." 

Where  adjoining  proprietors  have  a  mutual  easement  in  a 
party- wall  for  the  support  of  their  buildings,  any  act  of  one  party 
that  injuriously  affeots  the  other  is  a  nuisance,  and  actionable 
as  such:  Wood  on  Nuisances,  sees.  212,  230. 

In  Eno  V.  Del  Vecchio,  4  Duer,  52,  and  Eno  v.  Del  Vecchio,  6 
Duer,  17,  it  was  held  that  oieither'  owner  of  an  easement  in  a 
party-wall  can  lawfully  remove  it  or  interfere  with  it,  without  the 
oonsent  of  the  other  owner,  so  as  to  injure  the  other's  building, 
and  that  if  he  do  so,  for  the  purpose  of  making  improvements 
vdthin  the  limits  of  his  own  lot,  he  is  liable  for  the  injury;  that 
no  degree  of  care  or  diligence  in  the  performance  of  the  work 
will  relieve  him  from  liability  for  the  injury  caAised  by  making 
such  im/provements;  that  he  must  make  them  at  his  peril;  and 
that  he  cannot  protect  ^^®  himself  by  making  a  contract  for  the' 
work  with  a  third  person,  exercising  an  independent  emiployment. 

**Wh'ere  enich  easement  of  supp'ort  exists,  neither  o^wner  or  oc- 
cupant of  one  freehold  can  interfere  with  the  wall  to  the  detri- 
ment of  the  other,  without  his  assent":  Webster  v.  Stevens,  5 
Duer,  553;  Dowling  v.  Hennings, -20  Md.  179;  83  Am.  Dec. 
545. 

In  Eichards  v.  Rose,  9  Ex.  218,  the  action  was  to  recover 
compensation  for  damape  done  to  the  pkiiitifT's  house  by  the 
disturijance  of  its  foundation,  in  the  making  of  a  drain  by  th» 
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defemdant,  to  form  a  cormection  between  his  adjoining  house  and 
a  public  eewer.  The  first  count  of  the  declaration  alleged  that 
the  plaintiff  was  entitled  to  have  his  house  supported  by  the  land 
and  premises  of  the  defendant  adjoining  thereto,  and  that  the 
defendant  wrongfully  and  unlawfully  dug,  etc.,  and  took  away 
part  of  the  defendant's  land,  and  thereby  deprived  th€  plaintiff's 
house  of  the  support  to  which  it  was  lawfully  entitled,  whereby, 
etc.  The  second  count  charged  the  defendant  with  having  neg- 
ligently, etc.,  dug  the  drain,  whereby,  ertc.  The  defendant 
pleaded;  1.  Not  guilty  to  the  whole  declaration;  and  2.  To  the 
first  count,  that  the  plaintiff  was  not  entitled  to  have  'her  house 
Bupported  by  the  defendant's  land  and  premises  adjoining  there- 
to. The  verdict  was  for  the  plaintiff.  A  motion  for  a  rule  to 
set  aside  the  verdict  was  refused,  the  principal  question  discussed 
and  decided  being  whether  the  plaintiff  had  the  riglit  to  the  sup- 
port of  the  defendant's  house. 

In  Stevenson  v.  Wallace,  27  Gratt.  77,  it  was  said:  **When  the 
owner  of  land  acquires  the  easement  of  support,  it  would  seem 
that  his  natural  right  of  support  in  respect  to  the  soil  is  enlarged, 
so  as  to  embrace  the  buildings  which  he  may  erect  on  his  land, 
and  invest  him  with  the  same  right  of  support  in  respect  of  hia 
buildin-gs  that  he  has  ex  jure  naturae  in  respect  to  the  soil." 

Whether  the  decision  in  that  case,  that  the  plaintiff  was  en- 
titled to  the  easement  of  support  for  her  building,  was  correct 
under  the  facts  we  do  not  now  inquire. 

**^  The  statement  in  the  opinion  of  the  court,  that  if  the 
plaintiff  was  entitled  to  the  support  of  her  building  by  the  found- 
ation wall  and  land  of  the  defendant,  the  latter  could  not  with- 
draw the  support  without  being  liable  in  damages  for  the  injury 
which  accruod  to  the  plaintiff  thereby,  seems  tx)  be  sustained  by 
the  authorities  upon  this  subject.  The  trial  court  in  that  case 
had  instructed  the  jury,  in  effect,  that  if  the  defendant  contracted 
with  an  experienced  and  competent  excavator,  of  good  standing 
in  his  business,  to  make  the  excavations  complained  of  upon  the 
defondnnt's  lot,  and  gave  notice  thereof  to  the  plaintiff  in  time  to 
ona(]>le  her  to  adopt  precautions  for  the  protection  of  her  adjodn- 
inir  binldiniT,  or  if  she  had  such  knowledge  in  such  time,  the  de- 
foTiflant  would  not  be  liable  for  daimage  to  plaintiff's  premises, 
resulting  in  consequence  of  neeligence  or  unskillfulness  in  the 
making  of  unoh  exonvationn,  by  reason  of  leaving  insufficient 
minport  to  the  plaintiff's  prcmioos.  or  otherwise.  Speaking  of 
this  instniction.  tho  oonrt  onid  that  n  fat^il  objection  to  it  \m?. 
that  it  ijmnred  \ho  plaintiff'?  cnsomont  of  support.  *Sind  holds 
that  the  defendant  wfnild  not  bo  liable  in  damages  for  any  injury 
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to  the  plaintiff's  building,  which  was  caused  by  the  negligence  or 
unskillfulness  of  the  excavator  in  removing  the  supports,  which 
involves  the  absurdity,  that  though  the  defendant  was  r^ponsi- 
ble  for  injury  to  the  plaintiff's  building  by  removing  the  supports 
(she  being  entitled  to  them),  though  every  care  and  precaution 
were  used  to  prevent  injury,  he  would  not  be  liable  for  the  injury 
if  the  supports  were  negligently  removed  by  the  excavator  Whom 
'he  employed  to  remove  them." 

In  Bradbee  v.  Mayor  etc.,  4  Man.  &  G.  714  (761),  it  was  said: 
'*We  are  of  opinion  that  the  defendants  had  no  right  to  undesrpin 
the  party-wall,  either  partially  or  wholly,  unless  that  could  be 
done  without  injuring  the  plaintiff's  house":  See,  also.  Bower  v. 
Peate,  L.  E.  1  Q.  B.  Div.  331;  Gayford  v.  Nicholls,  9  Ex.  702; 
Dorrity  v.  Eapp,  72  N.  Y.  307. 

*^®  In  the  ease  before  us,  there  is  no  difficulty  in  holding  the 
second  paragraph  of  complaint  sufficient. 

Upon  the  question  as  to  the  sufficiency  of  the  evidence,  we  aie 
of  the  opinion  that  the  action  of  the  trial  court  must  be  sustained. 
The  appellee  possessed  an  easement  for  the  support  of  her  house, 
by  the  parby-wall.  It  appears  from  the  evidence  that  the  digging 
of  the  trendh  in  the  appellant's  oellair  ooeasioned  the  daimage  com- 
plained of  by  weakening  the  support  of  the  wiall.  If  it  can  be 
said  that  the  workmen  employed  by  the  appellee  were  employed 
to  dig  the  ditch,  he  must  be  held  liable  for  the  injury  thereby  occa- 
sioned, whether  those  from  whose  negligent  perfommnioe  of  the 
work  it  resulted  were  his  servants  or  .his  contractors  or  their  serv- 
ants. 

The  evidence  is  unsatisfactorily  presented  in  the  record.  The 
questions  addressed  to  the  witnesses  are  not  set  out.  The  bill  of 
exceptions  presents  mere  notes  of  the  evidence,  not  the  language 
of  the  witnesses  in  full.  The  facts  relating  to  the  employment 
of  the  workmen  are  meagerly  shown.  It  'appears  that  the  ap- 
pellant directed  the  workmen  to  put  in  the  waterpipes  so  that 
they  would  not  freeze.  The  situation  of  the  pipes,  the  parts  of 
the  house  to  whieh  they  were  to  be  taken,  and  what  portions  of 
the  premises,  other  than  through  the  cellar,  they  were  to  traverse, 
are  not  shown.  It  must  have  been  within  the  contemplation  of 
the  employer  and  the  employes  that  the  pipes  were  to  pass  through 
the  cellar.  We  cannot  say  that  it  was  not  within  the  province 
of  the  jury  to  find  that  the  digging  of  the  dit/ch  at  the  place 
where  the  pipes  were  laid  in  the  cellar  was  contemplated  by  the 
appellant  and  his  workmen,  and  within  the  authority  given  them 
by  him,  and  that  the  act  in  and  by  the  doing  of  which  the  injiiry 
was    caused    was    done    in    pursuance    of    the    contract    be- 
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twcen  the  appellant  and  his  plumbers.  The  digging 
was  a  necessary  incident  of  the  -work  which  the  plumbere  were 
employed  bo  do.  Their  negligence  was  not  in  the  ^^^  doing  of 
a  tiling  merely  collateral  to  the  work  undertaken,  but  was  the  do- 
ing o(f  a  tiling  contracted  for. 
The  judgment  is  afl&rmed. 


PARTY-WALLS.-GRANT  OF  EASEMENT  OF  LATERAL  SUP- 
PORT anil  of  right  to  use  party-wall  is  presumed  from  its  enjoyment 
for  the  period  of  prescription:  Dowling  v.  Hennings,  20  Md.  179;  83 
Am.  Dfc.  545.  and  note;  monographic  note  to  Bloch  v.  Isham,  92  Am. 
Dec.  2S9,  on  the  law  of  party-walls. 

PARTY-WALLS-NEGT.IGENT  EXCAVATION.— An  action  on  the 
case  lies  for  a  negligent  excavation  by  an  adjoining  owner  on  hia  own 
lot,  causing  an  injury  to  the  party-wall  and  the  adjoining  building:  See 
monogratihic  note  to  Blocb  v.  laham,  92  Am.  Dec.  296,  on  the  Taw  of 
party-waJla. 


Hanna  V.  Island  Coal  Company. 

[S  Indiana  Appeals,  163.] 

ATTORNEY  AND  CLIKNT— LIEN  OF  ATTORNEY— CLIENT'S 
RIGHT  TO  COMPROMISE  ACTION.— Under  a  statute  giving  a  lien  to 
an  attorney  on  any  judiiment  obtained  by  him  for  his  client,  the  attor- 
ney, in  an  action  to  recover  damages  for  injuries  to  his  client,  acquires 
no  lien  for  fees,  and  money  expended ,  until  after  judgment.  Hence, 
until  then,  the  client  may  settle,  compromise,  and  release  the  cause  of 
action,  williout  consulting  his  attorney,  and  without  making  the  defend- 
ant liable  to  the  latter,  although  the  client  has  agreed  with  his  attorney 
not  to  do  so.  and  the  defendant  has  notice  of  such  agreement,  and  of  the 
attorney's  claim.  Neither  will  the  client's  insolvency  render  the  defend- 
ant liable  to  the  attorney. 

ATTORNEY  AND  CLIENT  — LIEN  OF  ATTORNEY  — COM- 
PROMISE BEFOliE  JUDGMENT.— If  a  cause  of  action  is  one  for  un- 
liquidated diimagt'S,  and  not  assignable,  such  as  an  action  for  pergonal 
injurie-  resulting  from  negligence,  the  client  cannot  give  his  attorney 
any  lifti  that  will  prevent  a  settlement  or  compromise  by  the  parties 
l)efore  judgment,  even  if  the  amount  is  definitely  fixed,  and  an  agree- 
ment made  that  the  same  shall  become  a  lien,  and  the  adverse  party 
iiotitic<l  of  the  fact. 

PI-E.\ DING  — COLLUSION  BETWEEN  CLIENT  AND  DE- 
KEN  I).\  NT. — Characterizing  a  transaction  as  fraudulent  does  not  make 
it  HO  in  law  unless  it  is  bo  in  fact.  Therefore,  a  charge,  by  the  nlaintiffs' 
attorney,  of  fraudulent  collusion  oetween  the  plaintiff  and  the  (lefendant 
in  a  damage  suit,  for  the  purpose  of  cheating  the  attorney  "out  of  his 
i(H-M  ami  cxp<MiHfH,"  amounts  to  nothing,  if  he  does  not  stite  facts  suffi- 
cient to  Btip{n)rt  the  charge.  An  allegation  that  the  client  compromised 
bin  claim  with  thi-  d('f)-n<lant  and  dismissed  the  action  before  judgment, 
without  the  consent  of  his  attorney,  is  insufficient,  as  the  client  had  % 
lawful  right  to  do  so. 

J.  S.  Bays,  for  the  ap7>ellant. 

A.  G.  Cuvins,  K.  II.  Gavins,  and  W.  L.  Caving,  for  the  appeTlee. 
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164  YOX,  J.  This  was  an  action  coinin«nc©d  in  tlhe  Greene 
circuit  court  by  the  appellant  against  the  aippellee  to  recover  the 
amount  of  an  attorney's  fee,  for  which  the  appellant  clai'ms  the 
appellee  was  lialble.  The  complaint  filed  was  in  two  paragraphs. 
The  court  below  sustained  a  demurrer  to  each  paragraph.  The 
appellant  took  proper  exceptions  to  the  ruling  of  the  court,  and 
refused  to  amend  either  paragraph  of  his  complaint,  whereupfon 
the  court  gave  judgment  upon  the  deanuirer  in  favor  o(f  the 
aippellee. 

The  material  allegations  in  the  first  paragraph  were  in  sufb- 
stance  as  follows:  That  at  the  times  mentioned  in  the  coanplaint 
the  appellant  was  an  attorney  at  law,  and,  being  so,  one  Charles 
Stark  employed  him  to  bring  a  saiit  in  the  Greene  circuit  court 
against  the  appellee  for  five  thousand  dollars  for  personal  inju- 
ries received  by  him  in  the  appellee's  coal  mines  by  reason  of  the 
negligence  of  the  appellee,  "and  to  properly  conduct  the  same  to 
a  final  determination";  that  the  appellamt,  as  sruch  attorney,  did 
commenjce  suieh  action,  "and  spent  much  time  and  laibor  in  pre- 
paring said  suit  ^^^  for  trial  ....  and  in  employing  assistance 
in  said  cause  'and  paying  the  expenses  thereof,"  /and  that  by  reason 
thereof  -the  said  Stark  became  indebted  to  him.  It  is  then 
averred  that  the  appellee,  well  knowing  these  facts,  after  the  said 
suit  bad  been  commenced,  and  before  trial,  oomproonised  and 
settled  the  cause  of  action  with  the  said  Stark  without  the  knowl- 
edge or  consent  of  the  aippellant,  and  paid  him  a  sum  of  money 
unknown  to  the  appellant,  thus  causing  the  suit  to  be  dismissed; 
that  before  the  said  compromiise  was  made,  the  appellant  'gave 
notice  in  writing  to  the  appellee  of  his  rights  in  the  premises,  and 
that  the  amount  due  him  for  his  services,  and  for  money  he  had 
expended,  was  unpaid.  It  is  also  alleged  that,  at  the  time  the 
notice  was  given,  and  at  the  time  the  compromise  was  made,  the 
said  Stark  was  insolvent,  which  fact  was  known  to  the  appellee. 

The  second  paragraph  of  the  complaint  is  substantially  the 
same  as  the  first,  with  the  exception  that  it  charges  that  at  the 
time  the  oom/promise  was  made,  the  appellee,  well  knowing  that 
the  said  Stark  was  insolvent,  entered  into  a  collusion  with  him  for 
the  fraudulent  purpose  of  cheating  the  appellant  "out  of  his  lien 
for  his  services  and  expenses  in  said  cause,  and,  for  the  fraudulent 
purpose  of  cheating  him  out  of  his  fees  for  such  services  and  ex- 
penses," compromised  and  settled  said  cause  for  a  sum  of  money 
unknown  to  the  appellant,  and  caused  the  same  to  be  dismissed, 
whereby  *the  said  fee  and  lien"  were  lost  to  the  appellant. 

It  thus  aippears  that  the  only  question  su/bmitted  for  the  con- 
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aidenition  of  thia  court  is  the  actdoii  of  the  court  below  in  sus- 
taining a  demurrer  to  each  of  the  paragraphs  of  the  complaint. 

It  is  alleged  in  the  complaint,  and  admitted  by  the  demurrer, 
that  the  appellant  made  a  valid  contract  with  the  said  Stark  to 
perform  services  for  him  in  bringing  an  action  against  the  ap- 
pellee for  personal  injuries  received  by  him, resulting  from  the  ap- 
pellee's negligence.  As  to  what  the  facts  were  constituting  the 
cause  of  action  that  Stark  claimed  to  ***  haje  against  the  appel- 
lee we  are  not  informed.  The  complaint  simply  informs  us  that 
the  appellant  was  employed  to  bring  suit  against  tihe  appellee 
"for  personal  injuries  received  by  said  Stark,"  through  the  neg- 
ligence of  the  appellee.  It  sufficiemtly  appeare,  however,  from  the 
allegations  of  the  complaint,  that  the  appellant  bad  a  valid  claim 
against  Stark  for  services  rendered. 

There  is  no  allegatioai  that  any  money  was  expended  by  the 
appellant  at  the  request  of  Stark,  but,  conceding  thiat  the  appel- 
lant had  the  right  to  recover  from  Stark  the  money  erpended  by 
him,  as  well  as  for  the  services  rendered,  the  question  is,  Do  the 
facts  stated  make  a  cause  of  action  against  the  appellee? 

The  only  &tatut»ry  method  of  obtaining  a  Hen  by  an  attorney 
against  his  client  is,  in  this  state,  given  by  section  5276  of  the 
Revised  Statutes  of  1881,  and  this  is  only  "on  any  judgment  ren- 
dered in  favor  of  any  person  or  persons  employing  such  attorney, 
to  obtain  the  same.'*  The  lien  provided  for  in  this  statute  can 
only  be  had  in  the  manner  preacrilbed,  after  a  judgment  is  ren- 
dered. 

In  tJhis  case,  the  cause  of  action,  whatever  it  was,  -was  oom- 
pnomised  before  judgment;  therefore,  the  statute  has  no  applica- 
tion. Under  some  circumstances,  an  attorney  may  hold  a  lien  for 
fees  and  costs  without  the  aid  of  the  statute  above  mentioned. 

In  Puett  V.  Board,  86  Ind.  172,  44  Am.  Rep.  280,  the  following 
statement  is  made:  "It  is  generally  agreed,  both  here  ajid  in  Eng- 
land, that  a  solicitor  has  a  lien  for  his  costs  upon  a  fund  recov- 
ered by  his  aid,  paramount  to  that  of  the  persons  interested  m 

tihe  fund  or  those  claiming  as  their  creditors The  reajson 

for  this  rule  is,  that  the  services  of  the  solicitor  have,  in  a  certain 
son.so,  created  the  fund,  and  he  ought  in  good  conscionce  to  be 
proterted.**  This  language  is  quoted  with  approval  in  the  case 
of  Justice  v.  Ja^tice,  115  Ind.  201.  See,  also,  Andrews  v.  Morse, 
12  Conn.  4-14:  .31  Am.  Dec.  752;  Stmtton  v.  Hussey,  62  Me. 
286;  Boylo  v.  Boyle.  106  \.  Y.  654.  In  Justice  v.  Justice.  *«'' 
115  Ind.  201.  it  wn/<  docided  that  an  attorney  w^o.  by  his  services, 
hRA  prornrrvl  a  wHll  to  be  set  n.'dde.  and  established  his  client's 
right  to  share  in  the  estate  of  the  testator,  acquires  an  equitable 
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lien  for  his  fees  upon  the  funds  so  secaired  to  his  client,  and  is 
entitled  to  priority  of  pajTnent  over  a  judgment  creditor  of  the 
latter,  whose  lien  attached  after  the  contract  for  such  professional 
services  was  entered  into. 

In  the  oase  of  Courtney  v.  McGiavock,  23  Wis.  619, -the  cooirt 
draws  a  distinction  between  an  action  for  unliquidated  damages 
and  one  upon  a  negotiable  instrument  or  written  contract.  In 
the  former  case,  the  court  says  the  attorney  has  no  lien  upon 
the  caiuse  of  action  before  judgment;  in  the  latter,  "the  lien 
attaches  before  judgmeoit,  from  the  moment  the  defendant  'bias 
notice  of  the  employment  of  tihe  attorney,  or  from  the  commence- 
ment Off  the  action;  and  'any  settlement  made  by  the  parties  with- 
out discharging  the  fees  of  the  attorney  is  deemed,  as  to  hdm, 
60  far  fmudulent  and  void." 

Ordinarily,  however,  an  attorney  acquires  no  lien  for  fees 
until  after  judgment;  therefore,  until  aifter  judgment,  the  client 
may  settle  and  compromise  and  release  the  cause  of  laction  in  any 
manner  he  pleases  without  consulting  his  attorney,  and  the  attor- 
ney has  no  power  to  prevent  it:  Simmons  v.  Almy,  103  Mass.  33; 
Parker  v.  Blighton,  32  Mich.  266;  Pulver  v.  Harris,  52  N.  Y. 
73;  Eoberts  v.  Doty,  31  Hun,  128;  Connor  v.  Boyd,  73  Ala.  385; 
Swanston  v.  Morning  Star  Min.  Co.,  13  Fed.  Rep.  215;  Young 
V.  Deanbom,  27  N.  H.  324.  In  such  a  case,  a  lien  cannot  be  ac- 
quired before  judgment,  even  by  aigree<m.ent  between  the  attorney 
and  client  th'ait  will  prevent  the  client  from  compromising  and 
releasing  the  cause  of  action  without  the  consent  of  the  attorney, 
although  the  defendant  may  have  notice  of  the  agreement: 
Coughlin  V.  New  York  etc.  E.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep. 
75;  Kusterer  v.  Beaver  Dam,  56  Wis.  471;  43  Am.  Rep.  725; 
Pulver  V.  Harris,  52  N.  Y.  73.  If  the  cause  of  action,  is  one  for 
unliquidated  damages,  and  is  not  assignable,  the  client  cannot 
give  his  attorney  ***®  any  lien  upon  it  that  will  prevent  a  settle- 
ment or  compromise  by  the  parties  before  judgment,  even  if  the 
amount  is  definitely  fixed  and  an  agreement  made  that  the  same 
shall  become  a  lien  and  the  adverse  party  notified  of  the  fact: 
Jones  on  Liens,  sees.  206,  207.  Actions  for  slander  and  Hbel, 
assault  and  battery,  personal  injuries,  resulting  from  (the  negli- 
gent conduct  of  others,  are  within  the  rule. 

In  the  second  paragraph  of  the  complaint  it  is  charged  that 
the  aippellee  entered  into  a  fraudulent  collusion  with  Stark,  and 
compromised  and  settled  the  cause  of  action  with  him,  knowing 
him  to  be  insiolvent,  for  the  purpose  of  cheating  the  appellant 
"out  of  his  fees"  and  "out  of  his  lien  for  services  and  expenses." 
There  is  no  allegation  in  the  complaint  that  there  was  any  agree- 
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ment  between  Stark  and  the  appellant  as  to  the  amomit  appellant 
was  to  receive,  or  that  he  was  to  have  a  lien  on  the  subject  of  the 
aiction.  We  have  only  the  general  statement  that  the  appellant 
''was  employed  as  an  attorney  to  bring  a  suit  in  the  Greene  cir- 
cuit court  against  the  defendant,  for  live  thousand  dollars  dam- 
ages, for  personal  injuries"  caused  by  the  negligence  Oif  the  appel- 
lee. It  is  not  anrerred  in  either  paragraph  of  the  complaint  that 
Stark  had  a  meritorious  cause  of  action  against  the  appellant. 
It  is  apparent  that  the  cause  of  action  was  not  assignable,  and  was 
for  unliquidated  damages.  Under  section  282  of  the  Revised 
Statutes  of  1881,  it  would  not  have  survived  the  death  of  Stark, 
but  would  have  died  with  him.  It  is  clear  that  under  the  au- 
thorities the  appellant  did  noit,  and  could  not,  acquire  a  lien  upon 
the  cause  of  action  claimed  by  Stark  before  judgment.  Lf  no  lien 
existed,  then  there  was  none  to  divest  by  any  collusion  that 
Stark  and  the  appellee  might  enter  into.  Stark  had  the  right  to 
compromise  or  release  his  claim  at  any  time  before  judgment 
without  the  consent  of  his  attorneys.  If  he  had  this  right  and 
exercised  it,  and  in  doing  so  discharged  no  lien  acquired  by  tlie 
appellant,  tihen  the  appellant  suffered  no  injury  that  would  give 
him  a  cause  ***  of  action  against  the  appellee.  Of  course,  his 
right  to  proceed  against  Stark  would  remain  unimpaired. 

The  charge  of  fraudulent  collusion  in  the  second  paragraph 
of  the  complaint  in  nowise  aids  the  appellant.  Oharacterizing 
a  transaction  as  fraudulent  does  not  make  it  so  in  law,  unless  it 
is  90  in  fact;  therefore,  when  the  appellant  charged  that  the 
appellee  was  guilty  of  a  fraudulent  collusion  for  the  purpose  of 
cheating  him  "out  of  hie  fees  and  expenses,"  it  was  incumbent 
upon  him  to  state  facts  sufficient  to  support  the  charge:  Conant 
V.  National  etc.  Bank,  121  Ind.  323;  Bodkin  v.  Merit,  102  Ind. 
293;  Joest  v.  Williams,  42  Ind.  565;  13  Am.  Rep.  377;  Ham  v. 
Greve,  34  Ind.  18. 

When  Stark  oompromiBed  his  claim  with  the  appellee  and  di»- 
missod  the  action  without  the  consent  of  his  attorney,  he  did 
what  he  had  the  la\*'ful  right  to  do.  The  contract  to  bring  the 
tu-tion  was  made  \vith  Stark  by  the  appellant.  The  appellee  had 
nothing  to  do  with  it.  Stark  was  the  ov^tict  of  the  cause  of  ac- 
tion, and  as  Kuch,  under  the  circumstances,  had  the  absolute  con- 
trol of  it  until  it  passed  into  a  judgmenl  Having  settled  and 
compromip'^d  it  before  judgment,  the  appellee  was  released.  The 
appellant,  liavinjr  nrr|uirpd  no  lien  upon,  or  interest  in,  suoh  cause 
of  action,  no  obligation  in  his  favor  was  created  by  the  transac- 
tion ajrain.wt  the  appellee. 

The  judgment  is  affirmed,  witii  coett. 
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liien  of  Attorneys.* 

CLASSIFICATION.— Attorneys'  liens  are  classed  aa  general,  or  re- 
taining, liens,  and  charging,  or  special,  liens.  Tiie  general  lien  attaches 
to  all  papers,  documents,  money,  and  other  property  which  the  attor- 
ney receives  professionally.  The  particular  lien  attaches  only  to  that 
which  is  recovered  through  the  attorney's  professional  services:  San- 
ders V.  Seelye,  128  111.  631;  Butchers'  Union  etc.  Co.  v.  Crescent  City 
€tc.  Co.,  41  La.  Ann.  355,  361;  In  re  Wilson,  12  Fed.  Rep.  235.  There 
is  a  clear  distinction  between  a  charging  lien  and  a  retaining  lien,  and 
a  failure  to  distinguish  between  them,  in  many  cases,  has  led  to  confu- 
sion on  the  subject:  Hurlbert  v.  Brighara,  56  Vt.  368;  Weed  Sewing 
Machine  Co.  v  .  Boutelle,  56  Vt.  570;  48  Am.  Rep.  821. 

GENERAL  LIEN—Exists  When,  and  for  What.— An  attorney  has  a 
general,  or  retaining,  lien  upon  all  papers,  books,  documents,  and 
money  that  come  into  his  hands  professionally,  or  in  the  course  of  his 
professional  employment,  without  special  contract;  and  this  lien  exists, 
not  only  for  all  the  costs,  charges,  and  disbursements  due  him  in  the 
particular  cause  in  which  they  come  into  his  possession,  but  also  for  the 
costs  and  the  amount  due  him  for  other  professional  business  and  em- 
ployment in  other  causes.  It  makes  no  difference  what  the  purpose 
may  have  been  in  placing  the  papers,  documents,  and  money  in  the 
hands  of  the  attorney;  but  the  lien  is  dependent  upon  possession,  and 
does  not  attach  to  anything  not  in  the  attorney 's  hands.  It  expires  when 
the  possession  ends:  Monographic  note  to  Andrews  v.  Morse,  31  Am. 
Dec.  759;  Dubois'  Appeal,  38  Pa.  St,  231;  80  Am.  Dec.  478;  Sanders  v. 
Seelye,  128  111.  631;  Manning  v.  Leighton,  65  Vt.  84,  95;  Walker  v.  Sar- 
geant,  14  Vt.  247;  Pierce  v.  Underwood,  103  Mich.  62,  64;  Robinson  v. 
Hawes,  56  Mich.  135;  Fulton  v.  Harrington,  7  Houst.  182;  Scott  v. 
Darling,  66  Vt.  510;  McDonald  v.  Railroad,  93  Tenn.  281,  282,  293; 
Jennings  v.  Bacon,  84  Iowa,  403,  406;  Foster  v.  Danforth,  59  Fed.  Rep. 
750,  751;  Casey  v.  March,  30  Tex,  181 ;  McDonald  v.  Napier,  14  Ga.  89; 
Longworth  v.  Handy,  2  Disn.  75;  In  re  Wilson,  12  Fed.  Rep.  235; 
Hooper  v.  Welch,  43  Vt.  169;  5  Am.  Rep.  267;  Gist  v.  Hanly,  33  Ark. 
233;  Butchers'  Union  etc.  Co.  v.  Crescent  City  etc.  Co,  41  La.  Ann.  355; 
Howard  v.  Osceola,  22  Wis.  453;  Dennett  v.  Cutts,  11  N.  H.  163;  Jones 
V.  Morgan,  39  Ga.  310;  99  Am.  Dec.  458;  Wright  v.  Cobleigh,  21  N.  H. 
339;  In  re  Knapp,  85  N.  Y.  284;  Ward  v.  Craig,  87  N.  Y.  550. 

Thus  an  attorney  has  a  lien  upon  a  bond  and  mortgage  in  his  hands 
for  foreclosure,  not  only  for  the  costs  and  charges  in  tJiat  proceeding, 
but  for  any  sum  due  him  from  the  client  for  other  professional  busi- 
ness: Bowling  Green  etc.  Bank  v.  Todd,  52  N.  Y.  489.  He  has  a  lien 
upon  a  bond,  a  promissory  note,  or  other  negotiable  paper,  or  upon  a 
town  warrant,  or  other  municipal  obligation  in  his  hands  for  collection: 
Howard  v.  Osceola,  22  Wis.  453;  Sanders  v.  Seelye,  128  111.  631.  An 
attorney  from  whom  papers,  which  he  has  a  right  to  hold  against  a  rail- 
road company  to  secure  payment  for  his  services  and  for  money  loaned 
by  him,  have  been  taken  by  an  order  and  decree  of  court,  thereby  swell- 
ing the  funds  for  the  payment  of  creditors  of  the  railroad,  is  entitled  to 
be  paid,  out  of  the  funds  realized  from  the  sale  of  the  road,  the  debts 

•  REFERKNCK  TO  MONOGRAPHIC  NOTES. 

Attorneys'  Hens  for  compensation  and  costs*  31  Am.  Dec.  755-7C0. 
Right  and  power  of  attorney  and  client,  respectively,  to  manage  action:  87  Am. 
Dec.  166-17a 
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for  which  the  papers  were  held:  McDonald  ▼.  Railroad,  93  Tenn,  281, 
294.  While  an  attorney  has  a  lien  upon  his  client's  papers  in  his  pos- 
session, be  has  no  lien  upon  anything  belonging  to  his  client,  until  it 
is  in  his  possession:  St.  John  v.  Diefendorf,  12  Wend.  261.  The  lien 
wu^t  arise  from  professional  employment:  Worrall  v.  Johnson,  2  Jacob 
A  W.  214,  218;  but  if  he  receives  papers  in  his  professional  capacity,  it 
does  not  matter  that  he  sustains  some  other  business  relation  to  his 
client:  King  v.  Sankey,  6  Nev.  &  M.  839.  The  attorney  has  a  lien  not 
only  upon  papers,  but  upon  articles  coming  into  his  hands  profession- 
ally,  such  as  those  delivered  to  him  to  be  exhibited  to  witnesses:  Fris- 
well  V.  King,  15  Sim.  191,  where  such  a  lien  was  enforced  upon  certain 
copies  of  a  very  expensive  booR  used  in  evidence.  The  administratrix 
of  a  deceased  solicitor  may  hold  the  papers  in  his  possession  at  the  time 
of  his  death  until  the  lien  he  had  is  discharged  or  secured:  Redfearn  v. 
Sowerby,  1  Swanst.  84.  A  client  has  a  right  to  change  his  attorney  if 
be  likes,  but  the  papers  in  the  suit  cannot  be  taken  out  of  the  attor- 
ney's hands  until  his  costs  are  paid:  Ex  parte  Yalden,  L.  R.  4  Ch.  Div. 
129.  If  an  attorney  voluntarily  withdraws  from  a  case,  he  is  not  en- 
titled to  withhold  a  paper  in  his  possession  and  prevent  it  from  being 
used  in  evidence,  until  his  fees  are  paid;  White  v.  Harlow,  5  Gray,  463; 
but  the  client  is  entitled  to  an  order  for  the  delivery  of  the  necessary 
papers  in  the  cause  for  the  further  prosecution  of  the  action,  subject  to 
the  attorney's  lien,  and  subject  to  redelivery  after  the  hearing:  Cole- 
grave  v.  Manley,  1  Turn.  <&  R.  400;  Cane  v.  Martin,  2  Beav.  584;  Wil- 
Bon  V.  Emmett,  19  Beav.  233. 

An  attorney  has  no  lien  on  papers  which  he  has  received  as  mort- 
gagee: Pelly  V.  Wathen,  7  Hare,  351;  or  trustee:  In  re  Clark,  L.  R.  4 
Ch.  Div.  515.  He  has  no  lien  upon  a  fund  which  he  was  not  instru- 
mental in  creating,  and  which  never  came  to  his  hands:  Fulton  ▼. 
Harrington,  7  Houst.  182.  He  has  no  lien  upon  the  damages  recovered 
in  a  cause,  before  they  come  to  bis  hands,  although  he  has  a  demand 
against  his  client  equal  to  the  amount  of  the  recovery:  St.  John  v. 
Diefendorf,  12  Wend.  261.  He  cannot  maintain  a  claim  upon  a  fund  in 
court  against  a  mortgagee  or  jndgtnent  creditor,  although  such  mort- 
gagee or  creditor  is  his  own  client:  Dubois'  Appeal,  38  Pa.  St.  231;  80 
Am.  Dec.  478.  He  has  no  lien  on  funds  in  the  hands  of  the  defendant: 
Manning  v.  Lei(!hton,  65  Vt.  84,  95.  He  cannot  assert  a  lien  against 
money  appropriated  to  his  client  by  an  act  of  the  legislature  while  such 
mont-y  is  in  the  custody,  or  under  the  control,  of  the  state  treasurer: 
State  V.  .Moore,  40  Neb.  854.  He  has  no  lien  on  original  records  of 
oourt:  Clifford  v.  Turrill,  2  De  Gex  A  S.  1;  or  on  his  client's  will: 
Balch  V.  Symes,  1  Turn.  A  R.  87.  As  the  attorney's  general  lien  de- 
pt^nds  u(>on  possession,  it  does  not  reach  to  the  judgment,  as  there  can 
be  no  possession  of  a  judgment;  but  it  does  extend  to  an  execution  or 
a  copy  of  the  judgment  in  the  attorney's  hands:  Wright  v.  Cohleigh,  21 
N.  H.  339;  Hough  v.  Edwards,  1  Hurl.  &  N.  171.  "The  right  of  the 
attorney  is  merely  this— that  if  he  gets  the  fruits  of  the  judgment  into 
bis  hands,  the  court  will  not  deprive  him  of  them  until  his  costs  are 
paid."  The  attorney's  claim  of  a  general  lien  on  a  judgment  for  costs 
cannot,  therefore,  defeat  an  attachment  by  a  judgment  creditor:  Hough 
▼.  Edwards.  1  Hurl.  A  N.  171.  One  member  of  a  firm  of  attorneys  has 
no  lien  for  an  individu:d  demand  upon  papers  received  byhinfirtn: 
Bowling  Cjreen  etc.  Bank  v.  Todd,  62  N.  Y.  489;  but  he  does  nut  lose 
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bis  lien  upon  documents  which,  having  come  into  his  possession,  are 
afterward  continued  la  the  possession  of  the  firm :  Pelly  v.  "Wathen,  7 
Hare.  350. 

An  attorney's  general  lien  covers  his  general  balance  of  account 
against  his  client,  and  is  not  limited  to  the  services  rendered  in  the 
particular  matter  in  which  the  papers  are  received:  Finance  Co.  v. 
Charleston  etc.  R.  R.  Co.,  46  Fed.  Rep.  426;  Ex  parte  Sterling,  16  Ves. 
258;  Longworth  v.  Handy,  2  Disn.  75;  Robinson  v.  Hawes,  56  Mich. 
135;  Scott  v.  Darling,  66  Vt.  510.  If  the  client's  intention  is  to  deposit 
papers  with  his  attorney  for  a  particu'ar  purpose,  and  not  to  be  subject 
to  the  attorney's  general  lien,  that  must  be  by  special  agreement; 
otherwise,  they  are  subject  to  the  general  lien  wiiich  the  attorney  has 
upon  all  papers  in  his  hands:  Ex  parte  Sterling,  16  Ves.  258.  This 
lien,  however,  is  limited  to  debts  due  to  hira  in  the  character  of  attor- 
ney, and  does  not  extend  to  general  debts  contracted  outside  of  that 
capacity:  In  re  Galland,  L.  R.  31  Ch.  Div.  296.  The  attorney  has  a 
lien  only  upon  such  papers  as  are  delivered  to  him  for  use  in  profes- 
sional employment:  Balch  v.  Symes,  1  Turn.  &  R.  87,  92;  Lawson  v. 
Dickenson,  8  Mod.  306.  If  he  received  the  papers  for  a  specific  purpose, 
not  connected  with  his  professional  employment,  he  has  no  lien  thereon 
for  his  general  balance  of  account.  If  it  was  agreed  or  understood  that 
the  papers  were  delivered  for  a  specific  professional  purpose,  a  specific 
lien,  instead  of  a  general  one,  might  arise  for  the  specific  service  ren- 
dered: Ex  parte  Sterling,  16  Ves.  257;  Ex  parte  Pemberton,  18  Ves. 
282.  An  attorney's  lien  upon  his  client's  papers  for  costs  and  disburse- 
ments will  not  be  protected  against  pre-existing  rights  of  third  persons: 
Walker  v.  Sargeant,  14  Vt.  247. 

Upon  Moneys  Uollected. — The  general  lien  of  an  attorney  extends  to 
moneys  collected  by  him  for  his  client  in  the  course  of  bis  employment, 
whether  upon  a  judgment,  or  award,  or  not:  In  re  Paschal,  10  Wall. 
483;  Dubois'  Appeal,  38  Pa.  St.  231;  80  Am.  Dec.  478;  Cooke  v. 
Thresher,  51  Conn.  105;  In  re  Knapp,  85  N.  Y.  284;  Dowling  v.  Egge- 
mann,  47  Mich.  171;  Diehl  v.  Friester,  37  Ohio  St.  473,  477;  Bowling 
Green  etc.  Bank  v.  Todd,  52  N.  Y.  489;  Casey  v.  March,  30  Tex.  180; 
Kinsey  v.  Stewart,  14  Tex.  457;  Read  v.  Bostick,  6  Humph.  321;  Able 
V.  Lee,  6  Tex.  427,  431 ;  Lewis  v.  Kinealy,  2  Mo.  App.  33.  Contra,  Wal- 
ton v.  Dickerson,  7  Pa.  St.  376;  Lucas  v.  Campbell,  88  111.  447.  As 
such  a  lien  may  be  implied  from  the  facts  and  circumstances  of  the  case, 
it  is  unnecessary  that  there  should  be  any  express  agreement  as  to  the 
rate  or  measure  of  compensation :  In  re  Knapp,  85  N.  Y.  284.  The  lien 
attaches  to  money  recovered  or  collected  by  the  attorney  upon  a  judg- 
ment:  Wells  V.  Hatch,  43  N.  H.  246;  Bowling  Green  etc.  Bank  v.  Todd, 
62  N.  Y.  489;  and  to  money  collected  upon  an  award:  Ormerod  v.  Tate, 
1  East,  464.  Before  a  judgment  is  collected,  the  attorney  has  a  lien 
upon  it,  in  some  of  the  states,  to  the  amount  of  his  taxable  fees  and 
disbursements  only.  If,  however,  he  actually  collects  the  amount  of  a 
judgment,  his  lien  is  satisfied  to  the  amount  of  his  taxable  fees  and  dis- 
bursements, and  he  receives  that  amount  as  his  own  money;  the  res- 
idue he  receives  as  the  money  of  his  client;  and,  if  any  action  ia 
brought  against  him  for  its  recovery,  ho  may  avail  himself  of  his  just 
claims  for  counsel  fees  and  commissions,  and  of  any  other  just  debts, 
to  defeat  the  action.  This,  however,  it  has  been  said,  results  not  from 
the  law  of  lien,  but  from  the  law  of  setoff:  Wells  v.  Hatch,  43  K.  H. 
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246.  The  attorney's  lien  upon  moneys  collected  extends  not  only  to  his 
services  and  disbursements,  in  the  case  wherein  the  moneys  are  col- 
lected, but  nlso  to  any  general  balance  due  him  for  professional  services 
and  disburseruents:  Hurlbert  v.  Brigham,  56  Vt.  368;  In  re  Knapp,  85 
N.  Y.  284;  in  re  Attorney,  87  N.  Y.  521;  Cooke  v.  Thresher,  51  Conn. 
105.  In  Vope  v.  Armstrong,  3  Sinedes  &  M.  214,  it  was  held,  however, 
that  he  has  a  lien  on  money  collected  for  the  amount  due  him  in  the 
particu'ar  case  in  which  it  was  received;  but  not  for  any  general  bal- 
ance due  him  for  professional  services  rendered  in  other  cases.  To  the 
same  effect,  see,  also,  Waters  v.  Grace,  23  Ark.  118;  Lann  v.  Church, 
4  Madd.  391.  If  an  attorney  has,  in  good  faith  and  fur  a  stipulated  fee, 
performed  part  of  the  services  involved  in  a  lawsuit,  and  stands  ready 
to  perform  the  remainder,  he  is  entitled,  as  against  any  creditor  of  his 
client,  where  the  fee  has  remained  unpaid,  to  treat  and  hold  as  a  re- 
tainer in  that  suit,  money,  to  a  reasonable  amount,  subsequently  col- 
lected by  him  for  his  client:  Randolph  v.  Randolph,  34  Tex.  181.  An 
attorney  having  the  money  of  clients  in  bis  hands  may  retain  it,  and 
any  pai)er  and  documents  belonging  to  his  client,  until  the  claims 
of  the  aitornt'y  for  fees  and  disbursements  are  paid  or  adjudicated:  In 
re  Paschal,  10  Wall.  483,  497.  The  attorney  has  a  lien  upon  the  moneys 
of  bis  client,  to  secure  his  professional  compensation,  or  balance  of  ac- 
count, though  the  client  is  an  executor,  and  the  services  were  rendered, 
and  the  moneys  received,  on  behalf  of  the  estate:  In  re  Knapp,  85 
N.  Y.  2H4;  Hurlbert  V.  Brigham,  56  Vt.  368;  Read  v.  Bo8tick,6  Humph, 
321;  Lf wis  T.  Kinealy,  2  Mo.  App.  33;  and  he  will  be  protected  in 
retaining  his  fee  out  of  money  which  has  thus  come  to  his  hands.  An 
attorney  not  only  has  a  lien  on  moneys  collected  under  a  judgment 
which  he  has  recovered  for  his  client,  for  his  reasonable  fees  for  ser- 
vices rendered  by  him  in  the  cause,  but  he  will  be  protected  in  making 
payment,  out  of  the  funds  collected  by  him,  of  like  reasonable  fees  to 
associate  counsel  in  the  cause  employed  by  the  client:  Jackson  v. 
Clopton,  66  Ala.  29.  An  attorney  has  a  lien  on  money  received  by  him 
on  account  of  a  client  for  all  services  rendered  that  client,  and  his  lien 
is  to  be  measured  by  the  value  of  such  services,  in  jurisdictions  where 
the  matter  of  compensation  between  attorney  and  client  is  a  matter  of 
contract,  express  or  implied.  And,  if  the  client  sues  to  recover  money 
collected  by  his  attorney,  the  latter  may  retain  the  whole  amount,  if 
the  value  of  his  services  is  equal  to  or  exceeds  the  sum  collected  :  Ward 
V.  Craig,  87  N.  Y.  550.  The  attorney,  however,  will  not  be  |)ermitted  to 
determine  the  amount  of  compensation,  where  that  is  not  fixed ;  nor 
can  his  client.  Where  the  right  of  an  attorney  to  a  lien  upon  the  money 
in  his  hands  is  clear,  and  tlie  amount  only  is  in  quuxtion,  the  court,  or 
a  referee,  or  a  jury  passing  upon  an  issue  sent  to  it,  may  determine  that 
(liipstiun,  though  the  items  of  the  attorney's  account  are  such  as  are 
ordinarily  subject  to  taxation:  In  re  Knapp,  85  N.  Y.  284.  The  lien  of 
an  attorney  for  general  professional  services  prevails  against  one  to 
whom  the  client  has  asni^nod  the  cause  of  action  l)efore  judgment,  for 
a  pre-exinting  debt,  in  a  jurisdiction  where  such  conRideration  is  not 
regarded  aj  a  valuable  consideration:  Schwartz  v.  Schwartz,  21  liun, 
83.  It  also  prevails  againnt  the  client's  assignment  for  the  benefit  of 
hii  creditors:  Ward  v.  Craig,  87  N.  Y.  550.  As  to  whether  the  attor- 
ney's claim  upon  mnnevH  collected  for  his  client,  for  the  payment  ot 
ftoj  iadebtedneH  of  the  client  to  him  rests  upon  the  law  of  lien,  or  the 
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law  of  setoff,  the  cases  are  at  variance.  An  examination  of  most  of  the 
cases  will  shew  that  the  right  rests  upon  the  law  of  lien:  Longworth  v. 
Handy,  2  Dish.  75;  McDonald  v.  Napier,  14  Ga.  89;  but  some  courts 
hold  that  it  results  from  the  law  of  setoff:  Wells  v.  Hatch,  43  N.  H. 
246;  and  others,  that  it  is  a  right  to  defalcate,  rather  than  a  right  of 
lien:  Dubois'  Appeal,  38  Pa.  St.  231;  80  Am.  Dec.  478;  McKelvy'a  Ap- 
peal, 108  Pa.  St.  615;  Balsbaugh  v.  Frazer,  19  Pa.  St.  95. 

An  attorney  has  no  lien,  however,  upon  his  client's  money  which  has 
been  left  with  the  attorney  for  a  special  purpose,  and  he  cannot,  con- 
sistently with  his  duty,  apply  it  to  any  other  purpose  without  leave  of 
his  clienc:  Anderson  v.  Bosworth,  15  R.  I.  443;  2  Am.  St.  Kep.  910. 
Hence,  if  money  is  specially  deposited  with  an  attorney  to  be  used  a» 
cash  bail  for  a  client,  to  be  returned  as  soon  as  that  purpose  shall  have 
been  accomplished,  the  attorney  cannot  fasten  a  lien  thereon  for  his 
services.  He  is  simply  a  special  bailee  and  responsible  as  such:  State 
v.  Lucas,  24  Or.  168.  An  attorney  who  has  rendered  professional  ser- 
vices to  an  executor  in  the  administration  of  an  estate  has  a  claim  upon 
the  executor  personally,  but  he  has  no  lien  upon  such  estate  for  hi» 
services,  though  he  is  in  possession  of  property  of  the  estate :  De  Lam- 
ater  v.  McCaskie,  4  Demarest,  549 ;  In  re  Lamberson,  63  Barb.  297.  But 
compare  In  re  Knapp,  85  N.  Y.  284.  An  attorney  who  has  collected 
money  for  a  client  will  not  be  allowed  to  hold  the  entire  amount, 
merely  because  a  small  part  of  it  is  due  to  him  as  fees.  Upon  his  re- 
fusal to  pay  it  over,  he  will  be  allowed  to  retain  enough  to  cover  his 
fees,  but  no  more:  Miller  v.  Atlee,  3  Ex.  799;  Conyers  v.  Gray,  67  Ga. 
329.  Counsel  employed  to  assist  in  the  trial  of  an  action  have  no  lien 
upon  a  judgment  recovered  therein,  for  the  services  rendered  by  them: 
Brown  v.  Mayor,  9  Hun,  587.  The  attorney's  lien  is,  of  course,  unavail- 
ing, unless  it  has  attached  to  the  subject  matter:  Stewart  v.  Flowers, 
44  Miss.  513;  7  Am.  Rep.  707. 

Enforcement  of  Lien. — The  general  lien  of  an  attorney  upon  his  client's 
papers  is  a  passive  one,  and  cannot  be  actively  enforced,  either  at  law 
or  in  equity.  It  amounts  to  a  mere  right  to  retain  the  papers,  as 
against  the  client,  until  the  attorney  is  fully  paid:  Bozon  v.  Holland, 
4  Mylne  &  C.  354;  Brown  v.  Bigley,  3  Tenn.  Ch.  618,  621;  In  re  Wil- 
son,  12  Fed.  Rep.  235;  McDonald  v.  Railroad,  93  Tenn.  281,  293.  This 
lien  is  one  in  which  there  is  no  right  of  sale:  McDonald  v.  Railroad,  93 
Tenn.  281,  293.  An  attorney's  lien  upon  papers  in  a  suit  for  his  fees 
may,  however,  be  indirectly  enforced,  under  some  circumstances,  by 
order  and  execution :  Greenfield  v.  Mayor,  28  Hun,  320 ;  and  it  is  some- 
times proper  for  the  court  to  determine  the  existence  and  amount  of 
the  lien,  and  to  establish  the  condition  upon  which  the  attorney  shall 
deliver  up  the  property:  McPherson  v.  Cox,  96  U.  S.  404.  An  attor- 
ney's lien  upon  a  promissory  note  in  his  hands  for  collection  does  not 
give  him  any  right  to  a  judgment  against  the  defendant  for  the  amount 
of  his  fees,  after  the  defendant  has  paid  the  note  to  the  attorney's  client: 
Tillman  v.  Reynolds,  48  Ala.  365. 

A  court  will  not  disregard  the  right  of  an  attorney  or  deny  him  his 
lien  where  it  has  justly  attached  :  In  re  Attorney,  87  N.  Y.  521 ;  63  How. 
Pr.  152.  If  his  lien  is  questioned,  it  must  be  determined  by  the  court, 
or  a  referee,  upon  a  proper  investitzation:  In  re  Knapp,  85  N.  Y.  284'; 
In  re  Attorney,  87  N.  Y.  521 ;  63  How.  Pr.  152,  If  the  retention  of 
papers  by  an  attorney  who  has  not  been  paid  his  fees,  and  upon  which 
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he  claima  a  lien,  woald  embarrass  the  client  in  the  prosecution  or  de> 
fense  of  pending  actions,  a  court  will  order  the  papers  to  be  delivered 
over  upon  the  amount  of  the  fee  being  secured,  particularly  if  there  is 
any  doubt  as  to  the  validity  of  the  attorney's  claim:  Cunningham  t. 
Widing,  5  Abb.  Pr.  413;  In  re  Galland.  31  Ch.  Div.  296;  In  re  Bevan, 
33  Beav.  439;  In  re  Jewitt,  34  Beav.  22. 

Loss  or  ETtinguighrrunt  of  Lt>n.— An  attorney's  general  lien  upon 
papers  is  lost  or  extinguished  by  parting  with  their  possession:  Note 
to  Andrews  v.  Morse,  31  Am.  Dec.  759;  Dubois'  Appeal,  38  Pa.  St.  231 ; 
80  Am.  Dec.  478,  even  though  that  was  done  by  mistake  on  the  part  of 
the  attorney;  but  if  the  papers  did  not  get  lawfully  out  of  his  possesf 
sion,  his  lien  continues,  and  he  may  maintain  trover  for  them :  Dicas  v- 
Stockley,  7  Car.  &  P.  587,  Nor  is  the  lien  lost  by  a  transfer  of  posses- 
sion to  an  agent,  as  the  latter'a  possession  is  that  of  the  principal,  or 
by  a  transfer  to  another  subject  to  the  lien :  Watson  v.  Lyon,  7  De  Gex, 
M.  A  G.  288,  298.  An  attorney's  lien  is  superseded  by  taking  security 
for  the  debt  which  is  the  subject  of  the  lien,  whether  such  security  is 
due  or  not:  Note  to  Andrews  v.  Morse,  31  Am.  Dec.  759;  Coweil  v. 
Simpson,  16  Yes.  275.  The  lien  upon  a  fund  is  also  lost  by  taking  an  as- 
signment of  the  fund  itself :  Fulton  v.  Harrington,  7  Houst.  182.  But  the 
lien  upon  papers  is  not  extinguished  by  the  attorney's  taking  the  client's 
note  or  acceptance  for  the  amount  due,  unless  it  appears  that  it  was 
given  or  received  in  payment  of  such  amount:  Dennett  t.  Cutts,  11 
N.  H.  163;  Stevenson  v.  Blakelock,  1  Maulo  &  S.  535.  The  lien  of  an 
attorney  upon  papers  is  not  affected  by  his  client's  assignment  in  bank- 
ruptcy or  insolvency,  or  for  the  benefit  of  creditors.  In  either  case,  the 
assignee  takes  subject  to  the  attorney's  equitable  ri^ht  at  the  date  of 
the  assignment:  Ex  parte  Sterling,  16  Ves,  258;  Ward  v.  Craig,  87 
N.  Y.  550.  Such  lien  is  good  against  all  persons  claiming  under  the 
client:  In  re  Greason,  28  Beav.  87. 

From  what  is  said  above  of  the  general,  or  retaining  lien,  of  an  attor- 
ney, for  a  general  balance  due  him  arising  out  of  his  professional  em« 
ployment,  upon  all  papers  of  his  client  coming  into  his  possession  in 
the  course  of  his  professional  employment,  it  is  noticeable  that  the  lien 
is  valuable  only  to  the  extent  that  the  papers  are  necessary  and  indis- 
pensable to  the  client,  or,  as  stated  in  some  of  the  cases,  "to  the  extent 
the  client  can  be  worried  thereby":  McDonald  v.  Railroad,  93  Ten n. 
281,  293,  per  Wilkes,  J. 

The  Federal  Court*  recognise  no  lien  at  common  law  in  behalf  of  an 
attorney  beyond  that  given  by  the  local  law:  Gregory  v.  Pike,  67  Fed. 
Kep.  837.  An  attorney  employed  by  two  clients  to  protect  their  inter- 
est in  a  large  number  of  the  bonds  of  an  insolvent  railway  company, 
has  a  lien  upon  the  bonds  of  his  clients,  and  upon  any  portion  of  the 
proceeds  of  the  sale  applicable  to  their  payment,  where  the  road  has 
i>een  ordered  sold  under  a  decree  of  foreclosure,  but  he  has  no  lien  on 
the  property  of  the  road  in  the  hands  of  the  purchaser,  though  such 
purchaser  was  one  of  his  clients,  and  the  purchase  price  was  insuffi- 
cient, after  paying  costs  and  receiver's  certificates  issued  by  order  of 
the  court,  to  leave  any  balance  applicable  to  the  bonds:  Coe  v.  East 
etc.  R.  K.  Co.,  6.5  Fed.  Rep.  16.  An  attorney  employed  by  the  ple^Vgee 
of  certain  nnten,  pending  a  suit  in  equity  to  recover  their  pospession  from 
the  pledgee,  to  bring  an  action  at  law,  which  results  in  the  payment 
into  court  of  the  amount  due,  which  fund  is  then  transferred  from  the 
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action  at  law  into  the  register  in  the  equity  suit,  has  no  lien  npon  the 
fund  produced,  either  before  or  after  its  transfer,  as  against  other  par- 
ties who,  in  the  equity  suit,  claimed  an  interest  in  the  notes:  Gregory 
V.  Pike,  67  Fed.  Rep.  837.  If  an  attorney  prosecutes  a  suit  and  recov- 
ers land  for  his  client,  and  the  latter  afterward  sells  it  and  takes  a  deed 
of  trust  and  bond  for  the  purchase  money,  and  makes  the  attorney  a 
trustee  in  the  trust  deed,  and  delivers  the  papers  to  him,  the  attorney 
has  a  lien  upon  the  papers  for  his  services  in  the  suit ;  and,  if  the  client 
brings  a  bill  in  equity  to  have  the  trustee  removed,  and  to  compel  the 
delivery  of  the  papers,  it  is  the  duty  of  the  court  to  decide  upon  the 
existence  and  amount  of  the  lien  claimed  by  the  attorney,  and  to  decree 
such  delivery  on  payment  of  the  amount  of  the  lien  found  to  exist.  It 
is,  furthermore,  proper  for  the  court  to  decree  such  delivery  upon  the 
performance  of  the  condition  stated,  though  the  attorney,  by  neglecting 
to  file  a  cross-bill,  has  lost  his  right  to  a  decree  for  affirmative  relief: 
McPherson  v.  Cox,  96  U.  S.  404.  In  the  federal  courts,  an  attorney  ia 
held  to  have  no  general  lien  upon  an  uncollected  judgment  for  services 
in  other  suits,  but  only  a  particular  lieTi  for  his  costs  and  compensation 
in  that  particular  case:  In  re  "Wilson,  12  Fed.  Rep.  235.  Prima  facie, 
an  attorney  has  a  lien  for  compensation  on  the  papers  in  his  handa 
where  he  has  rendered  some  services:  Leszynsky  v.  Merritt,  9  Fed. 
Rep.  688.  If  he  has  given  up  his  employment  and  withdrawn  from  the 
case,  he  is  still  entitled  to  his  lien,  in  the  absence  of  any  showing  that 
he  agreed  not  to  make  any  claim  for  compensation,  or  not  to  claim  any 
lien  for  his  services:  Finance  Co.  v.  Charleston  etc.  R.  R.  Co.,  48  Fed. 
Rep.  45.  While  an  attorney  has  a  lien  on  papers  in  his  possession,  he 
will  not  be  permitted  to  make  a  professional  misuse  of  them,  as  in  tak- 
ing an  undue  advantage  of  the  client  by  bringing  suits  against  him  for 
other  parties,  upon  causes  of  action  arising  out  of  transactions  with 
which  he  was  professionally  connected  while  counsel  for  the  client:  Fi- 
nance Co.  V.  Charleston  etc.  R.  R.  Co.,  48  Fed.  Rep.  45. 

SPECIAL  OR  CHARGING  LIEN.— GeneraZZy.— Besides  the  general 
or  retaining  lien  which  an  attorney  has  upon  papers,  books,  documents, 
money,  and  other  property  in  his  possession,  to  secure  his  professional 
compensation  he  has  what  is  called,  for  want  of  a  better  name,  a  par- 
ticular, or  charging,  lien  upon  a  judgment  procured  by  him  for  hia 
client.  This  right  to  recover  for  his  services  in  obtaining  a  judgment 
for  his  client  is  called  a  lien,  in  the  broad  sense  of  the  term,  although 
it  does  not  depend  upon  possession,  but  rests  merely  on  the  equity  of 
the  attorney  to  be  paid  his  fees  and  disbursements  out  of  the  judgment 
which  he  has  obtained.  It  is  considered  reasonable  and  proper  that  an 
attorney,  by  whose  labor  and  at  whose  expense  a  judgment  has  been 
obtained  for  his  client,  should  have  an  interest  in  that  judgment  which 
the  law  will  regard  and  protect.  An  eminent  judge  once  said  "that  the 
convenience,  good  sense,  and  justice  of  the  thing  required  it."  So, 
while  we  talk  of  an  attorney  having  a  lien  upon  a  judgment,  it  is,  in  fact, 
only  a  claim  or  right  to  ask  for  the  intervention  of  the  court  for  his  pro- 
tection, when,  having  obtained  a  judgment  for  hia  client,  he  finds  that 
there  is  a  probability  of  the  client  depriving  him  of  his  interest  in  the 
fruits  of  that  judgment.  The  lien  of  an  attorney  upon  a  judgment 
is  an  equitable  lien,  and  is  upheld  simply  upon  the  theory  that  hia  ser- 
vices and  skill  produced  it.  This  seems  to  be  the  only  ground  upon 
which  this  lien  has  ever  been  put.  Little  is  known  of  its  origin,  but 
AM.  St.  Rkp.,  Vou  ll  — 17 
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the  principle  has  long  been  recognized  that  a  "  party  should  not  run 
away  with  the  fruita  of  the  cause  without  satisfying  the  legal  demands 
of  his  attorney,  by  whose  industry,  and,  in  many  instances,  at  whose 
ezpenee,  those  fruits  are  obtained."  In  support  of  these  views,  see 
monographic  note  to  Andrews  v.  Morse,  31  Am.  Dec.  755,  on  attorneys' 
liens  for  compensation  and  costs;  McDonald  v.  Napier,  14  Ga.  89; 
Wright  V.  Cobleigh,  21  N.  H.  339;  Horton  v.  Champlin,  12  R.  I.  550; 
34  Am.  Rep.  722;  Warfield  v.  Campbell,  38  Ala.  527;  82  Am.  Dec.  724; 
Humphrey  v.  Browning,  46  111.  476;  95  Am.  Dec.  446;  Rooney  v.  Sec- 
ond Avenue  R.  R.  Co.,  18  N.  Y.  368;  Coughlin  v.  New  York  etc.  R.  R. 
Co.,  71  N.  Y.  443;  27  Am.  Rep.  75;  Sanders  v.  Seelye,  128  111.  631 ;  In 
re  Wilson,  12  Fed.  Rep.  235. 

After  judgment,  the  attorney's  equitable  right  to  a  lien  upon  it  is 
recognized  and  enforced  by  many  of  the  courts,  independently  of  any 
statute,  at  least  to  the  extent  of  his  costs,  where  the  taxation  of  costs 
on  account  of  the  attorney  is  authorized  by  law:  Coughlin  v.  New  York 
etc.  R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  75;  McDonald  v.  Napier,  14 
Ga.  89, 106;  Wright  v.  Cobleigh,»21  N.  H.  339;  Rooney  v.  Second  Avenue 
R.  R.  Co.,  18  N.  Y.  368;  note  to  Andrews  v.  Morse,  31  Am.  Dec.  755; 
Marshall  v.  Meech,  51  N.  Y.  140;  10  Am.  Rep.  572.  But  no  lien  can 
be  acquired  where  it  is  found  that  nothing  was  due  from  the  defendant 
to  the  plaintiff:  Atwood  v.  Mt.  Holly,  65  Vt.  121. 

Other  courts  deny  the  existence  of  any  attorney's  lien  after  judg- 
ment, where  there  is  no  taxation  of  costs  on  account  of  the  attorney, 
authorized  by  statute:  Frissell  v.  Haile,  18  Mo.  18  ;  Sanders  v.  Seelye, 
128  Dl.  631,  637;  Nichols  v.  Pool,  89  111.  491;  Foray  the  v.  Beveridge, 
62I1I.  2t)8;  4  Am.  Rep.  612;  Ex  parte  Kyle,  1  Cal.  332;  Manslield  v. 
Borland,  2  Cal.  507;  Russell  v.  Conway,  11  Cal.  93;  Hogan  v.  Black,  66 
Cal.  41 ;  Roberts  v.  Nelson,  22  Mo.  App.  28;  Alexander  v.  Grand  Avenue 
Ry.  Co.,  54  Mo.  App.  66;  Brooke's  case,  12  Opin.  Atty.  Gen.  216;  Hill 
T.  Brinkley,  10  Ind.  102.  The  governor  of  a  state  has  no  power  to  em- 
ploy counsel  to  represent  it  in  litigation  so  as  to^ive  the  latter  a  lien  on 
the  judgment  recovered:  Compton  T.  State,  38  Ark.  601.  Compare 
State  V.  Edgefield,  4  Baxt.  92. 

Extent  of  Lien. — In  the  opinions  concerning  attorneys'  liens,  much  is 
■aid  about  "costs,"  "taxable  costs,"  "fees,"  "disbursements,"  and 
"compensation,"  and  it  is  not  always  clear  what  is  meant,  particularly 
when  an  effort  is  made  to  show  that  the  law  governing  an  English  at- 
torney's lien  is  applicable  in  this  country.  In  England,  as  we  under- 
stand it,  the  services  of  advocates  are,  in  theory,  gratuitous,  and  their 
fees  are  quiddam  honorarium.  The  attorneys'  fees  are  the  only  charges 
which  are  actionable,  or  legally  coercible.  These  are  taxed  as  a  part  of 
the  costs,  and  it  necessarily  results  that  the  attorney's  lien  applies  alone 
to  taxe<i  coflts;  and,  as  there  are  no  other  charges  cognizable  by  the 
courts,  the  lien  of  the  attorney  cannot  be  extended  any  farther.  But 
the  attorney's  lien  exists  in  England  for  the  attorney's  bill,  and  that  is 
made  up  of  fees  ascertained  by  law,  and  his  disbursements  and  charges 
on  account  of  his  client,  the  disbursements,  however,  being  distinguish- 
able from  the  costs  which  the  law  provides  as  a  compensation :  See  War- 
field  ▼.  Campbell,  38  Ala.  527;  82  Am.  Dec.  724;  McDonald  v.  Napier, 
14  Ga.  89,  110,  and  English  cases  therein  cited.  In  this  country,  the 
oompensation  of  attorneys  is  generally  a  matter  of  contract,  express  or 
implied,  between  the  attorney  and  client,  and  io  nu  sense  costs  of  the 
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Buit.  The  fee  bill  was  abolished  in  New  York  long  ago,  but  that  was 
never  the  foundation  of  the  lien.  Fee  bills  may  regulate  the  amount  of 
an  attorney's  compensation,  but  he  is  entitled  to  a  lien  as  against  his 
client,  because  his  labor  and  skill  contributed  to  the  judgment:  Rooney 
V.  Second  Avenue  R.  R.  Co.,  18  N.  Y.  368.  It  is  evident,  therefore, 
that  the  English  rule  governing  the  allowance  of  an  attorney's  lien  has 
a  very  limited  application  in  this  country.  As  said  in  Frissell  v.  Haile, 
18  Mo.  18:  "Attorneys  and  counselors  at  law  in  Missouri  are  not  to  be 
confounded  with  the  mere  attorney  and  solicitor  in  England.  These 
last  are  recognized  officers  of  the  court,  and  are  entitled  to  fees  for  the 
services  performed  by  them  in  the  same  manner  as  the  clerks  of  our 
courts  of  record.  Their  fees  are  ascertained  and  fixed  bj'  rules  of  court, 
and  are  recognized  in  the  taxation  of  the  costs  of  a  suit.  Such  being 
their  foundation,  the  law  confers  a  lien  on  papers  and  on  judgments  to 
secure  their  payment,  and  will  not  suffer  collusive  compromises  between 
the  parties  to  a  suit,  made  with  a  view  to  prevent  their  recovery.  At- 
torneys at  law,  in  our  courts,  are  allowed  no  fees  which  are  taxed  as 
costs.  They  look  to  contracts  made  with  their  clients  for  remuneration 
for  their  services.  If  they  receive  the  money  of  those  who  em  ploy  them, 
they  may  retain  their  fees,  just  as  any  other  bailee  may  retain  for  ser- 
vices rendered  in  the  care  of  the  subject  of  the  bailment.  Hence,  the 
learning  in  the  English  books,  in  relation  to  the  liens  of  attorneys,  has 
no  application,  or  an  extremely  limited  one,  under  our  system  of  laws." 

In  the  absence  of  any  statute  extending  the  lien,  the  general  rule  is, 
that  an  attorney's  lien  upon  a  judgment  for  his  fees  is  limited  to  the  tax- 
able costs  in  the  case:  Whitcomb  v.  Straw,  62  N.  H.  650;  Wells  v. 
Hatch,  43  N.  H.  246;  Currier  v.  Boston  etc.  R.  R.,  37  N.  H.  223;  Wright 
V.  Cobleigh,  21  N.  H.  339;  Shapley  v.  Bellows,  4  N.  H.  347;  Scharlock 
V.  Gland,  1  Rich.  207;  Ex  parte  Kyle,  1  Cal.  332;  Mansfield  v.  Borland, 
2  Cal.  507;  Russell  v.  Conway,  11  Cal.  93;  Hogan  v.  Black,  66  Cal.  41; 
Massachusetts  etc.  Co.  v.  Township,  48  Fed.  Rep.  145;  Braden  v.  Ward, 
42  N.  J.  L.  518;  Phillips  v.  Stagg,  2  Edw.  Ch.  108;  Miller  v.  Newell, 
20  S.  C.  123;  47  Am.  Rep.  833;  Wells  v.  Elsam,  40  Mich.  218,  221;  Phil- 
lips V.  Mackay,  54  N.  J.  L.  319. 

It  does  not  include  counsel  fees,  or  incidental  expenses  not  taxable: 
Wells  V.  Hatch,  43  N.  H.  246;  Scharlock  v.  Oland,  1  Rich.  207.  It  does 
not  extend  to  commissions,  or  other  charges,  however  proper  in  them- 
selves: Wright  V.  Cobleigh,  21  N.  H.  339.  It  must  be  confined  to  the 
costs  in  the  identical  action:  Phillips  v.  Stagg,  2  Edw.  Ch.  108;  Mas- 
sachusetts etc.  Co.  V.  Township,  48  Fed.  Rep.  145;  and  cannot  be  ex- 
tended to  prospective  services  upon  the  hearing  of  an  appeal :  Massachu- 
setts etc.  Co.  v.  Township,  48  Fed.  Rep.  145.  If  the  attorney  has  no 
taxable  costs,  he  has  no  lien,  of  course,  on  anything  pertaining  to  the 
judgment  under  the  above  rule:  Ex  parte  Kyle,  1  Cal.  332;  Mansfield 
V.  Borland,  2  Cal.  507;  Russell  v.  Conway,  11  Cal.  93;  Hogan  v.  Black, 
66  Cal.  41.  If  several  attorneys  have  rendered  services  for  the  com- 
plainant in  a  suit,  they  are  equally  entitled  to  a  lien  for  compensation, 
to  the  extent  of  his  disbursements  and  costs  taxed,  on  the  fruits  of  the 
judgment,  and,  if  one  of  them  has  obtained  an  assignment  of  such 
fruits,  his  possession  cannot  be  disturbed  in  favor  of  another:  Massa- 
chusetts etc.  Co.  v.  Township,  48  Fed.  Rep.  145.  An  attorney's  lien 
upon  an  uncollected  judgment  is  confined  to  the  judgment  in  the  par- 
ticular action  in  which  the  services  were  rendered :  Phillips  v.  Stagg,  2 
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E.lw,  Ch.  108;  In  re  Wilson,  12  Fed.  Rep.  235;  Williams  v.  IngeraoU, 
89  N.  Y.  508,  517;  Shapley  v.  Bellows,  4  N.  H.  347;  Wright  v.  Cob- 
leigh,  21  N.  H.  339,  341;  McWiliiaras  v.  Jenkins,  72  Ala.  480;  and  is 
not  increased  by  subsequent  services  in  independent  matters:  In  re 
Wilson,  12  Fed.  Rep.  235. 

But  there  are  many  courts  which  extend  the  attorney's  lien  upon  a 
judgment  so  as  to  cover  not  merely  taxable  costs,  but  a  reasonable  com- 
pensation for  his  services  in  obtaining  the  judgment,  though  there  is 
no  agreement  between  the  attorney  and  his  client  concerning  the  amount 
whioh  the  attorney  is  entitled  to  charge  for  his  services.  The  extent  of 
the  lien,  in  such  cases,  is  ascertained  upK)n  the  basis  of  a  quantum  mer- 
uit,  which  may  be  ascertained  by  tiie  court,  or  by  a  referee,  upon  a 
summary  application.  If  the  amount  of  compensation  has  been  agreed 
upon,  the  lien  attaches  to  that  extent:  Carter  v.  Bennett,  6  Fla.  215; 
Carter  v.  Davis,  8  Fla.  183;  McDonald  v.  Napier,  14  Ga.  89;  Cage  v. 
Wilkinson,  3  Sraedes  &  M.  223;  Benjamin  v.  Benj:»rain,  17  Conn.  110; 
Cooke  V.  Thresher,  51  Conn.  105;  Barnes  v.  Taylor,  30  N.  J.  Eq.  467; 
In  re  Wilson,  12  Fed.  Rep.  235;  Warfield  v.  Campbell,  38  Ala.  527;  82 
Am.  Dec.  724;  Andrews  v.  Morse,  12  Conn.  444;  31  Am.  Dec.  752,  and 
monographic  note  thereto  on  attorneys'  liens  for  compensation  and 
costs:  Garner  T.  Garner,  1  Lea,  29;  Hunt  v.  McClanahan,  1  Heisk. 
503;  Pleasants  v.  Kortrecht,  5  Heisk.  694;  Perkins  v.  Perkins,  9  Heisk. 
95;  Vaughn  V.  Vaughn,  12  Heisk.  472;  Covington  v.  Bass,  88  Tonn.  496; 
Warfield  v.  Campbell,  3S  Ala.  527;  82  Am.  Dec.  724;  Ex  parte  Lehman, 
59  Ala.  631;  Jackson  v.  Clopton,  66  Ala.  29;  Mosoly  v.  Norman,  74  Ala. 
422;  Central  R.  R.  Co.  V.  Pettui,  113  U.  S.  116,  127.  Compare  McCaa 
▼.  Grant,  43  Ala.  262. 

In  the  earlier  decisions  in  Vermont,  the  attorney's  lien  was  confined 
to  the  taxable  costs  in  the  suit:  Heartt  v.  Chipman,  2  Aiken,  162;  but 
later  decisions  in  that  state  have  established  the  rule  that  the  lien  ex- 
tends to  the  reasonable  fees  and  disbursements  in  the  suit  in  which  the 
judgment  was  recovered :  H<>o|)er  v.  Welch,  43  Vt.  169;  5  Am.  Rep.  267; 
Hutchinson  V.  Howard,  15  Vt.544.  "Nogood  reason  can  be  given,"  saya 
Ross,  J.,  in  Wee'l  Sewing  Machine  Co.  v.  Boutolle,  56  Vt.  570,  48  Am.  Rep. 
821,  ''for  limiting  an  attorney's  charging  lien  to  what,  under  our  law,  are 
the  taxable  costs  in  favor  of  his  client  in  the  suit.  If  he  is  to  be  given 
»  lien  at  all  upon  a  judgment  recovered  by  his  services,  it  should  be  to 
the  extent  of  the  value  of  his  services  in  the  suit.  His  services  are  pre- 
sumed to  have  been  skillfully  performed,  and  valuable  because  lo  per- 
formed. They  enhance  his  client's  claim  presumably  to  the  extent  of 
the  value  of  his  services,  the  same  as  the  tailor's  s^>rvices  in  manufac- 
turing a  patron's  cloth  into  a  coat  enhance  the  value  of  the  materials  to 
the  extent  of  the  value  of  his  services.  We  are  aware  that  the  dncisions 
in  this  country  are  not  uniform  on  the  extent  of  an  attorney's  charging 
lien.  In  Bonm  Htates  it  is  held  to  cover  his  reasonable  charges  and  dis- 
buniementHin  the  suit,  while  in  others  it  is  limited  to  the  amount  of  costs 
taxable  in  favor  of  hie  client  in  the  suit.  But  these  are  what  the  law 
allows  to  be  recovered  in  favor  of  the  prevailing  party.  They  are  taxed 
between  party  and  party,  and  not  t)etwe<-n  attorney  and  client,  and  are 
in  no  senne  the  measure  of  the  value  of  the  attorney's  services  and  din- 
barsements  in  the  suit.  They  include,  frequently,  court,  clerk,  witness, 
and  officers'  fees  in  the  suit  which  the  client  has  advanced.  I  cannot 
help  thinking  that  thisulasj)  of  ducisiunii  have  their  origin  in  not  obaerv- 
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ing  the  distinction  between  taxable  costa,  which  at  the  common  law 
was  a  taxation  between  the  attorney  or  solicitor  and  his  client,  and  the 
taxable  costs  under  our  statutes,  which  is  a  taxation  in  favor  of  the  re- 
covering party  against  the  defeated  party."  So,  in  New  York,  prior  to 
the  code  of  1848,  an  attorney  had  a  lien  upon  a  judgment  recovered  by 
him,  but  the  amount  was  limited  to  his  taxable  costs.  The  taxation  of 
coats,  however,  was  abolished  by  that  code,  though  it  did  not  aboliah 
the  lien  of  the  attorney,  and  the  compensation  of  the  attorney  was  left 
to  be  determined  by  contract,  either  expreaa  or  implied,  between  the 
parties.  Consequently,  the  implied  equitable  lien  was  extended  to 
cover  the  agreed  compensation,  whatever  the  amount,  in  all  cases  where 
the  cause  of  action  was  asaignable  or  judgment  was  obtained.  The 
attorney,  to  the  extent  of  his  compensation,  was  deemed  to  be  an  equi- 
table assignee  of  the  judgment,  and  had  a  lien  upon  it  when  recovered: 
Rooney  v.  Second  Avenue  R.  R.  Co.,  18  N.  Y.  368;  Marshall  v.  Meeeh, 
51  N.  Y.  140;  10  Am.  Rep.  572;  Coughlin  v.  New  York  etc.  R.  R.  Co., 
71  N.  Y.  443;  27  Am.  Rep.  75;  Wright  v.  Wright,  70  N.  Y.  98.  To  the 
sanae  effect  is  Ex  parte  Lehman,  59  Ala.  631 ;  Mosely  v.  Norman,  74  Ala. 
422;  Gist  v.  Hanly,  33  Ark.  233,  235.  In  the  absence  of  any  agreement 
aa  to  fees,  it  was  at  one  time  supposed  that  the  amount  of  the  taxable 
costa  continued  to  be  the  measure  of  compensation  allowed  to  the  attor- 
ney, and  which  would,  of  course,  be  the  extent  of  the  lien :  Rooney  v. 
Second  Avenue  R.  R.  Co.,  18  N.  Y,  368,  371.  But  it  was  afterward  de- 
cided that  the  bill  of  costs  taxed  in  an  action  was  not,  as  between  the 
attorney  and  client,  the  measure  of  compensation  for  the  services  of 
the  attorney  therein;  and  that,  in  the  absence  of  a  definite  agreement 
aa  to  the  amount  of  his  fees,  the  attorney  might  recover  the  reasonable 
value  of  his  services;  such  value  being  a  fact  to  be  established,  like  any 
other  fact,  by  evidence:  Whitelegge  v.  De  Witt,  12  Daly,  319;  Carr  v. 
Robert,  1  Hilt.  498;  Gallup  v.  Perue,  10  Hun,  525.  Under  the  present 
law  of  New  York  (Code  Civ.  Proc.  1879,  sec.  66),  there  is  now  a  statutory 
lien  upon  the  cause  of  action,  which  continues  until  a  final  judgment  is 
rendered.  So,  in  Virginia  and  West  Virginia,  the  attorney's  lien  was 
formerly  limited  to  his  fees  taxed  in  the  costa;  but  as  the  statute  there 
authorizes  attorneys  to  make  contracts  with  their  clients  for  their  fees, 
their  lien  on  judgments  obtained  cover,  not  merely  their  taxable  coats, 
but  their  services  and  disbursements,  whether  the  amount  of  compen- 
sation is  agreed  upon  or  depends  upon  a  quantum  meruit;  and,  while 
the  lien  is  a  special  lien  for  disbursements  and  services  rendered  in  ob- 
taining the  particular  judgment  or  decree,  yet  it  extends  to  all  disburse- 
menta  and  services  rendered  in  any  other  case  so  connected  with  it  as 
to  form  the  basis  on  which  such  judgment  or  decree  is  rendered  or 
which  is  essential  to  the  rendition  of  such  judgment  or  decree:  Renick 
V.  Ludington,  16  W.  Va.  378 ;  but  not  to  services  in  other  cases :  Fowler 
V.  Lewis,  36  W.  Va.  112,  140. 

Lien  and  Compromise  before  Judgment. — An  attorney's  lien  does  not,  in 
the  absence  of  any  express  provision  of  the  statute,  attach  before  judg- 
ment; and  the  client  may,  therefore,  settle  or  compromise  the  suit  in 
any  manner  he  chooses,  without  consulting  his  attorney,  and  regardless 
of  the  attorney 's  claims.  The  latter  has  no  right  to  interfere  with,  or 
power  to  prevent,  such  settlement  or  compromise  until  a  judgment  is 
entered,  for  until  then  there  is  nothing  upon  which  a  lien  can  attach. 
The  right  of  parties  to  settle  their  suits  in  good  faith,  and  without  coU 
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lasion  for  the  express  purpose  of  wronging  another,  is  undisputed  and 
indisputable,  even  in  England,  where  costs  to  attorneys  are  regulated 
by  law,  and  taxable,  and,  a  fortiori,  must  that  right  be  recognised  here, 
where  there  are  no  taxable  costs  in  favor  of  attorneys.  From  the  prin- 
ciple that  there  is  no  lien  until  judgment,  it  follows  that  it  is  competent 
for  the  parties,  acting  in  gooci  faith,  to  settle  and  discontinue  a  suit  be- 
fore judgment,  without  the  consent  of  the  attorney;  and  he  is  remitted 
to  his  remedy  against  his  client  for  his  compensation:  Shells  v.  Hatch, 
43  N.  H.  245;  Parker  v.  Blijjhton,  32  Mich.  266;  Wright  v.  Hake,  38 
Mich.  525;  Voight  Brewery  Co.  v.  Donovan,  103  Mich.  190;  Casey  v. 
March,  30  Tex.  181  ;  monographic  note  to  Board  of  Commrs.  v.  Younger, 
87  -A.m.  Dec.  1G8,  169,  discussing  the  power  of  the  client  over  an  action : 
Kan.lall  v.  Van  Wagenen,  115  N.  Y.  527;  12  Am.  St.  Rep.  828;  Kusterer 
v.  Heaver  Dam,  56  Wis.  471;  43  Am.  Rep.  725;  Houghton  v.  Clarke, 
80  C.*l.  417;  Whittaker  v.  Clarke,  33  Tex.  647;  Miller  v.  Newell,  20 
S.  C.  122;  47  Am.  Rep.  833;  Heister  v.  Mount,  17  N.  J.  L.  438;  Young 
v.  Dearborn,  27  N.  H.  324,  327;  Coughlin  v.  New  York  etc.  R.  R.  Co., 
71  N.  Y.  443;  27  Am.  Rep.  75;  Swanston  v.  Morning  Star  Min.  Co.,  13 
Fed.  Rep.  215;  Shank  v.  Shoe  i  aker,  18  N.  Y.  489;  Hutchinson  v.  Peters, 
18  Vt.  614;  Weed  Sewing  Machine  Co.  v.  Boutelle,  56  Yt.  570;  48  Am. 
Rep.  821 ;  Wright  v.  Wright,  70  N.  Y.  96;  Tillman  v.  Reynolds,  48  Ala. 
365;  Emma  Silver  Min.  Co.  v.  Emma  Silver  Min.  Co.,  12  Fed.  Rep.  815; 
Pulver  V.  Harris,  52   N.  Y.  73;  Kirby  v.  Kirby,  1  Paige,  565. 

And  the  lien  of  the  attortiey  may  be  defeateJ  by  such  a  settlement, 
though  the  client  agreed  to  pay  his  attorney  a  percentage  of  the  pro- 
ceeds of  the  jud^'nient:  Courtney  v.  McGavock,  23  Wis.  619;  Miller  v. 
Newell,  20  S.  C.  122;  47  Am.  Rep.  833;  Lamont  V.Washington  etc. 
R.  R.  Co.,  2  Mackey,  502;  47  Am.  Rep.2t>8;  Coughlin  v.  New  York  etc. 
R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  75;  Kusterer  v.  Beaver  Dam,  56 
Wis.  471;  43  Am.  Rep.  725;  or  not  to  compromise  the  action:  Mosely 
V.  Jatiiison,  71  Miss.  456.  The  client  may  always  settle  an  action  for 
unliquidated  damages,  even  against  the  protest  of  the  attorney,  in  the 
absence  of  a  statute  protecting  the  latter  from  the  beginning  of  the  suit, 
as  a  party  having  a  cause  of  action,  in  its  nature  not  assignable,  cannot, 
by  any  agreement  before  judgment,  or  a  verdict  thereon,  give  his  attor- 
ney any  interest  therein :  Kusterer  v.  Beaver  Dam,  56  Wis.  471 ;  43  Am. 
Hep.  725;  Coughlin  v.  New  York  etc.  R.  R.  Co.,  71  N.  Y.  443;  27  Am. 
Rep.  76;  Henchey  v.  Chicago,  41  III.  136;  Mosely  v.  Jamison,  71  Miss. 
45»i;  Lamont  v.  Washington  etc.  R.  R.  Co.,  2  Mackey,  502;  47  Am. 
Rep.  26S.  The  question  of  alleged  fraud  on  the  part  of  the  defendant 
in  securing  a  settlement  and  discontinuance  of  a  suit  cannot  be  tried 
upon  alii'lavits:  Voight  Brewery  Co.  v.  Donovan,  103  Mich.  190;  and  a 
settlement  by  stipulation  between  the  parties  to  the  suit  will  not  be  set 
aside  as  fraudulent  without  proof  of  a  fraudulent  intent  in  the  defend- 
ant, altliou^^h  such  intent  on  the  plaintitT'a  part  is  shown,  and  he  is  in- 
solvent: Courtney  v.  McGavock,  23  Wis.  619.  The  retaining  of  an 
attorney  to  prosecute  an  action,  and  its  commencement  by  him,  give 
bim  no  lien  u|)on  what  may,  in  the  event  of  a  trial,  be  recovered  there- 
in: Pulver  V.  Harris,  52  N.  Y.  73.  An  attorney  for  a  wife  cannot  insist 
apon  prooee'liiig  with  a  compromised  divorce  suit,  against  the  consent 
of  his  client,  upon  the  ground  that  his  coats  are  not  paid :  Kirby  v. 
Kirby,  1  Paige,  665.  After  the  entry  of  a  default,  but  before  entry  of 
jadgment,  the  partiei  may,  if  acting  in  good  faith,  make  a  settlement 
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of  the  claim  ana  costs  of  suit  without  reference  to  the  attorney's  fees, 
as  the  entry  of  a  default  does  not  constitute  a  perfected  judgment. 
Until  judgment  the  attorney  has  no  lien  that  can  stand  in  the  way  of 
such  a  settlement:  Hooper  v.  Welch,  43  Vt.  169;  5  Am.  Rep.  267.  But 
for  the  purpose  of  securing  the  lien-  of  the  attorney,  the  order  of  the 
court  that  judgment  be  entered  is  to  be  deemed  the  judgment.  *'  Such 
order  is  a  final  determination  of  the  case,  the  end  of  all  litigation  and 
controversy  as  to  the  merits  of  the  case.  The  time  when  the  judgment 
is  entered  up  in  form  is  immaterial":  Young  v.  Dearborn,  27  N.  H. 
324,  331,  per  Bell,  J.  If  an  attorney  withdraws  from  a  case  voluntarily, 
before  judgment,  the  court  will  not,  unless  a  special  reason  is  shown 
therefor,  impose  a  lien  in  his  favor  on  any  ultimate  recovery  as  a  condi- 
tion to  the  substitution  of  other  attorneys:  Hektograph  Co.  v.  Fourl, 
U  Fed.  Rep.  844.  It  is  only  the  attorney  who  is  in  charge  of  the  suit 
at  the  time  judgment  is  entered  that  is  entitled  to  a  lien*  Wells  v. 
Hatch,  43  N.  H.  246,  249.  A  former  attorney,  however,  may  have  a 
lien  by  special  agreement  made  with  the  client:  In  re  Wilson,  12  Fed. 
Rep.  235.  Counsel  employed  to  assist  an  attorney  in  trying  a  cause  have 
no  lien  for  their  services  upon  the  judgment  recovered:  Brown  v. 
Mayor,  9  Hun,  587;  11  Hun,  21 ;  Foster  v.  Danforth,  59  Fed.  Rep.  750; 
contra,  Jackson  v.  Clopton,  66  Ala.  29. 

Collusive  Compromise  or  Settlement.— Sovaetimea  a  collusive  settlement 
is  made  between  the  parties  for  the  purpose  of  defrauding  the  attorney 
of  his  fee  before  any  judgment  or  decree  has  been  obtained.  When 
there  is  an  evident  intention  thus  to  cheat  the  attorney  and  to  defraud 
him  of  his  rights,  the  proper  course  for  the  attorney  to  pursue  is  to  pio- 
ceed  with  the  suit  in  the  name  of  his  client,  notwithstanding  the  collu- 
sive settlement  for  the  purpose  of  collecting  his  costs:  Coughlin  v.  New 
York  etc.  R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  75;  Talcott  v.  Bron- 
son,  4  Paige,  501,  503;  McDonald  v.  Napier,  14  Ga.  89;  Howard  v.  Osce- 
ola, 22  Wis.  453;  Voell  v.  Kelly,  64  Wis.  504;  Young  v.  Dearborn,  27 
N.  H.  324;  Heister  v.  Mount,  17  N.  J.  L.  438;  Courtney  v.  McGavock, 
23  Wis.  619;  Barnes  v.  Taylor,  30  N.  J.  Eq.  467;  Jones  v.  Morgan,  39 
Ga.  310;  99  Am.  Dec.  458;  Randall  v.  Van  Wagenen,  115  N.  Y.  527;  12 
Am.  St.  Rep.  828. 

"  There  are  many  cases,"  says  Earl,  J.,  in  Coughlin  v.  New  York  etc. 
R.  R.  Co.,  71  N.  Y.  443,  27  Am.  Ren.  75,  where  this  has  been  allowed 
to  be  done.  It  is  impossible  to  ascertain  precisely  when  this  practice 
commenced,  nor  how  originated,  nor  upon  what  principle  it  was  based. 
It  was  not  upon  the  principle  of  a  lien,  because  an  attorney  has  no  lien 
upon  the  cause  of  action,  before  judgment,  for  his  costs;  nor  was  it 
upon  the  principle  that  his  services  had  produced  the  money  paid  his 
client  upon  the  settlement,  because  that  could  not  be  known,  and,  in 
fact,  no  money  may  have  been  paid  upon  the  settlement.  So  far  as  I 
can  perceive,  it  was  based  upon  no  principle.  It  was  a  mere  arbitrary 
exercise  of  power  by  the  courts;  not  arbitrary  in  the  sense  that  it  was 
unjust  or  improper,  but  in  the  sense  that  it  was  not  based  upon  any 
right  or  principle  recognized  in  other  cases.  The  parties  being  in 
court,  and  a  suit  commenced  and  pending,  for  the  purpose  of  protecting 
attorneys  who  were  their  officers  and  subject  to  their  control,  the  courts 
invented  this  practice  and  assumed  this  extraordinary  power  to  defeat 
attempts  to  cheat  the  attorneys  out  of  their  costs.  The  attorneys'  fees 
were  fixed  and  definite  sums,  easily  determinable  by  taxation,  and  this 
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power  was  exercised  to  secure  them  their  fees."  When  the  parties  col- 
lusively  agree  to  practice  a  fraud  upon  their  attorneys,  or  either  of  them, 
a  court  will  not  aid  tbein  to  cousu:iiinate  their  unjust  designs:  Heister 
V.  Mount,  17  N.  J.  L.  438.  In  such  a  c^se,  it  will  not  enforce  an  agree- 
ment to  dismiss  the  action:  Young  v.  Dearborn,  27  N.  H.  324.  It  will, 
too,  reverse  an  order  of  discontinuance  to  enable  the  plaintiffs'  attorney, 
who  was  not  consulted  in  regard  to  the  settlement,  to  proceed  to  collect 
the  costs  of  the  action  and  bis  fees:  Howard  v.  Osceola,  22  Wis.  453. 
It  will  order  a  reference  to  ascertain  the  amount  of  the  lien:  Barnes  v. 
Taylor,  30  K.  J.  £q.  467.  It  will  not  set  a  settlement  aside  as  fraudu- 
lent without  proof  of  fraudulent  intent  in  the  defendant,  although  such 
intent  on  plaintiff's  part  is  shown:  Courtney  v.  McGavock,  23  Wis.  619. 
The  fact  tliat  there  was  no  consideration,  or  no  adequate  consideration, 
for  the  settlement  and  discharge  of  the  suit,  is  evidence  of  bad  faith: 
Young  V.  Dearborn,  27  N.  H.  324.  A  settlement  effected  by  the  attor- 
ney of  one  party  with  the  opposite  party,  in  the  absence  of  the  attorney 
of  the  latter,  should  be  closely  scrutinize  1,  and  will  be  set  aside  where 
there  is  any  appearance  of  fraud  or  undue  influence:  Vo«ll  v.  Kelly,  64 
Wis.  504.  The  satisfaction  of  a  judgment  between  the  parties  cannot 
prejudice  the  lien  of  the  attorney  for  services  rendered  in  the  procure* 
iiient  of  the  judgment;  and  it  has  been  held  that  execution  may  issue, 
notwithstanding,  for  the  balance  due  him:  Foster  v.  Danforth,  59  Fed. 
Rep.  750.  "The  lien  of  attorneys,"  says  Champlin,  C.  J.,  in  Lindner  v. 
Uine,  84  Mich.  511,  515,  "attaches  to  the  fruits  of  the  judgment.  It  at- 
taches to  the  money  payable  to  the  client,  if  it  is  the  proceeds  of  the  lab  ^r 
and  skill  of  the  attorneys.  It  attaches  also  to  moneys  received  by  way  of 
compromise  by  the  client  in  the  cause,  for  the  money  is  regarded  as  the 
fruit  of  the  attorneys'  labor  and  skill.  And  if  the  client  settles  the  case 
after  judgment,  so  as  to  deprive  the  attorneys  of  their  costs  and  fees, 
the  latter  have  an  action  against  the  former." 

A  proctor  who  has  commenced  a  suit  for  a  seaman,  upon  a  just  claim, 
may  proceed  for  costs,  after  a  settlement  made  by  the  parties,  without 
his  knowledge:  Angell  v.  Bennett,  1  Sprague,  85;  The  Brig  Planet,  1 
Sprague,  II;  Collins  v.  Nickersoa,  1  Sprague,  126,  and  note  on  clandes- 
tine settletnents  with  seamen;  note  to  Gaines  v.  Travis,  Abb.  Adm. 
297,  301 ;  and  the  court,  in  determining  the  right  to  costs,  will  inquire 
into  the  fairness  of  the  settlement  with  the  seaman:  The  Victory, 
1  Blatchf.  &  U.  443.  A  suit  by  a  proctor  in  admiralty  for  his  costs  or  fees 
is  a  familinr  proceeding  in  the  admiralty  tribunals,  both  in  thiscountry 
and  in  England:  The  Ship  Cabot,  1  Newb.  Adm.  348.  An  outdoor  set- 
tlement is  regarded  as  fraudulent  as  against  the  proctors  and  officers  of 
thecourt:  Note  to  Gaines  v.  Travis,  Abb.  Adm.  297,  301.  Inadrairalty, 
costs  are  technically  awarded  to  parties,  but  substantially  they  belong 
to  the  prtjctor  to  the  suit,  and  the  court  will  uphold  his  right  to  them 
against  acts  of  the  principal  to  his  prejudice:  Collins  v.  Hathaway, 
Olcott,  176.  If  the  pr<>ctor  for  a  seaman  intends,  after  a  clandestine 
settlement,  to  continue  the  suit  to  recover  costs,  distinct  notice  should 
bo  given  to  the  party  sought  to  Ite  charged:  The  Sarah  Jane,  1  Blatchf. 
A  U.  401.  A  proctor  is  not  allowed,  however,  to  proceed  with  the  suit 
merely  because  he  objects  to  the  settlement.  Thus,  a  settlement  with 
•  seaman  of  his  claim  for  damages  for  a  tort,  although  made  after  suit 
brought,  and  in  the  absence  of  his  proctor,  will  be  upheld,  where  the 
eosts  of  the  court  were  secured  to  the  proctor,  if  it  was  made  fairly  and 
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underatandingly,  and  it  does  not  appear  that  the  consideration  paid 
was  inadequate:  Brooks  v.  Snell,  1  Sprague,  48.  So,  in  a  suit  by  a  sea- 
man for  a  tort,  if  a  settlement  is  made,  without  the  knowledge  of  the 
libelant's  proctor,  but  in  good  faith,  and  when  the  situation  of  the  re- 
spondent is  such  that  there  is  more  danger  of  undue  influence  upon 
him  than  upon  the  libelant,  the  proctor  cannot  recover  his  costs:  I'ur- 
cell  V.  Lincoln,  1  Sprague,  230.  The  cases  in  which  the  proctor's  right 
to  recover  his  fees  may  be  defeated  are  in  actions  for  a  personal  tort, 
where  the  right  of  action  is  in  dispute,  and  in  which  the  respondent 
may  compromise  with  the  libelant  before  decree,  without  regarding  the 
libelant's  costs.  A  compromise,  in  sui^h  a  case,  is  a  bar  to  a  further 
prosecution  of  the  suit  by  the  libelant's  proctor  to  obtain  the  costs: 
Peterson  v.  Watson,  1  Blatchf.  &  H.  487.  Hence,  a  notice  by  the  proc- 
tor for  the  libelant,  to  the  respondent  personally,  in  an  action  for  a  per- 
sonal tort,  that  in  case  of  a  compromise  out  of  court,  he  will  be  held 
liable  for  the  costs,  does  not  vary  the  relative  rights  of  the  parties,  and 
need  not  be  regarded:  Peterson  v,  Watson,  1  Blatchf.  &  H.  487.  If  a 
suit  is  compromised  without  satisfying  a  proctor's  costs,  and  he  desires 
to  prosecute  it  to  recover  his  costs,  the  regular  practice  is  to  notice  the 
cause  for  trial,  and  give  notice  to  the  opposite  party  that  the  suit  is 
continued  to  recover  costs  and  nothing  more:  Peterson  v.  Watson,  1 
Blatchf.  &  H.  487. 

Lien  by  Agreement  or  Assignment. — After  judgment,  an  attorney  has  a 
lien  thereon  for  any  compensation  which  his  client  agreed  to  pay  him. 
To  that  extent  he  is  regarded  as  an  equitable  assignee  of  the  judgment: 
Coughlin  v.  New  York  etc.  R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  75. 
A  person  owning  a  judgment  lor  the  recovery  of  money  may  give  liis 
attorney,  or  any  other  person,  by  agreement,  rights  and  equitable  in- 
terests therein,  which  the  defendant  therein  charged  with  uotice  must 
respect.  So,  if  the  cause  of  action  before  judgment  be  in  its  nature 
assignable,  the  owner  of  it  may  assign,  and,  by  agreement,  create  legal 
and  equitable  interests  therein,  and  such  agreements  may  be  made  with 
attorneys,  as  well  as  with  other  persons,  and,  when  such  interests  have 
been  created  and  notice  given  of  them,  they  must  be  respected :  Cough- 
lin V.  New  York  etc.  R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  75;  Wylie 
V.  Coxo,  15  How.  415;  Newell  v.  West,  149  Mass.  520;  Harsbman  v. 
Armstrong,  119  Ind.  224.  If  an  attorney  renders  services  and  expends 
money  in  instituting  and  conducting  a  suit,  and  the  plaintiff  orally 
agrees  that  he  may  retain  so  much  of  the  avails  thereof  as  will  pay  him 
therefor,  and  for  previous  services  in  other  matters,  and  the  attorney 
conducts  the  suit  to  a  favora'i'  ^  conclusion,  he  has,  as  against  the  plain- 
tiff, an  equitable  lien  upon  the  avails,  both  for  his  services  and  expenses 
in  the  suit  and  for  the  previous  services  covered  by  the  agreement ;  and 
if  the  plaintiff  goes  into  insolvency  after  such  agreement,  the  trustee  in 
insolvency  stands  in  his  place,  and  takes  the  estate  burdened  by  the 
equitable  encumbrance:  Cooke  v.  Thresher,  51  Conn.  105. 

But  before  judgment,  in  the  absence  of  any  agreement,  the  attorney 
has  not  now,  and  never  had,  any  lien  upon,  or  interest  in,  the  cause  of 
action ;  and  when  the  cause  of  action  is,  by  its  nature,  not  assignable, 
the  party  owning  it  cannot,  by  any  agreement,  give  his  attorney  or 
other  person  any  interest  therein.  Still,  an  agreement  to  divide  the 
recovery,  in  an  action  for  personal  injuries,  or  other  nonassignable 
cause  of  action,  would  attach  itself  to  the  judgment,  when  recovered. 
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and  give  the  attorney  an  equitable  interest  therein ;  Conghiin  y.  New 
York  etc  R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  76;  Pulver  v.  Harris, 
52  N.  Y.  73;  Wright  v.  Wright,  70  N.  Y.  96;  McBratney  v.  Rome  etc. 
R.  R.  Co.,  87  N.  Y.  467;  Williams  v.  Ingersoil,  89  N.  Y.  508;  and  an 
agreement  for  a  stated  compensation,  in  any  cause  of  action,  attaches 
to  the  judgment  when  recovered:  La  Framboise  v.  Grow,  56  111.  197; 
Wylie  V.  Coxe,  15  How.  415;  Cowdrey  v.  Galveston  etc.  R.  R.  Co.,  93 
U.  S.  352;  McPherson  v.  Cox,  96  U.  S.  404.  Claims  for  personal  in- 
juries caused  by  the  negligence  of  another,  or  for  unliquidated  damages, 
are  not  assignable,  and  an  attorney  has  not,  and  cannot  get,  a  vested 
interest  therein,  and  has,  therefore,  no  lien  even  for  his  taxable  costs: 
Kusterer  v.  Beaver  Dam,  56  Wis.  471 ;  43  Am.  Rep.  725;  Voell  v.  Kelly, 
64  Wis.  504:  Henchey  v.  Chicago,  41  111.  136.  So,  an  action  for  slander 
or  libel,  or  for  assault  and  battery,  is  not  assignable,  and  the  attorney 
has  no  lien  on  the  cause  of  action  before  judgment,  though  the  client 
agreed  that  the  attorney  should  have  for  his  services  a  portion  or  all  of 
the  damages  recovered :  Miller  v.  Newell,  20  S.  C.  123 ;  47  Am.  Rep.  833 ; 
Quincey  v.  Francis,  5  Abb.  N.  C.  286.  But  as  an  agreement  between  an 
attorney  and  his  client  that  the  former  shall  have  a  lien  for  all  sums 
that  may  be  owing  or  due  him  for  services,  and  that  such  lien  shall  be 
■uperior  to  any  right  the  client  may  have,  operates  as  an  equitable 
assignment  of  a  sum  subsequently  awarded  to  the  client  in  an  action 
for  damages  for  a  personal  tort,  and  attaches  to  the  award  as  soon  as  it 
is  made,  such  agreement  is  good  as  against  the  client  or  any  attaching 
creditor,  notwithstanding  no  notice  of  the  lien  was  given  to  the  debtors 
who  were  adjudged  to  pay  the  award:  Williams  v.  Ingersoil,  89  N.  Y. 
508,  522.  It  is  held  in  Illinois  that,  in  the  absence  of  an  express  con- 
tract  out  of  which  an  equitable  assignment  arises,  an  attorney  at  law 
has  no  lien  for  his  compensation  upon  the  judgment  or  decree  rendered 
in  a  suit  prosecuted  by  him,  or  upon  the  real  estate,  moneys,  fund,  or 
other  property  recovered  by  means  of  his  legal  services  or  skill ;  that 
an  equitable  assignment  is  suoh  a  one  as  gives  the  assignee  a  title  which, 
though  not  cognizable  at  law,  a  court  of  equity  will  recognize  and  pro- 
tect; that,  to  operate  as  an  equitable  assignment,  there  must  be  an 
actual  appropriation  of  the  fund,  or  of  some  designated  part,  propor- 
tion, or  per  cent  of  it;  and  that  an  agreement  of  a  t)arty  to  pay  his 
attorney  and  counsel  a  reasonable  compensation  for  his  legal  services 
out  of  the  proceeds  of  the  litigation,  is  one  depending  upon  the  mere 
personal  re8|)Onsibility  of  the  employer,  and  creates  no  equitable  lien 
in  favor  of  the  attorney.  Such  a  case,  it  is  said,  differs  from  one  where 
there  is  a  fund  in  charge  of  a  chancery  court  which  is  administering  on 
such  fund:  Story  v.  Hull,  143  111.  506.  The  existence  of  a  lien  for  coats 
and  agreed  compensation,  in  favor  of  the  attorneys  of  a  party  who  has 
obtained  judgment,  does  not  confer  a  right  on  them  to  stand  in  the  way 
of  a  settlement  of  the  action  which  does  not  prejudice  any  right  of 
theirs.  An  agreement  between  an  attorney  and  client,  giving  the  for- 
mer a  percentage  of  any  recovery,  does  not  deprive  the  parly  of  the 
right  to  control  the  management  of  his  own  cause  and  to  determine 
when  the  litigation  shall  cease.  Tiie  client  still  remains  the  lawful 
owner  of  the  cause  of  action,  and  is  not  bound  to  continue,  or  to  permit 
the  continuance  of,  the  litigation  for  the  benefit  of  his  attorney,  If  he 
thinks  it  advisable  to  stop,  and  is  willing  and  able  to  satisfy  the  just 
elaimi  of  the  latter.    The  lieu  of  an  attorney,  under  such  an  agreement. 
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operates  only  as  a  security  for  his  legal  claims:  Lee  v.  Vacuum  Oil  Co., 

126  N.  Y.  579. 

Notice  of  Lien. — The  general  rule  is,  that  an  attorney's  charging  lien, 
or  the  right  to  make  his  claim  for  compensation  a  charge  upon  the 
judgment,  is  not  perfected  until  notice  is  given  to  the  defendant:  Man- 
ning V.  Leighton,  65  Vt.  84,  95 ;  Hurlburt  v.  Brigham,  56  Vt.  368 ;  Weed 
Sewing  Machine  Co.  v.  Boutelle,  56  Vt.  570;  48  Am.  Rep.  821;  Court- 
ney V.  McGavock,  23  Wis.  619;  Young  v.  Dearborn,  27  N.  H.  324,  328; 
Braden  v.  Ward,  42  N.  J.  L.  518;  Voell  v.  Kelly,  64  Wis.  504;  Hooper  v. 
Welch,  43  Vt.  169;  5  Am.  Rep.  267;  Finder  v.  Morris,  3  Caines,  165;  St. 
John  V.  Diefendorf,  12  Wend.  261;  People  v.  New  York  Common  Pleas, 
13  Wend.  649;  28  Am.  Dec.  495 ;  Marshall  v.  Meech,  51  N.  Y.  140;  10  Am. 
Rep.  572;  Randall  v.  Van  Wagenen,  115  N.  Y.  527;  12  Am.  St.  Rep.  828. 

Notice  to  the  judgment  debtor  of  the  attorney's  lien  is  necessary  or 
needful  in  order  to  protect  it  against  a  bona  fide  settlement  and  pay- 
ment of  the  debt  by  the  debtor,  made  in  ignorance  of  the  existence  of 
the  lien:  Hooper  v.  Welch,  43  Vt.  169;  5  Am.  Rep.  267;  Williams  v. 
Ingersoll,  89  N.  Y.  508,  522;  Voell  v.  Kelly,  64  Wis.  504;  Young  v. 
Dearborn,  27  N.  H.  324,  328;  Courtney  v.  McGavock,  23  Wis.  619.  An 
attorney,  not  having  given  notice  of  his  lien  for  costs,  cannot  object 
that  an  assignment  of  a  judgment  against  his  client,  taken  for  the  pur- 
pose of  setoff,  is  in  fraud  of  his  lien:  People  v.  New  York  Common 
Pleas,  13  Wend.  649;  28  Am.  Dec.  495.  The  notice  need  not  necessarily 
be  a  personal  notice  by  the  plaintiff's  attorney  to  the  defendant.  Any 
notice  of  the  existence  of  the  claim,  and  that  it  will  be  asserted,  is  suffi- 
cient: Braden  v.  Ward,  42  N.  J.  L.  518,  521.  Nor  is  actual  notice  of  the 
claim  of  the  attorney  necessary  in  all  cases  to  protect  his  rights.  "If 
the  party  acts  in  the  face  of  circumstances,  which  are  sufficient  to  put 
him  on  inquiry,  he  acts  contrary  to  good  faith  and  at  his  peril":  Young 
V.  Dearborn,  27  N.  H.324,  328.  In  the  absence  of  notice  of  the  attorney '« 
lien,  the  defendant,  acting  in  good  faith,  has  the  right  to  pay  the  judg- 
ment to  the  plaintiff:  Wright  v.  W^right,  70  N.  Y.  98.  But,  where  notice 
of  the  lien  is  given  to  the  judgment  debtor,  the  court  will  protect  the  lien  ; 
Pulver  V.  Harris,  52  N.  Y.  73 ;  Barnes  v.  Taylor,  30  N.  J.  Eq.  467 ;  Randall 
V.  Van  Wagenen,  115  N.  Y.  527;  l2  Am.  St.  Rep.  828;  Andrews  v.  Morse, 
12  Conn.  444;  31  Am.  Dec.  752.  If  costs  are  paid  after  notice  of  the  lien, 
the  plaintiff's  attorney  may  collect  them,  notwithstanding  the  payment : 
Ten  Broeck  v.  De  Witt,  10  Wend.  618.  So,  if  the  defendant,  after  notice 
from  plaintiff's  attorney,  pays  the  amount  of  the  judgment  totheplair  - 
tiff,  without  satisfying  the  attorney  for  his  costs,  such  payment  is  in  his 
own  wrong,  and  he  is  liable  to  the  attorney  for  the  amount  of  his  bill; 
Martin  v.  Hawks,  15  Johns.  405;  Barnes  v.  Taylor,  30  N.  J.  Eq.  467. 
In  such  cases,  the  plaintiff's  attorney  may,  notwithstanding  such  pay- 
ment, proceed  with  the  execution  against  the  debtor  to  the  extent  of 
his  fees  and  disbursements:  Andrews  v.  Morse,  12  Conn.  444;  31  Am. 
Dec.  752.  When  an  attorney  has  a  lien  upon  a  judgment,  it  is  presumed 
that  a  plaintiff  in  a  trustee  proceeding  has  knowledge  of  such  lien  ;  and 
he  is  affected  with  notice  of  it:  Weed  Sewing  Machine  Co.  v.  Boutelle, 
56  Vt.  570;  48  Am.  Rep.  821.  If  a  client  has  agreed  to  pay  his  attorney 
out  of  the  proceeds  of  the  judgment,  the  attorney  should  notify  the  de- 
fendant of  the  agreement,  after  which  a  settlement  to  the  prejudice  of 
the  attorney's  rights  would  beheld  fraudulent:  Courtney  v.  McGavock, 
23  Wis.  619.    When  the  recovery  is  solely  for  costs,  the  judgment  itsoU 
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is  legal  notice  of  the  lien,  and  this  cannot  be  discharged  by  payment  to 
anyone  but  the  attorney:  McGregor  v.  Comstock,  28  N.  Y.  237;  Mar- 
abali  V.  Meech,  51  N.  Y.  140;  10  Am.  Rep.  572.  But,  if  the  judgment 
is  for  damages  and  costs,  it  is  not  notice  of  the  lien,  and  the  lien  can  be 
protected  only  by  notice  to  the  judgment  debtor:  Marshall  v.  Meech, 
61  N.  Y.  140;  10  Am.  Rep.  572.  The  noiice  of  lien  should  be  given  to 
the  adverse  party  personally  and  not  to  his  attorney.  Such  a  notice 
given  to  the  defendant's  attorney  will  not  protect  the  plaintiff's  attorney 
in  case  a  settlement  ia  made  by  the  parties  to  the  action  without  pro- 
viding for  the  lien:  Wright  v.  Wright,  7  Daly,  62,  athrmed  in  Wright  v. 
Wright,  70  N.  Y.  96. 

Setoff—  Ax  fig  nment  of  Judgment. — Upon  the  question  as  to  whether  the 
lien  of  an  attorney  is  subject  to  a  right  of  setoff  in  the  other  party  to 
the  suit,  there  are  two  lines  of  cases,  one  holding  that  it  is,  the  other, 
that  it  is  not.  Those  cases  holding  that  it  is  do  so  upon  the  ground  that 
such  lien  is  subject  to,  and  must  give  way  to,  the  equitable  rights  of  the 
parties.  As  an  attorney  has  no  lien  for  any  greater  amount  than  what 
is  found  to  be  actually  owing  by  the  opposite  party  to  bis  client,  it  is 
reasoned  that  his  lien  must  be  subject  to  the  equitable  claims  of  the 
parties  in  the  cause,  as  well  as  to  the  rights  of  third  parties,  which  can- 
not be  varied  or  controlled  by  it.  His  lien  is  subordinate  to  the  right 
of  setoff:  See  McDonald  v.  Smith,  57  Vt,  502;  Fairbanks  v.  Devereauz, 
68  Vt.  359;  Yorton  v.  Milwaukee,  62  Wis.  3')7;  Bosworth  v.  Tallman, 
66  Wis.  533;  Mohawk  Bank  v.  Burrows,  6  Johns.  Ch.  317;  Porter  v. 
Lane,  8  John.  357;  NicoU  v.  Nicoll,  16  Wend.  446;  Wright  v.  Treadwell. 
14  Tex.  255;  Benjamin  v.  Benjamin,  17  Conn.  110;  Marshall  v.  Cooper, 
43  Md.  46;  Levy  v.  Steinbach,  43  Md.  212;  Mosely  v.  Norman,  74  Ala, 
422;  Ex  parte  Lehman,  59  Ala,  631;  People  v.  New  York  Common 
Pleas,  13  Wend.  649;  28  Am.  Dec.  495;  Renick  v.  Ludington,  16  W.  Wjl. 
878;  Andrews  V.  Morse,  12  Conn.  444;  31  Am.  Dec.  752;  National  Bank 
V.  Eyre,  8  Fed.  Rep.  7.^3;  Fitzhugh  v.  McKinney.  43  Fed.  Rep.  461. 

An  assignment  of  the  judgment  by  the  plaintiff  to  his  attorneys  to 
secure  them  for  their  fees,  disbursements,  and  advancements  will  not 
defeat  i\  right  of  setoff:  Yorton  v.  Milwaukee  etc.  Ry.  Co.,  62  Wis.  367; 
Fitzhugh  V.  McKinney,  43  Fed.  Rep.  461. 

Those  cases  holding  that  the  attorney's  lien  is  superior  to  the  right 
of  setoff  do  so  upon  the  ground  that  the  equity  of  the  attorney  to  claim 
and  maintain  his  lien  is  strong,  and  nuj^ht  to  be  respecte<l,  especially 
where  his  fees  for  obtaining  a  judgment  appear  to  be  just.  His  right, 
therefore,  to  a  lien  for  his  costs  is  considered  paramount  to  the  right  of 
the  debtor  to  set  off  a  judgment  he  holds  against  the  judgment  creditor : 
See  Shapley  v.  Bellows,  4  N.  H.  347;  Currier  v.  Boston  etc.  R.  R.,  .S7 
N.  H.  223;  Holt  v.  Quimby,  6N,  H.  79;  Phillips  v.  Mackay,  54  N.  J.  L. 
319;  Carter  v.  Davis,  8  Fla.  183;  Davidson  v.  Alfaro,  80  N.  Y.  660; 
Diehl  V.  Friester,  37  Ohio  St.  473;  Wnrfield  v.  Campbell,  38  Ala.  627; 
82  Am.  Dec.  724;  Bradt  v.  Koon,  4  Cow.  416.  Compare  Lewis  v.  Kin- 
ealy,  2Mo.  A  pp.  33.  Itmust  be  observed  that  the  statute  has  so  changed 
the  rule  in  some  of  the  states  as  to  make  some  of  the  earlier  cases  valu«« 
leas  as  authority.  Thus,  in  New  York,  since  the  act  of  July  10,  1879, 
section  66,  no  setoff  is  allowed  as  against  the  attorney's  lien  :  Naylor  v. 
Lane,  86  How.  Pr.  400;  Ennis  v.  Curry,  61  How.  Pr.  1;  Turno  v. 
Parks,  2  How.  Pr..  N.  S.,  35;  Place  v.  Hay  ward,  3  How.  Pr.,  N.  8.,  59. 
It  ia  Dot  clear  how  far  the  attorney's  right  of  lien  will  stand  in  the  wuy 
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of  a  setoff  sought  in  an  equitable  action:  Davidson  v.  Alfaro,  80  N.  Y. 
660;  though  it  was  not  allowed  to  do  so  in  Fitzhugh  v.  McKinney,  43 
Fed.  Rep.  461. 

The  authorities  upon  the  question  as  to  how  an  attorney's  lien  is 
affected  by  the  client's  assignment  of  th3  judgment  are  discordant  and 
irreconcilable:  but  we  venture  to  say  that  the  lien  of  an  attorney  in  an 
assigned  judgment  is  now  recognized  in  very  many,  if  not  in  a  majority, 
of  the  cases,  as  superior  to  any  riglit  of  setoff  as  to  judgments  between 
the  parties:  Middlesex  Freeholders  v.  State  Bank,  38  N.  J.  Eq.  36,  and 
collected  cases  in  note  thereto;  Terney  v.  Wilson,  45  N.  J.  L.  282;  Ren- 
ick  V.  Ludington,  16  W.  Va.  378;  even  where  the  judgment  sought  to 
be  setoff  was  recovered  before  the  other  judjjment:  Benjamin  v.  Benja- 
min, 17  Conn.  110;  Rumrill  v.  Huntington,  5  Day,  163;  Ely  v.  Cooke, 
28  N.  Y.  365;  collected  cases  in  note  to  Middlesex  Freeiioldera  v.  State 
Bank,  38  N.  J.  Eq.  36;  especially  where  the  judgment  has  been  assigned 
to  the  attorney  as  security  for  his  compensation  and  costs,  whether  after 
the  judgment  was  obtained  or  before:  Rumrill  v.  Huntington,  5  Day, 
163;  Potter  v.  Hunt,  68  Mich.  242;  Ely  v.  Cooke,  28  N.  Y.  365. 

The  attorney  may  enforce  his  lien  against  an  assignee  of  the  judg- 
ment, without  notice  to  him:  Sexton  v.  Pike,  13  Ark.  193;  Frink  v. 
McComb,  60  Fed.  Rep.  486.  In  other  words,  notice  of  the  existence  of 
the  attorney's  lien  to  the  assignee  of  the  judgment  or  decree  is  not  es- 
sential to  the  maintenance  of  sueh  lien  against  such  assignee  without 
notice:  Renick  v.  Ludington,  16  W.  Va.  378.  An  assignee  of  a  judg- 
ment takes  it  subject  to  rights  of  setoff  which  have  already  attached: 
People  V.  New  York  Common  Pleas,  13  Wend.  649;  28  Am.  Dec.  495. 
A  defendant  against  whom  a  judgment  has  been  recovered  cannot,  by 
subsequently  purchasing  a  judgment  against  the  plaintiff,  offset  it  so 
as  to  defeat  the  attorney's  lien:  Bradt  v.  Koon,  4  Cow.  416.  An  agree- 
ment between  attorneys  and  their  client  that  they  are  to  be  paid  for 
their  services  rendered  in  the  prosecution  of  a  suit,  and  reimbursed  for 
moneys  advanced,  from  the  proceeds  of  the  judgment  which  may  be 
obtained,  operates  as  an  equitable  assignment  of  the  judgment  to  the 
attorneys  to  the  extent  of  such  claims,  and  until  the  same  are  paid  the 
plaintiff  can  give  no  valid  discharge  of  the  judgment.  And  such  assign- 
ment will  prevail  over  the  plaintiff's  right  of  setoff:  Weeks  v.  Wayne 
Circuit  Judges,  73  Mich.  256;  Ely  v.  Cooke,  28  N.  Y.  365;  Terney  v. 
Wilson,  45  N.  J.  L.  282;  Williams  v.  Ingersoll,  89  N.  Y.  508;  Frink  v. 
McComb,  60  Fed.  Rep.  486. 

Priorities — Attachment — Bankruptcy — Purchase  Pendente  Lite. — An  at- 
torney who  has  procured  a  will  to  be  set  aside,  and  established  his 
client's  right  to  share  in  the  estate  of  the  testator,  acquires  an  equitable 
lien  for  his  fees  upon  the  fund  so  secured  to  his  client,  and  is  entitled  to 
priority  of  payment  over  a  judgment  creditor  of  the  latter  whose  lien  at- 
tached after  the  contract  for  such  professional  services  was  entered  into: 
Justice  V.  Justice,  115  Ind.  201.  An  attorney's  lien  upon  a  judgment  is 
superior  to  the  claim  of  a  creditor  in  whose  favor  execution  has  been  lev- 
ied: Henry  v.  Traynor,  42Minn.234.  Such  lien  is  superior  to  an  attach- 
ment by  trustee  process:  Weed  Sewing  Machine  Co.  v.  Boutelle,  56  "Vt. 
570 ;  48  Am.  Rep.  821 ;  Hutchinson  v.  Howard,  15  Vt.  644.  The  lien  of  a 
lawyer  on  money  to  be  paid  out  of  a  fund  in  court  is  superior  to  the  lien  of 
a  subsequent  attaching  creditor,  although  the  client  is  a  nominal  defend- 
ant in  the  case:  Damron  t.  Robertson,  12  Lea,  372.     If  the  plaintiff, 
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after  agreeing  to  give  hia  attorney  a  portion  of  the  proceeds  of  a  jndg- 
ment,  goes  into  insolvency,  the  trustee  in  insolvency  stands  in  his  place 
and  takes  the  estate  burdened  by  the  equitable  encumbrance:  Cooke  v. 
Thresher,  51  Conn.  105.  If  he  prosecutes  a  suit  for  the  insolvent  up  to 
the  date  of  the  adjudication  of  insolvency,  and  afterward  for  the  assignee 
to  final  judgment,  be  has  a  lien  upon  such  judgment  for  the  full  amount 
of  his  fees:  Rogers  v.  Heath,  62  Vt.  101.  If  a  client  becomes  insolvent 
pending  the  action,  and  the  costs  are  paid  to  a  receiver  after  notice  of 
the  attorney's  lien,  the  party  so  paying  such  costs  is  not  protected  from 
execution  on  the  judgment:  Matter  of  Bailey, 66  How.  Pr.  64;  31  Hun, 
608.  v>here  an  assignee  in  bankruptcy  assumes  control  of  the  action, 
the  court  will  protect  the  right  of  the  original  attorney  to  compensation 
out  of  the  fund :  Clark  v.  Binninger,  1  Abb.  N.  C.  421 ;  Moore  v.  Taylor, 
40  Hun,  56.  One  who  purchases  a  fund  in  court  during  the  pendency 
of  the  suit  purchases  with  notice  of  the  attorney's  lien  upon  the  fund 
for  his  fee  for  services  rendered  with  respect  to  it:  McCain  v.  Portis, 
42  Ark.  402.  Certain  bondholders  appeared,  by  counsel,  in  a  suit  by 
bondholders  to  foreclose  a  mortgage  of  the  corporate  property  and  fran- 
chises, and  contested  the  creditors'  right  to  proceed  and  took  various 
steps  during  the  progress  of  the  cause,  involving  labor  and  responsibil- 
ity on  their  counsel.  These  contesting  bondholders  afterward,  during 
the  progress  of  the  litigation,  sold  their  bonds;  and  on  the  petition  of 
their  counsel  to  be  allowed  a  fee,  payable  out  of  the  dividend  which 
would  go  to  these  bonds,  it  was  held  that  they  had  a  lien  upon  such 
divi'iend,  and  that  the  purchasers  of  the  bonds  pendente  lite  took  sub- 
ject to  this  lien:  Mahone  v.  Southern  Tel.  Co.,  33  Fed.  Rep.  702. 

Litn  on  Land. — Unless  authorized  by  statute,  an  attorney  has  no  lien 
on  land  for  prosecuting  a  suit  to  recover  it  for  his  client:  Fowler  v. 
Lewis,  36  W.  Va.  112;  Hogg  v.  Dower,  36  W.  Va.  200;  McCoy  v.  McCoy, 
36  W.  Va.  772;  McCullough  v.  Flournoy,  69  Ala.  189;  Humphrey  V. 
Browning,  46  III.  476;  95  Am.  Dec.  446;  Martin  v.  Harrington,  57  Miss. 
208;  Cozzens  v.  Whitney,  3  R.  1.79;  Smalley  v.  Clark,  22  Vt.  598; 
tStewart  v.  Flowers,  44  Miss.  513;  7  Am.  Rep.  707;  Hanger  v.  Fowler, 
20  Ark.  667;  Hershy  v.  Du  Val,  47  Ark.  86;  or  for  defending  a  suit  to 
recover  it  from  his  client:  Fowler  v.  Lewis,  36  W,  Va.  112;  Greer  v, 
Fergupon,  56  Ark.  324;  or  for  defending  a  suit  to  subject  it  to  a  debt  or 
claim:  Fowler  v.  Lewis.  3»>  W.  Va.  112;  McCoy  v.  McCoy,  36  W.  Va. 
772;  Hinson  v.  Gamble,  65  Ala.  605;  Lee  v.  Winston,  68  Ala.  402.  This 
question  is  lucidly  discusped  in  Fowler  v.  Lewis,  36  W.  Va.  112;  and  thv 
pivotal  idea  is,  that  the  lien  of  the  attorney  does  not  extend  to  the  prop- 
erty which  is  the  subject  matter  of  the  action :  McWilliams  v.  Jonkins, 
72  Ala.  480.  In  Tennessee,  however,  the  courts  recognize  the  existence 
of  the  attorney's  lien  on  the  land  of  his  client,  for  his  services  in  rucov* 
ering  or  protecting  it,  upon  the  principle  that  the  attorney  has  a  lien 
upon  his  client's  property  for  such  services;  and  they  decree  that  the 
lien  may  be  declared  by  order  in  the  cause  in  which  the  services  are 
rendered:  Hunt  v.  McClanahan,  1  Heisk.  503.  The  lien  was  for  a  time 
declared  in  favor  of  the  attorney  for  the  defendant  as  well  as  of  the 
plaintiff:  Hunt  v.  McClanahan,  1  Heisk.  503;  but,  upon  further  con- 
lideration,  that  doctrine  was  repudiated  as  operating  as  a  restraint  upon 
the  free  disposition  of  property,  and  as  being  in  conflict  with  the  policy 
of  the  registration  laws.  The  lien  was  then  limited  to  cases  of  actual 
recovery  of  the  land:  Pierce  t.  Lawrence,  16  Lea,  573;  btanfoid  t. 
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Andrews,  12  Heisk.  664 ;  although  a  sait  might  be  successfully  defended : 
Garner  v.  Garner,  1  Lea,  29.  If  the  lien  is  declared  by  order  of  court,  it 
has  priority  of  satisfaction  over  the  lien  of  a  judgment  creditor  of  the 
client,  acquired  by  a  subsequent  decree,  sale  thereunder,  and  purchase 
of  the  land,  where  the  bill  to  enforce  the  lawyer's  lien  is  filed  before  the 
sale  is  confirmed:  Brown  v.  Bigley,  3  Tenn.  Ch.  618.  But  the  declara- 
tion of  a  lawyer's  lien  on  land  by  the  court  in  which  the  services  were 
rendered,  although  binding  on  the  parties,  and  those  claiming  under 
them  pending  the  litigation,  does  not  affect  the  rights  of  a  third  person 
having  a  prior  lien:  Pierce  v.  Lawrence,  16  Lea,  572.  That  an  attorney 
may  acquire  a  lien  on  his  client's  land  recovered  from  the  other  party, 
see  Smith  v.  Young,  62  111.  210. 

Waiver  and  Release  of  Lien. — The  lien  of  the  attorney  is  liable  to  be 
defeated  or  lost  in  a  number  of  different  ways:  Note  to  Andrews  v. 
Morse,  31  Am.  Dec.  759.  It  may  be  waived  by  any  transaction  or  ar- 
rangement made  by  or  with  the  attorney,  which  satisfactorily  shows 
an  intention  to  waive  such  lien  and  rely  exclusively  on  some  other 
security  or  mode  of  payment;  but  the  lien  will  continue  to  exist,  unless 
a  manifest  intention  that  it  shall  not  continue  to  exist  appears:  Renick 
V.  Ludington,  16  W.  Va.  378.  The  lien  upon  a  fund  is  lost  by  taking 
an  assignment  of  the  fund  itself:  Fulton  v.  Harrington,  7  Houst.  182; 
but  an  attorney's  lien  is  not  divested  by  the  fact  that  the  judgment 
obtained  by  him  became  dormant,  and  was  afterward  revived  by  other 
attorneys:  Jenkins  v.  Stephens,  60  Ga.  216.  Nor  is  such  lien  discharged 
by  a  delay  of  several  years  to  collect  the  demand,  if  there  is  no  negli- 
gence on  the  part  of  the  attorney,  and  the  debtor  has  notice  of  the 
claim:  Stone  v.  Hyde,  22  Me.  318.  So,  if  money  has  been  paid  into 
court,  and  taken  out  by  the  attorney  in  part  satisfaction  of  the  demand 
sued  upon,  and  has  been  paid  over  to  his  client  without  deducting  his 
fees,  this  will  not  avoid  the  lien  of  the  attorney :  Hooper  v.  Brundage, 
22  Me.  460.  An  attorney  may  waive  his  lien  by  procuring  a  satisfaction 
of  the  judgment:  Oowen  v.  Boone,  48  Iowa,  350;  or  may  lose  it  by  re- 
leasing property  from  the  operation  of  a  judgment:  Wishard  v.  Biddle, 
64  Iowa,  526;  or  may  lose  it  by  recovering  judgment  against  his  client 
for  his  services:  Clark  v.  Dickerman,  95  Mich.  289. 

Enforcement  of  Lien. — An  attorney's  lien  is  enforceable  through  the 
control  the  courts  have  of  their  judgments  and  records,  and  by  means 
of  their  own  process:  Goodrich  v.  McDonald,  112  N.  Y.  157;  Yourie  v. 
Nelson,  1  Tenn.  Ch.  614.  If  an  attorney  applies  to  the  court  to  protect 
his  lien,  the  court  will  prevent  money  from  being  paid  over  until  his 
demand  is  satisfied;  and  if  the  judgment  debtor  pays  a  judgment  to  the 
judgment  creditors,  after  notice  of  the  lien,  the  court  may  require  him 
to  pay  it  again,  to  the  attorney.  This  is  a  power  which  the  court  exer- 
cises toward  its  ofiicers  and  suitors  within  its  jurisdiction:  Adams  v. 
Fox,  40  Barb.  442.  If  an  attorney,  in  a  divorce  proceeding,  has  filed  a 
lien  upon  the  judgment  for  his  fee,  the  court  has  power  to  summon  the 
attorney  before  it  to  determine  what  lien  he  may  have,  and  what  will 
be  a  reasonable  fee  for  his  services:  State  v.  Sachs,  3  Wash.  371.  If 
the  attorney  is  clearly  entitled  to  a  lien,  a  reference  may  be  ordered  to 
determine  its  amount:  Barnes  v.  Taylor,  30  N.  J.  Eq.  467.  But  a  court 
will  not  make  an  order  practically  enforcing  the  lien,  without  any  no- 
tice to  or  hearing  of  the  clients:  Attorney  General  v.  North  America 
etc.  Ins.  Co.,  93  N.  Y.  387.    If  no  detinite  fee  is  agreed  upon,  the  court 
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should  merely  deciare  the  lien  and  leave  counsel  to  enforce  it  by  an  ap- 
propriate proceeding;  but  if  the  fee  is  fixed  by  agreement,  the  court 
should  enforce  it:  Perkins  v.  Perkins,  9  Heiek.  95.  If  there  is  money 
in  court  upon  which  a  lawyer  claims  a  lien,  a  rule  is  held  to  be  a  proper 
remedy  to  settle  all  controverted  questions  between  the  client  and  attor- 
ney in  respect  to  it:  Walker  v.  Floyd,  30  Ga.  237;  and  to  such  rule  it 
is  not  necessary  to  attach  a  bill  of  particulars  of  the  various  services  he 
has  rendered,  steps  taken,  or  things  done  in  the  various  stages  of  the 
suit  in  which  the  services  were  rendered;  nor  is  it  necessary  for  him, 
on  the  trial,  to  go  into  proof  of  the  same,  as,  in  pleading  and  proof,  the 
services  in  a  litigation  must  be  treated  as  a  whole:  Walker  v.  Floyd,  30 
Ga.  237.  But  an  attorney  cannot  thus  collect  his  fee  by  ruling  his 
client,  where  the  opposite  party  has  paid  the  money  to  his  client  after 
the  litigation  has  ended,  and  there  is  no  longer  any  judicial  proceeding 
before  ihe  court,  as  the  court  cannot  control  persons  in  transacting  their 
ordinary  business  affairs:  Whittle  v.  Newman,  34  Ga.  377. 

Although  a  judgment  on  wliicii  an  attorney  has  a  lien  for  his  costf 
has  been  discharged  by  the  creditor,  the  attorney  may  enforce  his  clainc 
by  an  action  on  the  judgment  in  the  name  of  the  creditor:  Stone  T. 
Hyde,  22  Me.  318;  Bickford  v.  Ellis,  60  Me.  121;  Newbert  v.  Cunning- 
ham, 50  Me.  231;  79  Am.  Dec.  612;  though  it  is  held  in  Horton  v. 
Champlin,  12  R.  I.  550,  34  Am.  Rep.  722,  that  an  attorney's  lien  on  a 
judgment  does  not  authorise  him  to  bring  suit  thereon  in  his  client's 
name  without  his  authority.  So,  an  attorney  who  has  prosecuted  a 
bastardy  process  to  final  judgment  and  execution  may  maintain  a  suit 
u{H>n  the  bond  given  by  the  respondent  in  that  process  to  recover  his 
claim,  and  enforce  his  lien,  notwilhstanding  the  complainant  in  the  origi- 
nal process  has  given  a  full  discharge  to  the  obligors:  Bickford  v.  Ellis, 
50  Me.  121.  And  an  attorney,  as  an  equitable  assignee,  has  the  right  to 
enforce  a  replevin  bond  to  the  extent  of  his  lien,  and  this  right  the 
obligee  in  the  bond  cannot  defeat :  Newbert  v.  Cunningham,  50  Me.  231 ; 
79  Am.  Dec.  612.  An  attorney,  in  seeking  to  enforce  his  lien  by  action, 
must  show  the  amount  due  for  fees,  either  by  stating  a  contract  fixing 
the  amount  or  by  averring  the  value  of  the  services:  Day  v.  Bowman, 
109  Ind.  3^3;  and,  if  this  is  not  done,  a  complaint  against  a  judgment 
plaintiff  and  others,  by  an  attorney  who  has  entereil  a  notice  of  lien 
upon  a  judgment  for  his  fees  for  recovering  the  judgment,  to  set  aside 
an  entry  of  satisfaction  of  the  judgment  made  by  the  judgment  plain- 
tiff, on  the  ground  of  its  having  been  fraudulently  made,  is  bad:  Dun- 
ning V.  Galloway,  47  Ind.  182. 

A  solicitor's  claim  for  fees  will  not  be  passed  upon  without  notice  to 
his  client,  and  proof  by  the  attorney  to  sustain  his  claim:  Black  v. 
Black,  32  N.  J.  Eq.  74;  Attorney  General  v.  North  America  etc.  Ins. 
Co.,  93  N.  Y.  387.  If  the  amount  only  is  in  dispute,  a  reference  may 
I*  onlered  to  determine  it:  Barnes  v.  Taylor,  30  N.  J.  Eq.  467;  In  re 
Knapp,  85  N.  Y.  284;  but  the  court  has  no  power  to  determine  the 
amount  of  compensation  due  the  attorney,  if  any,  over  the  taxed  costs; 
Pailey  v.  Murphy,  136  N.  Y.  50.  If  there  is  a  dispute  as  to  what  the  con- 
tract between  theattomey  andclientis,  orin  regard  to  the  amount  which 
the  attorney  is  entitle<l  to  demand  under  it,  or,  if  the  amount  of  com- 
pensation is  made,  by  express  agreement,  to  depend  upon  the  value  of 
the  services,  and  is  unliquidated,  the  attorney's  remedy  is  by  direct 
action  against  all  the  parties.    There  cannot,  it  is  said,  be  a  compulsory 
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reference  on  these  questions.  If  the  client  admits  his  liability,  or,  in 
other  M'ords,  if  there  is  no  controversy  as  to  the  terms  of  the  contract, 
nor  as  to  the  amount  he  ought  to  pay  under  it,  the  difficulty  might  be 
settled  on  motion:  Fox  v.  Fox,  24  How.  Pr.  409.  "In  my  judgment," 
said  Backes,  J.,  in  the  case  last  cited,  and  in  which  there  was  a  contro- 
versy  as  to  the  amount  due,  "the  proper  way  for  the  attorney  to  pro- 
ceed, with  a  view  to  a  determination  of  the  matters  in  controversy  in 
a  case  like  this,  is  by  an  action  to  determine  the  amount  or  extent  of 
the  lien,  and  have  a  decree  declaring  the  judgment  subject  to  the  lien, 
and  for  liberty  to  issue  execution  thereon  for  the  amount  due  him  by 
virtue  of  his  contract  with  his  client.  Then  issue  may  be  framed  and 
a  trial  had  in  a  way  to  secure  the  rights  of  all  parties."  But,  Morgan, 
J.,  in  Adams  v.  Fox,  40  Barb.  442,  considered  that  there  was  no  neces- 
sity for  such  an  action,  even  in  cases  where  the  compensation  was  not 
stipulated,  that  it  was  an  experiment  under  the  code,  and  that  the  court 
had  plenary  power  to  protect  the  attorney's  lien  without  driving  him  to 
an  action,  and  without  inconvenience  to  the  client  further  than  the  ad- 
justment of  the  sum  due  his  attorney. 

The  court  may  declare  a  lien  by  order  in  the  cause  in  which  the  ser- 
vices are  rendered :  Hunt  V.  McOlanahan,  1  Heisk.  503;  and  the  pro 
ceeding  to  enforce  a  solicitor's  lien  is  by  reference  in  the  cause  wherein 
the  services  were  rendered,  or  by  bill,  to  which  the  client  is  made  a 
defendant,  stating  the  nature  and  particulars  of  his  services,  and  the 
compensation  claimed:  Bowling  v.  Scales,  1  Tenn.  Ch.  618.  In  Mary- 
land it  is  considered  that  all  contracts  between  attorneys  and  clients, 
relative  to  professional  services,  should  be  settled  and  decided  upon 
in  like  manner  as  all  other  contracts;  and  that  they  cannot,  and  ought 
not,  to  be  introduced  into  and  blended  with  any  pending  suit:  Strike's 
case,  1  Bland.  57,  98;  Marshall  v.  Cooper,  43  Md.  46,  62. 

The  lien  of  an  attorney  upon  a  judgment  recovered  by  him  is  gov- 
erned by  the  law  of  the  state  where  the  judgment  was  recovered  and 
the  lien  attached,  and  not  by  the  law  of  the  state  where  the  judgment 
is  sought  to  be  collected:  Citizens'  Nat.  Bank  v.  Culver,  54  N.  H.  327; 
20  Am.  Rep.  134;  and,  while  a  proceeding  by  an  attorney  to  enforce  his 
claim  does  not  constitute  an  action,  within  the  literal  operation  of  the 
statute  of  limitations,  yet,  in  enforcing  it,  the  court  will  be  governed  by 
the  analogy  of  the  statute:  Richardson  v.  Brooklyn  City  etc.  R.  R.  Co., 
7  Hun,  69;  Winans  v.  Mason,  33  Barb.  522. 

A  judgment  for  costs  only  belongs  to  the  attorney,  who  is  regarded 
as  the  equitable  assignee  thereof,  and  he  should  prosecute  in  his  own 
name  the  undertaking  given  to  secure  its  payment:  Kipp  v.  Rapp,  2 
How.  Pr.,  N.  S.,  169.  An  attorney  claiming  a  lien  on  a  judgment  for 
costs  simply,  and  who  brings  an  action  against  his  client  to  recover  the 
amount,  cannot,  if  collusion  is  not  charged,  make  the  judgment  debtor 
a  party,  with  a  view  of  having  the  amount  declared  a  lien  upon  the 
judgment:  Adams  v.  Fox,  40  Barb.  442. 

If  an  attorney  has  commenced  an  action,  and  his  client  settles  it  with 
the  opposite  party  before  judgment,  collusively,  to  deprive  him  of  hia 
costs,  the  court  will  permit  the  attorney  to  go  on  with  the  suit  for  the 
purpose  of  collecting  his  costs;  and  his  remedy  is  to  proceed  with  the 
suit,  in  the  name  of  his  client,  notwithstanding  the  collusive  settlement: 
Talcott  V.  Bronson,  4  Paige,  501 ;  Coughlin  v.  New  York  etc.  R.  R.  Co., 
71  N.  Y.  443 ;  27  Am.  Rep.  75 ;  Pickard  v.  Yencer,  21  Hun,  403 ;  Wilber  v, 
AM.  St.  Rep.,  Vou  LI.  — 18 
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Baker,  24  Hun,  24;  Forstmun  v.  Scbulting,  35  Hun,  504;  Anonymous,  2 
Daly,  533;  Coleman  v.  Ryan,  58  Ga.  132;  Jones  v.  Morgan,  39  Ga.  310; 
99  Am.  Dec.  458;  witliout  first  obtaining  leave  so  to  do  from  the  court: 
Forstman  v.  Scbulting,  35  Hun,  504;  contra,  Goddard  v.  Trenbatb,  24 
Hun,  182;  and,  if  tbe  attempted  settlement  does  not,  fur  any  reason, 
result  in  a  discontinuance  of  tbe  suit,  tbe  attorney  may  recover  judg- 
ment tberein  for  bis  fees:  Carpenter  v.  Myers,  90  Micb.  209.  But  tbe 
attorney,  in  establisbing  bis  rigbt  to  fees,  must  establish  tbe  plaintiff's 
right  to  recover  on  tbe  state  of  facts  existing  at  tbe  time  tbe  case  was 
disposed  of,  independently  of  tbe  question  of  fees:  Rodgers  v.  Furse,  83 
Ga.  115.  After  settlement  by  tbe  parties,  tbe  attorney's  lien  cannot  be 
enforced,  upon  a  mere  motion  to  compel  tbe  defendant  to  pay  the  plain- 
tiff's attorney  bis  taxable  costs,  by  awarding  a  judgment  therefor.  An 
application  by  tbe  plaintiffs'  attorney  for  an  order  directing  the  defend- 
ant to  pay  bis  costs  and  counsel  fee,  or  that  be  have  judgment  therefor, 
"is  not  warranted  by  the  practice":  Smith  v.  Baum,  67  How.  Pr.  207; 
Chase  v.  Chase,  65  How.  Pr.  306.  Before  a  settlement  can  be  set  aside 
or  treated  as  fraudulent,  some  good  reason  therefor  must  be  shown,  and 
tbe  plaintiff  is  entitled  to  notice  of  any  application  for  such  purpose; 
and  if  tbe  attorney,  as  such,  has  any  claim  for  counsel  fees  or  costs 
upon  tbe  defendant,  be  must,  in  bis  own  behalf,  notice  bio  motion,  or 
bring  bis  action  to  enforce  such  claim:  Chase  v.  Chase,  65  How.  Pr. 
306.  An  attorney  must  obtain  leave  of  tbe  court  before  be  can  institute 
supplementary  proceedings  upon  a  judgment  in  favor  of  bis  own  client 
after  the  title  to  that  judgment  has  passed  from  the  client  to  a  receiver, 
especially  where  the  proceedings  are  instituted  by  an  atKdavit  that  says 
nothing  about  the  lien  of  an  attorney:  Moore  v.  Taylor,  2  How.  Pr., 
I^.  S.,  343.  If  there  has  been  a  fraudulent  satisfaction  of  judgment  by 
%  client,  ignoring  bis  attorney's  lien  for  costs,  tbe  question  as  to 
whether  relief  will  be  given  to  tbe  attorney  upon  a  summary  applica- 
tion by  motion,  or  be  will  be  required  to  bring  suit,  is  within  tbe  dis- 
cretion of  the  supreme  court,  and  its  determination  is  not  reviewable 
in  tbe  court  of  appeals:  Howitt  v.  Merrill,  113  N.  Y.  630.  The  New 
York  practice  on  enforcing  attorneys'  liens  is  stated  in  a  note  to  Eber- 
hardt  v.  Schuster,  10  Abb.  N.  C.  391. 

STATUTES— Oenera/Zj/—£7utti/.— It  is  provided  by  statute,  in  some 
of  tbe  states,  that  an  attorney  shall  have  a  lien  upon  a  judgment  ob- 
tained for  bis  client,  and  tlie  statutory  lien  is  sometimes  given  upon  tbe 
cause  of  action,  continuing  until  a  bnul  judgment  is  reached.  Tbe  stat- 
ute has  put  at  rest  many  questions  upon  which  tbe  decisions  were  con- 
flicting, and  has  made  positive  rules  concerning  attorneys'  liens.  Tbe 
only  questions,  therefore,  under  the  statutory  law  governing  tbe  sub- 
ject, are  the  validity  and  construction,  or  interpretation,  of  the  statute. 
Such  a  statute  is  remedial,  and  is  to  be  largely  and  beneOcially  con- 
strued in  advancement  of  tbe  remedy,  so  as  to  secure  and  protect,  and 
not  defeat,  tbe  rights  and  objects  intended  by  its  provisions:  Crowley 
T.  Le  Due,  21  Minn.  412.  A  statute  giving  to  an  attorney,  who  appears 
for  a  party  in  an  action,  a  lien  upon  his  client's  cause  of  action,  or  coun- 
terclaim, which  attaches  "to  a  verdict,  report,  decision,  or  judgment  in 
bis  client's  favor,  and  tbe  proceeds  thereof,  in  whosesoever  bands  they 
may  come,"  is  proB|>ective  only  in  its  operation,  and  has  no  effect  upon 
•  judgment  previously  recovere<l :  Goo<lricb  v.  McDonald,  112  N.  Y.  167. 
Bucb  •  statutory  provision  docs  not  prevent  tbe  pHrtius  to  tbe  action 
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from  settling  the  same,  or  the  client  from  releasing  a  judgment  in  his 
favor:  Poole  v.  Belcha,  131  N.  Y.  200.  An  attorney's  lien,  under  a 
statute,  is  an  equitable  right  or  privilege.  It  is  not  property  in  the 
thing  which  gives  a  right  of  action  at  law,  but  a  charge  upon  the  thing 
which  is  protected  in  equity,  though  courts  of  law  may  recognize  it 
when  the  res  is  in  possession  of  the  lienor,  and  the  owner  is  seeking  to 
deprive  him  of  it:  Fillmore  v.  Wells,  10  Col.  228;  3  Am.  St.  Eep.  567. 
An  attorney's  lien,  under  a  statute,  for  compensation,  will  support  a 
suit  in  equity  where  the  employment  is  questioned  and  the  amount 
unliquidated,  and,  having  assumed  jurisdiction  to  enforce  the  lien, 
equity  will  retain  it  for  all  purposes,  determining  the  incidental,  though 
material,  legal  questions  involved:  Fillmore  v.  Wells,  10  Col.  228;  3 
Am.  St.  Rep.  567.  The  statutory  lien  may  be  created  when  the  only 
claim  in  suit  is  one  for  damages  for  personal  injuries,  unliquidated,  and 
undetermined  by  judgment  or  verdict :  Kansas  Pac.  Ry.  Co.  v.  Thacher, 
17  Kan.  92.  Statutes  declaring  an  attorney's  lien  have  been  held  sim- 
ply declaratory  of  the  common  law,  so  far  as  they  are  the  same  respect- 
ing the  subject  matter:  Gist  v.  Hanly,  33  Ark.  233;  but  to  stand  in  lieu 
of  it  aB  to  matters  not  controlled  by  common  law:  Jennings  v.  Bacon, 
84  Iowa,  403.  In  some  of  the  states,  an  attorney  cannot  acquire  a  statu- 
tory lien  for  his  compensation  upon  a  judgment  obtained  by  him,  unless 
he  has  a  special  agreement  as  to  the  amount  thereof:  In  re  Scoggin,  5 
Saw.  549.  A  prosecuting  attorney  who  obtains  judgment  for  a  county 
against  a  defaulting  treasurer  is  not  entitled  to  a  lien  upon  the  judg- 
ment to  secure  his  statutory  fee:  Wood  v.  State,  125  Ind.  219. 

Extent  of  Lien. — The  Massachusetts  statute,  securing  to  an  attorney  a 
lien  for  his  unpaid  fees  and  disbursements,  on  any  execution  lawfully 
in  his  hands,  limits  the  lien  to  taxable  costs  only.  It  does  not  extend 
to  counsel  fees;  Woods  v.  Verry,  4  Gray,  357;  Ocean  Ins.  Co.  v.  Rider, 
22  Pick.  210;  Little  v.  Rogers,  2  Met.  478;  Rider  v.  Ocean  Ins.  Co.,  20 
Pick.  259;  Baker  v.  Cook,  11  Mass.  236;  Dunklee  v.  Locke,  13  Mass. 
525.  The  statutory  charging  lien  is  so  restricted  in  other  jurisdictions: 
Hooper V.  Brundage,  22  Me.  460;  Newbert  v.  Cunningham,  50  Me.  231; 
79  Am.  Dec.  612;  Stratton  v.  Hussey,  62  Me.  286;  Massachusetts  etc.  Co. 
V.  Township,  48  Fed.  Rep.  145;  but  covers  all  fees  and  disbursements, 
though  the  suit  is  commenced  by  one  attorney  and  prosecuted  to  final 
judgment  by  another:  Stratton  v.  Hussey,  62  Me.  286;  while  in  others 
the  lien  is  not  limited  to  costs  or  to  taxable  costs,  but  reaches  all  fees 
due  for  services  rendered,  whether  the  amount  has  been  agreed  upon  or 
is  to  be  settled  in  suit  as  upon  a  quantum  meruit:  Fillmore  v.  Wells,  10 
Col.  228;  3  Am.  St.  Rep.  567;  Renick  v.  Ludington,  16 W.  Va.  378;  Mor- 
rison v.  Ponder,  45  Ga.  167;  Porter  v.  Hanson,  36  Ark.  591;  Stephens 
V.  Farrar,  4  Bush,  13.  In  some  states  the  attorney's  lien  upon  the 
fruits  of  a  suit  is  limited  to  the  services  rendered  therein:  Massachu- 
setts etc.  Co.  V.  Township,  48  Fed.  Rep.  145.  It  does  not  extend  to 
prospective  services  in  the  hearing  of  an  appeal :  See  case  last  cited.  In 
other  states  the  lien  is  not  limited  to  compensation  for  services  ren- 
dered by  the  attorney  in  procuring  the  judgment  upon  which  he  relies: 
Fillmore  v.  Wells,  10  Col.  228 ;  3  Am.  St.  Rep.  567.  It  extends,  however, 
only  to  the  balance  due  on  a  judgment  after  an  offset  of  mutual  judg- 
ments :  Tiffany  v.  Stewart,  60  Iowa,  207 ;  Field  v.  Maxwell,  44  Neb.  900. 
In  Louisiana,  the  statute  authorizes  a  retaining  lien  of  the  costs,  ex> 
penses,  commissionn,  or  fees  due  under  a  mandate,  although  the  latter 
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is  not  liquidated:  BatcherB'  Union  etc.  Co.  v.  Crescent  City  etc.  Co., 
41  JjSl.  Ann.  355.  After  judgment  has  been  obtained,  an  execution 
issued,  and  the  lien  has  attached  thereto,  an  attorney's  statutory  charge 
ing  lien  extends  to  suits  arising  from,  and  incidental  to,  the  enforce- 
ment of  the  judgment:  Newbert  v.  Cunningham,  50  Me.  231;  79  Am. 
Dec.  612. 

Lien  and  Compromise  Before  Judgmfnt. — The  general  rule  is,  that  the 
statutory  charging  lien  of  an  attorney  does  not  exist  until  after  judg- 
ment is  obtained ;  and  that  parlies,  without  the  consent  of  the  attorney, 
may  settle  and  discontinue  a  suit  before  judgment,  leaving  the  attorney 
to  his  remedy  against  the  client  for  compensation.  Such  a  settlement, 
hdwerer,  to  be  effective,  must  bo  made  in  good  faith,  and  not  with  a 
view  of  cheating  the  attorney:  Randall  v.  Van  Wagenen,  115  N.  Y.  527; 
12  Am.  St.  Kep.  828;  Poole  v.  Belcha,131  N.  Y.  200;  Abbott  v.  Abbott, 
18  Keb.  503;  Sheedy  v.  McMurtry,  44  Neb.  499;  Field  v.  Maxwell,  44 
Neb.  900;  Potter  v.  Mayo,  3  Greenl,  34;  14  Am.  Dec.  211;  Hobson  v. 
Watson,  34  Me.  20;  56  Am.  Dec.  632;  Getchell  v.  Clark,  5  Mass.  309; 
Simmons  v.  Alniy,  103  Mass.  33;  Gist  v.  Hanly,  33  Ark.  233,  235;  Casar 
V.  Sargeant,  7  Iowa.  317;  Wood  v.  Anders,  5  Bush,  601;  Rowe  v.  Fogle, 
88  Ky.  105;  Hawkins  v.  Loyless,  39  Ga.  6;  Newbert  v.  Cunningham, 
60  Me.  231;  79  Am.  Dec.  612;  and  the  rule  that  purties  may  compromise 
before  judgment,  without  the  consent  of  the  plaintiff's  attorney,  is  not 
confined  to  cases  of  contract.  Attorneys  have  no  statutory  lien  before 
judgment,  on  the  plaintiff's  claim  for  unliquidated  damages  in  cases  of 
tort.  A  release  in  such  cases  is  effectual  and  a  bar  to  the  action: 
Coughlin  V.  New  York  etc.  R.  R.  Co.,  71  N.  Y.  443;  27  Am.  Rep.  75; 
Wood  V.  Anders,  5  Bush,  601 ;  Abbott  v.  Abbott,  18  Neb.  503.  If  a  plain, 
tiff,  in  good  faith,  diamissos  his  action,  whether  in  contract  or  tort,  re- 
ceiving nothing  from  the  defendant,  the  attorney  for  the  plaintiff  has 
no  lien  for  his  fee,  and,  therefore,  must  look  to  the  plaintiff  and  not  the 
defendant:  Rowe  v.  Fogle,  88  Ky.  105.  If  an  attorney  recovers  nothing 
for  his  client,  there  is  nothing  to  which  an  attorney's  lien  can  attach: 
Wilson  r.  House,  10  Bush,  406.  In  some  states  an  attorney's  statutory 
lien  upon  the  claim  in  litigation  attaches  at  the  commencement  of  the 
action:  Robertson  v.  Shutt,  9  BuhIi,  659;  Twiggs  v.  Chambers,  56  Ga. 
279.  In  otiier  wonls,  it  is  upon  the  cause  of  action:  Poole  v.  Belcha, 
131  N.  Y.  200.  But,  in  other  juri.sdiotions,  a  client  is  not  allowed  to 
defeat  his  attorney's  statutory  lien  by  a  compromise  of  the  suit,  though 
made  in  good  faith,  and  without  the  knowledge  or  consent  of  the  attor- 
ney. The  lien  is  held  to  attach  to  the  sum  due  upon  the  compromise; 
Covington  v.  P.ass,  88  Term.  496;  Pleasants  v.  Kortrecht,  6  Heisk.  694; 
Twicgs  v.  Chambers,  56  Ga.  279. 

CoHuiive  Compromise  or  Settlement. — If  a  settlement  is  made  collusively 
iK'tween  the  parties  to  an  action  before  judgment,  for  the  purpose  of 
defrauding  the  aitorney  out  of  his  costs,  authorized  by  statute,  the  court 
may  interjKiso  for  his  protection  by  permitting  him  to  proceed  with  the 
■uit,  and  to  recover,  if  the  facts  permit  it,  to  the  extent  of  his  costs  in 
the  action:  Randall  v.  Van  Wagenen,  116  N.  Y.  527;  12  Am.  St.  Rep. 
828;  or  his  fees:  Coleman  v.  Kyan.  58  Ga.  132;  Patrick  v.  Leach,  17 
Fed.  Bep.  476.  While  a  lien  cannot  be  affected  by  a  release  of  the  judg- 
ment, without  satisfying  the  attorn<>y,  and  wliilo  the  court  n)ay,  and 
probftbly  should,  net  it  anid«>  in  ordi^r  to  prot«>ct  the  attorn  >y'H  lien 
(Bftiley  f .  Murphy,  130  N.  Y.  50),  yet  tlie  judgment  will  not  be  kept  alive 
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after  the  release,  unless  necessary  for  the  protection  of  the  attorney. 
Until  the  lien  is  asserted  in  some  way,  the  judgment  remains  tue  prop- 
erty of  the  client.  In  order,  therefore,  to  justify  the  court  in  disregard- 
ing a  settlement  and  release  made  between  ihe  parties  in  an  action,  it 
must  be  shown  that  to  give  full  effect  to  them  will  operate  as  a  fraud 
upon  the  attorney,  or  to  his  prejudice  by  depriving  him  of  his  costs,  or 
turning  them  over  to  an  irresponsible  client:  loole  v.  Belcha,  131 
N.  Y.  200,  An  attorney  cannot,  on  the  compromise  of  a  suit  without 
his  consent,  maintain  an  independent  action  against  the  defendant  in 
such  suit  on  a  claim  that  by  a  fraudulent  and  collusive  settlement  such 
defendant  prevented  the  attorney  from  prosecuting  the  former  action  to 
judgment,  and  thereby  obtained  the  fruits  of  an  agreement  between  the 
attorney  and  the  plaintiff,  by  the  terms  of  which  the  attorney  was  enti- 
tled to  one-half  of  any  siira  recovered,  and  to  repay  himself  out  of  the 
other  one-half  for  advances  made  by  him  to  the  plaintiff:  Randall  v. 
Van  Wagenen,  115  N.  Y.  527 ;  12  Am.  St.  Rep.  828.  A  motion  to  set  aside 
a  fraudulent  settlement  was  sustained  in  Aspinwall  v.  Sabin,  22  Neb. 
73;  3  Am.  St.  Rep.  258. 

Waiver  of  Lien. — The  lien  allowed  to  an  attorney  by  statute  may  be 
waived  by  any  arrangement  or  transaction  made  by  or  with  the  attor- 
ney, which  satisfactorily  shows  an  intention  to  waive  such  lien  and  rely 
exclusively  on  some  other  security  or  mode  of  payment.  It  will  con- 
tinue to  exist,  however,  unless  a  manifest  intention  that  it  shall  not 
continue  to  exist  appears:  Renick  v.  Ludington,  16  W.  Va.  378;  Co  wen 
V.  Boone,  48  Iowa,  350.  The  attorney  waives  his  lien  by  procuring  the 
satisfaction  of  the  judgment  after  filing  his  claim  for  a  lien  :  Covven  v. 
Boone,  48  Iowa,  350.  But  he  is  not  deprived  of  it  by  taking  the  note  of 
his  client  for  his  fee:  Davis  v.  Jackson,  86  Ga.  138. 

Notice  of  Lien — Satisfaction  of  Judgment. —  Under  statutes  giving  to  an 
attorney  a  charging  lien  on  moneys  due  to  his  client  and  in  the  hands 
of  the  adverse  party,  the  Hen  does  hot  attach  until  notice  is  given: 
Myers  v.  McHugh,  16  Iowa,  335;  Hurst  v.  Sheets,  21  Iowa,  501 ;  and  it 
must  be  in  writing:  Phillips  v.  Germon,  43  Iowa,  101.  The  lien  will 
not  be  postponed  to  proceedings  in  garnishment  in  which  notice  is  sub- 
sequently served :  Myers  v.  McHugh,  16  Iowa,  335 ;  and  a  right  to  set  oft' 
a  judgment  recovered  in  one  action  against  that  recovered  in  another 
between  the  same  parties  which  arises  before  such  notice  is  superior  to 
it:  Hurst  v.  Sheets,  21  Iowa,  501.  The  notice  of  claim  of  lien  is  suffi- 
cient, if  it  is  inserted  by  the  plaintiff's  attorney  in  the  original  notice 
served  upon  the  defendant  in  an  action,  if  such  notice  is  properly  signed ; 
and  a  single  notice  that  a  lien  is  claimed  is  sufficient  to  cover  all  services 
rendered  in  the  action  by  the  claimant,  whether  before  or  after  the  ser- 
vice of  the  notice.  Neither  is  the  statutory  right  to  a  lien,  given  to  an 
attorney,  on  money  due  his  client  in  the  hands  of  the  adverse  party, 
confined  to  actions  on  contract,  but  it  exists  in  all  actions  where  there 
is  a  money  liability  from  the  adverse  party  to  his  client :  Smith  v.  C.  R. 
etc.  R.  Co.,  56  Iowa,  720. 

To  secure  the  lien  given  by  statute,  to  an  attorney,  on  the  papers  of 
his  client  in  his  possession,  or  upon  the  money  in  his  hands  belonging 
to  his  client,  or  upon  money  in  the  hands  of  a  third  party,  or  upon  the 
fruits  of  a  judgment  generally,  in  an  action  or  proceeding  in  which  the 
attorney  was  employed,  he  must  give  personal  notice  in  writing,  for  the 
lien  attaches  only  from  the  time  oi  giving  notice  of  it:  Wright  v.  Wright, 
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70  N.  Y.  9S;  Leavenaen  v.  Lafontane,  3  Kan.  523;  Kansas  Pac.  Ry.  Co. 
V.  Thacher,  17  Kan.  92;  Patrick  v.  Leach,  12  Fed.  Rep.  661;  Elliott  t. 
Atkins,  26  Neb.  403;  Clark  v.  Sullivan.  3  N.  Dak.  280;  Hroch  v.  AuU- 
man,  3  S.  Dak.  477.  The  notice  is  sufficient,  if  it  fairly  informs  the 
party  that  a  lien  is  claimed,  its  nature  and  character,  for  what  it  is 
claimed,  and  upon  what  it  is  sought  to  be  enforced :  Crowley  v.  Le  Due, 
21  Minn.  412.  In  Stephens  v.  Farrar,  4  Bush,  13,  it  is  held  that  the 
institution  and  prosecution  of  a  suit  to  judgment,  hy  the  plaintiff's  at- 
torney, as  such,  is  sufficient  notice  to  the  judgment  defendant  that  the 
plniiitifl's  attorney  has  a  lien  upon  the  judgment  for  reasonable  com- 
pensation for  services.  The  written  notice  required  by  statute  may  be 
served  upon  the  party  personally,  or  upon  his  attorney  of  record:  Kan- 
sas Pac.  Ky.  Co.  v.  Thacher,  17  Kan.  92;  though  it  was  questioned  in 
Wright  V.  Wright.  70  N.  Y.  98,  whether  a  notice  to  defendant's  attorney 
of  the  lien  is  sutficient;  but,  to  bind  a  corporation,  it  must,  if  it  is  not 
ser.'ed  on  its  attorney,  be  served  on  its  duly  authorized  agei.t:  Kansas 
Pac.  Ry.  Co.  v.  Thacher.  17  Kan.  92;  Smith  v.  C.  R.  etc.  R.  Co.,  56 
Iowa,  720.  The  attorney  can  acquire  no  statutory  lien  upon  a  judg- 
ment, until  notice  is  given:  Dodd  v.  Brott,  1  Minn.  270;  66  Am.  Dec. 
541;  though  he  has  a  lien  from  that  time:  I^eavenson  v.  Lafontane,  3 
Kan.  523.  An  attorney's  claim  of  lien  upon  a  judgment  must  be  made 
in  writing  to  bind  tlie  jut.'gmcnt  creditor,  or  those  claiming  through  him : 
Phillips  v.  Gerinon,  43  Iowa,  lOl.  After  the  recovery  of  judgment,  it 
is  held,  in  some  etatee,  that  it  is  optional  with  the  attorney  whether, 
in  order  to  establish  liis  lien,  he  will  give  written  notice  of  such  claim 
for  a  lien  to  the  judgment  debtor,  or  enter  the  same  in  the  judgnient 
docket:  Hrocli  v.  Aultinan,  3  S.  Dak.  477;  Clark  v.  Sullivan,  3  N.  Dak. 
280,  283;  but  in  others,  that  the  lien,  to  be  e^ectual,  must  be  entered 
at  the  time  the  judgment  is  rendered:  Day  v.  Bowman,  109  Ind.  383; 
Alderman  v.  Nelson,  111  Ind.  255.  The  entry  of  notice,  however,  upon 
a  judgment  docket  of  a  claim  to  an  attorney's  lien  does  not  entitle  an 
attorney  in  a  cause  to  a  lien  u{H)n  a  judgmeni  rendered  therein,  as 
against  an  assignment  of  the  judgment  made  prior  to  the  entry  of  no- 
tice: Jennir)gs  v.  Bacon,  84  Iowa,  403.  In  some  states,  an  attorney  ia 
not  bound  to  give  notice  of  his  intention  to  rely  on  bis  lien,  in  order  to 
make  it  available  against  a  discharge  by  the  client:  Newbert  v.  Cun- 
ningham, 50  Me.  231;  79  Am.  Dec.  612;  Gammon  v.  Ciiandler,  30  Me. 
152 ;  or  to  protect  himself  against  a  purchaser  of  the  judgment :  McCain 
T.  Portis,  42  Ark.  402. 

After  notice  of  the  claim  of  lien  upon  a  judgment  by  the  plaintiff'i 
attorney,  the  defendant  cannot  defeat  such  lien  by  paying  or  satisfying 
the  judgment  in  full,  to  the  plaintiff  in  person,  and  taking  his  receipt 
in  full  satisfaction  thereof;  or  by  any  compromise  or  settlement  which 
ignores  the  attorney's  claim:  Stephens  v.  Farrar,  4  Bush,  13;  Larnod 
V.  Dubuque,  &\  Iowa,  166;  Fisher  v.  Oskaloosa,  28  Iowa,  381 ;  Foster  v. 
Danforth,  59  Fed.  Rep.  750;  Brainard  v.  Elwood,  53  Iowa,  HO.  The  de- 
ffndant,  if  he  settles  and  pays  after  such  notice,  is  still  liable  to  the  plain- 
tiff's attorney  for  his  fee,  and  execution  may  issue  for  the  amount: 
Winslow  V.  Central  Iowa  Ry.  Co.,  71  Iowa,  197;  Foster  v.  Danforth,  59 
Fed.  Rep.  750.  But  a  settk-ment  is  goo<l  as  against  the  attorney,  unless 
the  defendant  has  been  notified  of  his  claim  of  lien:  Wright  ▼.  Wright, 
70  N.  Y.  98;  Stevenson  v.  Smith,  62  Ga.  175;  Green  v.  Southern  Exp, 
Co.,  39  Ga.  20.     If  the  attorney's  lien  upon  hisclient'a  recovery  is  prof^ 
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erly  declared  by  entry  of  record  in  the  cause,  the  debtor  is  bound  by  it, 
whether  he  has  actual  notice  of  it  or  not:  Covington  v.  Bass,  88  Tenn. 
496.  Under  the  Georgia  statute,  an  attorney  has  the  same  right  and 
power  over  a  judgment  and  execution  to  enforce  his  lien  as  his  client 
has,  for  the  amount  due  thereon,  "and  no  person  can  satisfy  such  judg- 
ment or  execution  until  the  lien  or  claim  of  the  attorney  is  satisfied": 
Tarver  v.  Tarver,  53  Ga.  43. 

Setoff— Assignment  of  Lien  or  Judgment.— -Some  cases  hold  that  the  stat- 
utory lien  of  an  attorney  upon  a  judgment  obtained  by  him,  to  the  extent 
of  his  reasonable  fees  and  disbursements,  is  paramount  to  any  rights  of 
the  parties  in  the  action  or  to  any  setoff:  Eice  v.  Day,  33  Neb.  204; 
Robertson  v.  Shutt,  9  Bush,  659;  Adams  v.  Lee,  82  Ind.  587;  Hroch  v. 
Aultman,  3  S.  Dak.  477;  Puett  v.  Beard,  86  Ind.  172;  44  Am.  Rep.  280; 
but  others  hold  such  lien  subject  to  all  proper  setoffs  existing  against 
the  judgment  at  the  time  it  was  rendered  :  Ex  parte  Lehman,  59  Ala. 
631 ;  Mosely  v.  Norman,  74  Ala.  422;  Tif<^.ny  v.  Stewart,  60  Iowa,  207; 
Field  V.  Maxwell,  44  Neb.  900;  Clark  v.  iSuIlivan,  3  N.  Dak.  280.  A 
judgment  assigned  by  a  client  to  his  attorney  in  compensation  for  ser- 
vices cannot  be  set  off:  Wells  v.  Elsam,  40  Mich.  218. 

The  lien  of  an  attorney,  upon  a  judgment,  for  his  compensation,  is 
incident  to  the  judgment  to  which  it  is  attached,  and  is  assignable:  Day 
V.  Bowman,  109  Ind.  383;  Sibley  v.  Pine  County,  31  Minn.  201. 

The  assignee  of  a  judgment  takes  the  equitable  title,  subject  to  an 
attorney's  lien  on  the  same  for  a  reasonable  fee :  Sexton  v.  Pike,  13  Ark. 
193;  Cunningham  v.  McGrady,  2  Baxt.  141;  Ballinger  v.  Tarbell,  16 
Iowa,  491;  85  Am.  Dec.  527.  If  the  judgment  creditor  assigns  the 
judgment  to  his  attorney,  it  merges  any  statutory  lien  foi*  costs  which 
the  attorney  may  have  had  thereon:  Dodd  v.  Brott,  1  Minn.  270;  66 
Am.  Dec.  541.  If  the  plaintiff  assigns  his  interest  in  the  judgment  be- 
fore it  is  entered,  the  assignee  holds  free  from  the  attorney's  lien: 
Potter  V.  Mayo,  3  Greenl.  34;  14  Am.  Dec.  211. 

Priorities. — The  statutory  lien  of  an  attorney  attaches,  for  his  fees, 
upon  all  property  recovered  by  his  services,  and  is  superior  to  all 
of  the  liens  thereon:  Sexton  v.  Pike,  13  Ark.  193.  An  attorney's 
lien  upon  the  fund  or  property  recovered  is  superior  to  the  rights 
of  either  the  assignee  or  heirs  of  the  plaintiff  in  the  property;  but 
it  extends  only  to  his  compensation  for  services  in  the  particular 
suit  in  which  it  is  claimed:  Porter  v.  Hanson,  36  Ark.  591.  An 
attorney,  who  has  procured  a  will  to  be  set  aside,  has  a  lien  upon  the 
fund  thus  secured  to  his  client,  and  is  entitled  to  priority  of  payment 
over  a  judgment  creditor  of  the  latter,  whose  lien  attached  after  the  con- 
tract was  made  with  the  attorney:  Justice  v.  Justice,  115  Ind.  201.  The 
attorney's  lien  is  superior  to  a  mortgage  of  the  debtor's  realty  made 
pending  an  appeal:  Covington  v.  Bass,  88  Tenn.  496. 

Lien  on  Land. — Without  a  statute  to  authorize  it,  attorneys  cannot 
sustain  a  claim  against  real  estate  for  services  in  either  prosecuting  or 
defending  a  suit  involving  it:  Hershy  v.  Du  Val,  47  Ark.  86;  Fowler  v. 
Lewis,  36  W.  Va.  112.  An  attorney,  therefore,  has  no  lien  upon  the 
assets  of  an  estate  realized  from  a  sale  of  its  lands  for  defending  a  suit 
brought  to  establish  a  demand  against  it;  and  no  lien  upon  a  fund 
arising  from  a  sale  of  land  of  a  person  or  estate,  already  owned  by  such 
person  or  estate,  for  services  purely  defensive,  in  resisting  suits  brought 
to  establish  demands  against  it:  Fowler  v.  Lewis,  36  W.  Va.  112.     The 
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lien  on  the  speciQc  property  recovered,  provided  by  the  Arkansas  stat- 
ute, is  limited  to  cases  where  there  has  been  an  actual  recovery,  and 
cannot  be  extended  to  professional  services  which  merely  protect  an 
existing  title  or  right  to  property:  Hereby  v.  Du  Val,  47  Ark.  8(5;  Lane 
V.  Hallum,  38  Ark.  385;  Porter  v.  Hanson,  36  Ark.  591.  The  privilege 
granted  by  the  Louisiana  statute  in  favor  of  all  attorneys,  for  the  amount 
oi  their  professional  services  on  all  judgments  obtained  by  them,  cannot 
be  extended  so  as  to  affect  property  which  the  creditor  may  have  acquired 
in  execution  or  in  satisfaction  of  the  judgment:  Luneau  v.  Edwards,  39 
La.  Ann.  876;  and  the  statutes  of  that  state  confer  no  privilege  upon 
real  estate  in  favor  of  attorneys  at  law  for  their  fees  in  obtaining  judg- 
ment maintaining  the  title  and  possession  of  defendants  in  a  petitory 
action:  Mechanics'  etc.  Ins.  Co.  v.  Levi,  40  La.  Ann.  135.  An  attorney 
has  a  lien  for  bis  fee  upon  the  fund  recovered.  Hence,  if,  in  satisfaction 
of  a  judgment  for  money,  tiie  client  purchases  land  sold  to  satisfy  it, 
the  lien  attaches  to  the  land :  Porter  v.  Hanson,  30  Ark.  591. 

In  other  jurisdictions,  an  attorney's  statutory  lien  attaches  as  well  to 
judgments  involving  an  interest  in  real  property  as  to  mere  money 
judgments:  Fillmore  v.  Wells,  10  Col.  228;  3  Am.  St.  Rep.  667.  Such 
a  lien  will  attach  to  land  recovered  by  the  attorney  for  his  client:  Wil- 
Bon  V.  Wright,  72  Ga.  848;  Hunt  v.  McClanahan,  1  Heisk,  503;  Perkins 
V.  Perkins,  9  Heisk.  95.  It  has  been  held  that  an  attorney  has  a  lien 
on  a  homestead  for  services  rendered  in  protecting  it  against  creditors: 
Strohecher  v.  Irvine,  76  Ga.  639;  2  Am.  St.  Rep.  62;  but,  on  the  other 
band,  where  a  plaintiff  sought  to  establish  a  resulting  trust  in  land,  but 
was  defeated,  it  waa  held  that  the  defendant's  solicitor  could  not  assert 
a  lien  on  the  land  thus  successfully  defended:  Garner  v.  Garner,  1 
Lea,  29. 

Enforcement  of  Lien. — If  an  attorney  attempts  to  assert  a  statutory 
lien  for  his  fees  to  the  prejudice  of  other  creditors,  the  facts  must  appear 
as  to  the  nature  and  extent  of  the  recovery  by  him  for  his  client.  The 
mere  fact  that  a  commissioner,  in  making  deeds  of  partition,  has  inserted 
a  lien  in  favor  of  attorneys, does  not  give  them  a  lien,  where  the  author- 
ity of  the  commissioner  to  insert  the  lien  does  not  appear:  Martin  v. 
Kennedy,  83  Ky.  33o.  The  lien  of  an  attorney  is  not  kept  in  force  by  his 
giving  the  statutory  security  required  to  pay  over  money  collected  by 
him  on  a  judgment,  if  the  claimant  is  found  to  be  entitled  to  it:  Cross 
V.  Ackley,  40  Iowa,  493.  In  enforcing  an  attorney's  lien,  the  amount 
due  for  fees  must  be  shown  :  Day  v.  Bowman,  109  Ind.  383.  An  attorney 
may  enforce  a  lien  on  a  judgment  for  alimony:  Putnam  v.  Tennyson, 
50  Ind.  456.  If  the  amount  due  on  an  execution  is  suliicient  to  discharge 
the  claim  or  lien  of  an  attorney,  who  is  proceeding  to  enforce  it,  the  de- 
fendant cannot  arrest  the  procee<ling  for  illegality,  on  the  ground  that 
the  judgment  plaintiff  has  agreed,  for  value,  to  give  indulgence,  or  by 
setting  up  the  fact  of  payment,  and  that  the  attorney  haH  no  lien,  unless 
the  payment  was  made  by  the  defendant:  Tarver  v.  Tarver,  53  Ga.  43. 
If  a  case  has  been  compromi9e<l  pending  api>eal,  the  lien  of  attorneys 
cannot  be  enforced  against  the  debtor  or  his  property  for  a  larger  sum 
than  that  due  to  their  client  under  the  compromise:  Covington  v.  Bass, 
88  Tenn.  496.  If  the  sheriff  has  collected  the  money  due  on  a  judgment, 
attorneys,  who  have  given  him  notice  of  their  lien,  may  require  him  to 
retain  the  amount  of  their  lien  out  of  the  money  so  collected,  when  the 
money  ii  demanded  by  an  assignee  of  the  judgment:  Gill  v.  Truelseo, 
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39  Minn.  373.  If  it  appears  that  fees  are  due  an  attorney  for  services  in 
a  particular  case,  he  may  be  admitted,  under  the  Nebraska  s^'atute,  as 
a  party  plaintiff  in  such  action  for  the  purpose  of  protecting  and  enforc- 
ing his  lien:  Reynolds  v.  Reynolds,  10  Neb.  574;  Patrick  v.  Leach,  17 
Fed.  Rep.  476;  Oliver  v.  Sheeley,  11  Neb.  521.  If  an  attorney  neglects 
to  proceed  to  enforce  his  lien  for  compensation  under  a  judgment  in- 
volving an  interest  in  land  until  the  judgment  debtor  has  discharged  his 
liability,  or  an  innocent  third  party  has,  in  good  faith  and  for  a  valuable 
consideration,  purchased  the  land,  the  attorney  will  be  held  to  have 
waived  and  lost  his  right  to  look  to  the  debtor  on  one  hand  and  the 
land  on  the  other  for  his  compensation:  Fillmore  y.  Wells,  10  Col.  228;  3 
Am.  St.  Rep.  567.  But,  after  an  attorney  has  tiled  a  bill  to  enforce  bis 
lien  for  fees,  one  who  purchases  the  land  does  so  with  notice,  and  does 
not  acquire  a  title  freed  from  the  attorney's  lien:Wilson  v.  Wright,  72 
Ga.  848.  An  attorney's  lien  upon  a  judgment  cannot  be  enforced  after 
the  right  of  action  upon  the  contract  for  such  fees  between  the  attorney 
and  client  has  become  barred  by  the  statute  of  limitations:  Larned  v. 
Dubuque,  86  Iowa,  166.  So,  if  he  never  acquired  any  lien  on  the  judg- 
ment for  his  fees  by  a  compliance  with  the  statute,  he  cannot,  after  his 
claim  is  barred  in  a  suit  at  law  by  the  statute  of  limitations,  prosecute 
a  suit  in  equity  to  have  a  lien  established  upon  the  judgment :  McNagney 
V.  Frazer,  1  Ind.  App.  98.  If  an  attorney  renders  services  in  an  action 
under  an  agreement  that  he  is  to  be  paid  only  in  case  of  success,  and 
only  out  of  the  proceeds  received,  he  has  an  equitable  lien  upon,  or 
ownership,  as  equitable  assignee,  in  such  proceeds;  but,  if  the  agree- 
ment fixes  no  sum  or  rate  of  compensation  for  his  services,  the  attorney, 
in  an  action  to  enforce  his  lien  or  claim,  is  bound  to  establish,  by  com- 
petent evidence,  as  against  the  client,  the  value  of  his  services:  Har- 
wood  V.  La  Grange,  137  N.  Y.  538. 
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[5  INPIANA  Appeals,  269.] 

TAXES  UPON  REAL  ESTATE  constitute  a  personal  liability 
against  the  person  owning  it  at  the  time  they  accrued,  but  not  against 
a  subsequent  purchaser  thereof. 

DEEDS— COVENANT  AGAINST  ENCUMBRANCES.— An  en- 
cumbrance upon  property  at  the  time  the  grantor  acquired  the  title  to  it 
is  not  within  his  covenant  against  "encumbrances  done  or  suffered" 
by  him. 

DEEDS— ENCUMBRANCES  "SUFFERED"  BY  GRANTOR. 
An  encumbrance  up<iii  property  "  suffered"  by  the  grantor  means  one 
w.th:nh'is  power  and  duty  to  have  avoided.  "Suffer,"  in  that  connection, 
implies  reasonable  control,  and  it  cannot  be  held  to  apply  to  a  thing  not 
caused  by  the  act  of  the  party,  nor  within  his  power  to  prevent. 

DEEDS— ENCUMBRANCE  "SUFFERED"  BY  GRANTOR.— 
Taxes  which  were  a  lien  upon  land  at  the  time  of  its  conveyance, 
though  not  payable  until  afterward,  are  not  an  encumbrance  within  the 
scope  of  a  covenant  in  deed  of  conveyance,  limiting  the  liability  of  the 

?;rantor8  to  encumbrances  resulting  from  their  acts,  or  things  "suf- 
ered"  by  them,  where  it  is  not  shown  that  they  were  under  any  per- 
sonal obligation  to  discharge  the  tax  lien. 
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PLEADING  — UNPAID  TAXES  — SUFFICIENCY  OF  COM- 
PLAINT FOR  BREACH  OF  COVENANT  AGAINST  ENCUM- 
BRA>'CES. — A  complaint  for  the  breach  of  a  special  covenant  against 
encumbrancea  in  a  deed  of  conveyance,  alleging  that  unpaid  taxes  con- 
stituted an  encumbrance  upon  the  land  at  the  time  of  its  conveyance, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  where  it 
does  not  allege  that  the  defendants  owned  the  property  at  the  time  the 
taxes  accrued,  this  being  necessary  to  show  their  personal  liability. 

J.  W.  Nichols,  for  the  appellants. 

G.  W.  Beeman,  H.  A.  Steis,  and  M.  M.  Hathaway,  for  the  ap- 
pellee. 

^^  CRUMPACKER,  J.  This  action  was  brought  by  Fred- 
ericka  Eigerman  against  Smith  and  wife  for  the  breach  of  a 
special  covenant  against  encumbrances  contained  in  a  deed  of 
conveyance.  The  deed  was  executed  on  the  eleventh  day  of 
September,  1890,  and  contains  the  following  covenant:  "The 
aaid  Edwin  K.  Smith,  party  of  tihe  first  part,  for  himself,  his 
heirs,  executors,  and  administrators,  doth  covenant,  promise,  and 
agree  to  and  with  the  said  party  of  the  second  part,  her  heirs 
and  assigns,  that  he  has  not  done,  or  suffered  to  be  done,  any- 
thing wihereby  the  said  premises  hereby  granted  are  or  may  be  in 
any  manner  encumbered  or  charged."  There  was  no  general 
covenant  in  the  deed  upon  the  subject  of  encumbrances.  It  is 
averred  in  the  complaint  that  t^he  taxes  for  tlie  year  1890, 
amounting  to  one  hundred  and  eighty  dollars,  constituted  an  en- 
cumbrance upon  the  land  at  the  time  of  the  conveyance,  and 
plaintiff  had  been  compelled  to  pay  the  same  to  protect  her 
title.  The  plaintiff  had  judgment  below,  and  the  defendants 
*^®  aprpeal  and  assign  for  error  t/hat  the  complaint  does  not  state 
facts  sufTicient  to  constitute  a  cause  of  action. 

Under  the  revenue  laws  of  this  state,  taxes  become  a  Hen  upon 
real  estate  upon  the  first  day  of  April,  although  they  are  not  pay- 
able until  the  first  day  of  the  following  January,  eo  it  is  manifest 
at  the  time  the  deed  in  this  case  was  executed,  there  was  a  valid 
and  subsisting  lien  upon  the  property.  Taxes  upon  real  estate 
constitute  a  personal  liability  against  the  person  owning  it  at  the 
time  Ihey  aocrued,  but  a  subsequent  purchaser  is  not  personally 
liable  for  taxes  whioh  stood  against  the  property  at  the  time  of 
has  purchase,  although  they  continue  to  be  a  lien  upon  the 
property:  Blodgett  v.  German  Sav.  Bank,  69  Ind,  153. 

It  does  not  appear  from  the  complaint  under  consideration 
that  appellant",  or  either  of  them,  owned  the  property  in  question 
an  the  first  day  of  April,  1890,  the  date  upon  which  the  taxes 
•ccrued.  By  the  i»pecial  covenant  in  the  deed,  the  liability  of 
th«  grantors  is  limited  bo  encumbrances  which  resulted  from  acta 
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of  theirs  or  things  suffered  by  tihem  to  be  done,  and  the  question 
for  decision  is.  Do  the  taxes  for  the  year  1890  constitute  an  en- 
cumbrance within  the  scope  of  that  covenant?  It  may  be  said  at 
the  outset  that  the  taxes  accrued  through  no  act  of  the  grantors; 
that  they  did  nothing  to  charge  the  premises  with  the  lien,  so  if 
any  liability  exists  it  must  be  found  under  the  other  clause  of  the 
covenant. 

An  encumbrance  upon  property,  suffered  by  the  grantor,  means 
one  within  his  power  and  duty  to  have  avoided.  "Suffer,"  in 
that  connection,  implies  responsible  control,  and  it  cannot  be  held 
to  apply  to  a  thing  not  caused  by  the  act  of  the  party  nor  within 
his  power  to  prevent.  An  instance  of  a  lien  within  the  scope  of 
the  covenant  would  be  a  judgment  against  the  covenantors. 
While  it  might  not  have  been  within  their  power  to  have  pre- 
vented the  judgment  in  one  sense,  within  the  sense  of  the  law, 
it  could  have  been  avoided  by  the  payment  of  the  debt.  Such 
a  lien  could  not  exist  except  by  the  default  of  the  parties  in 
failing  to  *''*  discharge  their  personal  obligation,  consequently, 
could  only  be  by  their  sufferance.  But  where  the  grantor  is 
under  no  personal  obligation  to  discharge  a  lien,  and  it  was  not 
created  by  has  act,  he  cannot  be  held  upon  a  covenant  like  that 
under  consideration.  An  encumbrance  upon  the  property  at 
the  time  the  grantor  acquired  the  title  to  it  is  not  within  his  cove- 
nant against  "encumbrances  done  or  suffered"  by  him:  Parker 
v.  Parker,  93  Ala.  80;  Brown  v.  Young,  69  Iowa,  625;  Cole  v. 
Lee,  30  Me.  392;  Comstock  v.  Smith,  13  Pick.  116;  23  Am.  Dec. 
670. 

The  case  of  Hobson  v.  Middleton,  6  Bam.  &  C.  295,  was  an 
action  for  the  breach  of  a  limited  covenant  against  encumbrances 
resulting  from  acts  done  or  suffered  and  permitted  by  the  de- 
fendant. It  was  charged  in  the  declaration  that  the  defendant 
joined  in,  and  consented  to,  the  execution  of  a  deed  which  cre- 
ated a  charge  upon  the  premises.  The  answer  alleged  that  the 
defendant  could  not  have  prevented  the  execution  of  the  in- 
strument, and  the  court  held  he  was  not  responsible  for  the  deed 
of  the  other  party,  although  he  did  consent  to  its  execution.  In 
deciding  the  case,  Bayley,  J.,  said:  "Now  the  words  'permitting 
and  suffering'  do  not  bear  the  same  meaning  as  Tcnowing  of  and 
being  privy  to';  the  meaning  of  them  is,  that  the  defendant  should 
not  concur  in  any  act  over  which  he  had  a  control.  As  far  as  the 
execution  of  the  deed  by  himself,  he  admits  the  breach,  but,  as  to 
the  residue,  says  he  could  not  prevent  it;  and,  if  'permitting  and 
suffering*  applies  only  to  that  which  he  could  prevent,  it  is  clear 
that  his  consent  in  this  case  was  not  a  breach  of  the  covenant." 
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The  sam€  meaning  was  given  the  terms  "suffer**  and  "permit" 
in  the  following  cases:  Towson  v.  Green,  2  Car.  &  P.  110;  Stan- 
nard  v.  Forbes,  6  Ad.  &  E.  572. 

Appl}'ing  these  principles  to  the  case  in  judgment,  it  must  be 
held  that  the  complaint  is  insufficient.  The  encumbrance  was 
not  created  by  the  act  of  the  appellants,  nor  by  any  power  for 
wfhioh  they  were  in  any  respect  ^''^  responsible.  They  could  not 
have  removed  it  at  any  time  before  the  deed  was  executed,  and  it 
does  not  appear  that  they  were  under  any  personal  obligation  to 
have  done  so  afterward. 

The  judgment  is  reversed. 

TAXES  — COVENANT  AGAINST  ENCUMBRANCEP.-A  tax  in 
generally  regarded  as  a  po^eonal  oHlgation,  but  the  owner  of  real  estate 
la  not  personally  liable  for  taxes  assesstni  against  another  as  the  owner: 
See  monographic  note  to  Richards  v.  Coinmissionera,  42  Am.  St.  Rep. 
656,  657,  on  the  lecovery  of  a  personal  judgment  for  taxes.  Cochran  v. 
Guild,  106  Mass.  29,  8  Am.  Rep.  296,  holds  that  taxes  assessed  on  land 
May  Ist  are  an  encumbrance  thereon  from  that  date,  though  payment 
is  not  to  be  made  until  the  tax  bills  are  issued  to  the  collector,  on  Octo- 
ber Ist,  and  that  there  is,  therefore,  a  bn*ach  of  covenant  against  en- 
camhrances  executed  in  June:  Contra,  Barlow  v.  Saint  Nicholas  etc. 
Bank,  63  N.  Y.  399;  20  Am.  Rep.  547.  That  a  tax  is  an  encumbrance, 
Bee  note  to  Burr  v.  Lamaster,  27  Am.  St.  Rep.  435. 
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insurance  — BARN  AND  **CONTP:NrS  THEREIN"  — 
HORSES  KILLED  OUTSIDE  OF  BARN.— No  liability  accrues  in  case 
of  loss,  under  a  policy  ul  insurance  covering  a  barn  and  "contents 
therein,"  except  for  such  property  as  was  actually  in  the  barn  when 
damaged  or  destroyed.  Hence,  there  can  be  no  recovery  for  the  loss  of 
hordes,  killed  by  lightning,  which  were  not  in  the  bara  at  the  time 
they  were  killed. 

INSURANCE— AGENT'S  REPRESENTATION  AS  TO  PROP- 
ERTY COVERED. — The  liability  of  an  insurance  company  is  not  af- 
fected by  its  agent's  representation  to  the  insured,  while  writinj?  a  policyi 
a|)on  a  barn  and  "  contents  therein,"  that  his  horses  will  be  within  the 
protection  of  the  policy,  whether  in  the  barn  or  out. 

W.  0.  Colerick,  for  the  aprpellant. 

*»*  CRUMPACKER,  J.  The  Farmers'  Mutual  Fire  Associa- 
tion is  a  mutual  fire  insurance  company  organized  under  the 
laws  of  this  state  for  the  puq>oee  of  insuring  farm  property,  ex- 
clusively, in  Allen  county.  On  the  tenth  day  of  March,  1890, 
Krvder  bocnme  a  memboir  of  said  company,  and  it  issued  to  him  a 
policy  for  $1,400,  insuring  him  against  loss  by  fire  or  lightning, 


Sept.  1892,]     Farmers'  Mutual  Fire  Assn.  v.  Kryder.       2S5 

distributed  as  follows:  Frame  dwelling-house,  $400;  coutenta 
therein,  $300;  frame  barn,  $400;  contents  therein,  $300. 

The  application  described  the  property  and  distributed  the 
insurance  in  the  same  manner  as  the  policy.  Upon  the  back 
of  the  policy,  the  company's  articles  of  association  and  by-laws 
were  printed,  and,  by  apt  reference  in  the  policy,  they  were 
miade  part  of  it.  At  the  time  the  policy  was  issued,  Kryder  had 
three  horses  in  the  bam,  besides  harness,  vehicles,  tools,  farm 
implements,  hay,  and  grain.  He  usually  kept  these  horses  in  the 
barn,  except  when  they  were  out  temporarily  for  ordinary  use  as 
farm  horses.  He  sold  one  of  the  horses  in  the  bam  at  the  date 
of  the  policy  and  purchased  another,  which  he  kept  and  used  in 
the  place  of  the  one  sold.  On  the  ^eighth  day  of  July,  1890, 
Kryder  was  hauling  wheat  with  one  of  the  horses  he  had  in  the 
bam  at  the  date  of  the  policy  and  the  one  subsequently  pur- 
chased, and,  while  approaching  the  bam  with  a  load  of  wheat, 
both  of  said  horses,  when  about  fifty  feet  from  the  bam,  wore 
struck  and  killed  by  a  shaft  of  lightning.  Suit  was  brought 
upon  *^^  the  policy  to  recover  the  loss,  and  the  plaintiff  ob- 
tained judgment  for  the  value  of  both  horses. 

There  was  no  limit  to  the  duration  of  the  policy,  provided 
assessments  were  paid  and  its  conditions  were  kept  by  the  in- 
sured. Notice  and  proof  of  loss  were  duly  furnished.  It  appears 
that  the  company's  agent  examined  the  'liorees  in  the  bam  before 
taking  the  risk,  and  represented  to  plaintiff  that  they  would  be 
covered  by  the  policy,  as  well  while  being  used  out  of  the  bam 
as  wihen  standing  in  it,  but  plaintiff  read  the  policy  and  applica- 
tion before  accepting  the  insurance. 

These  facts  are  disclosed  bj  the  pleadings  and  also  by  the 
special  findings,  and  they  sufficiently  present  the  question  in- 
volved in  the  appeal,  viz:  Were  the  horses,  at  the  time  they  were 
killed,  within  the  protection  of  the  policy?  Obscure  and  equiv- 
ocal provisions  in  insurance  policies  are  to  be  construed  in  favor 
of  the  insured.  Security  being  the  purpose  of  such  contracts, 
they  are  to  be  construed  with  the  view  of  effectuating  that  end, 
and  regard  must  be  had  to  the  character  of  the  property  covered 
by  the  policy  and  the  nature  of  the  use  that  is  ordinarily  made 
of  it.  One  who  insures  his  property,  in  the  absence  of  express 
restrictions  in  the  contract,  may  make  such  use  of  it  as  it  is  rea- 
sonaMy  adapted  to  without  forfeitinig  the  protection  of  the  policy. 
Insurance  upon  a  stock  of  merchandise  kept  for  sale  in  the  course 
of  trade  will  give  the  insured  the  right  to  carry  on  his  business 
in  the  ordinary  way,  and  stock  purchased  to  replace  that  wliich 
is  sold  will  receive  the  benefit  of  the  insurance.     It  would  be  un- 
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reasonable  to  suppose  that  one  would  insure  in  such  a  manner 
that  he  could  get  the  benefit  of  the  security  omly  by  suspending 
business.  Bisks  of  that  chadracter  are  termed  "shifting  risks," 
and  the  liability  of  the  insurer  has  reference  to  the  property  on 
liand  at  the  time  of  the  loss  instead  of  the  date  of  the  policy. 

433  rpjj^  contents  of  a  barn  of  a  farmer,  from  the  nature  of  his 
vocation,  are  almost  constantly  changing.  Hay  and  grain  raised 
one  season  are  sold  or  consumed  by  stock  and  replaced  by  the  crop 
of  the  season  following.  Tools  and  implements  wear  out  and 
decay  with  use  and  age  and  others  are  purchased  as  the  necessi- 
ties require.  Animals  may  die  or  be  sold  and  others  reared  or 
purchased  to  supplant  them,  so  a  long  term  policy  upon  the 
contents  of  the  bam  of  a  farmer  must  be  issued  in  contempla- 
tion of  these  changes,  and  belongs  to  the  class  of  "shifting  risks** 
above  noted. 

These  principles  are  well  established,  and,  if  the  animals  de- 
stroyed in  the  case  before  us  were,  at  the  time  of  their  destruction, 
contonts  of  the  bam,  within  the  meaning  of  the  policy,  appellee 
would  be  entitled  to  recover  for  the  horse  purcliased  after  the  in- 
surance was  effected,  as  well  as  the  other.  But  no  personal  prop- 
erty is  described  in  tJie  policy,  and  none  is  referred  to  therein, 
even  in  general  terais.  It  cannot  be  said  that  the  insurance  was 
limited  to  the  property  in  the  bam  at  the  date  of  the  policy,  be- 
cause it  is  apparent  that  the  policy  would  cover  any  property 
such  as  is  usually  kept  in  agricultural  barns  at  any  time  during 
the  term  of  insurance.  If  there  had  been  no  horses  in  the  bam 
when  the  policy  was  issued,  it  would  cover  those  afterward  put 
in  it  as  "contents.**  "Where  personal  property  is  insured  by  de- 
scriptive expressions,  though  very  general,  and  is  represented  in 
the  application  and  policy  as  being  "contained  in**  a  certain  house 
or  barn,  or  upon  a  certain  farm,  such  representation  amounts 
to  a  warranty  that  the  property  is  at  the  place  designated  at  the 
time  the  policy  was  executed,  but  not  that  it  will  remain  there. 
Under  such  provisions,  the  insured  has  the  right  to  use  the  prop- 
erty in  tJie  usual  manner  without  losing  his  protection,  and  he 
Tnay  remove  it  temporarily,  if  it  be  necessary  in  making  such  use 
of  it.  **•  Thus,  it  is  held,  that  particular  property  is  covered 
by  the  policy,  and  the  designation  of  the  place  of  its  locntion  is 
descriptive,  and  designed  merely  to  aid  in  its  identification:  Mc- 
Cluer  V.  Girard  etc.  Ins.  Co.,  43  Iowa,  349;  22  Am.  Rep.  249; 
Hoi  brook  v.  St.  Paul  etc.  Ins.  Co.,  25  Minn.  229;  Noyes  v.  North 
Western  etc.  Ins.  Co.,  64  Wis.  415;  64  Am.  Rep.  631;  Haws  v. 
Fire  Assn.,  114  Pa.  St.  431;  Lyons  v.  Providence  etc.  Ins.  Co., 
13  R.  I.  347;  43  Am.  Rep.  32;  Hartford  etc.  Ins.  Co.  v.  Farrish, 
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73  111.  166;  English  t.  Franklin  etc.  Ins.  Co.,  55  Mioh.  273;  54 
Am.  Hep.  377;  Bradbury  v.  Westchester  Fire  Ins.  Assn.,  80  Me. 
396;  6  Am.  St.  Eep.  219. 

In  the  case  of  McCluer  v.  Girard  etc.  Ins.  Co.,  43  Iowa,  349, 
22  Am.  Eep.  249,  it  was  held  that  a  policy  insuring  carriages 
"contained  in  a  frame  barn,"  giving  its  location,  covered  a  phae- 
ton which  was  in  the  bam  at  the  date  of  the  policy,  but  was  de- 
stroyed at  a  shop  where  it  had  afterward  been  temporarily  re- 
moved for  repairs.  In  the  opinion,  however,  the  court  said: 
"In  the  case  at  bar,  there  is  nothing  to  indicate  that  it  was  the 
intention  to  insure  the  contents  of  the  barn  as  such." 

The  case  of  Bradbury  v.  Westchester  Fire  Ins.  Assn.,  80  Me. 
396,  6  Am.  St.  Eep.  219,  was  an  action  upon  policies  which  cov- 
ered the  plaintiff's  "frame  stable  building,  occupied  by  assured  as 
a  hack,  livery,  and  boarding  stable,  situated,"  etc.,  and  his  "carri- 
ages, sleighs,  hacks,  hearses,  harnesses,  blankets,  robes,  and  whips 
contained  therein."  The  suit  was  for  the  loss  of  a  hack  by  fire 
while  at  a  shop  for  repairs.  The  court  held  there  could  be  no  re- 
covery, because  there  was  no  particular  property  described  in  the 
policies  of  which  the  location  could  be  descriptive.  In  deciding 
the  question,  it  was  said:  "The  policies  insure  such  of  the  plain- 
tiff's carriages,  hacks,  etc.,  as  are  contained  in  his  stable  at  the 
time  of  loss.  We  can  see  no  other  way  of  identifying  the  prop- 
erty covered  by  the  policies." 

There  is  a  possible  conflict  upon  some  of  the  propositions 
enunciated,  between  the  Elaine  case  upon  the  one  side  and  sev- 
eral of  the  others  above  cited  upon  the  other,  *^^  but  an  exam- 
ination of  those  cases  will  demonstrate  that  the  facts  were  clearly 
distin^guishable  from  those  in  the  case  before  us,  and  entirely 
different  principles  were  applicable.  There  the  property  was 
descri.bed,  but  here  no  dogcription  was  suggested  or  referred  to 
in  the  policy,  so  far  as  is  pertinent  'to  this  inquiry,  except  the 
bam  and  "contents  therein."  The  contents  of  the  bam  were 
insured  as  such,  and  any  item  of  property  which  was  not  in- 
cluded in  that  designation  was  not  within  the  terms  of  the  policy. 
There  is  no  other  way  of  discovering  the  property  insured.  Ap- 
pellee's barn  may  have  had  the  capacity  to  accommodate  only 
three  horses,  and  yet  he  may  have  had  twenty  upon  his  farm, 
•which  at  one  time  or  another  ^vithin  the  existence  of  the  insur- 
ance had  heen  kept  in  the  barn,  and  the  construction  contended 
for  by  appellee  would  require  the  insurance  to  follow  and  attach 
to  all  of  these  horses  while  owned  by  him  and  kept  -upon  the 
farm.  This  would  greatly  enhance  the  risk  under  the  lightning 
clause  in  the  policy,  and  perhaps  five  times  as  much  property  as 
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could  be  possibly  gotten  into  the  bam  at  any  one  time  would  be 
embraced  in  the  term  "contents  therein."  We  cannot  give  the 
policy  in  question  any  such  an  interpretation.  It  is  clear,  we 
think,  upon  well-understood  principles,  that  no  liability  can  ac- 
crue under  the  policy,  within  the  meaning  of  the  term  "contents 
therein,"  except  for  such  property  as  was  actually  in  the  bam 
when  damaged  or  destroyed. 

The  facft  that  the  agent  represented  to  appellee  that  his  horses 
woiuld  be  within  the  protection  of  the  policy  whether  in  the  barn 
or  out  cannot  affect  appellant's  liability.  The  policy  was  read 
by  appellee,  and  the  representation  was  not  of  any  material  mat- 
ter of  fact,  but  of  a  question  of  law  relative  to  the  conetructian  of 
the  contract  Appellee  had  no  right  to  rely  upon  such  repre- 
sentation, and  fraud  cannx)t  bo  prodicaited  upon  it:  Burt  v. 
Bowles,  69  Ind.  1;  Clodfelter  v.  Hulett,  72  Ind.  137. 

*^^  Counsel  for  appellee  have  not  favored  us  with  a  brief  of 
the  case. 

The  judgment  is  reversed,  with  instructions  to  the  trial  court 
to  Tcstste  the  conclusions  of  law  in  accordance  with  this  opinion, 
and  render  judgment  thereon  in  favor  of  appellant. 

FIRE  INSURANCE— CONSTRUCTION  OF  POLICY,— If  property 
"contained  in  "  a  certain  place  is  insured  against  fire,  it  has  been  held 
that  there  can  be  no  recovery  if  it  is  burned  elsewhere:  English  v. 
Franklin  Fire  Ins.  Co.,  55  Mich.  273;  54  Am.  Rep.  377;  monographic 
note  to  McCluer  v.  Girard  Fire  etc.  Ins.  Co.,  22  Am.  Rep.  253-L'55;  but, 
in  a  majority  of  cases,  the  loss  is  held  to  be  covered  by  tl)e  policv,  which 
is  supposed  to  be  issued  with  reference  to  the  ordinary  use  and  nature 
of  property:  See  monographic  note  to  McCluer  v.  Girard  Fire  etc.  Ina. 
Co.,  22  Am.  Rep.  2.53-255;  Noyee  v.  Northwestern  etc.  Ins.  Co.,  64  Wis. 
415;  54  Am,  Rep.  631 ;  Niagara  Fire  Ins.  Co.  v.  Elliott,  85  Va.  962;  17 
Am,  St.  Rep.  115;  Lyons  v.  Providence  etc.  Ins.  Co.,  13  R.  I.  347;  43 
Am.  Rep.  82.  Thus,  if  a  policy  of  insurance  is  issued  on  a  carriage  de- 
scribed as  "contained  in  a  frame  barn,"  and  the  carriage  is  destroyed 
by  fire  while  at  a  carriage  shop  undergoing  repairs,  the  loss  is  covered 
by  the  policv:  McCluer  V.  Girard  Fire  etc.  Ins.  Co.,  43  Iowa,  349;  22 
Am.  Rt'p.  249. 

A  MISREPRESENTATION  OF  LAW  affords  no  basis  for  an  action 
of  deceit:  Note  to  Cottrill  v.  Krum,  18  Am.  St.  Rep.  559.  If  one  has  no 
riiiht  to  rely  upon  a  representation,  the  law  will  not  protect  him,  if  he 
does  act  upon  it.  He  must  exercise  his  common  sense:  Note  to  Thomp- 
son T.  Phoenix  Ins.  Co.,  46  Am.  Rep.  SdO. 
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CONTRACTS  FOR  PERMANENT  EMPLOYMENT— NEGLI- 
GENCE— PERSONAL  INJURIES— RELEASE.— If  a  yard  brakeman, 
employed  by  a  railroad  company,  is  injured  through  the  negligence  of 
the  company,  while  performing  his  duties,  and  the  company,  in  consid- 
eration of  a  written  release  executed  by  the  brakeman,  discharging  the 
company  from  liability,  pays  him  one  hundred  dollars,  and  promises, 
verbally,  to  give  him  "steady  and  permanent  employment,"  at  a  stated 
compensation,  such  payment  and  promise  is  an  acknowledgment  of  the 
company's  liability,  and  the  release  is  a  good  consideration  for  the  ver- 
bal promise.  Hence,  if  the  company  breaks  such  pronvise  by  discharg- 
ing the  employ^  without  cause,  the  latter  can  maintain  an  action  for 
damages  for  breach  of  the  contract,  and  need  not  make  the  release  a 

Eart  of  his  complaint,  as  the  action  is  not  upon  a  written  instrument, 
ut  upon  the  company's  parol  promise. 

CONTRACTS  TO  GIVE  "  STEADY  AND  PERMANENT  EM- 
PLOYMENT"—PUBLIC  POLICY.— A  verbal  promise  by  a  railroad 
company  to  give  an  employ6,  who  is  injured  while  performing  his  duties, 
"steady  and  permanent  employment,"  in  consideration  of  a  written 
release  executed  by  the  latter,  discharging  the  company  from  all  lia- 
bility arising  out  of  the  injury,  is  not  void  for  uncertainty  and  indefi- 
niteness  as  to  time  of  employment,  but  is  an  agreement  to  retain  the 
employ^  as  long  as  the  latter  is  able,  ready,  and  willing  to  perform  such 
services  as  the  company  may  have  for  him  to  do.  Such  promise  is  not 
against  public  policy  on  the  ground  that  the  company  is  a  quasi  public 
servant,  and  cannot,  by  this  kind  of  an  agreement,  "tie  its  hands,"  as 
the  public  could  not  be  affected  by  holding  the  company  to  its  contract. 

CONTRACTS  — "STEADY  AND  PERMANENT  EMPLOY- 
MENT"—RELEASE— MUTUALITY.— There  is  no  want  of  mutuality 
in  a  contract  made  by  a  person  having  a  cause  of  action  against  another 
for  injuries  sustained  through  the  latter's  negligence,  whereby  the  for- 
mer relinquishes  his  claim  in  consideration  ot  a  sum  of  money  advanced, 
and  of  the  latter's  promise  to  furnish  him  with  "steady  and  permanent 
employment  "  at  stated  wages,  as  the  claim  relinquished  has  a  certain 
value. 

CONTRACTS— MASTER  AND  SERVANT— BREACH  OF  CON- 
TRACT OF  EMPLOYMENT  — DAMAGES.— If  a  servant,  hired  for  a 
definite  period,  is  discharged  by  the  master  before  the  expiration  of  such 
term,  he  has  his  remedy  in  an  action  for  damages  for  the  breach  of  the 
contract. 

CONTRACTS— PERSONAL  SERVICES  —  STATUTE  OF 
FRAUDS. — A  contract  personal  in  its  nature,  as  one  for  personal  ser- 
vices, which  might  terminate  with  the  death  of  the  party  making  it, 
though  the  contract  is  for  an  indefinite  period,  or  a  term  of  years,  is  not 
within  the  statute  of  frauds. 

EVIDENCE— MERGER— PROOF  OF  CONSIDERATION  OF 
RELEASE  BY  EXTRINSIC  FACTS.— If  an  employ^  is  injured  dur- 
ing his  employment  and  gives  his  employer  a  written  release  from  lia- 
bility in  consideration  of  a  parol  promise  by  the  latter  to  employ  him 
for  a  definite  time,  at  fixed  wages,  and  suit  is  brought  lor  a  breach  of 
the  verbal  agreement,  the  parol  agreement  to  employ  is  not  merged  in 
the  written  release,  and  the  true  consideration  of  the  release  may  be 
shown  by  proof  of  extrinsic  facts,  even  if  it  were  treated  as  the  foun- 
dation of  the  action,  especially  where  it  is  incomplete  and  does  not  con- 
tain a  stipulation  for  contractual  consideration,  nor  an  enforceable  con- 
tract 

'damages  — WRONGFUL  DISCHARGE  OF  EMPLOYE  BE- 
FORE TERM  OF  SERVICE  HAS  EXPIRED.— The  measure  of  dam- 
AM.  St  Rep.,  You  LI.  — 19 
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ages  for  the  wrongful  discharge  of  an  employ^  before  his  term  of  service 
lias  expired,  where  he  elects  to  treat  the  contract  of  hire  as  continuing 
in  force,  and  eues  the  master  for  breach  of  the  contract,  is  the  amount 
of  wages  he  would  have  earned  under  the  contract,  deducting  such  sums 
as  he  earned,  or,  by  reasonable  diligence,  might  have  earned,  elsewnere, 
allowance  being  made  lur  the  expense  of  obtaining  other  employment. 
The  burden  ot  proof  is  on  the  Uelendant  to  show  that  the  plaintiff 
might  have  obtained  other  employment. 

PLEADING— VARIAKCE— TIME  OF  EMPLOYMENT.— There 
ia  no  fatal  variance  between  tbe  proof  and  complaint  in  an  action  for 
dama^^es  for  a  breach  of  a  contract  of  employment,  where  the  complaint 
avers  the  time  ot  employment  to  be  "  steady  and  permanent,"  and  the 
plaintiffs'  testimony  is  tliat  he  was  employed  for  life. 

S.  StJanfiifer,  for  the  appellant. 

"o  REINHAKD,  J.  The  first  error  of  wMch  the  appellant 
oomplains  ia  the  overruling  of  its  demurrer  to  the  appellee's 
complaint,  which,  witii  the  caption  and  formal  parts  oinitted, 
is  as  follows:  "The  plaintiff,  James  Dolan,  complains  of  the  de- 
fendant, the  Pennsylvania  Company,  and  for  cause  of  action  says 
that  the  defendant  company  was,  on  the  days  and  times  of  the 
grievances  heredmafter  mentioned,  a  railroad  corporation  duly  or- 
ganized and  existing  under  the  laws  of  the  state  of  Indiana,  own- 
ing, usinfr,  and  operating  a  line  of  railroad  known  as  the  Jeffer- 
Bonville,  Madison,  and  Indianapolis  Railroad,  together  with  its 
locomotives,  cars,  switches,  sidetracks,  and  other  appurtenances 
*** thereto  belonging  at  the  county  of  Clark,  in  said  state;  that 
on  tAie  ninth  day  of  Januaiy,  1890,  the  plaintiff  was  in  the  service 
of  the  defendant,  in  the  capacity  of  yard  brakeman,  at  said 
county;  that  the  defendant  required  of  him,  as  a  part  of  his 
duties  as  suoh  brakeman,  to  couple  and  uncouple  cars,  and  assist 
in  removing  and  transfeiring  them  from  place  to  place  on  the 
defendant's  track,  in  defendant's  yard,  and,  in  the  coupling  and 
tmcoTipling  •£  said  cars,  the  duties  of  plaintiff  required  him  to 
pass  in  between  them  while  they  were  in  motion;  that  while  the 
plaintiff  was  then  and  there  engaged  in  the  services  of  defendant 
in  the  line  of  his  employment,  and  in  the  act  of  coupling  defend- 
ant's cars,  he  received  a  permanent  injury  of  his  right  hand, 
caufiing  the  lose  of  his  thumb  and  forefingor,  and,  as  a  result 
thereof,  permanently  lost  the  natural  and  proper  use  and  strength 
of  his  right  hand  and  arm,  and  caused  him  thereby  to  suffer  great 
pain  in  body  and  mind,  and  put  him  to  great  expense  for  medi- 
cal aaid  surgical  aid  and  nursing  in  trying  to  cure  himself  oif  said 
injuries;  that  said  injury  was  caused  by  the  negligent  failure  of 
the  defendant  in  knowingly  allowing  and  permitting  the  drafw- 
keads  and  dcadwoods  attached  to  said  cars  to  become  broken  and 
oat  of  repair,  and  also  in  allowing  and  permitting  the  dcadwoods 
to  be  and  remain  of  uneven  height  on  said  cars,  thereby  render* 
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ing  it  very  dangerous  and  hazardous  to  couple  the  same,  which 
faiots  were  well  known  to  the  defendant  and  unlcnown  to  the 
plaimtiff;  tha/t  said  injuiry  was  caused  by  the  negligence  of  the 
defendant,  and  without  any  fault  or  negligence  on  the  part  of  the 
plaintiff;  that  by  reason  of  said  injuiy,  the  defendant  became 
liable  to  plaintiff  in  damages  in  the  sum  of  five  thousand  dollars 
($5,000);  that  at  the  time  of  receiving  said  injury,  plaintiff'  was 
earning  and  receiving  from  the  defemdanit  for  his  services  the  sum 
of  two  doll'ars  per  day  for  his  said  services;  that  the  said  injury 
rendered  the  plaintiff  unfit  and  unable  to  continue  in  the  service 
ot  the  defendant  as  yard  ^^^  hrakeman,  and  he  was,  for  that  rea- 
son, discharged  from  the  service  and  pay  of  the  defendant  by  the 
defendant;  that  thereafter,  to  wit.  on  the  thirty-first  day  of 
January,  1890,  the  plaintiff  called  on  che  defendant  and  demanded 
of  defendant  the  amount  due  him  for  said  injuries,  and  requested 
the  payment  thereof;  that  defendant  then  promised  and  agreed 
to  pay  plaintiff  therefor,  in  full  settlement  and  satisfaction  for 
said  debt  and  injury,  the  sium  of  one  hundred  dollars  in  money 
and  receive  him  back  into  their  service,  and  re-employ  him  and 
give  him  a  job  of  steady  and  permanent  emplojrm^ent,  and  pay 
him  therefor  an  amount  per  day  for  his  services  equal  to  the 
amount  he  was  'earning  and  receiving  at  the  time  of  his  severe  in- 
juiy;  that  said  sum  of  one  hundred  dollarB  would  be  paid  at  once, 
and  that  he  should  be  employed  as  soon  as  he  was  sufficiently 
recovered  from  his  severe  injuries  as  to  be  aWe  to  work;  that  the 
defendant  required,  as  a  condition  to  said  promise  and  agreement, 
and  as  a  further  consideration  therefor,  that  p^laintiff  should  sign 
and  execute  a  release  to  defendant,  releasing  defendant  from  aJl 
liability  for  damages  and  all  claims  and  rights  whatever  growing 
out  of  said  injury,  and  relinquishing  all  claims  and  rights  to 
bring  suit  therefor;  that  the  defendant  promised  and  agreed  tlhat 
all  the  said  proonises  and  agreements  would  be  faithfully  and 
honestly  carried  out  and  performed  by  defendant  in  the  event 
that  the  said  promises,  agreements,  and  conditions  were  accepted 
by  plaintiff.  It  was  further  provided  and  agreed  by  the  parties 
that  the  said  promises  and  agreements,  when  carried  out  and  per- 
formed by  defendant,  should  operate  and  he  in  full  satisfaction 
and  payment  to  plaintiff  of  all  ddbts,  dama,ges,  and  causes  of 
action  growing  out  of,  or  which  might  arise  by  reason  of,  said 
injury  in  any  way.  The  plaintiff  tihen  accepted  of  said  prom- 
ises, agreements,  and  conditions  in  full  satisfaction  and  payment 
of  his  injuries:  that  afterward,  to  wit,  on  the day  of  Feb- 
ruary, 1890,  in  pursniance  of  said  promises,  aioreements.  con- 
ditions, **'  and  acceptance  thereof  as  aforesaid,  the  plaintiff  and 
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defendant  met  at  the  ofl&ce  of  the  defendant,  in  the  city  of  Jeffer- 
Bonville,  in  said  county,  and  the  defendant  then  and  there,  for  ilie 
purpose  of  carying  out  the  said  promises  and  agreements,  paid 
to  plaintiff  the  sum  of  one  hundred  dollars  as  a  partial  pay- 
ment of  the  same,  and  the  plaintiff  then  and  there  accepted  of 
defendant  the  said  sum  of  one  hundred  dollars  as  a  partial  pay- 
ment and  satisfaction  of  the  promises  and  agreements  of  the  de- 
fendant as  agreed,  and  the  plaintiff  then  and  there  signed  and  ex- 
ecuted to  defendant  the  release  required  by  the  defendant  and 
agreed  to  by  the  parties  as  aforesaid,  and  to  the  f idl  and  com- 
plete satisfaction  of  the  defendant,  wliich  release  waa  received 
and  accepted  by  defendant  and  is  now  in  its  possession;  that 
aftenvard,  to  wit,  on  the  first  day  of  March,  1890,  when  plaintiff 
had  sufficiently  recovered  of  liis  said  injuries  as  to  be  able  to  go 
to  work,  he  called  on  the  defendant  and  notified  it  of  that  fact, 
and  demanded  that  the  defendant  re-employ  him;  whereupon  de- 
fendant at  once  employed  him  and  gave  him  a  job  of  flagging  its 
trains,  in  which  employment  defendant  kept  and  retained  him 
about  three  months,  when,  without  any  cause  or  fault  on  the 
part  of  the  plaintiff,  the  defendant  discharged  him  from  its  ser- 
vices and  pay,  without  giving  any  cause  or  reason  to  plaintiff  for 
so  doing;  that  during  all  the  time  of  said  three  months'  re-em- 
plovment  the  plaintiff  honestly  and  faithfully  and  properly 
discharged  all  the  duties  assigned  him;  that  ever  since 
the  discharge  of  the  plaintiff  last  above  named,  the  de- 
fendant has  refused,  and  now  refuses,  to  receive  the  plain- 
tiff back  into  its  service  and  give  him  a  job  of  steady  and 
permanent  emplo}'ment,  or  give  him  employment  of  any 
kind,  or  pay  him  any  money,  though  often  requested  by  plaintiff 
to  do  8o;  that  the  plaintiff  was  able,  ready,  and  willing  to 
continue  in  the  service  of  defendant,  at  flagging  trains,  and 
is  now,  and  has  been  at  all  ***  times,  able,  ready,  and  willing  to 
flag  trains,  or  to  do  and  perform  any  other  service  for  defend- 
ant within  his  power  to  do,  all  of  which  facts,  now  and  during  all 
of  said  time,  were  well  known  to  defendant;  by  reason  of  which 
facts  and  grievances  plaintiff  has,  during  all  of  said  time,  been 
out  of  employment  and  unable  to  earn  any  money,  and  has  suf- 
fered great  loss  and  damage  thereby,  in  the  sum  of  five  thousand 
dollnrs;  that  the  plaintiff  has  done  and  performed  all  the  con- 
ditions, promises,  and  agreements  on  his  part  to  be  done  and  per- 
formed by  him  in  the  prrmipes  as  hereinbefore  stated;  that  the 
defendant  has  failed  nnd  refiipos  to  do  and  perform  its  promiset 
and  agreements  in  manner  and  form  as  above  stated  and  set  out 
Wherefore,"  etc. 
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We  think  it  readily  appears  from  the  foregoing  complaint 
that  the  gravamen  of  the  action  is  not  the  personal  injury  therein 
set  out,  but  the  breach  of  the  contract  pleaded:  Kentucky  etc. 
Cement  Co.  v.  Cleveland,  4  Ind.  A  pp.  171. 

The  liability  of  appellant  for  the  injury  is  acknowledged  by 
the  agreement  to  compensate  the  appellee  for  the  same.  The 
question  with  which  we  are  concerned,  therefore,  is  not  one  of 
tort,  but  of  pure  contract.  The  appellee  was  injured  by  the 
appellant's  negligence.  The  parties  met  and  agreed  to  settle  the 
controversy  arising  out  of  such  injury,  the  appellant  agreeing 
to  pay  the  appellee  in  cash  one  hundred  dollars,  and  to  give  him 
steady  and  permanent  employment  at  a  compensation  equal  to 
that  he  was  receiving  from  the  company  prior  to  the  sustaining 
of  the  injury.  In  consideration  of  the  premises,  the  appellee 
agreed  to  execute  to  the  appellant  a  written  release,  discharging 
the  latter  from  all  liability  arising  out  of  the  personal  injury 
sustained  by  the  appellee,  for  which  the  appellant  was  liable  to 
liim. 

There  is  no  claim  that  the  release  was  procured  by  fraud,  nor 
can  there  be  any  question  as  to  the  sufficiency  of  the  ^^^  con- 
sideration, as  a  parol  promise  to  take  the  party  back  into  employ- 
ment is  sufficient  to  that  end:  20  Am.  &  Eng.  Ency.  of  Law, 
762,  note  1. 

The  release  was  in  writing.  It  is  alleged  that  the  instrument 
is  in  possession  of  the  appellant,  but  it  is  not  shown  that  it,  or 
a  copy  thereof,  had  been  demanded  of  the  latter  and  refused.  It 
seems  to  have  been  the  view  of  the  pleader  that  it  was  necessary  to 
make  the  release  an  exhibit.  It  is  insisted  on  behalf  of  the  ap- 
pellant that,  in  order  to  make  the  excuse  for  not  filing  such  ex- 
hibit valid,  it  should  have  been  averred  that  the  original  or  a 
copy  of  the  instrument  had  been  demanded  of  the  appellant  and 
refused.  It  is  proper  to  state  here  that  we  do  not  regard  the 
complaint  as  declaring  upon  a  written  instrument.  The  reasons 
for  this  must  be  obvious.  In  the  first  place  the  rule  is  well  set- 
tled that  where  the  contract  declared  upon  is  not  all  in  writing, 
it  is  regarded  as  a  parol  contract:  Louisville  etc.  Ey.  Co.  v.  Rey- 
nolds, 118  Ind.  170.  But,  aside  from  this,  the  action  is  not  upon 
the  release,  but  upon  the  promise  of  the  appellant  to  do  certain 
things  for  which  the  release  was  given,  and  of  which  it  formed 
the  consideration.  We  take  it  that  if  A  conveys  to  B  by  deed  a 
tract  of  land,  for  which  B  agrees  to  pay  A  a  sum  of  money,  in  an 
action  for  the  purchase  price  the  deed  is  not  the  foundation  of 
the  suit,  and  need  not  be  made  an  exhibit  of  the  complaint. 
Th«  agreement  to  pay  is  the  foundation  of  such  action,  and. 
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whether  or  not  notes  or  other  writings  had  been  executed  for 
«uch  purchase  money,  the  complaint  is  in  uo  sense  based  upon 
the  deed.  The  pleading  of  the  instrument  first  occurs  generally 
in  the  answer  or  plea  of  the  defendant,  unless  the  action  is 
brought  to  set  aside  the  release,  and,  if  the  plaintiff  desires  to 
controvert  the  release,  he  must  do  so  in  his  reply:  2  Estee's 
Pleading  and  Practice,  735,  73G. 

Jt  was  not  necessary,  therefore,  to  file  the  release,  or  a  copy 
tlit-rcof,  with  the  complaint  as  an  exhibit. 

**•  The  next  objection  is,  that  the  parol  agreement  relied  upon 
is  void  for  uncertainty.  The  expression  that  the  appellant 
agrees  to  give  the  appellee  "a  job  of  steady  and  permanent  em- 
ployment" is  not  so  vague  and  indefinite,  as  to  time  of  perform- 
ance, that  its  meaning  may  not  be  easily  understood.  Words  are 
to  be  taken  in  their  most  usual  and  known  signification,  but  they 
get  their  meaning  almost  wholly  from  the  time,  place,  and  cir- 
cumstances under  which  they  are  used.  The  words  "steady  and 
permanent"  usually  signify  stability  and  duration,  and  this  is 
especially  true  when  they  are  applied  to  the  subject  matter  and 
the  peculiar  circumstances  under  which  they  are  here  used. 
We  think,  when  reasonably  construed,  they  show  an  agreement 
on  the  part  of  appellant  to  furnish  appellee  with  employment 
as  long  as  the  latter  is  able,  ready,  and  willing  to  perform  such 
services  as  the  company  may  have  for  him  to  perform. 

The  appellant's  counsel  suggests  that,  as  the  company  is  a 
quasi  public  servant,  it  would  be  against  public  policy  to  hold 
that  the  corporation  could,  by  this  kind  of  an  agreement,  "tie  its 
hands."  We  do  not  so  regard  the  matter.  The  rights  of  the 
public  could  in  no  manner  be  impaired  or  made  to  suffer  by  hold- 
ing the  appellant  to  its  contract.  It  appears  from  the  complaint 
that  the  appellee  had  been  taken  back  into  the  ermployment  of  the 
company,  and  that  he  had  performed  his  work  satisfactorily  and 
was  discharged  without  cause.  These  facts  are  admitted  by  the 
demurrer.  If  the  appellee,  for  any  reason,  was  not  fully  able  to 
do  such  work  as  the  com/pany  might  be  in  a  position  to  give  him, 
and  ready  and  willing  to  do  the  same,  this  would  be  matter  of 
defense  for  the  answer. 

The  further  contention  of  appellant's  counsel  is,  that  the  al- 
leged parol  agreement  lacks  the  element  of  nrutuality.  He  ar- 
gues that  in  every  contract  of  hiring  and  service  there  must  be  a 
two-fold  obligation — the  one  on  the  part  of  the  employer  to  hire, 
and  the  other  on  the  part  of  the  '*^  employ^  to  serve — and  this 
must  be  for  a  definite  time.  Tie  insists  further  that  an  employ- 
ment for  an  indefinite  time  is  an  emfployment  at  the  will  of 
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the  parties;  and  so,  when  the  term  of  service  is  left  to  the  discre- 
tion of  either  party,  it  is  at  the  will  of  either. 

These  propositions  are  doubtless  correct  as  abstract  statements 
of  law,  and,  whatever  force  they  might  have  when  applied  to  an 
ordinary  case  of  hire,  they  can  have  no  application  where  the 
consideration  for  the  employment  is  paid,  partially  at  least,  as 
it  was  here,  in  advance.  Suppose  that,  instead  of  the  release 
executed  by  the  appellee,  he  had  paid  the  appellant  five  hundred 
dollars  in  cash,  in  consideration  of  which  the  latter  had  agreed 
to  employ  the  former  as  a  flagman  in  its  yards,  during  his  life, 
at  the  rate  of  two  dollars  per  day.  Could  it  be  held  that  the  want 
of  mutuality  would  entitle  the  appellant  to  keep  the  five  hun- 
dred dollars,  and,  after  a  few  months  of  employment  and  with- 
out any  fault  on  his  part,  discharge  him?  We  think  not.  There 
is  no  want  of  mutuality  in  such  a  case.  The  appellee  has  parted 
with  value,  and  the  appellant  owes  him  a  reciprocal  obligation, 
and  that  is  to  furnish  him  work  at  stated  wages  to  enable  him  to 
make  a  living,  or  partly  so.  There  is  no  difference  in  principle 
between  the  case  supposed  and  the  one  in  hand.  Here  the  ap- 
pellee has  relinquished  a  claim  against  the  appellant  that  had  a 
certain  value.  He  has  iplaced  it  beyond  his  power  to  recover  upon 
that  claim,  and  the  appellant  has  received  a  corresponding  bene- 
fit. The  appellant,  recognizing  his  obligation  in  the  premises, 
gives  the  appellee  employment  for  a  short  time,  and  then,  with- 
out the  latter's  fault,  and  without  any  just  cause,  and  in  viola- 
tion of  the  terms  of  its  agreement,  discharges  him,  and  leaves 
him  in  his  crippled  condition  to  buffet  with  the  world  as  best  he 
can.  This  is,  in  our  estimation,  a  flagrant  breach  of  contract, 
and  courts  exist  to  a  poor  purpose  if  they  can  give  no  redress  foi 
such  a  wrong. 

lis  -^g  ^Q  j^qI  think  the  points  as  to  want  of  moituality  and 
indefiniteness  are  well  taken. 

Having  determined  that  the  contract  as  to  time  is  sufficiently 
definite,  it  follows,  we  think,  that  the  rule  must  be  applied  that 
where  a  servant  who  has  been  hired  for  a  definite  period  has  been 
discharged  by  the  master,  before  the  expiration  of  such  term,  he 
has  his  remedy  in  an  action  for  damages  for  the  breach  of  the 
contract:  Eichardson  v.  Eagle  Machine  Works,  78  Ind.  428;  14 
Am.  Rep.  584;  14  Am.  &  Eng.  Ency.  of  Law,  797;  2  Sutheriand 
on  Damages,  471;  Wood  on  Master  and  Servant,  194;  1  Addison 
on  Contracts,  8th  ed.,  top  p.  450,  et  seq;  2  Sedgwick  on  Dam- 
ages, sees.  607,  664,  et  seq. 

Some  question  might  well  be  taken  upon  the  statute  of  fraud, 
which  provides  that  no  action  can  be  maintained  on  a  contract 
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not  iu  writing,  that  is  not  to  be  performed  within  one  year  from 
the  making  thereof:  Eev.  Stats.  1881,  sec.  4yu4,  subd.  5. 

It  has,  however,  been  frequently  decided  that  where  a  contract 
is  personal  in  its  character,  as  a  contract  for  personal  services, 
which  might  terminate  with  the  death  of  the  party  making  it, 
though  the  contract  be  for  an  indefinite  period  or  a  term  of 
years,  it  is  not  within  the  statute  of  frauds:  Hill  v.  Jamieson,  16 
Ind.  125;  79  Am.  Dec.  414;  Indiana  etc.  Ky.  Co.  v.  Scearce,  23 
Ind.  223;  Straughan  v.  Indianapolis  etc.  R.  R.  Co.,  38  Ind.  185; 
Marley  v.  Noblett,  42  Ind.  85. 

The  case  of  Hobbs  v.  Brush  Electric  Light  Co.,  76  Mich.  550, 
was  a  suit  for  personal  injuries  inflicted  by  the  defendant's  al- 
le^-ed  neghgence.  It  appeared  on  the  trial  that  the  plaintiff  had 
signed  a  release  executed  in  good  faith,  discharging  the  defend- 
ant from  all  liability,  because  the  superintendent  said  he  would 
give  him  steady  emi)loyment.  It  was  claimed  on  the  part  of  the 
plaintiff  on  appeal  that  there  was  a  total  want  of  consideration, 
for  the  reason  that  no  debt  or  obligation  was  created  against  the 
plaintiff,  which  he  was  bound  in  law  to  pay,  the  **•  promise  to 
furnish  steady  employment  being  void  by  the  statute  of  frauds 
because  it  was  not  in  writing.  As  in  the  case  at  bar,  no  particu- 
lar time  was  specified  during  which  employment  was  to  be  fur- 
nished. The  court  held  that  the  verbal  promise  to  give  plaintiff 
steady  employment  was  a  good  consideration  for  the  release,  and 
would  be  valid  for  one  year  at  least. 

We  are  of  the  opinion  that  the  complaint  in  the  case  before  us 
states  a  good  cause  of  action.  This  disposes  of  the  first  and  sec- 
ond assignments,  and  we  proceed  to  the  next. 

The  third  specification  of  error  questions  the  correctness  of  the 
ruling  in  sustaining  a  demurrer  to  the  second  paragraph  of  the 
answer.  This  pleading  sets  out  the  written  release,  and  seeks  to 
raise  the  point  that  the  parol  agreement  to  employ  is  merged 
in  the  written  release.  The  paragraph  is  as  follows:  "For  a 
further  and  second  paragraph  of  answer,  the  defendant  says 
that  said  release  stipulates  and  provides  that  said  sum  of  one 
hundred  dollars  is  the  final  and  full  consideration  for  all 
claims  or  demands  whatsoever  against  the  defendant  for  his  al- 
leged inJTirios.  All  as  shown  by  copy  of  the  release,  wliich  i« 
herewith  filed  and  made  a  part  hereof." 

Then  follows  a  copy  of  the  release,  which  is  as  follows: 
"Know  all  men  by  fhe«e  presents,  that  I,  for  and  in  consideration 
of  one  hundred  dollars,  to  me  paid  by  the  Pennsylvania  Com- 
pnnv.  the  reroipt  whoreof  is  hereby  acknowledired,  do  release 
and  discharge  the  Pennsylvania  Company  from  the  payment  of 
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any  further  sum  or  sums  of  money,  for  or  on  account  of  the  claim 
I  liave  or  may  have  against  said  company,  as  above  stated.  And 
I  hereby  agree  that  tliis  release  shall  operate  as  a  bar  to  any  suit 
at  law,  or  otherwise,  which  I,  or  any  of  my  heirs,  executors, 
administrators,  or  personal  representatives  may  or  can  maintain 
by  reason  of  claim  as  aforesaid.     Witness  my  hand,"  etc. 

^^"  It  must  be  apparent  that  there  is  nothing  in  this  answer, 
or  in  the  written  release  accompanying  it,  that  constitutes  any 
defense  to  the  action.  There  is  no  inconsistency  between  the 
instrument  set  out  and  the  averments  of  the  complaint  in  re- 
lation thereto.  The  doctrine  that  all  the  oral  negotiations  are 
merged  in  the  written  contract,  and  that  the  terms  of  the  latter 
cannot  be  varied  by  proof  of  a  contemporaneous  verbal  agree- 
ment, does  not  apply.  Even  if  the  release  were  treated  as  the 
foundation  of  the  action,  the  true  consideration  might  be  in- 
quired into.  This  may  be  done  even  where  the  consideration 
expressed  varies  from,  or  is  contradicted  by,  the  true  one:  Pickett 
V.  Green,  120  Ind.  584;  Levering  v.  Shockey,  100  Ind.  558;  Mc- 
Mahan  v.  Stewart,  23  Ind.  590;  Thompson  v.  Thompson,  9  Ind. 
323;  68  Am.  Dec.  638;  Eockhill  v.  Spraggs,  9  Ind.  30;  68  Am. 
Dec.  607. 

The  exception  to  this  rule  is  where  the  parties  have  under- 
taken to  specifiy  the  consideration  in  the  writing,  and  where  such 
consideration  is  contractual  in  its  nature.  In  that  case,  parol 
evidence  to  vary  the  terms  of  the  agreement  will  not  be  admitted: 
Reisterer  v.  Carpenter,  124  Ind.  30;  Pickett  v.  Green,  120  Ind. 
584,  and  cases  cited;  Conant  v.  National  etc.  Bank  of  Terre 
Haute;  121  Ind.  323. 

In  the  case  at  bar,  the  parol  agreement  to  employ  the  appellee 
at  a  certain  compensation  was  purely  collateral  to  the  release. 
If  the  parties  had  undertaken  to  put  the  terms  of  the  considera- 
tion, so  far  as  it  relates  to  the  employment,  in  the  written  re- 
Icnse,  perhaps  they  would  be  concluded  by  its  recitals,  inasmuch 
as  such  portion  of  the  consideration  is  contractual  in  its  charac- 
ter. In  that  event,  the  instrument  would  be  more  than  a  release, 
however;  it  would  embrace,  also,  the  contract  for  future  employ- 
ment, and,  in  an  action  for  the  breach  of  such  contract,  the  in- 
strument would  doubtless  constitute  the  foundation. 

But,  as  the  writing  is  incomplete,  and  does  not  contain  a  stip- 
ulation for  a  contractual  consideration,  nor  an  enforceable  con- 
tract, extrinsic  facts  may  be  averred  and  proved,  ***  showing 
its  true  consideration:  Kentucky  etc.  Cement  Co.  v.  Cleveland, 
4  Ind.  App.  171. 

The  demurrer  to  the  answer  was  properly  sustained. 
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The  overruling  of  the  motion  for  a  new  trial  is  the  last  error 
assigned.  One  of  the  reasons  assigned  in  the  motion  was  the 
giWng  of  instruction  No.  6,  and  another  the  refusal  to  give  the 
appellant's  eleventh  instruction. 

We  give  below,  from  the  brief  of  appellant's  counsel,  the  sub- 
stance of  the  instruction  given  and  the  objections  urged  against 
its  correctness,  together  with  his  reasons  for  thinking  that  his 
own  instruction  should  have  been  given  instead.     He  says: 

"The  court's  sixth  instruction  relates  to  the  measure  of  dam- 
ages, and,  after  stating  that  if  the  jury  find  so  and  so  (omitting 
the  necessan*  element  of  mutuality  and  fixed  duration  of  con- 
tract), the  plaintiff  will  be  entitled  to  damages,  and  after  warning 
the  jiiry  that  there  can  be  no  recovery  for  appellee's  permanent 
injuries,  declares  that  the  'action  is  to  recover  damages  for  a 
breach  of  contract,  and  the  recovery  must  be  limited  to  actual 
pecuniary  loss  sustained  by  plaintiff  on  account  of  such  breach 
since  his  discharge  from  defendant's  service,  and  what  will  prob- 
ably and  reasonably  be  sustained  by  him  hereafter.  In  this 
connection,  the  jury  may  consider  the  plaintiff's  age  and  physical 
condition  at  the  time  of  his  discliarge,  and  then,  presuming  that, 
with  habits  of  industrj'  and  sobriety,  he  makes  all  proper  and 
reasonable  efforts  to  help  himself,  how  far  will  he  fall  short  of 
being  able  to  earn,  in  some  capacity,  wages  equivalent  to  the 
wages  he  was  getting  at  the  time  of  his  injury,  and  then  the 
amount  assessed  must  be  solely  for  the  purpose  of  compensating 
plaintiff  for  the  loss  which  will  reasonably  and  probably  be  sus- 
tained by  him  on  account  of  such  breach  of  contract.' 

"The  instruction  not  only  gives  damages  'since  the  injury,' 
but  also  future,  for  life  damages. 

*Tor  the  past,  there  was  a  tangible  basis  for  ascertaining,  *** 
or  reasonably  approximating,  actual  damages  because  of  inability 
to  get  employment  elsewhere,  and  of  his  ability,  habits,  etc.  For 
the  future  there  is  no  such  basis,  all  is  mere  speculation,  guess- 
work. The  instruction  proceeds  upon  the  theory  that  the  cause 
of  claim  is  on  an  entirety,  and  cannot,  therefore,  be  divided.  On 
the  contrary,  it  is  submitted  that  after  the  close  of  each  day 
lost  he  could  have  sued  for  that  day.  Appellant's  refused  in- 
struction 11,  limiting  the  recovery  to  the  'present  time,*  is  liter- 
ally correct,  it  is  submitted. 

"The  instruction  invites  the  presumption  by  the  jury  that  ap- 
pellee, with  habits  of  sobriety  and  industry,  would  make  all  prop- 
er and  reasonable  efforis  to  help  himself,  and  this,  too,  during 
b'fe;  and  this,  too,  witliout  pnooppfj." 

We  have  given  the  question  raised  by  the  learned  counsel  a 
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careful  consideration,  and  have  come  to  the  conclusion  that  the 
position  taken  by  him  is  not  tenable.  A  brief  review  of  the 
authorities  will  supply  the  reason  for  this  conclusion.  Eichard- 
son  V.  Eagle  Machine  Works,  78  Ind.  422,  41  Am.  Eep.  584,  was 
an  action  by  a  servant  against  his  master,  who  had  hired  the  ser- 
vant for  a  definite  period  and  wrongfully  discharged  him  before 
the  expiration  of  the  same.  In  the  course  of  the  opinion,  the 
court,  by  Niblack,  J.,  makes  use  of  the  following  language: 

"Considerable  uncertainty  existed  at  one  time  as  to  the  proper 
remedy  upon  the  breach  of  a  simple  contract  for  labor  for  a 
specified  time,  or  in  some  specified  undertaking.  But  we  think 
it  may  be  safely  inferred  from  the  recently  decided  cases,  that 
where  a  servant  has  been  wrongfully  discharged  before  the  con- 
clusion of  his  term,  he  may,  in  addition  to  his  right  to  recover 
for  wages  already  earned,  treat  the  contract  of  hiring  as  continu- 
ing on  his  part,  and  sue  for  damages  for  the  breach  by  the  mas- 
ter, or  he  may  rescind  the  contract  and  recover  the  value  of  his 
services  actually  rendered. 

"It  was  formerly  held,  that  where,  in  such  a  case,  the  servant 
^^^  treated  the  contract  as  continuing  in  force,  he  might  recover 
what  was  denominated  constructive  wages  for  the  remainder  of 
his  term;  but  what  might  then  have  been  denominated  con- 
structive wages  is  now  included  under  the  general  head  of  dam- 
ages resulting  from  the  master's  breach  of  the  contract  of  employ- 
ment: Eicks  V.  Yates,  5  Ind.  115;  Moody  v.  Leverich,  4 
Daly,  401;  Gandell  v.  Pontigny,  4  Camp.  374 

"The  plaintiff  having  brought  and  prosecuted  to  final  judg- 
ment one  action  for  the  defendant's  breach  of  the  contract  sued 
on  in  this  case,  .  .  .  .  full  damages  might  have  been  demanded 
and  recovered  in  the  first  action:  Crosby  v.  Jeroloman,  37  Ind. 
264." 

The  case  of  Hinchcliffe  v.  Koontz,  121  Ind.  422,  16  Am.  St. 
Eep.  403,  is  a  more  recent  one.  Koontz  sued  the  appellants  to 
recover  damages  for  the  alleged  breach  of  a  contract,  by  which 
the  appellants  had  hired  Koontz  to  serve  as  their  foreman  in  a 
brickyard  for  one  year,  at  a  stated  salary.  It  was  there  held, 
Mitchell,  J.,  speaking  for  the  court,  that  the  measure  of  damages 
was,  prima  facie,  the  amount  stipulated,  subject  to  such  reduc- 
tion as  might  be  made  to  appear  proper,  on  the  part  of  the  de- 
fendant, by  showing  that  the  plaintiff  either  procured,  or  could, 
with  reasonable  efforts,  have  procured,  other  emploj'^ment,  or  that 
he  occupied  his  time  at  his  own  or  other  remunerative  business. 

Mr.  Sedgwick,  after  stating  that  the  authorities  are  in  conflict 
upon  this  subject,  declares  the  rule,  as  held  by  the  recent  de- 


300  Pennsylvania  Company  v.  Dolan.         [Indiana, 

cisions,  to  be,  that  the  plaintiff  must  recover  his  entire  damages 
in  one  action,  "and  that  the  measure  of  damages  is,  therefore,  the 
amount  of  wages  due  at  the  time  of  the  trial,  together  \vith  com- 
pensation for  the  future  benefit  the  plaintiff  would  probably  have 
realized  under  the  contract,  with  the  proper  deductions."  He 
further  says:  *1t  is  the  plaintiff's  duty  to  use  reasonable  efforts 
to  avoid  loss  by  securing  employment  elsewhere.  The  **'*  meas- 
ure of  damages  is,  therefore,  the  amount  of  wages  he  would  have 
earned  under  the  ''ontract,  deducting,  however,  such  sums  as 
he  earned,  or  by  reasonable  diligence  might  have  earned,  else- 
where, and  making  allowance  for  the  expenses  of  obtaining  em- 
ployment. The  burden  of  proof  is  on  the  defendant  to  show 
that  the  plaintiff  might  have  obtained  other  employment;  for  the 
failure  of  the  plaintiff  to  obtain  other  employment  does  not  af- 
fect the  right  of  action,  but  only  ^oes  in  reduction  of  damages, 
and,  if  nothing  else  is  shown,  the  plaintiff  is  entitled  to  recover 
the  contract  price,  upon  proving  the  defendant's  violation  of  the 
contract,  and  his  own  willingness  to  perform":  Sedgwick  on 
Damages,  8th  ed.,  sees.  666,  667. 

Other  authorities  might  be  cited,  but  we  need  not  further  pur- 
sue the  inquiry. 

The  appellee  testified  upon  the  trial  that  the  time  for  which 
the  appellant  had  employed  him,  or  agreed  to  retain  him  in  its 
emplojTnent,  was  during  his  life.  Counsel  thinks,  or  intimates, 
that  this  does  not  sustain  the  averment  of  the  complaint,  that  the 
employment  was  to  be  "steady  and  permanent,'*  and  asks  if  this 
is  not  a  fatal  variance.  We  do  not  so  regard  it.  We  think  the 
evidence  tends  to  prove  the  averments  with  reference  to  the  time 
of  emplo3Tnent. 

Some  further  objection  is  made  to  instructions  given  and  re- 
fused, but,  without  setting  them  out,  it  will  be  sufficient  to  state 
that  the  rulings  upon  these  instructions  is  in  consonance  with  our 
views  of  the  law  as  declared  in  other  portions  of  this  opinion. 

Judgment  afi&rmed. 

CONTRACTS  — C0N8IDERATI0N.— THE  COMPROMISE  of  dig. 
pated  claimn  is  binding  upon  the  parties  as  a  matual  settlement,  so  far 
AH  the  question  of  conpideration  is  concerned:  Farmers'  etc.  Ins.  Co.  v. 
Chesnut,  60  III.  Ill ;  99  Am.  Dec.  492,  and  note;  and  the  release  of  a 
right  or  the  dismissal  of  a  suit,  unless  it  is  palpably  nnjnst,  is  a  (rood 
ronsideration  for  a  promise:  Adams  v.  Wilson,  12  Met.  188;  45  Am.  Dec. 
240;  Lontt  v.  Towl,  42  Mo.  545;  97  Am.  Dec.  366;  East  Line  etc.  R.  R. 
Co.  V.  Scott,  72  Tex.  70:  13  Am.  St.  Rep.  768. 

MASTER  AND  SERVANT— CONTRACT  FOR  PERSONAL  SER- 
VICES-DISCHARGE— RTATl^TE  OF  FRAUDS —The  remedy  of  an 
employ**,  wrongfully  iiischAri;e<l  l)ofnre  the  end  of  his  term,  where  the 
eontraot  of  hinng  is  for  a  definite  time,  ist  1.  To  elect  to  treat  the  coii< 


Feb.  1893.]      Pennsylvania  Company  v.  Dolan.  801 

tract  as  rescinded,  and  sue  on  a  quantum  meruit;  or  2.  To  eue  for  an 
entire  breach  of  the  contract  by  the  defendant,  and  recover  all  damages 
sustained  up  to  the  trial ;  or  3.  To  wait  until  his  wages  would  mature  un- 
der the  terms  of  the  contract,  and  sue  and  recover  as  upon  performance 
on  his  part :  Liddeil  v.  Chidester,  84  Ala.  508 ;  5  Am.  St.  Rep.  387.  Tlie 
measure  of  damages,  in  such  cases,  is  the  amount  of  wages  he  would 
have  earned  under  the  contract,  after  deducting  such  sums  as  he  had 
earned,  or,  by  the  exercise  of  reasonable  diligence  might  have  earned,  in 
the  line  of  his  business  during  the  remainder  of  the  period  covered  by 
the  contract:  Baltimore  Baseball  Club  v.  Pickett,  78  Md.  375;  44  Am. 
St.  Rep.  804;  John  C.  Lewis  Co.  v.  Scott,  95  Ky.  484;  44  Am.  St.  Rep. 
251,  and  note.  The  employ^  is  bound,  however,  to  use  reasonable  efforts 
to  obtain  employment  elsewhere,  to  keep  the  damages  reduced,  but  the 
burden  of  showing  that  he  might  have  found  such  employment  else- 
where is  upon  the  defendant:  Notes  to  John  C.  Lewis  Co.  v.  Scott,  44 
Km.  St.  Rep.  253;  Wright  v.  Bank  of  Metropolis,  6  Am.  St.  Rep.  265; 
'jates  V.  School  District,  57  Ark.  370;  38  Am.  St,  Rep.  249,  and  note. 

CONTRACTS— CONTEMPORANEOUS  AGREEMENTS.— A  verbal 
■•ontract  may  be  proved,  although  the  parties  have  made  a  written  con- 
»ract  at  the  same  time  touching  the  same  subject,  if  it  does  not  contra- 
Jict  or  vary  the  writing;  and  a  verbal  promise,  forming  the  con'-idera- 
iion  of  an  agreement,  but  not  expressed  in  it,  may  be  proved:  Hersom 
V.  Henderson,  21  N.  H.  224 ;  53  Am.  Dec.  185,  and  note.  Parol  evidence 
is  also  admissible  in  explanation  of  the  written  contract  to  show  tho 
situation  of  the  parties,  the  object  in  view,  and  the  consideration,  but 
not  to  contradict  or  control  the  same:  Note  to  Blossom  v.  GrifBn,  67 
Am.  Dec.  80.  See,  also,  Sutton  v.  Beck  with,  68  Mich,  303;  13  Am.  St. 
Rep.  344,  and  note. 

CONTRACTS-STATUTE  OF  FRAUDS.— A  contract  admitting  of 
a  valid  execution  within  one  year  is  not  within  the  statute  of  frauds: 
Dant  V.  Head,  90  Ky.  255;  29  Am.  St.  Rep.  369,  and  note.  A  contract 
for  personal  services,  which  may  terminate  with  the  death  of  the  party 
making  it,  though  the  contract  is  for  an  indefinite  period  or  a  term  of 
vojirs'  >«  not  within  the  statute:  Hill  v.  Jamieson,  16  Ind.  12L:  79  Am. 
Dec.  114. 

CONTRACTS  FOR  PERMANENT  EMPLOYMENT.  — A  contract 
wher>iby  an  employer,  for  a  sufficient  consideration,  agrees  to  employ 
another  for  whatever  length  of  time  the  latter  may  desire  to  serve,  en- 
titles the  employ^  to  fix  the  period  of  his  service  when  he  presents  him- 
self for  work  and  demands  employment,  and  he  may  recover  damages 
for  a  breach  of  contract  if  he  is  not  furnished  with  employment  for  the 
time  thus  fixed.  The  original  contract  becomes  certain  when  the  term 
of  service  is  so  fixed,  and  is  not  within  the  statute  of  frauds.  And  the 
compromise  of  a  pending  action,  whereby  the  plaintiff  agrees  to  accept 
a  money  judgment  in  his  favor  for  a  less  sum  than  the  damages  claimed 
by  him  in  his  petition,  and  a  promise  by  the  defendant  to  give  him 
future  employment  in  full  satisfaction  of  his  claim,  constitute  a  suffi- 
cient consideration  to  support  the  contract  for  future  employment. 
The  absence  of  a  promise  by  the  plaintiff  to  serve  in  the  future  employ- 
ment is  a  matter  of  no  importance,  except  as  it  may  bear  on  the  ques- 
tion whether  the  contract  was  sufficiently  certain:  East  Line  etc.  R.  R. 
Co.  V.  Scott,  72  Tex.  70;  13  Am.  St.  Rep.  758.  If  a  contract  for  the 
employment  of  a  person  in  a  particular  business  as  long  as  the  latter 
may  elect  to  serve,  is  broken  by  the  employer,  the  employ^  having 
never,  by  his  election,  fixed  the  term  of  service,  cannot  recover  sub- 
stantial damages,  as  the  obligation  violated  is  too  uncertain:  BoUes  v. 
Sachs,  37  Minn.  315. 

A  verbal  agreement,  based  upon  a  good  consideration,  to  furnish 
"steady  "  employment  to  a  discharged  employ^,  for  no  definite  time, 
has  been  held  valid  for  one  year  at  least;  and  the  taking  of  a  dis- 
charged employ^  back  into  service,  at  fixed  wages,  with  a  promise  of 
"steady  "  employment,  has  been  held,  as  in  the  principal  case,  a  suflS- 
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cient  consideration  for  the  release  by  the  employ^  of  a  claim  for  dam- 
ages  for  injuries  received  throUiTh  the  negligence  of  the  employer  prior 
to  Buch  discharge.  If  he  ia  afterward  discharged  without  cause,  his 
remedy  is  upon  the  agreement:  tlobbs  v.  Brush  Electric  Light  Co.,  75 
Mich.  550.  The  principal  case  was  referred  to,  and  its  doctrines  were 
approved  and  followed,  in  Harrington  v.  Kansas  City  etc.  Ry.  Co.,  60 
Mo.  A  pp.  223.  There  the  terms  of  the  contract  were  that  the  employ- 
ment should  be  "steady  and  constant"  as  long  as  the  employ*^  should 
properly  do  the  work  assigned  to  him.  The  consideration  of  the  con- 
tract was  a  small  sum  of  money  and  a  release  from  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  employer.  The  court  held 
that  the  contract  was  not  within  the  statute  of  frauds;  that  it  could  be 
terminated  only  according  to  its  terms;  and  that  it  could  not,  therefore, 
be  terminated  at  the  will  of  the  employer.  The  only  consideration 
recited  in  the  release  was  the  receipt  of  the  money  mentioned;  but  the 
court  allowed  the  plaintiff  to  prove  the  additional  consideration  for  the 
release  to  that  mentioned  therein,  viz.,  that  defendant  should  give  him 
"  steady  and  constant  "  employment,  etc.,  there  being  no  evidence  in 
the  writing  itself  that  the  consideration  recited  therein  was  a  matter  of 
contract  between  the  parties.  But  the  court  afterward  explained,  in 
another  case,  that  whenever  the  consideration  of  a  written  instrument 
goes  beyond  mere  recital  and  becomes  contractual,  thereby  "creating  " 
and  "attesting"  rights,  it  cannot  be  varied  by  parol  evidence:  Davis  v. 
Gann,  63  Mo.  App.  425,  429.  The  rule  as  to  proof  of  consideration  by 
parol  in  such  cases  is,  tfiat  if  a  written  instrument  forms  part  of  a  more 
comprehensive  transaction,  the  terms  of  which  are  not  attempted  to  be 
expressed  in  writing,  parol  testimony  as  to  such  parts  of  the  transac* 
tion  as  were  not  reduced  to  writing  is  adniissible:  Harrington  v.  Kan- 
sas Citv  etc.  Ry.  Co.,  60  Mo.  App.  223;  Davis  v.  Gann,  63  Mo.  App. 
425;  Tliomas  v.  Hammond,  47  Tex.  42. 

A  contract  to  serve  for  life  is  not  illegal:  Wallis  v.  Day,  2  Mces.  \ 
W.  273,  281;  and  a  special  contract  that  one  party  shall  remain  with 
another  and  carry  on  the  latter's  farm  until  the  death  of  the  owner, 
when  the  employe  is  to  receive  the  farm  as  compensation  for  his  ser- 
vices, is  broken  and  determined  by  a  sale  of  the  farm,  or  a  part  of  it, 
by  the  owner,  although  to  pay  an  antecedent  debt;  and  the  employ^ 
may  recover  the  value  of  the  services  previously  rendered:  Canada  ▼. 
Canada,  6  Cush.  15. 

The  notion  of  the  principal  case,  and  of  the  Missouri  cases  above 
cited,  seems  to  be  that  the  term  "permanent,"  "steady,"  or  "constant," 
embraces  the  idea  of  absolute  perpetuitv;  but  it  is  not  so  considered  bj 
some  courts.  Thus,  "permanent"  employment  is  said  to  mean  nothing 
more  than  an  employment  for  an  indefinite  time,  and  which  may  l)e 
severed  whenever  the  interest  of  either  party  requires  a  change:  Lord 
▼.  (ioldlH-rg,  81  Cal.  596;  15  Am.  St.  Kep.  82.  In  this  case  the  contract 
was  that  the  employment  of  a  salesman  was  to  be  "permanent"  so  long 
as  he  desired  to  make  it  so,  in  consideration  of  using  his  best  efforts  to 
exten<i  the  business;  but  tlie  court  held  that  this  did  not  mean  that  the 
employment  was  intended  to  be  for  life,  or  for  any  fixed  or  certain  pe- 
riol,  but  only  that  it  was  to  continue  indefinitely,  and  until  one  or  the 
other  of  the  parties  should  wish,  for  some  go<M]  reason,  to  sever  the 
relation.  So,  in  I'erry  v.  Wheeler,  12  Bush,  541,  548,  the  plaintiff  was 
elected  "permanent"  rector  of  a  church,  and  was  afterward  as  he 
claime'i,  wrongfully  dismissed.  The  court  said:  "He  certainly  was 
elected  permanent  rector;  but  we  do  not  understand  the  term  'perma- 
nently,'as  used  in  this  case,  to  mean  that  the  parties  were  to  be  bnund 
together  by  ties  to  Ihj  dis^'olved  only  bv  mutual  consent  or  for  suliicient 

legal  or  ecclegiastical  reasons We  understand  that  he  was  called 

•«  the  rector  of  the  church  for  an  indefinite  period,  and  that  it  was  in- 
tended that  he  should  continue  to  hold  the  place  until  one  or  the  other 
of  the  contracting  parties  should  desire  to  terminate  the  connection." 
And  in  Eiderton  ▼.  Emmons,  4  Com.  B.  479,  it  WM  claimed  that  th« 
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plaintiff  waa  retained  and  employed  as  the  "permanent"  attorney  and 
Bolicitor  of  the  defendant  company,  and  had  been  wrongfully  dis- 
charged. It  was  held  that  the  word  "permanent,"  as  used  in  the  reso- 
lution of  appointment,  denoted  no  more  than  a  general  employment,  ai 
contradistinguished  from  an  occasional  or  special  employment. 


Evansville  &  Terrb  Haute  Eailroad  Company  v, 

Athon. 

(6  Indiana  Appeals,  295.] 

CARRIERS  OF  PASSENGERS— DUTY  AND  LIABILITY.— 
A  carrier  must  exercise  the  highest  degree  of  care  to  secure  tiie  safety  of 
its  passengers,  and  is  responsible  for  the  slightest  neglect,  if  any  injury 
is  caused  thereby.  A  carrier's  duty  is  not  ended  with  carrying  a  pas- 
senger safely  from  one  point  to  another,  but  the  carrier  must  set  the 
passenger  down  safely,  u,  in  the  exercise  of  the  utmost  care,  it  can  be 
done. 

RAILROADS— ASSISTANT  OF  PASSENGER  IS  A  PASSEN- 
GER.— If  the  father  of  an  invalid  daughter  has  an  agreement  with  a 
railroad  company  that  its  cars  will  stop  long  enough  for  him  to  put  her 
aboard  the  cars,  and  to  alight  therefrom  in  safety,  the  relation  of  carrier 
and  passenger  exists  between  him  and  the  company,  while  he  is  assist- 
ing her  on  the  cars  and  departing  therefrom. 

NEGLIGENCE  — PLEADING  — AVERMENT  OF  FREEDOM 
FROM  NEGLIGENCE. — In  an  action  for  damages  for  injuries  caused 
by  negligence,  the  plaintiff's  general  averment  of  his  own  freedom  from 
negligence  is  controlling  upon  the  question  of  contributory  negligence, 
unless  the  court  is  able  to  say,  as  a  matter  of  law,  from  the  facta 
pleaded,  that  the  plaintiff  contributed  to  his  own  injury. 

RAILROADS— PASSENGER  ALIGHTING— CONTRIBUTORY 
NEGLIGENCE. — ^The  question  as  to  whether  or  not  a  passenger,  in 
alighting  from  a  train  o!  railroad  cars,  in  obedience  to  the  direction  or 
command  of  a  conductor  or  brakeman  thereon,  is  guilty  of  contributory 
negligence,  depends  upon  the  particular  circumstances  of  each  case. 

RAILROADS— DIRECTION  TO  PASSENGER  TO  ALIGHT. 
The  words  "ins^truct,"  "direct,"  and  "  command,"  used  in  a  complaint 
for  damages  for  injuries  caused  by  the  conductor  of  a  railroad  train  neg- 
ligently misguiding  a  passenger  in  alighting  from  the  cars,  do  not  nec- 
essarily indicate  that  the  passenger  was  put  under  "duress," or  that  he 
was  "  coerced."  They  may  justify  the  jury  in  finding  that  he  acted 
under  and  nursuant  to  the  conductor's  direction. 

RAILROADS— SERVANTS.— A  PULLMAN  CONDUCTOR  who 
directs  or  commands  a  passenger  to  alight  from  the  cars  of  a  railroad 
company  is  a  servant  of  the  company. 

J.  E.  Iglehart,  E.  Taylor,  S.  B.  Davis,  J.  C.  Robinson,  and  S.  M. 
Reynolds,  for  the  appellant. 

J.  Jump,  J.  E.  Lamb,  J.  C.  Davis,  C.  McNutt,  and  J.  G.  Mc- 
Nutt,  for  the  appellee. 

^^^  DAVIS,  J.  The  substance  of  the  material  averments 
contained  in  the  complaint  is  stated  by  counsel  for  appellant  as 
follows: 

The  complaint  charges  that  appellee,  for  the  purpose  of  assist- 
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ing  his  invalid  daughter  on  the  cars  of  appellant,  at  ***  the  city 
of  Terre  Haute,  on  May  4,  1891,  went  to  the  station  in  said  city, 
and  to  said  cars,  and  with  the  agreement  with  appellant  that  the 
said  cars  would  stop  long  enough  to  enable  him  to  place  hia 
daughter  on  the  train,  and  to  alight  therefrom  in  safety.  Re- 
lying on  the  said  agreement  and  promise,  he  placed  his  daughter 
on  the  train,  and  proceeded  to  leave  the  same  without  delay. 
But  before  he  could  leave  the  car,  the  said  train  was  negligently 
and  NVTongfuUy  caused  to  be  slowly  moved  forward.  That  he 
thereupon  notified  the  agents,  employes,  and  servants  of  appel- 
lant in  charge  of  said  train,  to  stop  the  same  that  he  might  get 
off.  They  agreed  and  undertook  to  do  so,  and  one  of  them 
pulled  the  signal  cord  for  that  purpose,  but  it  had  not  been  prop- 
erly connected,  and  the  signal  attempted  was  not  given,  and  the 
train  did  not  slow  or  stop,  but  continued  in  motion;  and  at  a 
time  after  the  pulling  of  the  signal  cord,  within  which  the  train 
could  have  reasonably  been  stopped,  had  the  signal  reached  the 
engineer,  the  agent  who  attempted  to  give  the  signal  to  stop 
negligently  and  wrongfully  directed  and  commanded  appellant  to 
alight  from  the  train  while  it  was  in  motion. 

This  was  in  the  night,  and  it  was  very  dark,  by  reason  of 
which  appellee  could  not  see,  and  did  not  know  that  the  train 
was  in  motion,  and  stepped  therefrom  as  directed  and  coan- 
manded. 

He  believed  the  signal  had  actually  been  given,  and  received 
by  the  engineer,  and  that,  in  obedience  thereto,  the  engineer 
had  stopped  the  train,  and  especially  the  car  he  was  on.  In 
stepping  from  the  car,  by  the  motion  thereof,  he  waa  thrown  to 
the  ground  and  injured. 

All  the  facts  stated  constituted  negligence  on  the  part  of  ap- 
pellant, and  claim  is  made  that  there  was  no  fault  or  contribu- 
tion on  the  part  of  appellee. 

To  this  complaint  a  demurrer  waa  filed,  which  was  overruled, 
tnd  exception  taken. 

*"^  It  is  insisted  that  the  demurrer  to  the  complaint  should 
have  been  puetained. 

The  contention  of  counsel  for  appellant  is,  that  the  facts  al- 
leged in  the  complaint  affirmatively  show  that  the  unreasonable 
and  inexcusable  act  of  appellee  in  attempting  to  get  off  the  mov- 
ing train,  under  the  circumstances,  was  the  proximate  cause  of 
his  injuries;  that  the  general  averment  that  he  was  without 
/ault  or  negligence  docs  not  negative  the  proposition,  which  it 
ii  urged  is  disclosed  on  the  fact*  stated  in  the  complaint,  that 
the  danger  was  not  known,  or  could  not  have  been  known,  bj 
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appellee,  in  the  exercise  of  reasonable  care  and  prudence,  and 
thereby  have  been  avoided. 

It  is  well  settled  that,  under  the  allegations  in  the  complaint, 
the  relation  of  passenger  and  carrier  existed  between  appellee 
and  appellant,  at  the  time  of  the  acts  complained  of;  that  a  car- 
rier is  required  to  exercise  the  highest  degree  of  care  to  secure 
the  safety  of  its  passengers,  and  is  responsible  for  the  slightest 
neglect,  if  an  injury  is  caused  thereby;  and  that  a  carrier's  duty 
is  not  ended  with  carrying  a  passenger  safely  from  one  point  to 
another,  but  such  carrier  must  set  the  passenger  down  safely,  if, 
in  the  exercise  of  the  utmost  care,  it  can  be  done:  Louisville  etc. 
R.  R.  Co.  V.  Crunk,  119  Ind.  542;  12  Am.  St.  Rep.  443;  Sher- 
lock V.  Ailing,  44  Ind.  184;  Thayer  v.  St.  Louis  etc.  R.  R.  Co., 
22  Ind.  26;  85  Am.  Dec.  409;  Terre  Haute  etc.  R.  R.  Co.  v. 
Buck,  96  Ind.  346;  49  Am.  Rep.  168. 

It  has  been  held  that  it  is  negligence  for  an  officer  of  a  railroad 
to  induce  a  passenger  to  leave  a  train  while  in  motion:  Bucher  v. 
New  York  Cent.  etc.  R.  R.  Co.,  98  N.  Y.  128;  Filer  v.  New  York 
Cent.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327. 

The  important  question  for  our  present  inquiry  is,  whether  the 
complaint  shows  that  appellee  was  not  in  fault. 

It  has  been  held  that  knowledge  of  danger  is  not  always  con- 
clusive evidence  of  contributory  negligence,  although  the  fact 
of  such  knowledge  may  have  an  important  bearing  ^^^  upon 
that  question:  Ohio  etc.  Ry.  Co.  v.  Trowbridge,  126  Ind.  391; 
Evansville  etc.  R.  R.  Co.  v.  Crist,  116  Ind.  446;  9  Am.  St.  Rep. 
865;  Poseyville  v.  Lewis,  126  Ind.  80. 

It  has  also  been  decided  that  it  is  not  negligence  per  se  for  a 
passenger  to  step  from  a  moving  train,  especially  where  the  pas- 
senger is  acting  under  the  directions  of  the  trainmen:  Louisville 
etc.  R.  R.  Co.  V.  Crunk,  119  Ind.  542;  12  Am.  St.  Rep.  443; 
Bucher  v.  New  York  Cent.  etc.  R.  R.  Co.,  98  N.  Y.  128;  Filer  v. 
New  York  Cent.  etc.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Rep.  327. 

The  general  averment  that  the  appellee  was  without  fault  is 
controlling,  unless  it  clearly  and  affirmatively  appears,  from  the 
other  facts  alleged  in  the  complaint,  that  he  was  guilty  of  con- 
tributory negligence.  The  court  must  be  able  to  say,  as  a  matter 
of  law  from  the  specific  averments,  that  appellee  was  guilty  of 
contributory  negligence,  or  else  the  general  averment  that  ap- 
pellee was  free  from  fault  will  make  the  complaint  good  as  to 
that  point:  Kentucky  etc.  Bridge  Co.  v.  Quinkert,  2  Ind.  App. 
244;  Rushville  v.  Adams,  107  Ind.  475;  57  Am.  Hep.  124;  Pitts- 
bnrrrh  etc.  Ry.  Co.  v.  Wright,  80  Ind.  182;  Franklin  v.  Farter, 
127  Ind.  446;  Louisville  etc.  Ry.  Co.  v.  Stommel,  126  Ind.  35; 

Am.  St.  Rep.,  Vol.  LI.— 20 
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PennjBylvania  Co.  v.  O'Shaughnessy,  122  Ind.  588;  Elkhart  ▼. 
Witman,  122  Ind.  538. 

The  averments  in  suhstance  are,  that  while  appellee  was  on  the 
train,  the  same  moved  slowly  forward,  whereupon  appellee  asked 
the  trainmen  to  stop  the  train,  that  he  might  alight  in  safety; 
that  the  trainmen  undertook  to  stop  the  train,  and  that  one  of 
them  pulled  the  whistle  rope  to  signal  the  engineer  to  stop;  "that 
at  a  time  after  pulling  said  signal  rope — within  which  the  train 
might  and  could  reasonably  have  stopped,  had  the  signal  reached 
the  engineer" — said  agent,  who  had  pulled  the  signal  rope,  di- 
rected appellee  to  alight;  that  it  was  in  the  night-time,  and 
was  very  dark;  that,  by  reason  thereof,  appellee  could  not  see, 
and  did  not  know  that  said  train  was  in  motion,  and  stepped 
therefrom  as  directed,  and  in  obedience  ^**®  to  such  direction; 
that  said  appellee  at  the  time  believed  that  the  said  signal 
attempted  to  be  given  had  been  actually  given,  and  had  reached 
the  engineer,  and  he  further  believed  that  said  engineer  had,  in 
obedience  to  said  supposed  signal,  stopped  said  train. 

It  may  be  stated  as  a  general  proposition  that  when  the  con- 
ductor or  brakeman,  on  the  train,  who  is  presumed  to  be  familiar 
with  the  danger  incident  to  getting  on  or  off  slowly  moving 
trains,  directs  a  passenger,  who  may  be  ignorant  of  such  danger, 
to  get  off  the  train,  although  in  motion,  such  passenger  will  or- 
dinarily naturally  presume  that  the  conductor  or  brakeman  knows 
that  it  is  entirely  safe,  or  he  would  not  give  the  direction:  Filer 
v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y.  47;  10  Am.  Re«p.  327; 
Cincinnati  etc.  R.  R.  Co.  v.  Carper,  112  Ind.  2fi;  2  Am.  St.  Rep. 
144;  Louisville  etc.  R.  R.  Co.  v.  Kelly,  92  Ind.  371;  47  Am.  Rep. 
149;  Kentucky  etc.  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244. 

The  question  whether  such  act  is  of  itself  contributory  negli- 
gence depends  in  each  case  on  the  surrounding  circumstances: 
Terre  Haute  etc.  R.  R.  Co.  y.  Buck,  9G  Ind.  34G;  49  Am.  Rep. 
168. 

The  act  of  getting  on  or  off  a  moving  train  should  not  be  en- 
couraged. If  the  passenger  is  aware  of  the  danger,  or  the  danger 
coTild  be  known  to  him,  in  the  exercise  of  reasonable  care  and 
prudence,  such  act  will  ordinarily  constitute  contributory  negli- 
gence. 

In  view  of  the  general  averment  that  appellee  was  without 
fault,  the  court  cannot  say,  as  a  matter  of  law,  on  the  specific 
facts  alleged  in  the  complaint,  that  appellee  was,  under  the  cir- 
omnstanres  stated,  guilty  of  contributory  negligence  on  the  occa- 
iion  when  he  was  injured:  Torre  TTaute  et/*.  R.  R.  Co.  v.  Buck, 
96  Ind.  346;  49  Am.  Rep.  1G8;  Pool  v.  Chicago  etc.  Ry.  Co.,  56 
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Wis.  227;  Chicago  etc.  E.  R.  Co.  v.  Barnes,  2  Ind.  App.  213; 
Columbus  etc.  liy.  Co.  v.  Parrell,  31  Ind.  408,  and  authorities 
hereinbefore  cited. 

In  the  case  of  Cincinnati  etc.  R.  R.  Co.  v.  Peters,  80  Ind.  168, 
there  was  no  general  averment  that  the  plaintiff  was  free  from 
contributory  negligence. 

******  Our  conclusion  is,  that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  complaint. 

The  next  question  discussed  relates  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  The  basis  of  the  argument  of 
counsel  for  appellant  is  stated  by  them  as  follows: 

"It  will  be  remembered  that  the  substantial  charge  is,  that  it 
was  agreed  that  appellant  should  stop  the  train  that  he  might 
alight,  that  he  did  not  know  that  the  train  was  in  motion,  and 
that  he  'stepped  therefrom  as  instructed,  directed,  and  com- 
manded, and  in  obedience  to  said  instruction,  direction,  and 
command.' 

"The  instruction,  direction,  and  command,  if  any,  and  the 
obedience  thereto,  was  the  proximate  cause  of  the  injury,  and, 
if  recovery  in  this  case  caa  be  had,  it  must  rest  on  such  grounds, 
provided  appellee  is  free  from  contribution. 

"There  was  no  such  instruction,  direction,  or  command,  nor 
was  there  anything  said  by  any  of  the  alleged  servants,  which, 
by  any  rule  of  construction,  can  be  made  to  express  or  imply  any 
such  charge." 

The  evidence  tends  to  show  that  appellee's  daughter,  Nora 
"Wilson,  was  suffering  from  "quick  consumption"  of  the  lungs, 
from  which  she  died  within  about  two  months  from  the  time 
appellee  was  injured,  and  that  she  was  in  an  almost  helpless 
condition  at  that  time;  that  appellee  purchased  two  sleeping-car 
tickets  of  appellant's  agent  at  Terre  Haute,  as  well  as  two  regular 
tickets,  with  the  intention  and  purpose  of  sending  his  daughter 
South,  for  her  health.  At  the  time  he  purchased  the  sleeping- 
car  tickets,  he  notified  appellant's  agent  that  he  wanted  a  whole 
section  of  a  sleeper,  because  he  wanted  to  send  an  attendant  with 
his  daughter,  who  was  sick.  On  the  night  of  May  4,  1891,  ap- 
pellee went  to  the  station,  and,  with  the  help  of  a  hackman, 
assisted  his  daughter  on  the  train,  she  being  almost  helpless; 
none  of  the  trainmen  offered  him  ^^^  any  assistance;  the  con- 
ductor admitted  that  he  knew  that  some  of  the  party  were  not 
going  on  the  train,  but  were  to  get  off  before  the  train  started; 
appellee  was  seen  by  the  trainmen  assisting  his  sick  daughter  on 
hoard.  As  soon  as  arppellee  had  g^ot  on  the  train,  and  bad  taken 
his  daughter  to  her  seat,  she  called  his  attention  to  the  fact  that 
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the  train  had  started,  appellee  himself  not  having  noticed  the 
motion  of  the  car.  He  was  then  in  the  center  of  the  car,  and 
"left  at  once,"  and  "went  right  out  to  the  front  end  of  the  car.'* 
There  were  two  men  standing  in  the  front  end  of  the  car,  and 
appellee  said,  **I  want  to  get  off  here."  One  of  the  two  men, 
tlie  Pullman  conductor,  reached  up  and  pulled  the  bellrope, 
without  8a}"ing  a  word.  After  pulling  the  bellrope,  the  con- 
ductor opened  the  door  leading  from  the  body  of  the  car  onto  the 
platform,  and  opened  the  side  door  (the  train  was  vestibule)  lead- 
ing down  to  the  steps;  the  conductor  then  stood  facing  appellee, 
and  said,  "You  can  get  off  now,"  and  appellee  went  right  out  at 
once.  Some  little  time  had  elapsed  between  the  pulling  of  the 
signal  rope  and  the  time  that  the  conductor  said,  "You  can  get 
off  now."  It  happened  that  the  signal  cord  did  not  give  the  sig- 
nal, and  the  engineer,  therefore,  had  not  made  any  attempt  to 
stop  the  train.  The  train  was  moving  so  slowly  that  appellee 
did  not  feel  the  motion,  and  it  was  "about  as  dark  as  it  usually 
gets."  Appellee  was  led  by  all  of  the  surrounding  circumstances 
to  believe  that  the  train  had  stopped,  but  he  knew  that  the  step 
was  a  long  one,  as  there  was  no  platform  at  that  place,  "and 
took  precaution  on  that  account  to  get  off,  holding  to  the  railing 
of  the  end  of  the  car,"  and,  notwithstanding  his  care,  he  was, 
in  getting  off,  thrown  on  his  shoulder  and  severely  injured. 

On  these  facts  counsel  for  appellant  say:  "The  language  used, 
'You  can  get  off  now,*  was  neither  instruction,  direction,  or  com- 
mand. At  best,  it  was  but  the  expression  of  an  opinion  by 
the  party  who  spoke  the  words.  ^***  In  Vimont  v.  Chicago  etc. 
R.  11.  Co.,  71  Iowa,  58,  it  was  held  by  the  Iowa  court  that  the 
words,  *jump  off  quick,  if  you  are  going  to,'  did  not  constitute  a 
requirement  to  leave  the  train,  and  were  nothing  more  than 
words  of  advice.  To  the  same  effect,  the  words,  *to  get  off 
quickly',  were  construed  in  liindsey  v.  Chicago  etc.  R.  R.  Co.,  64 
Iowa,  407.  In  Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind.  459,  the 
words  were,  'you  could  if  you  would,'  or  'you  might  if  you 
would.*  The  court,  on  page  473,  said:  'He  did  not  tell  him  to 
leap,  and  the  words  used  could  scarcely,  by  a  fair  construction, 
be  understood  as  advising  him  to  leap,  much  less  as  a  command 

to   do  80.'  " 

Counsel  then  argue  that  his  act  constituted  contributory  negli- 
gence, and  cite  Cincinnati  etc.  R.  R.  Co.  v.  Peters,  80  Ind.  168; 
Chicago  etc.  R.  R.  Co.  v.  Randolph,  53  111.  510;  6  Am.  Rep.  60; 
South  etc.  R.  R.  Co.  v.  Schauflor.  75  Ala.  136. 

We  cannot  agree  with  connpol  on  these  questions.  The  au- 
thorities dtcd,  it  may  be  conceded,  correctly  enunciate  the  prin- 
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ciples  applicable  to  the  particular  cases  in  which  the  decisions 
were  made. 

The  words  "instruct,"  "direct,"  and  "command,"  are  used  in 
the  complaint  in  this  case  to  indicate  that  appellee  was  acting  on 
the  judgment,  and  under  the  guidance  of  the  officers  in  charge  of 
the  train,  and  that  he  was  negligently  misguided  by  them.  The 
words  are  not  used  to  indicate  that  aippellee  was  put  under 
"duress,"  or  that  he  was  "coerced." 

Under  all  the  attending  circumstances,  the  conduct  and  words 
of  the  conductor  were  sufficient  to  justify  the  jury  in  finding 
that  appellee  acted  under  and  pursuant  to  his  direction. 

303  In  Bucher  v.  New  York  Cent.  R.  R.  Co.,  98  N.  Y.  128, 
the  court  held  it  was  negligence  for  the  officers  of  a  railroad 
company  to  induce  a  passenger  to  leave  a  train  while  in  motion. 
In  Terre  Haute  etc.  R.  R.  Co.  v.  Buck,  96  Ind.  346,  49  Am. 
Rep.  168,  the  supreme  court  held  that  a  railroad  company  was 
liable  for  injuries  sustained  by  a  passenger,  on  account  of  the 
wrongful  invitation  to  him  to  alight,  although  such  invitation 
was,  in  that  case,  implied  from  the  conduct  of  the  company. 

The  words  and  acts  of  the  conductor  combined,  and  in  con- 
nection with  all  of  the  circumstances,  tended  to  prove  an  invita- 
tion and  direction  to  appellee  to  alight. 

Under  the  facts  and  circumstances  in  support  of  which  testi- 
mony was  introduced,  we  can  say  that  there  was  evidence  tending 
to  prove  that  appellee  was  not  in  fault:  Cincinnati  etc.  R.  R. 
Co.  V.  Carper,  112  Ind.  26;  2  Am.  St.  Rep.  144;  Beach  on  Con- 
tributory ISTegligence,  2d  ed.,  450,  451. 

It  was  proper  in  this  case  to  consider  the  Pullman  conductor 
as  the  servant  of  appellant:  14  Am.  &  Eng.  Ency,  of  Law,  806, 
note  1;  Thorpe  v.  New  York  Cent.  R.  R.  Co.,  76  N.  Y.  402;  32 
Am.  Rep.  325;  Railroad  Co.  v.  Walrath,  38  Ohio  St.  461;  43  Am. 
Rep.  433;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451. 

The  only  other  error  to  -which  our  attention  has  been  invited 
relates  to  the  instructions  given  and  refused.  The  objections 
made  on  this  branch  of  the  case  are  general.  No  error  has  been 
pointed  out  either  in  the  instructions  given  or  refused.  We  have 
read  the  instructions  which  were  given,  and  are  of  the  opinion 
that  they  fully  and  correctly  state  the  law  applicable  to  the  evi- 
dence in  the  case.  The  evidence  tends  to  sustain  every  material 
averment  contained  in  the  complaint. 

We  find  nothing  in  the  record  indicating  that  a  correct  result 
was  not  reached  in  the  court  below. 

Judgment  affirmed. 
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CARRIERS  — RAILROADS— PASSENGERS.  — The  law  imposes 
upon  railroad  companies  and  other  carriers  the  duty  of  exercising  the 
highest  care,  skill,  and  diligence  in  the  transportation  of  passengers, 
and  holds  tiieiu  responsible  for  the  consequence  of  the  slightest  negli- 
gence resulting  in  injury  to  the  persons  sustaining  that  relation  to 
Ihein :  Note  to  International  etc.  Ry.  Co.  v.  Welch,  40  Am.  St.  Rep.  833. 

RAILROADS  — ALIGHTING  OF  PASSENGERS  — CONTKIBU- 
TUUY  NEGLIGENCE.— It  is  the  duty  of  a  railroad  company,  or  other 
currier,  to  allow  passengers  surtioient  time  in  which  to  alight :  Note  to 
Louisville  etc.  R.  R.  Co.  v.  Crunk,  12  Am.  St.  Rep.  453;  Hurt  v.  St. 
Louis  etc.  Ky.  Co.,  94  Mo.  2.j5;  4  Am.  St.  Rep.  374,  and  note.  Whetlier 
or  not  a  railway  com])any  is  liable  in  damages  for  injuries  sustained  by 
a  piissenu'er  in  attemptii>g  to  lejve  one  ot  its  trains  whilst  in  motion 
dojien  Is  upon  whether,  under  all  the  circumstances,  it  was  prudent  for 
him  to  make  the  attempt:  Note  to  Walker  v.  Vicksburg  etc.  R.  R.  Co., 
17  Am.  St.  Rep.  425.  It  is  negligent  and  unwarrantable  conduct  on 
the  i>art  of  the  conductor  of  a  train  to  advise  a  passenger  to  leave  a 
moving  train,  or  to  leave  in  such  a  wav  as  would  expose  him  to  danger: 
Nou'  to  Olson  V.  St.  Paul  etc.  R.  R.  Co.,  22  Am.  St.  Rep.  752. 

RAILROADS- SICK  PAS.SEXGERS— ASSISTANTS.— If  a  person 
rightfully  enters  a  railway  train  at  a  station  to  assist  in  carrying  a  sick 
passenger  to  a  seat  in  the  car,  and  the  train  is  started  before  he  has  had 
a  reasonahle  time  to  get  off,  at  a  rate  of  8p>eed  so  slow  as  to  enahle  him 
to  alight  in  safety,  but  while  he  is  about  to  step  from  the  platform  the 
speed  of  the  train  is  suddenly  and  greatly  increased  through  the  negli- 
gence of  the  persons  in  charge  of  the  train,  and  he  is  thrown  off  and 
injure<l,  the  comnnny  is  liable:  Louisville  etc.  R.  R.  Co.  v.  Crunk,  119 
InJ.  542;  12  Am.  hi.  Uep.  443.  Tins  case  holds,  so  far  as  alighting  from 
the  train  is  concerned,  that  a  railroad  company  owes  the  same  duty  to 
one  assisting  a  pas.senger  that  it  does  to  the  passenger  himself:  See 
comments  ufwn  this  case  in  the  monographic  note  to  Little  Rock  etc. 
Ry.  Co.  V.  Lawton,  29  Am.  St.  Rep.  55;  and  compare  Railway  Com- 
pany  v.  Salzman,  62  Ohio  St.  558;  49  Am.  St.  Rep.  745. 

NEGLIGENCE— PLEADING.— A  general  averment  in  a  complaint 
that  the  injured  party  was  himself  free  from  fault  or  negligence  is  suffi- 
cient, unless  overcome  by  the  specific  averment  of  other  facts  from 
which  the  inference  must  be  drawn  that  he  was  guilty  of  contributory 
negligence:  Louisville  etc.  Ry.  Co.  v.  Hanning,  131  Ind.  528;  31  Am.  St. 
Rep.  443,  and  note. 

MASTER  AND  SERVANT— PULLMAN  CAR  PORTER.— A  por- 
ter or  other  employ^  of  the  Pullman  Car  Company,  where  the  car  of 
such  company  forms  a  part  of  a  regular  train,  is  to  l>e  regarded  as  the 
servant  of  the  company  running  such  train:  See  monographic  note  to 
Hrown  v.  Smith,  22  Am.  St.  Bep.  461,  showing  when  the  relation  of 
master  and  uervant  exiets. 


Rkrd  V.  Rkrd. 

(6  IHDIANA  APPEALS,  817.] 

HTTRBAND  AND  W1FI>-ALIENATI0N  OF  HUSBAND'S  AF- 
FECTIONS—WIFE'S RIGHT  OF  ACTION.  — A  married  woman  can 
maintain  an  action  against  a  third  person  for  the  alienation  of  her  bus- 
band's  nffrctions. 

HUSHANP  AND  WIFK— ALIENATION  OF  HUSBAND'S  AF- 
FECTIONS— COMPLAINT.— It  is  a  ntnewsary  averment,  in  a  complaint 
by  a  married  woman  aKainst  her  mother  in  law  for  alienating  the  affec- 
tions of  plaintiff'H  Innband,  that  the  acts  were  done  maliciously,  as  all 
legal  prenumptions.  in  such  rancs,  are  that  the  parent  will  act  only  for 
the  best  interests  of  the  child. 
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J.  S,  Bays,  for  the  appellant. 
W.  C.  Hultz,  for  the  appellee. 

31''  EEINHARD,  C.  J.  This  action  was  by  the  appellant 
against  the  appellee  for  damages  for  the  alleged  alienation  of 
the  affections,  society,  and  support  of  appellant's  husband.  The 
complaint  was  in  two  paragraphs,  to  each  of  which  a  demurrer 
was  sustained.  The  correctness  of  this  ruling  is  the  only  ques- 
tion made  by  this  appeal. 

The  appellee  seeks  to  uphold  the  ruling  of  the  trial  court,  upon 
the  authority  of  Logan  v.  Logan,  77  Ind.  558,  which  decides  that 
a  marj-ied  woman  cannot  maintain  such  an  action.  The  later 
cases,  however,  declare  a  contrary  rule:  Haynes  v.  Nowhn,  129 
Ind.  581;  28  Am.  St.  Eep.  213;  Postlewaite  v.  Postlewaite,  1  Ind. 
App.  473. 

3^*  As  the  paragraphs  of  the  complaint  are  tested  by  a  de- 
murrer addressed  separately  to  each,  it  behooves  us  to  inquire 
into  the  sufficiency  of  each. 

It  does  not  appear  from  the  averments  of  the  second  paragraph 
of  the  complaint  that  the  appellant's  act  of  causing  the  alleged 
alienation  was  done  maliciously.  In  a  case  of  this  character,  we 
regard  this  as  a  necessary  averment:  Westlake  v.  Westlake,  34 
Ohio  St.  621;  32  Am.  Eep.  397.  See,  also,  Hutcheson  v.  Peck, 
5  Johns.  196;  Bennett  v.  Smith,  21  Barb.  439.  The  reason  for 
this  rule  must  be  apparent.  It  is  charged  in  each  paragraph 
that  the  appellee  is  the  mother  of  the  appellant's  husband.  The 
law  has  a  tender  regard  for  the  ties  of  kinship  subsisting  between 
parent  and  child,  and  it  will  not  disregard  these  ties,  although 
the  child  be  married  and  of  full  age.  "When  trouble  and  dis- 
agreements arise  between  the  married  pair,  the  most  natural 
promptings  of  the  child  direct  it  to  find  solace  and  advice  under 
the  parental  roof.  AU  legitimate  presumptions  in  such  cases 
must  be  that  the  parent  will  act  only  for  the  best  interests  of 
the  child.  The  law  recognizes  the  right  of  the  parent,  in  such 
cases,  to  advise  the  son  or  daughter,  and  when  such  advice  is 
given  in  good  faith,  and  results  in  a  separation,  the  act  does  not 
give  the  injured  party  a  right  of  action.  In  such  a  case,  the 
motives  of  the  parent  are  presumed  good  until  the  contrary  is 
made  to  appear:  Burnett  v.  Burkhead,  21  Ark.  77;  76  Am.  Dee. 
358. 

These  rules  have  generally  been  applied  in  cases  where  the  suit 
was  brought  by  the  husband  for  the  alienation  of  his  wife,  and 
we  see  no  reason  why  they  should  not,  with  proper  modifications, 
prevail  where  the  wife  is  the  plaintiff:  See  Bishop  on  Marriage 
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and  Divorcee,  sec.  1359,  et  seq;  Bigelow  on  Torts,  3d  ed.,  153; 
Benneit  v.  Smith,  21  Barb.  439;  Wliite  v.  Ross,  47  Mich.  172. 

The  first  paragraph  of  the  complaint  charges  that  the  acts 
complained  of  were  done  by  the  appellant  "with  the  malicious 
intent  of  depriving  the  plaintiff  of  her  said  husband,  ***  and  of 
his  aid,  support,  and  association."  The  second  paragraph  con- 
tains no  such  averment.  We  are  of  the  opinion  that  the  first 
paragraph  states  a  good  cause  of  action,  but  that  the  second 
paragraph  is  bad. 

Judgment  reversed. 


HUSBAND  AND  WIFE  — ALIENATION  OF  HUSBAND'S  AF- 
FECTIONS. — If  a  wife  is  authorized  to  sue  for  her  own  benefit  for  per- 
Bonal  wrongs  sufTered  by  her,  or  if  the  statute  entitles  lier  to  sue  and  t)e 
ened  as  if  she  were  unmarried,  she  can  maintain  an  action  against  a 
third  perpon  for  alit-natine  her  husband's  affections:  Seaver  v.  Adams, 
66  N.  H.  142;  49  Am.  St.  Rep.  597,  and  note;  Hodgkinson  v.  Hodgkin- 
Bon,  43  Neb.  2t)9;  47  Am.  St.  Rep.  759;  but  her  coiDpla'nt  is  bad  unless 
it  states  that  the  acts  were  maliciously  done:  See  monographic  note  to 
Clow  V.  Chapman,  46  Am.  St.  Rep.  475,  on  wife's  action  for  alienation 
of  husband's  affections. 
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MECHANIC'S  LIEN— RIGHT  TO.  BECOMES  VESTED,  "WHEN 
—STATUTES. — ^The  right  to  hold  a  mechanic's  lien  becomes  vested  at 
the  time  the  material  is  furnished;  and  in  determining  whether  or  not 
such  right  exists,  the  courts  will  look  only  to  the  statute  in  force  at  that 
time. 

MECHANIC'S  LIKN— NOTICE  TO  OWNER,  OF  MATERIALS 
FURNISHED. — In  an  action  to  enforce  a  mechanic's  lien,  the  mat<}- 
rials  having  been  furnished  to  the  contractor,  for  the  pur|K>8e  of  being 
nse*!  in  a  c<Ttain  structure,  while  a  statute  requiring  the  owner  to  be 
given  actual  notice  of  that  fact  was  Btili  in  force,  the  complaint  is  insuf- 
ficient if  it  does  not  allege  that  such  notice  was  given. 

STATUTES  — AMENDMENTS— REPEAL.  — If  a  new  law  is 
amendatory  of  an  old  one,  the  sections  of  the  oUl  law  not  amended  will 
stand.  It  is  only  where  the  sections,  as  amended,  contain  such  new 
matter  as  to  cover  the  subjects  embraceil  in  all  theohl  sections,  including 
those  not  amende*!,  and  where  i^uch  ee<;tions  as  amended  are  positively 
repugnant  to  the  provisions  in  the  sections  not  am«>nded,  and  the  entire 
new  act  is  evidently  intended  to  supersede  and  take  the  place  of  the  old 
one,  that  the  latter  rej>eals  the  former. 

MECfiANIO'S  LIEN  — STATUTES  — REPUGNANCY  — CON- 
HTRUCl'IO.V.  —  If  a  new  act  concerning  mechanic's  liens  makes  no 
change  and  contains  no  provision  resfn'cting  the  subject  of  actual  notice 
to  the  owner  of  tlie  furnisliing  of  materials  to  the  contractor,  and  does 
not,  therefore,  cover  the  entire  subject  matter  of  the  old  statute,  which 
does  require  such  notice,  the  new  statute  is  not  repugnant  to  t  he  old  one, 
and  Anem  not  n-i>eAl  it  by  implication.  In  sunh  a  case,  it  is  the  duty  of 
courts  to  construe  the  statutes  so  as  to  give  effect  to  both. 

STATUTES— KEPEAL.—If  thf  title  of  an  act  declares  one  section 
of  a  former  statute  to  Iks  r»'peale*l.  and  the  IkxIv  of  the  act  declares  an- 
other section  to  be  repealea,  the  repeal  faiU  as  to  the  section  mentioned 
in  the  title. 


May,  1893.]  Taylok  v.  Dahu.  813 

J.  \V.  Morgan,  for  the  appellants. 

F.  T.  Hord  and  M.  D.  Emig,  for  the  appellee. 

«''»  EEINHARD,  J.  The  sustaining  of  the  denmrrer  to  the 
appellants'  complaint  is  the  only  error  relied  upon.  It  is  averred, 
in  the  complaint,  that  one  Marsh  was  the  contractor  for  the  con- 
struction of  a  building  for  the  appellee;  that  on  the  second  day 
of  February,  1891,  appellants  furnished  lumber  and  material  to 
Marsh  on  said  building,  and  that  the  same  was  used  by  Marsh 
in  the  construction  thereof,  and  that  appellants,  within  the  pre- 
scribed time,  filed  in  the  recorder's  office  a  notice  of  intention 
to  hold  a  lien  on  said  appellee's  property  for  the  materials  fur- 
nished said  Marsh  in  building  the  same  for  appellee.  The  com- 
plaint seeks  to  foreclose  the  alleged  lien  of  the  materialmen. 

There  was  no  averment  that  the  appellee  was  given  actual 
notice  that  such  materials  were  furnished  to  said  Marsh. 

The  court  below  held  the  complaint  insufficient  for  the  want 
of  such  allegation  of  notice  as  provided  in  section  5  of  an  act  ap- 
proved March  6,  1883,  which  is  as  follows: 

"Sec.  5.  To  enable  the  mechanics  or  other  persons  furnishing 
material  or  performing  labor,  as  above  provided,  to  a  contractor, 
to  acquire  such  lien,  he  must,  at  or  before  the  time  he  furnishes 
the  material  or  performs  the  labor,  notify  the  owner  or  his  agent 
that  he  is  furnishing  the  materials  or  performing  the  work  for 
the  contractor":  Elliott's  Supplement,  sec.  1692. 

If  the  section  just  cited  was  in  force  at  the  time  of  the  furnish- 
ing of  the  materials  sued  for,  the  demurrer  was  properly  sus- 
tained; if  not,  the  ruling  was  error. 

The  contention  of  appellants  is,  that  the  section  quoted  was 
repealed  by  the  act  approved  March  9,  1889:  Elliott's  Supple- 
ment, sec.  1705,  et  seq. 

It  will  be  noticed,  by  examination  of  the  act  just  cited,  ^"^^ 
that  the  title  of  the  act  declares  section  5  of  the  former  act 
repealed,  but,  in  the  body  of  the  act  (sec.  5),  it  is  section  4,  and 
not  section  5,  that  is  repealed:  Eliott's  Supplement,  sec.  1709. 

It  is  manifest,  therefore,  that  the  section  under  consideration 
was  not  repealed  directly  by  the  later  law  of  1889,  and,  conse- 
quently, was  in  force  when  the  materials  were  furnished,  unless 
it  had  been  repealed  by  implication,  in  the  act  of  1889. 

By  the  act  approved  February  24,  1891,  the  section  was  ex- 
pressly repealed:  Acts  1891,  pp.  28,  29.  That  act  contained  an 
emergency  clause,  and,  therefore,  became  operative  at  once,  upon 
its  passage  and  approval,  on  the  date  last  named. 

It  appears,  from  the  complaint,  that  the  materials  were  fur- 
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nished  the  contractor  on  the  second  day  of  February,  1891.  It  is 
the  further  contention  of  the  appellants  that,  as  the  law  gives  the 
materialman  sixty  days*  time  within  wliich  to  file  his  notice  of 
intention  to  hold  a  lien,  the  appellants  had  until  the  second  day 
of  April,  1891,  to  do  so,  and  that  if  they  filed  such  notice  after  the 
twenty-fourth  day  of  February,  1891,  the  date  of  the  approval  of 
the  repealing  act,  they  were  not  required  to  give  actual  notice  to 
the  appellee. 

The  complaint  shows  that  the  notice  of  Hen  was  recorded  on 
the  thirteenth  day  of  March,  1891,  which,  as  we  have  seen,  was 
after  the  repealing  act  had  gone  in  force. 

The  first  question  we  shall  undertake  to  decide,  therefore,  is 
the  last  one  presented  by  appellants'  brief,  viz:  Did  the  appellant 
acquire  a  vaUd  lien  by  virtue  of  his  recorded  notice,  without 
actual  notice  to  the  api)ellee,  conceding  that  section  5  of  the  act 
of  1883  was  not  repealed  earlier  than  February  24,  1891? 

If  the  act  of  1883  was  in  force  when  appellants  furnished  the 
articles  for  which  they  sue,  they  had  no  remedy  against  the  owner 
of  the  property,  unless,  at  or  before  the  time  they  furnished  such 
articles  to  the  contractor,  they  gave  notice  "''"^  thereof  to  the 
owner.     Their  remedy  was  against  the  contractor  only. 

In  our  opinion,  the  remedy  subsequently  given  to  mSterial- 
men,  aa  against  the  owners  of  property,  did  not  operate  retro- 
actively in  favor  of  appelhints.  The  right  to  hold  a  hen  becomes 
vested  at  the  time  the  material  is  furnished,  and,  in  determining 
whether  or  not  such  right  exists,  the  courts  will  look  only  to  the 
statute  in  force  at  that  time:  Goodbub  v.  Hornung,  127  Ind.  181. 

lYue  it  is,  that  the  statutes  giving  liens  affect  only  the  remedy. 
But  here  we  find  a  party  claiming  a  remedy  against  one  who  was 
not  a  party  to  the  contract,  and  who,  for  aught  we  know,  may 
liave  paid  the  value  of  the  materials  received  by  him  to  the  con- 
tractor. The  repeal  of  the  section  requiring  the  materialman  to 
give  notice  to  the  owner  in  a  sense  creates  a  new  liability  upon 
tlie  part  of  the  latter.  Had  the  appellants  notified  the  appellee 
of  their  intention  to  hold  him  liable,  at  or  before  the  time  the 
materialfi  were  furnished,  he  would  liave  had  an  opportunity  of 
protecting  himself  by  withholding  from  the  payment  to  the  con- 
tractor the  amount  such  owner  was  required  to  pay  the  mnterial- 
men.  To  hold  him  lia])le  to  the  appellants  might  result  in  re- 
quiring him  to  pay  for  the  same  articles  twice,  without  negligence 
or  fault  on  his  part.  For  these  and  other  reasons  that  might  be 
given,  the  roponling  pfntute  onnnot  be  nrcordod  a  retroactive 
effort,  and  we  think  that  the  law  in  force  at  the  date  of  the 
furnishing  of  the  materials  must  determine  the  appellee's  Ha- 
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bility.  If  the  act  of  1883  was  then  in  force,  the  appellants  could 
not  acquire  a  lien  upon  the  appellee's  property,  unless  they  had 
complied  with  the  terms  of  the  statute,  by  giving  him  actual 
notice,  as  therein  provided:  Caylor  v.  Thorn,  125  Ind.  201; 
Parker  v.  Dillingham,  129  Ind.  542. 

Section  5  of  the  law  of  1883  was,  therefore,  in  force  at  the 
time  the  materials  were  furnished  the  contractor,  unless  ^"^^  the 
section  was  repealed,  by  implication,  by  the  act  of  1889.  Was 
it  so  repealed? 

The  position  of  appellants*  counsel  is,  that  the  section  is  in 
conflict  with  the  act  of  1889,  construed  as  a  whole;  that  the  latter 
act  covers  the  entire  subject  matter  of  the  old,  and  was,  mani- 
festly, intended  to  t&,ke  its  place.  If  this  position  is  well  taken, 
the  contention  of  counsel  must  prevail.  We  are,  however,  of  the 
opinion  that  the  premises  are  not  well  founded.  The  entire  act 
of  1889,  in  so  far,  at  least,  as  it  relates  to  the  subject  matter  of 
notice,  is  amendatory.  The  old  law  provides  for  two  kinds  of 
notices  by  a  materialman  to  the  owner,  viz:  Notice  of  intention 
to  hold  a  lien,  to  be  filed  in  the  recorder's  office,  and  actual  no- 
tices to  such  owner.  The  new  law  re-enacts  the  old  matter  he- 
lating  to  the  notice  to  be  filed  in  the  recorder's  office,  and  adds 
some  amendments  not  connected  with  the  subject  of  actual 
notice,  nor  inconsistent  therewith.  It  makes  an  attempt  to  re- 
peal section  5  expressly,  but  fails.  The  new  act  makes  no 
change,  and  contains  no  provision  whatever  respecting  the  sub- 
ject of  actual  notice,  and  does  not,  therefore,  cover  the  entire 
subject  matter  of  the  old,  and  is  not  repugnant  to  the  same. 
Where  such  is  the  case,  inasmuch  as  repeals  by  implication  are 
not  favored,  it  is  the  duty  of  the  courts  to  construe  them  so  as  to 
give  effect  to  both:  Sosat  v.  State,  2  Ind.  App.  586,  and  cases 
cited. 

In  the  present  case,  as  we  have  seen,  the  new  law  is  amenda- 
tory of  the  old.  As  a  general  rule,  where  this  is  the  case,  the 
sections  of  the  old  law  not  amended  will  stand.  It  is  only  where 
the  sections,  as  amended,  contain  such  new  matter  as  to  cover 
the  subjects  embraced  in  all  the  old  sections,  including  those  not 
amended,  and  where  such  sections,  as  amended,  are  positively 
repugnant  to  the  provisions  in  the  sections  not  amended,  and  the 
entire  new  act  is  evidently  intended  to  supersede  and  take  the 
place  of  the  old  one,  that  the  latter  repeals  the  former:  See 
Longlois  V.  Longlois,  48  Ind.  60. 

677  rp-j^g  legislature  of  1891,  recognizing  the  existence  of  sec- 
tion 5  of  the  act  of  1883,  expressly  repealed  it.  While  it  is  true 
that  legislative  interpretation,  by  an  assembly  subsequent  to  the 
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one  tliat  enacted  the  law,  is  not  binding  npon  the  courts,  and  is 
generally  of  but  little  controlling  force,  it  is  not  entirely  with- 
out its  influence. 

Our  conclusion  is,  that  the  section  under  consideration  was 
in  full  force  at  the  time  the  appellants  delivered  to  the  contractor, 
in  this  case,  the  materials  for  which  they  seek  to  hold  the  appel- 
lee liable;  that  the  appellee  was  entitled  to  actual  notice  of  the 
fact  that  appellants  had  furnished  such  contractor  with  the  ma- 
terials sued  for,  and  the  complaint,  failing  to  aver  such  notice, 
is  defective.  There  was,  therefore,  no  error  in  sustaining  the 
demurrer. 

Judgment  affirmed. 

MECHANIC'S  LIEN  —  NOTICE— 8TATUTE8.-The  right  to  a  me- 
cbanic's  lien  becomes  vested  at  the  time  the  material  is  furnished  and 
the  necessary  steps  are  taken,  under  the  statute  then  in  force,  to  per- 
fect the  lien.  This  right  cannot  be  affected  by  a  subsequent  statute: 
Kirkwood  ▼.  Hoxie,  95  Mich.  62;  35  Am.  St.  Rep.  549,  and  note;  In  re 
Ah  You,  88  Cal.  99 ;  22  Am.  St.  Rep.  280.  The  lien  does  not  attach  until 
notice  is  given  in  conformity  with  the  statute:  Green  v.  Green,  16  Jnd. 
253;  79  Am.  Dec.  428.  A  repeal  by  implication  does  not  exist,  unless 
there  is  a  positive  repugnancy  between  the  provisions  of  the  new  law 
and  those  of  the  old,  and  even  then  the  law  is  repealed  by  implication 
only  pro  tanto  to  the  extent  of  the  repugnancy:  State ▼.  Walbndge,  110 
Mo.  383;  41  Am.  St.  Rep.  663. 
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ELECTIONS— BALLOTS— OPPOSING  CANDIDATES.— If  there 
ia  more  than  one  candidate  on  each  political  ticket  for  an  office,  each 
voter  decides  for  himself  whom  he  regards  aa  opi)osing  candidates.  It 
cannot  be  said,  as  a  matter  of  law,  that  one  person  is  a  candidate  against 
another,  simply  from  the  fact  that  their  names  are  printed  in  the  same 
order,  and  opposite  each  other,  on  the  ballot. 

ELECTIONS— AUSTRALIAN  BALLOT  LAW.— If  several  can- 
didates for  a  similar  office  are  to  be  elected,  and  are  placed  on  both  the 
democratic  and  the  republican  ticket  on  the  same  ballot,  and  a  cross  is 
placed  in  the  circle  at  the  head  of  the  democratic  ticket,  and  oae  or 
more  crosses  are  placed  in  squares  before  the  name  or  names  of  re- 
publican candidates  for  such  office,  the  ballot  must  be  counted,  under 
the  •'  Australian  Ballot  Law,"  for  the  republican  candidate  or  candi- 
dates only. 

ELECTIONS— AUSTRALIAN  BALLOT  LAW— CONSTRUC- 
TION.— When  a  cross  is  placed  in  the  circle  preceding  the  party  appel- 
lation, the  ballot  so  marked  must  be  counted  as  cast  for  all  of  the 
candidates  named  after  that  title,  excepting  that,  when  only  the  name 
or  names  of  one  or  more  candidates  on  another  ticket  are  also  marked, 
the  ballot  Is  to  be  counted  for  the  candidate  so  marked,  to  the  exclusion 
of  candidates  for  the  same  office  on  the  ticket  whose  party  appellation 
is  marked,  whether  their  names  are  also  marked  or  not. 

ELECTIONS.— IF  IDENTIFYING  MARKS  ARE  PLACED 
on  a  ballot  without  the  knowledge  or  consent  of  the  voter,  it  does  not 
render  the  ballot  void,  nor  prevent  it  from  being  counted ;  but  if  it  is 
done  by  the  voter  in  preparing  his  ballot,  it  is  a  violation  of  law,  and  the 
ballot  should  not  be  counted. 

ELECTIONS  — BALLOT  REGULATIONS.— It  is  within  the 
power  of  the  legislature  to  prescribe  reasonable  regulations  which  the 
voter  must  follow  in  preparing  his  ballot;  and,  unless  he  conforms  to 
such  regulations,  his  ballot  is  void. 

ELECTIONS— UNDER  THE  "AUSTRALIAN  BALLOT  LAW," 
a  ballot  which  is  not  marked  with  a  cross  or  crosses  made  substantially 
thus,  '*  X,"  and  placed  substantially  within  the  circle  or  square  or 
squares  printed  on  the  ballot  at  places  designated  by  the  statute,  is  void. 

ELECTIONS— CROSS-MARKS.— UNDER  THE  "AUSTRALIAN 
BALLOT  LAW,"  a  Dallot  which  is  not  marked  substantially  within  a 

(817) 
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circle  or  Bquare  with  a  character  which  is  substantially  a  cross  (X),  or 
which  has  no  cross  in  any  circle  or  square,  is  void,  and  should  not  be 
counted. 

ELECTIONS— INTENTION  OF  VOTER.— In  casting  a  ballot 
under  the  "Australian  Ballot  Law,"  it  is  not  sufficient  that  the  intent  of 
the  voter  is  plain  and  clear;  it  must  also  be  expressed  in  the  manner 
provided  by  law. 

ELECTIONS— IDENTIFICATION  MARKS.— If  an  unauthorized 
mark  is  iuudvertentiy  plac<-d  U|>on  a  ballot  by  a  voter,  and  it  is  not  ol  a 
character  to  be  used  readily  for  the  pur|>ose  of  identitication,  the  ballot 
should  oe  counted  ;  but  if  it  is  made  deliberately  and  may  be  used  as  a 
means  of  identifying  the  ballot,  it  should  be  rejected. 

Kickel  &  Crocker,  for  the  appellant. 

Heins  &  Heins,  for  the  appellee. 

**  ROBINSON,  J.  Three  justices  of  the  peace  were  to  be 
elected  in  and  for  Kapids  township,  in  Linn  county,  at  the  gen- 
eral election  held  in  the  year  1892.  The  republican  party  of 
that  township  nominated,  as  candidates  for  the  office  named, 
Isaac  N.  Whittam,  the  contestant,  C.  W.  Burton,  and  George  H. 
Pollins,  and  caused  their  names  to  be  placed  upon  the  ballots 
which  were  cast  at  that  election.  The  democratic  party  of  the 
township  nominated,  as  candidates  for  the  same  office,  Joseph 
Moore,  William  H.  Storrs,  and  J.  E.  Zahorik,  the  incumbent, 
and  their  names  were  also  placed  on  the  official  ballots. 
Those  were  printed,  as  required  by  section  14  of  chapter  33  of  the 
acts  of  the  twenty-fourth  general  assembly.  As  the  result  of 
the  election,  the  democratic  nominees  were  declared  elected.  No 
question  is  made  in  regard  to  the  election  of  any  of  them,  ex- 
cepting the  incumbent.  The  total  number  of  votes  cast  for  the 
contestant,  which  are  unquestioned,  was  two  thousand  two  hun- 
dred and  fourteen,  and  the  number  cast  for  the  incumbent,  and 
not  questioned,  was  two  thousand  two  hundred  and  ten.  In  ad- 
dition, one  hundred  and  ninety-six  ballots  were  cast  which  are 
in  dispute.  Of  those,  **  twenty-six  offered  by  the  contestant 
and  fifty-four  offered  by  the  incumbent  were  received  in  evidence, 
and  ninety-two  offered  by  the  contestant  and  twenty-four  offered 
by  the  incumbent  were  rejected.  One  of  the  ballots  offered  by 
the  incumbent  was  counted  for  him,  and  also  for  the  contestant. 
The  district  court  thus  counted  two  thousand  two  hundred  and 
forty-one  votes  for  the  contestant,  and  two  thousand  two  hundred 
and  sixty-fouT,  or  a  majority  of  twenty-three,  for  the  incimibont. 

Section  14  of  the  election  law,  to  which  we  have  referred,  con- 
tains the  following:  "The  names  of  all  candidates  to  be  voted 
for  in  each  election  district  or  precinct  shall  be  printed  on  one 
ballot;  all  nominfltions  of  any  political  party  or  group  of  peti- 
tioners  being  placed  under  the  party  appellation  or  title  of  such 
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party  or  group,  as  designated  by  them  in  their  certificates  of 
nominations  or  petitions,  or,  if  none  be  designated,  then  under 

some  suitable  title The  ballots  shall  be  on  plain  white 

paper,  through  which  the  printing  or  writing  cannot  be  read. 
The  party  appellation  or  title  shall  be  printed  in  capital  lettera, 
not  less  than  one  fourth  of  an  inch  in  height;  and  a  circle  one- 
half  inch  in  diameter  should  be  printed  at  the  beginning  of  the 
line  in  which  such  appellation  or  title  is  printed.  The  names 
of  the  candidates  shall  be  printed  in  capital  letters,  not  less  than 
■one-eighth  of  an  inch,  nor  more  than  one-fourth  of  an  inch,  in 
height,  and,  at  the  beginning  of  each  line  in  which  the  name  of 
the  candidate  is  printed,  a  square  shall  be  printed,  the  sides  of 
which  shall  not  be  less  than  one-fourth  of  an  inch  in  length. 
The  list  of  candidates  for  the  several  parties  and  groups  of  peti- 
tioners shall  be  placed  in  separate  columns  on  the  ballots,  in 
such  order  as  the  authorities  charged  with  the  printing  of  the 
ballots  shall  decide.  Each  of  the  columns  containing  the  list  of 
candidates,  including  the  party  appellation,  shall  be  separated  by 
a  distinct  ^^  line.  The  act  contains  certain  provisions  in  regard 
to  printing  and  furnishing  the  ballots,  the  duties  of  the  mem- 
bers of  the  election  board,  the  arrangement  of  the  place  of  vot- 
ing, and  other  matters  which  we  need  not  specify.  Section  22 
contains  the  following:  "On  receipt  of  his  ballotj  the  voter  shall 
forthwith,  and  without  leaving  the  inclosed  space,  retire  alone 
to  one  of  the  voting  booths  so  provided,  and  shall  prepare  his  bal- 
lot by  making  in  the  appropriate  margin  or  place  a  cross  (X)  oppo- 
site the  name  of  the  candidate  of  his  choice  for  each  office  to  be 
filled,  or  by  writing  in  the  name  of  the  candidate  of  his  choice  in 
a  blank  space  on  said  ticket,  making  a  cross  (X)  opposite  thereto; 
....  provided,  however,  if  he  shall  desire  to  vote  for  all  the 
candidates  of  one  political  party,  or  group  of  petitioners,  he  may 
place  such  mark  at  the  appropriate  place,  preceding  the  appella- 
tion or  title  under  which  the  names  of  the  candidates  of  such 
party,  or  group  of  petitioners,  are  printed;  and  the  ballots  so 
marked  shall  be  counted  as  cast  for  all  the  candidates  named 
after  that  title;  provided,  further,  that  the  voter  may  place  such 
mark  at  the  appropriate  space  preceding  the  appellation  or  title 
of  any  one  party,  or  group  of  petitioners,  and  may  also  mark,  at 
the  appropriate  place  preceding  the  name  or  names  of  one  or 
more  candidates  printed  under  the  appellation  or  title  of  some 
other  party,  or  group  of  petitioners,  and  a  ballot  so  marked  shall 
be  counted  as  cast  for  all  candidates  named  under  the  appellation 
or  title  which  has  been  so  marked,  except  as  to  the  officers  to 
which  he  has  placed  such  mark  preceding  the  name  or  names  of 
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•ome  other  candidate  or  candidates  printed  under  the  title  of 
some  other  party,  or  group  of  petitioners,  and,  as  to  such,  it  shall 
be  counted  as  cast  for  the  candidate  or  candidates  preceding 
whose  name  or  names  such  mark  may  have  been  placed." 

The  appellant  complains  of  the  ruling  of  the  district  court  in 
rejecting  as  evidence  seventy-seven  ballots,  ^"^  each  of  which 
was  marked  with  a  cross  in  the  circle  preceding  the  party  appella- 
tion, "Republican"  or  "Democratic,"  and  in  each  of  which  the 
voter  had  also  placed  a  cross  in  the  square  preceding  the  name 
of  one  or  more  of  the  candidates  for  justice  of  the  peace  printed 
under  the  other  party  appellation.  The  following  illustrate  the 
form  of  the  ballots,  and  some  of  the  various  markings  so  made: 

1st  Illustration. 


O 


REPUBLICAN. 


TownsUp  Ticlfet. 

FOR  JUSTICES  OP  THE  PEACB. 

ISAAC  N.  WHITTAM 

C.  W.  BURTON 
OEOKGE  H.  P0LLIN3 


DEMOCRATIC. 

•  •  • 

Toicnship  Ticket. 

FOR  JUSTICES  OP  THE  PEACE. 

JOSEPH  MOORE 
WM.  H.  STORRS 


o 


2d  Illustration, 


REPUBLICAN. 


TownsXip  TiekeU 

FOB  JUSTICES  OP  THE  PEACB. 

ISAAC  N.  WHITTAM 


C.  W.  BURTON 
OEOROE  H.  P0LLIN3 

3d  Illustration. 
REPUBLICAN. 


X 


J.  £.  ZAHORIK 


DEMOCRATIC. 


y  Tounifhip  Ticket, 

FOR  JUSTICES  OP  THE  PEAOB. 

JOSEPH  MOOBE 


WM.  H.  STORRS 
J.  E.  ZAHORIK 


Township   Ticket. 
FOR  JUSTICES  OF  THE  PEACB. 

ISAAC  N.  WHITTAM 

a  W.  BURTON 
OEOROE  H.  POLLINS 


O  democratic: 
Township  Ticket. 

FOR  JUSTICES  OF  THE  PEACI. 

JOSEPH  MOORE 


X 
X 


WM.  H.  STORRS 
J.  E.  ZAHORIK 
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X 

Township  Ticket. 

FOR  JUSTICES  OP  THE  PEACE. 

ISAAC  N.  WHITTAM 


0.  W.  BURTON 


GEORGE  H.  P0LLIN3 


o- 
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X 


Township  TickeU 

FOR  JUSTICES  OP  THE  PEAOB> 

JOSEPH  MOORB 
WM.  H.  ST0RR3 
J.  £.  ZAHORIK 


On  none  of  the  seventy-seven  ballots  were  the  names  of  more 
than  three  candidates  for  justice  of  the  peace  marked  by  placing 
crosses  in  the  squares.  It  is  claimed  by  the  appellee  that  in  all 
these  ballots  more  names  were  marked  for  that  office  than  there 
were  persons  to  be  elected;  hence,  that  the  ballots  should  not  be 
counted  for  any  of  the  candidates.  It  will  be  noticed  that  sec- 
tion 22  provides  three  distinct  methods  of  preparing  ballots,  as 
follows:  1.  By  making  a  cross  in  the  appropriate  place  opposite 
the  name  of  each  candidate  for  whom  the  voter  desires  to  vote; 
2.  If  he  shall  desire  to  vote  for  all  the  candidates  of  one  political 
party,  or  group  of  petitioners,  by  making  a  cross  in  the  appropri- 
ate place  preceding  the  appellation  or  title  under  which  the  names 
of  the  candidates  of  such  party  or  group  are  printed;  3.  By  mak- 
ing a  cross  in  the  appropriate  space  preceding  the  appellation  or 
title  of  any  one  party,  or  group  of  petitioners,  and  also  by  mak- 
ing a  mark  at  the  appropriate  place  preceding  the  name  or  names 
of  one  or  more  candidates,  printed  under  the  appellation  or  title 
of  some  other  party,  or  group  of  petitioners.  The  cross  is  used, 
in  all  cases,  to  show  affirmatively  the  choice  of  the  voter.  When 
it  is  placed  in  the  square  opposite  the  name  of  the  candidate, 
it  indicates  with  certainty  that  the  voter  desires  his  ballot  to  be 
counted  for  that  candidate.  When  it  is  placed  in  the  circle 
opposite  the  title  of  a  party,  or  group,  it  indicates  that  the  voter 
wishes  his  ballot  to  be  counted  ^®  for  all  the  candidates  of  that 
partj',  excepting  as  he  has  otherwise  indicated  by  marking  in  one 
or  more  squares  opposite  the  names  of  one  or  more  candidates  of 
another  party  or  of  other  parties.  When  he  has  made  a  cross 
in  the  circle  opposite  the  appellation  of  one  party,  and  has  also 
made  a  cross  in  the  square  opposite  the  name  of  a  candidate  of 
another  party,  he  has  shown  a  desire  to  vote  for  all  the  candidates 
whose  names  are  printed  under  the  party  appellation  marked, 
excepting  the  candidate  for  the  office  for  which  he  has  marked 
the  name  of  the  candidate  of  another  party,  and  that  he  wishes 
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his  ballot  counted  for  that  candidate  whose  name  he  has  marked. 
In  such  case,  the  specific  marking  controls  the  general,  and  the 
ballot  must  be  counted  for  the  candidate  whose  name  is  marked 
by  a  cross  in  the  opposite  square,  and  not  for  the"  candidate  for 
the  same  office  -whose  name  is  printed  under  the  party  appella- 
tion the  circle  of  wliich  is  marked.  The  provision  of  the  statute 
applicable  to  such  a  case  is  mandatory  and  plain.  The  ballot 
"shall  be  counted  for  the  candidate  or  candidates  preceding 
whose  name  or  names  such  mark  may  have  been  placed." 
Where  but  one  candidate  for  an  office  is  to  be  elected,  no  diffi- 
culty can  arise  in  counting  such  a  ballot.  But  section  25  of  the 
act  under  consideration  provides  that  "if  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to  an  office,  or  if,  for 
any  reason,  it  is  impossible  to  determine  the  voter's  choice  for 
an  office  to  be  filled,  his  ballot  shall  not  be  counted  for  such 
office."  In  this  case  three  candidates  were  to  be  elected,  and  it 
is  said  that  where  the  voter  marked  the  circle  opposite  the  title 
of  one  party,  and  a  square  opposite  the  name  of  a  candidate  for 
justice  of  the  peace  of  another  party,  he  marked  four  names  for 
that  office;  and  that,  under  the  provisions  of  section  25  quoted, 
his  ballot  should  not  be  counted  for  that  office.  If  that  is  the 
law,  the  intent  of  the  voter  as  to  one  *^  of  the  candidates,  ex- 
pressed plainly  in  the  manner  provided  by  the  law,  must  be  dis- 
regarded. In  the  first  illustration  of  the  ballots  under  consider- 
ation which  we  have  given,  a  cross  was  placed  in  the  circle  oppo- 
site the  word  "Democratic."  None  of  the  squares  opposite  the 
names  of  candidates  for  justice  of  the  peace  printed  under  that 
appellation  are  marked,  but  the  square  opposite  the  name  of  the 
contestant  on  the  republican  ticket  is  marked.  The  facts,  that 
the  party  appellation  of  one  ticket  and  the  name  of  the  contest- 
ant on  the  other  were  marked,  and  that  the  name  of  the  contest- 
ant was  opposite  and  on  the  same  line  as  that  of  Moore,  do  not 
show  that  the  voter  intended  to  vote  against  Moore  and  for  the 
other  democratic  nominees.  There  is  no  sufficient  ground  for 
saying  that  one  person  is  a  candidate  against  another,  because 
their  names  are  printed  in  the  same  order,  and  opposite  each 
other,  on  the  ballot.  When  there  is  more  than  one  candidate 
on  each  ticket  for  an  office,  each  voter  decides  for  himself  whom 
he  will  regard  as  opposing  candidates.  That  is  shown  by  the 
markings  on  the  second  and  third  illustrations  we  have  given, 
where  names  arranged  in  the  same  order  and  printed  in  the 
same  line  were  both  marked. 

The  question  presented  is,  TTow  many  names  of  candidates  for 
the  office  of  justice  of  the  peace  are  marked  on  the  two  ticket*? 
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The  methods  by  which  the  voter  may  indicate  his  choice  of  can- 
didates are  two:  1.  By  making  a  cross  in  the  appropriate  place 
preceding  the  party  appellation;  2.  By  making  a  cross  in  the  ap- 
propriate place  preceding  the  name  of  a  candidate.  In  the  first 
method,  the  party  ticket  is  marked,  and  the  names  of  the  candi- 
dates for  whom  the  voter  wishes  to  cast  his  ballot  are  indicated, 
but,  strictly  speaking,  it  cannot  be  said  that  the  names  on  the 
ticket  are  marked.  By  the  second  method,  the  ballot  is  marked, 
it  is  true,  but  it  is  done  by  marking  ^^  the  names  of  the  candi- 
dates for  whom  the  ballot  is  to  be  cast.  In  one  method,  the  ticket 
may  be  said  to  be  marked;  in  the  other,  the  names  of  candidates; 
and  both  methods  may  be  used  on  one  ballot.  We  conclude  that, 
within  the  meaning  of  the  law,  the  name  of  but  one  candidate 
was  marked  on  the  ballot  abstracted  in  our  first  illustration.  But 
the  statute  says  that,  where  a  ballot  is  marked  with  a  cross  in 
the  circle  preceding  a  party  appellation,  it  "shall  be  counted  as 
cast  for  all  candidates  named  under  the  appellation  or  title 
which  has  been  so  marked,  except  as  to  the  officers  to  which  he 
has  placed  such  mark  preceding  the  name  or  names  of  some 
other  candidate  or  candidates  printed  under  the  title  of  some 
other  party,  or  group  of  petitioners."  In  the  first  illustration, 
the  voter  marked  the  circle  of  the  democratic  ticket,  thereby  in- 
dicating that  he  intended  to  vote  for  the  three  candidates  for 
justice  named  on  that  ticket,  excepting  as  that  intention  was 
affected  by  marking  the  name  of  the  contestant  on  the  other 
ticket.  But  we  are  wholly  unable  to  determine  for  which  of  the 
democratic  candidates  the  voter  intended  to  cast  his  ballot.  As 
marked,  it  is  a  ballot  for  four  candidates,  where  but  three  can 
be  elected.  One  of  the  four  is  clearly  pointed  out  in  the  manner 
provided  by  the  law  as  a  candidate  for  whom  the  ballot  must  be 
counted,  but  there  is  nothing  to  indicate  any  preference  of  the 
voter  in  regard  to  the  candidates  on  the  democratic  ticket.  It 
is  a  case  where  it  is  impossible  to  determine  the  voter's  choice 
for  two  of  the  places  to  be  filled,  not  because  he  has  marked  more 
names  than  there  are  persons  to  be  elected,  but  because  he  has 
cast  his  ballot  for  three  persons  for  places  to  which  but  two  can 
be  elected.  His  ballot  was  intended  to  be  cast  for  the  contestant, 
and  that  intention  has  been  expressed  in  the  manner  provided 
by  law.  It  should,  therefore,  be  counted  for  him,  *^  but  can- 
not be  counted  for  any  other  candidate  for  the  office  of  justice 
of  the  peace. 

2.  It  is  said  that  there  is  no  authority  for  making  a  cross  in 
the  circle  and  also  in  a  square  of  the  same  ticket,  as  was  done 
in  the  second,  third,  and  fourth  illustrations  we  have  given.     We 
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think  it  is  clear  that  the  statute  does  not  contemplate  that  plan 
of  voting.  When  the  cross  is  placed  in  the  circle  prectnling  the 
party  appellation,  the  ballot  so  marked  "shall  be  counted  as  cast 
for  all  the  candidates  named  after  that  title,"  excepting,  only, 
that  when  the  name  or  names  of  one  or  more  candidates  on 
another  ticket  are  marked,  the  ballot  ia  to  be  counted  for  the 
candidates  on  the  other  ticket,  whose  names  are  so  marked,  but 
the  ticket  in  which  the  circle  preceding  the  title  is  marked  is  to 
be  counted  as  cast  for  all  candidates  whose  names  are  printed 
upon  it,  excepting  those  for  offices  for  which  names  on  another 
ticket  were  marked  and  counted  as  stated.  Hence,  when  a  Toter 
has  marked  his  ticket  by  placing  a  cross  in  the  circle  opposite  the 
title,  he  does  not  add  to  the  legal  elTcct  of  that  marking  by  plac- 
ing crosses  in  squares  opposite  the  names  of  candidates  on  the 
same  ticket.  It  may  be  claimed  where,  as  in  this  case,  more  than 
one  person  was  to  be  elected  to  an  office,  and  the  number  of 
names  of  candidates  marked  by  tlie  voter  is  the  same  as  the 
number  of  persons  to  be  elected,  that  he  thereby  clearly  indi- 
cates his  choice  of  candidates,  and  that  his  ballot  should  be 
counted  for  the  candidates  whose  names  are  marked,  even 
though  some  of  the  names  so  marked  are  on  the  ticket, 
the  title  of  which  is  marked.  Thus,  in  our  second  and 
third  illustrations,  it  appears  that  each  voter  placed  a  cross 
in  the  circle  preceding  a  party  title,  and  also  marked  the  name 
of  one  candidate  for  justice  of  the  peace  on  that  ticket  and  two 
on  the  other.  As  the  making  of  the  cross  indicates  the  choice 
of  the  voter,  and  three  candidates  are  indicated,  there  **  ap- 
pears to  be  force  in  the  claim  that  effect  should  be  given  to  the 
manifest  intent  of  the  voter.  But  the  statute  applicable  to  that 
case  is  mandatory,  and  requires  the  ballot  to  be  counted  for  all 
the  candidates  named  on  the  ticket,  the  circle  of  which  is 
marked,  subject  to  the  exceptions  we  have  stated.  It  cannot  be 
said,  with  reference  to  the  ballot  set  out  in  our  second  illustra- 
tion, that  Whittam  and  Burton  were  candidates  for  two  of  the 
three  places  against  Storre  and  Zahorik,  and,  therefore,  that  the 
ballot  should  not  be  counted  for  the  last  two,  and  yet  it  would 
be  nccpfisary  to  so  hold  in  order  to  count  the  ballot  for  Moore. 

In  the  third  illustration,  to  give  effect  to  what  appears  to  have 
boon  the  intention  of  the  voter,  it  would  be  necessary  to  find 
that  Burton  and  Pollins  were  candidates  against  Moore  and 
StoTTS.  In  the  fourtli  illuptratinn.  the  circle  of  one  ticket  is 
marked,  and  the  name  of  one  candidate  for  the  office  in  onosfion 
is  marked  on  each  ticket.     In  that  case,  to  give  effect  to  the 


May,  1894.]  Whittam  v.  Zahorik.  325 

apparent  intention  of  the  voter,  and  count  the  ballot  for  but  two 
candidates,  it  would  be  necessary  to  reject  two  names  on  the 
ticket  the  circle  of  which  is  marked,  but  there  is  no  authority 
whatever  for  so  doing.  The  voters  who  cast  some  of  the  ballots 
in  controversy  marked  the  circle,  and  also  the  name  of  a  can- 
didate for  every  office  to  be  filled,  marking  some  names  on  one 
ticket  and  some  on  the  other.  Suppose,  in  such  a  case,  the  voter 
had  desired  not  to  vote  for  any  candidate  for  one  of  the  offices 
to  be  filled.  By  failing  to  mark  the  name  of  any  candidate  for 
that  office,  he  would  have  indicated  with  reasonable  certainty 
that  he  did  not  wish  his  vote  to  count  in  filling  it,  but  he 
would  have  failed  to  express  his  intention  in  the  way  pointed 
out  by  statute — that  is,  by  omitting  to  mark  a  circle,  and  by 
marking  only  the  names  of  those  candidates  for  whom  he  wished 
to  vote.  In  the  case  supposed,  the  ^'*  statute  would  have  re- 
quired the  unmarked  name  on  the  ticket  bearing  the  marked 
circle  to  be  counted.  It  follows  from  what  we  have  said  that 
our  second,  third,  and  fourth  illustrations  show  ballots  which, 
under  the  law,  were  cast  for  more  candidates  than  there  were 
places  to  fill,  and  which  cannot  be  counted,  except  for  persons 
whose  names  were  marked  on  tickets  the  circle  of  which  was  un- 
marked. 

3.  It  also  follows  from  what  we  have  said  that  a  ballot  marked 
with  a  ci'oss  in  the  circle  opposite  a  party  title,  and  with  a  cross 
in  the  square  opposite  the  name  of  a  candidate  for  the  office 
in  question  printed  in  the  other  ticket,  should  have  been  counted 
only  for  the  candidate  on  the  other  ticket  whose  name  was  so 
marked,  and,  if  the  names  of  more  than  one  candidate  printed 
on  the  other  ticket  were  so  marked,  that  the  ballot  should  have 
been  counted  for  all  of  them  whose  names  were  so  marked.  Of 
the  ballots  under  consideration,  twenty-one,  each  marked  with  a 
circle  preceding  the  title  "Democratic,"  and  marked  with  a  cross 
in  the  square  opposite  the  name  of  the  contestant,  were  rejected. 
They  should  have  been  received  and  counted  for  the  contestant. 

Twenty-three  ballots,  each  of  which  was  marked  with  a  cross 
in  the  circle  preceding  the  word  "Republican,"  with  a  cross  in 
the  square  opposite  the  name  of  the  contestant,  and  with  a  cross 
in  the  square  opposite  one  or  more  names  of  candidates  for  jus- 
tice on  the  democratic  ticket  other  than  the  incumbent,  were 
properly  rejected.  Two  ballots,  each  marked  with  a  cross  in  the 
circle  before  the  word  "Eepublican,"  and  with  a  cross  in  the 
square  opposite  the  name  of  the  contestant,  and  another  in  the 
square  before  the  name  of  the  incumbent,  were  oflPered  by  the 
contestant,  and  rejected.     They  should  not  have  been  counted 
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for  him,  but  could  have  been  counted  for  the  incumbent,  had  he 
offered  theiii.  One  ballot,  marked  with  a  cross  in  the  circle  be- 
fore the  *"^  word  "Democratic"  and  a  cross  in  the  square  before 
the  name  of  the  incumbent,  and  with  another  in  the  square  be- 
fore the  name  of  a  republican  candidate  other  than  the  contest- 
ant, M^as  properly  rejected.  Tliirty  ballots,  each  of  which  wad 
marked  with  a  cross  in  the  circle  before  one  of  the  party  titles, 
and,  in  addition,  with  a  cross  in  the  square  preceding  the  names 
of  one  or  more  candidates  for  justice  other  than  the  contestant 
or  incumbent,  were  properly  rejected. 

4.  The  contestant  objects  to  certain  ballots  which  were  re- 
ceived and  counted  for  the  incumbent,  on  the  ground  that  they 
were  not  marked  as  required  by  the  statute,  or  were  marked  in 
violation  of  the  statute.  Section  14  requires  the  ballots  to  be 
printed  with  a  circle  at  the  beginning  of  the  line  in  which  the 
party  title  is  printed,  and  a  square  at  the  beginning  of  each  line 
in  which  the  name  of  a  candidate  is  printed.  Section  22  requires 
the  voter  to  prepare  his  ballot  *T)y  making  in  the  appropriate 
margin  or  place  a  cross  (X)  opposite  the  name  of  the  candidate  of 
his  cluiice  for  each  office  to  be  filled,  or  by  writing  in  the  name 
of  the  candidate  of  his  choice  in  a  blank  space  on  said  ticket, 
making  a  cross  (X)  opposite  thereto;  and,  in  case  of  a  question 
submitted  to  the  vote  of  the  people,  by  making  in  the  opposite 
margin  or  space  a  cross  (X)  against  the  answer  he  desires  to  give." 
If  the  voter  desires  to  vote  for  all  the  candidates  of  one  particular 
party,  or  group  of  petitioners,  "he  may  place  such  mark  at  the  ap- 
propriate place,  preceding  the  appellation  or  title  under  which 
the  names  of  the  candidates  of  such  party,  or  group  of  petition- 
ers are  printed.**  If  the  voter  wishes  to  vote  for  candidates  on 
different  tickets,  he  "may  place  such  mark  at  the  appropriate 
ppace  preceding  the  appellation  or  title  of  any  one  party, or  group 
of  petitioners,"  and  mayalso  mark  "at  the  appropriate  place  pre- 
ceding the  name  or  names  of  one  or  more  candidates  printed 
under  the  appellation  or  title  of  some  other  party,  or  group  of 
petitioners.'*  *•  Ballots  marked  as  provided  by  the  statute  must 
he  counted,  and  there  is  no  authority  for  counting  any  which 
are  not  so  marked.  Section  27  contains  provisions  designed  to 
•ompel  Rpcret  ballots,  and  provides  that  "any  person  who  shall 
mark,  or  rnnse  in  any  manner  to  he  marked,  on  any  ballot,  any 
charnrter  for  the  purposp  of  identifvincr  said  ballot,**  shall  be 
piinished  by  fine  or  impripnnment.  or  bv  both. 

This  provision  is  designed  to  prevent  identifying  marks  by  any 
person,  including  the  voter,  and  prohibits  such  marking  by 
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necessary  implication.  If  it  is  done  by  someone  without  the 
knowledge  or  consent  of  the  voter,  as,  by  one  of  the  election 
officers,  it  should  not  (prevent  the  counting  of  the  ballot,  but, 
where  it  is  done  by  the  voter  in  preparing  his  ballot,  it  is  a  vio- 
lation of  the  law,  and,  not  being  such  a  marking  as  the  law 
sanctions,  the  ballot  should  not  be  counted.  Whether  a  ballot 
should  be  counted  does  not  depend  solely  upon  the  power  to 
ascertain  and  declare  the  choice  of  the  voter,  but  also  upon  the 
expression  of  that  choice  in  the  manner  provided  by  the  statute. 
In  that  respect,  the  statute  under  consideration  has  made  a  radi- 
cal change  in  the  law.  The  only  mark  which  is  recognized  as 
competent  to  express  the  choice  of  a  voter  is  a  cross  (X),  and  it 
is  not  only  necessary  to  use  a  cross,  but  it  must  be  placed  at 
the  appropriate  margin  or  place.  It  is  clear  that  the  margin  or 
place  so  intended  is  in  the  circle  at  the  beginning  of  the  line  in 
which  the  party  title  is  printed,  or  in  the  square  at  the  beginning 
of  each  line  in  which  the  name  of  a  candidate  is  printed.  That 
is  shown  by  the  language  of  the  statute  which  we  have  quoted, 
and  by  the  description  and  illustration  of  the  manner  of  voting 
on  a  question  submitted  to  a  vote  of  the  people  given  in  section 
16.  It  is  within  the  power  of  the  general  assembly  to  prescribe 
regulations  which  the  voter  must  follow  in  preparing  his  ballot, 
'^"^  and  those  provided  for  in  the  statute  under  consideration 
are  reasonable,  and  abundant  provision  is  made  to  enable  the 
voter  to  know  and  follow  them.  "We  conclude  that  a  ballot 
which  is  not  marked  with  a  cross  or  crosses  made  substantially 
thus,  "X,"  and  placed  substantially  within  the  circle  or  square 
or  squares  printed  at  the  places  designated,  should  not  be  count- 
ed: See  Parvin  v.  Wimberg,  130  Ind.  561;  30  Am.  St.  Hep.  254; 
Bechtel  v.  Albin,  134  Ind.  193;  Sego  v.  Stoddard,  136  Ind.  297; 
In  re  Vote  Marks,  17  E.  I.  812;  In  re  Ballot  Marks,  18  E.  I.  822. 
Of  the  ballots  received  and  counted  for  the  incumbent,  six  were 
not  marked  with  a  cross  in  any  circle  or  square.  One  had  a  cross 
near  the  left  of  the  name  of  the  democratic  candidate  for  vice- 
president;  one  had  a  cross  near  to  but  outside  of  the  circle  oppo- 
site the  word  "Democratic";  one  had  a  circle  and  cross  therein 
made  under  the  word  "Democratic";  one  had  a  cross  only  under 
that  word,  one  had  a  cross  above  that  word,  and  one 
had  a  circle,  without  a  cross,  imder  it.  •  All  these  bal- 
lots should  have  been  rejected.  Twenty-seven  ballots 
counted  for  the  incumbent,  and  marked  Exhibits  58,  59,  70,  77, 
124,  125,  129,  136,  138,  141  (2),  142,  143,  144,  146,  147,  148, 
150,  151,  152,  153,  155,  160,  162,  163,  164,  and  165,  should  have 
been  rejected.  Nearly  all  of  them  were  marked  only  in  the  party 
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circle,  and  most  of  those  so  marked  contained  crosses  made  with 
more  than  two  intersecting  straight  Unes,  and  a  few  had  other 
marks.  Some  of  these  ballots  were  probably  marked  without  any 
intention  on  the  part  of  the  voter  of  identifying  them,  but  all 
could  have  been  readily  used  for  that  purpose,  and  none  were  the 
crosses  required  by  the  statute.  Exhibit  128  had  a  mark  drawn 
from  the  party  circle  to  the  first  letter  "N"  of  the  appellation 
"National  Ticket."  ^  Exhibit  137  had  the  number  "12"  in 
the  upper  left-hand  comer.  Exhibit  145  had  a  cross  in  the  party 
circle,  and  another  to  the  left  of  it.  Exhibit  149  had  a  cross  in 
the  party  circle,  and  a  circle  inclosing  a  cross  made  just  below 
and  at  the  right  of  the  end  of  the  word  "Democratic."  Exhibit 
161  had  a  croes  in  the  democratic  circle,  and  the  circle  of  the 
people's  ticket  was  entirely  filled  with  marks,  perhaps  placed 
therein  to  cancel  a  cross  made  by  mistake.  All  these  should 
have  been  rejected.  In  one  ballot  a  cipher  was  placed  in  the 
square;  in  another  a  check  mark  (v)  was  placed  in  the  circle  and 
each  square  of  one  ticket;  and,  in  another  ballot,*  a  cross  was 
made  in  the  party  circle,  and  the  word  "Yes"  written  in  the 
squares  of  one  of  the  tickets.  In  each  of  these  cases  the  choice 
of  the  voter  was  plain,  but  he  did  not  express  it  in  the  manner 
provided  by  the  statute,  excepting  in  the  last  one,  where  identi- 
f^-ing  marks  were  also  used.  These  ballots  should  have  been  re- 
jected. Each  of  four  ballots  was  marked  only  with  a  straight 
line  in  the  party  circle,  and  should  have  been  rejected.  It  is 
not  practicable  to  adopt  a  rule  in  regard  to  identifying  marks 
which  would  be  applicable  in  all  cases.  It  will  not  do  to 
say  that  all  ballots  which  bear  marks  not  authorized  by  law 
should  be  rejected.  All  voters  are  not  alike  skillful  in  marking. 
Some  are  not  accustomed  to  using  a  pen  or  pencil,  and  may  place 
some  slight  mark  on  the  ballot  inadvertently,  or  a  cross  first 
made  may  be  clumsily  retraced.  It  is  evident  that  in  such  cases, 
and  in  others  where  the  unauthorized  mark  is  not  of  a  character 
to  be  used  readily  for  the  purpose  of  identification,  the  ballots 
should  he  counted,  but  where  the  unauthorized  marks  are  made 
deliberately,  and  may  be  used  as  a  means  of  identifying  the  bal- 
lot, it  should  be  rejected. 

*•  5.  The  appellee  complains  that  ballots  similar  in  marking 
to  some  of  tliosc  we  hold  should  have  been  excluded  were  offered 
hy  the  rontrstant  and  counted  for  him,  but  ns  the  incumbent 
docs  not  appeal,  we  cannot  determine  the  question  he  thus  pre- 
sents. The  conclupionp  announced  show  that  the  district  court 
reierted  votes  wihch  should  have  been  counted  for  the  contest- 
iint,  and  counted  votes  for  the  incumbent  which  should  have 
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been  rejected,  sufficient  in  number,  if  the  count  was  otherwise 
properly  made,  to  have  authorized  a  judgment  for  the  contestant. 
The  errors  committed  are  not  shown  to  have  been  without  pre- 
judice to  him,  and  the  judgment  of  the  district  court  is  there- 
fore reveirsed. 

ELECTIONS-METHOD  OF  VOTING  UNDER  "AUSTRALIAN" 
SYSTEM. — Under  the  "Australian  ballot  system,"  an  elector  desiring 
to  vote  an  entire  ticket  need  only  put  a  cross  at  the  head  of  the  ballot; 
but,  if  there  is  a  single  candidate  on  the  ticket  for  whom  be  does  not 
wish  to  vote,  he  must  omit  the  cross  at  the  top  and  place  it  opposite 
the  name  of  every  candidate  voted  for,  in  order  that  his  ballot  may  not 
be  counted  for  the  candidate  falling  under  his  displeasure:  Allen  v. 
Glynn,  17  Col.  338;  31  Am.  St.  Rep.  304,  and  note. 

ELECTIONS— INTENT  IN  MARKING  BALLOTS  FOR  IDEN- 
TIFICATION.—Under  the  New  York  ballot  law  prohibiting  marks  of 
identification  from  being  placed  on  ballots,  it  is  necessary,  in  order  to 
condemn  a  ballot,  to  prove  that  it  was  marked,  either  by  the  voter  or  by 
another  with  his  knowledge,  with  hia  intent,  or  the  intent,  known  to 
him,  of  such  other  person,  that  it  might  be  afterward  identified:  Ex- 
tended note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  249. 

ELECTIONS  —  POWER  OF  LEGISLATURE.  —  It  is  within  the 
power  of  the  legislature  of  a  state  to  prescribe  the  manner  in  which  the 
right  of  suffrage  shall  be  exercised:  State  v.  McEIroy,  44  La.  Ann.  796; 
32  Am.  St.  Rep.  355,  and  note;  Taylor  v.  Bleakley,  55  Kan.  1;  49  Am, 
St.  Rep.  233,  and  note. 

ELECTIONS— AUSTRALIAN  BALLOT  LAW— MARKING  BAL- 
LOTS.— Ballots  not  marked  with  a  cross  (X)  substantially  in  or  upon 
the  square  or  place  designated  by  the  Australian  ballot  law  should  not 
be  counted:  Taylor  v.  Bleakley,  55  Kan.  1;  49  Am.  St.  Rep.  233,  and 
note  240;  Parvin  v.  Winberg,  130  Ind.  561 ;  30  Am.  St.  Rep.  254. 
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CONFLICT  OF  LAWS— CONSTRUCTION  OF  CONTRACT.— A 

written  contract  dated  in  one  state,  offering  to  furnish  beer  at  a  certain 
place  in  another  state,  from  time  to  time,  as  ordered,  "  kegs  not  re- 
turned to  be  paid  for,"  and  accepted  at  the  latter  place,  is  a  contract 
made  in  the  latter  state,  and,  if  void  under  the  laws  thereof,  entitles  the 
buyer  to  recover  all  payments  made  thereunder,  witliout  deduction  for 
kegs  not  returned. 

PLEADING.— AN  AMENDMENT  TO  A  PETITION  containing 
nothing  but  statements  in  the  nature  of  conclusions  of  law,  is  properly 
stricken  out. 

Bishop  &  "Wilcoxen,  for  the  appellant, 

McVey  &  Cheshire,  for  the  appellee. 

100  ROBINSON,  J.  On  the  twenty-eighth  day  of  March, 
1891,  the  parties  to  this  action  entered  into  an  agreement  in 
writing,  of  which  the  following  is  a  copy: 
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'Teoria,  lU.,  March  26,  1891. 
**Mr.  Charles  De  France,  Des  Moines,  Iowa. 

"Dear  Sir:  We  propose  to  sell  you  oxn  keg  bottled  beer,  in 
refrigerator  cars,  delivered  on  track  in  Des  Moines,  from  time  to 
time,  as  you  may  order,  on  the  following  terms  and  conditions 
for  the  term  of  one  year,  viz:  Keg  beer  (our  best  brands),  six  dol- 
lars per  barrel.  Bottled  beer  'Amberlin,'  in  cases,  two  dozen 
quarts,  one  dollar  and  sixty  cents  per  case.  Bottled  beer,  *Ex- 
port,'  in  cases,  two  dozen  quarts,  one  dollar  and  forty  cents  per 
case.  After  the  first  two  cars,  cash  to  accompany  each  subse- 
quent order;  thus  allowing  a  credit  for  two  cars.  All  empty 
kegs,  cases,  and  bottles  are  to  be  shipped  back  promptly,  and  at 
the  end  of  six  months  from  date,  and,  on  the  first  settlement,  all 
empties  not  in  sight  must  be  paid  for  at  the  following  rates: 

i  barrels  C   $  2  25  each. 

i  (kegs)  C 1  50  each. 

I  (ponies)  C 1  00  each. 

Cases  C   25  each. 

Bottles  (quarts)  C  50  per  doz. 

**If  mutually  agreed,  this  proposition  may  be  renewed  for  a 
longer  period.  Yours  respoctfullv, 

"GIPPS  BREWING  COMPANY." 
*T)es  Moines,  Iowa,  March  28,  1891. 
*1  accept  the  above  pro^sition. 

"CHARLES  DE  FRANCE." 
"Des  Moines,  Iowa,  March  28,  1891. 
*^e,  the  undersigned,  hereby  guaranty  the  faithful  perform- 
ance of  all  the  stipulations  and  conditions  of  the  above  agree- 
ment, and  the  payment  of  all  money  due  ***  said  Gipps  Brewing 
Company,  of  Peoria,  Illinois,  from  said  Chas.  De  France,  by  rea- 
son of  said  agreement  S.  G.  COGSWELL, 

«F.  C.  NORFOIiK." 
During  the  spring  and  summer  of  that  year,  the  plaintiff  ship- 
pod  to  the  defendant  at  Des  Moines,  beer,  barrels,  kegs,  and 
cases  of  the  aggregate  value,  as  fixed  by  the  agreement,  of  six 
thousand  and  thirty-two  dollars  and  sixty-seven  cents,  and 
money  was  paid,  and  cases  retumod.  to  the  value  of  three  thoai- 
sand  thr*>e  hundred  and  forty  dollars  and  fifteen  cents.  The 
plainfifT  peeks  to  recover  the  rernainder  of  the  agreed  price. 
The  dofondant  nllrpos  that  the  agreement  between  the  parties 
■waa  to  he  pnrformed  in  this  state;  that  it  was  for  the  sale  of  in- 
toxioatincr  liquors:  that  dofendant  was  not  authorized,  under  the 
laws  of  this  state,  to  purchase  or  to  own,  or  keep  with  intent  to 
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poirchase  or  own,  or  keep  with  intent  to  sell  intoxicat- 
ing liquors;  that  the  agreement  was  in  violation  of  the  laws 
of  this  state;  and  that  the  liquors  in  question  were  sold 
to  him  under  the  agreement,  in  violation  of  law.  The  defend- 
ant further  alleges  that  on  the  night  of  August  16,  1891,  his 
place  of  business  was  destroyed  by  fire,  and  that  in  it  were  beer 
barrels,  kegs,  and  cases  owned  by  the  plaintiff,  which  the  par- 
ties agreed  were  of  the  value  of  one  thousand  five  hundred 
and  sevenly-two  dollars  and  seventy  cents,  which  were  also  de- 
stroyed; that  the  fire  was  without  fault  on  his  part;  and  that 
he  is  not  liable  to  the  plaintiff  for  its  property,  which  was 
burned  as  stated.  In  his  counterclaim,  the  defendant  asks  to 
recover  the  amount  of  the  payments  for  beer  he  has  made  under 
the  agreement,  which  is  admitted  to  be  two  thousand  five  hun- 
dred and  seventy-nine  dollars  and  fifty  cents.  The  judgment 
rendered  was  for  what  remained  of  that  amount  after  deduct- 
ing therefrom  the  value  of  the  barrels,  kegs,  and  cases  burned. 

***■  1.  Before  the  trial  was  commenced,  the  plaintiff  filed  an 
amendment  to  its  petition,  in  which  it  alleged  that  the  contract 
inserted  in  the  petition,  and  which  we  have  set  out,  was  not  the 
contract  for  the  sale  of  the  merchandise  for  the  value  of  which 
this  action  is  brought,  but  only  an  agreement  as  to  what  the 
prices  should  be  for  merchandise  defendant  should  order  from 
time  to  time,  and  was  only  intended  to  be  the  basis  or  price  list 
for  such  sales  as  the  parties  to  it  should  afterward  agree  upon; 
that  no  sales  were  made  until  orders  were  sent  to  and  accepted 
by  the  plaintiff;  and  that  the  agreement  was  binding  upon  the 
parties  thereto  as  to  the  price  of  the  merchandise  sold  for  one 
year.  A  motion  of  the  defendant  to  strike  the  amendment  from 
the  files  was  sustained,  and  of  that  ruling  the  plaintiff  com- 
plains. It  is  not  alleged  that  the  agreement  first  made  was  set 
aside,  or  in  any  manner  modified  by  a  subsequent  one,  and  the 
amendment  appears  to  have  been  intended  to  interpret  the 
agreement,  and  to  state  its  effects.  Its  statements  were  in  the 
nature  of  coaiclusions  of  law,  and  it  was  properly  stricken  from 
the  files. 

2.  It  is  admitted  that,  if  the  contracts  of  sale  in  question 
were  Iowa  contracts,  they  were  in  violation  of  the  laws  of  this 
state,  and  that  appellant  cannot  recover  for  the  liquor  sold.  It 
is  contended  by  the  aippellant  that  the  sales  W'Cre  made  in  the 
state  of  Illinois,  and  are  governed  by  the  laws  of  that  state, 
which  permit  sales  of  the  character  of  those  in  question.  It 
will  be  observed  that  the  contract  set  out  does  not  purport  to 
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effect  any  sale  whatever.  On  the  part  of  the  plaintiff,  it  ia 
an  offer  to  sell  beer  of  certain  kinds  in  specified  packages,  at 
stated  rates,  on  terms  indicated.  It  did  not  bind  the  defend- 
ant to  make  purchases,  but  was  designed  to  induce  him  to  do  so, 
and  to  make  definite  the  terms  and  conditions  upon  which  he 
could  rely.  The  orders  he  gave  -were  based  upon  ***  tha.t 
agreement,  and  were  governed  in  all  respects  by  it.  That  is 
shown  beyond  question  by  the  correspondence  and  dealings  be- 
tween the  parties.  When  beer  was  shipped  to  the  defendant, 
an  expense  bill,  but  no  bill  of  lading,  was  sent  to  him.  There 
is  nothing  that  shows  that  the  beer  was  delivered  to  him  on  the 
cars  at  Peoria,  where  it  was  shipped.  The  place  and  manner 
of  delivery  were  fixed  by  the  contract,  and  were  to  be  "in  re- 
frigerator cars,  delivered  on  track  in  Des  Moines,  from  time  to 
time,"  as  defendant  should  order.  It  was  his  right  to  insist  upon 
delivery  in  Des  Moines,  and  he  could  not  be  compelled  to  accept 
the  beer  elsewhere.  Nor  is  there  anything  in  the  record  to  show 
that  he  waived  his  rights  in  that  respect.  The  charges  for 
transportation  were  paid,  in  the  first  instance,  by  the  defendant 
at  Des  Moines,  but  were  deducted  from  the  contract  price  of  the 
beer.  The  agreement  fixing  the  terms  of  sale  was  forwarded  to 
Des  Moines,  and  there  signed.  It  contained,  in  effect,  a  continu- 
ing offer  to  sell  beer  on  the  terms  stated:  See  Muscatine  Water- 
works Co.  v.  Muscatine  Lumber  Co.,  85  Iowa,  112;  39  Am.  St. 
Rep.  284;  Judd  v.  Day,  50  Iowa,  247.  That  offer  waa  ac- 
cepted when  a  letter  was  written  or  telegram  sent,  ordering 
beer  to  the  extent  of  the  order,  and  the  acceptance  took  effect 
from  the  time  the  letters  were  mailed  and  the  telegrams  were 
sent:  Ferrier  v.  Storer,  63  Iowa,  487;  50  Am.  Rep.  752;  Tegler 
Y.  Shipman,  33  Iowa,  198;  11  Am.  Rep.  118.  The  beer  ordered 
was  delivered  at  Des  Moines,  as  required  by  the  contract. 

We  conclude  that  the  sales  were  made  in  this  state,  and  that 
they  arc  ;:ovemed  by  its  laws  which  were  in  force  at  that  time. 
Our  conclusion  is  sustained  to  some  extent  by  the  following  au- 
thorities: Sedgwick  v.  Cottingham,  64  Iowa,  512;  Hooper  ▼. 
Cliicapo  etc.  Co.,  27  Wis.  82;  9  Am.  Rep.  439;  Suit  ▼.  Wood- 
hall,  113  Mass.  391;  Wasserboehr  v.  Boulier,  84  Me.  165;  30  Am. 
St.  Rep.  344;  2  Benjamin  on  Sales,  sec.  1040;  21  Am.  &  Eng. 
Ency.  ***  of  l/iw,  528,  note  1.  Cases  are  cited  by  the  appellant 
which  are  claimed  to  hold  a  different  rule,  but  we  think  that  in 
most,  if  not  all.  of  them,  the  controlling  facts  were  nnlike  those 
in  this  rnsp,  and  that  different  principles  were  involved.  When 
the  sales  in  queffion  were  mnde.  the  defendant  had  not  obtained 
the  right  to  purchase  and  deal  in  intoxicating  liquors.       The 
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sales  were  in  violation  of  the  law,  and  no  recovery  therefor  can 
be  had. 

3.  Section  1550  of  the  code  provides  that:  "All  payments  or 
compensation  for  intoxicating  liqnor  sold  in  violation  of  this 
chapter,  whether  such  pa}Tnents  or  compensation  be  in  money 
....  or  anything  else  whatsoever,  shall  be  held  to  have  been 
received  in  violation  of  law,  and  against  equity  and  good  con- 
science, and  to  have  been  received  upon  a  valid  promise  and 
agreement  of  the  receiver,  in  consideration  of  the  receipt 
thereof,  to  pay  on  demand  to  the  person  furnishing  such  con- 
sideration the  amount  of  said  money."  Under  this  provisioi^^ 
the  defendant  is  entitled  to  recover  the  money  he  has  paid  on  ac- 
count of  the  sales  in  question.  He  complains  of  the  ruling  of 
the  court  which  deducted  from  that  amount  the  value  of  the 
beer  barrels,  kegs,  and  cases  in  which  beer  had  been  shipped  to 
him,  which  were  burned.  The  contract  in  suit,  in  terms,  re- 
quires the  defendant  to  return  the  property  destroyed,  or  pay 
therefor  the  prices  specified.  That  provision  cannot  be  separated 
from  the  remainder  of  the  agreement,  but  was  a  necessary  part 
of  it.  The  defendant  was  not  dealing  in  the  property  therein 
desaribed,  excepting  so  far  as  was  necessary  to  carry  on  his  il- 
legal business.  It  was  sent  as  necessary  to  complete  the  sales, 
and  for  no  other  purpose;  and  the  provision  for  its  return,  and 
for  payment  if  it  was  not  returned,  was  merely  to  fix  the  liabil- 
ity which  the  defendant  would  incur  by  reason  of  the  sales,  as 
an  incident  of  them.  It  was  said  in  Reynolds  v.  Nichols,  13 
Iowa,  408,  to  be  *^*  well  settled  "that  any  promise,  contract,  or 
undertaking,  the  performance  of  which  would  tend  to  promote, 
advance,  or  carry  into  effect  any  object  or  purpose  which  is  un- 
lawful, is  in  itself  void,  and  will  not  maintain  an  action."  If 
the  provision  under  consideration  were  separable,  it  would  be 
void,  because  intended  to  promote  an  illegal  purpose;  but  we 
tliink  the  agreement  as  expressed  in  the  writing  must  be  regarded 
as  entire  and  indivisible,  lacking  only  an  order  to  give  it  effect, 
and  that  it  is  wholly  illegal.  It  follows  that  it  imposed  no  ob- 
ligation on  defendant  to  return  the  property  in  question.  He 
had  collected  and  stored  it,  and  in  law  held  it  as  a  mere  depos- 
itary for  the  plaintiff,  and  was  not  liable  for  damage  or  loss 
which  occurred  without  fault  on  his  part.  We  are  of  the  opin- 
ion that  the  court  rightly  instructed  the  jury  to  return  a  verdict 
for  the  defendant,  but  that  it  erred  in  not  requiring  a  verdict 
for  the  full  amount  of  the  payments  he  had  made  to  plaintiff. 

On  the  appeal  of  the  plaintiff,  the  judgment  is  aflBrmed.  On 
the  appeal  of  the  defendant,  it  is  reversed. 
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SALES  IN  VIOLATION  OF  LAW— CONFLICT  OF  LAWS.— A 
rendor  who  sells  intoxicating  liquors  in  one  state,  where  such  sale  ii 
▼alid,  to  a  purcbdser  who  intends  to  sell  them  at  retail  in  another  statea 
where  such  sale  is  illegal,  cannot  maintain  an  action  for  their  price  in, 
the  latter  state,  if  such  action  ia  prohibited  by  statute  :  Knowlton  t. 
Doherty,  87  Me.  518;  47  Am.  6t.  Kep.  349;  Graves  v.  Johnson,  1S6 
Mass.  211 :  32  Am.  St.  Bep.  446.  and  extended  note. 


WuBLEY  V.  State  Insurance  Company. 

■;  [91  Iowa,  160,] 

INSURANCE.— THE  VACANCY  of  a  house  alone  does  not  avoid 
A  policy  of  insurance  prohibiting  vacancy  of  the  '*  premises"  and  cover- 
ing both  such  house  and  a  barn. 

INSURANCE— VACANCY.— A  policy  of  insurance  for  several 
years  on  premises  to  be  occupied  by  tenants  prohibiting  the  vacancy  of 
the  premises  is  not  rendered  vuid  by  short  vacancies  caused  by  the  lapee 
of  a  reasonable  time  in  changing  tenants. 

INSURANCE— PREMATURE  SUIT.— A  policy  of  fire  insurance 
providing  for  payment  within  sixty  days  after  notice  and  proof  of  loss,  ia 
controlled  as  to  the  time  of  commencing  an  action  fur  the  loss  by  a  stat- 
ute providing  that  no  action  shall  be  begun  on  any  policy  within  ninety 
days  after  notice  of  loss;  and,  unless  proof  of  loss  is  waived,  an  action 
b^uii  before  the  expiration  of  tlie  ninety  days  is  prematurely  brought. 

INSURANCE.— A  MORTGAGEE  to  whom  a  policy  of  fire  insur- 
ance is  assigned  as  security,  who  appears  in  an  action  to  recover  for  a 
loss  under  the  policy,  and  disclaims  all  interest  in  it,  estops  himself  from 
ever  claiming  under  the  policy,  and  enables  the  insured  to  maintain  the 
action. 

A.  Hollingsworth  and  J.  C.  Davis,  for  the  appellant 

0.  B.  Ayere,  and  Craig,  McCrary  &  Craig,  for  the  appellee. 

****  GIVEN,  J.  1.  We  first  consider  the  case  as  presented  on 
plaintifl's  appeal.  The  question  is,  whether  the  court  erred 
in  sustaining  defendant's  motion,  on  the  second  ground  thereof. 
There  is  no  conflict  whatever  in  the  evidence  as  to  the  condition 
of  the  insured  property  at  the  time  of  the  fire,  and,  therefore, 
there  was  no  question  of  fact,  as  to  its  being  vacant  or  not,  to 
submit  to  the  jury.  It  was  for  the  court  to  determine,  as  a  mat- 
ter of  law,  whether,  under  the  terms  of  the  policy  and  the  un- 
disputed facts,  the  policy  had  become  void.  Numerous  casea 
are  cited  wherein  the  policy  was  conditioned  against  the  prop- 
erty becoming  vacant,  or  unoccupied,  or  vacant  and  unoccupied, 
and  wherein  it  is  determined  that  the  facts  did  or  did  not  consti- 
tute a  breach  of  the  condition.  The  language  of  this  policy  is  so 
different  that  those  oases  have  but  little  application. 

The  second  ground  of  defendant's  motion  is,  that  it  aippeared 
without  dispute  that  at  the  time  of  the  fire  the  house  was  vacant. 
The  property  insured  wa«  the  dwclling-hoxiae,  and  the  barn  in  the 
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rear  of  it.  The  condition  of  the  policy  is:  "Or  if  there  is  any 
change  in  the  occupant  or  occupancy  of  the  premises  insured,  or 
if  they  become  vacant,  ....  this  policy  shall  be  void.'*  Forfei- 
tufre  is  claimed,  not  because  of  any  change  in  the  occupant  or 
occupancy,  but  because  the  house  became  vacant.  While  it  was 
entirely  competent  for  the  parties  to  have  agreed  upon  a  for- 
feiture in  case  any  part  of  the  insured  premises  should  become 
vacant,  such  is  not  this  contract,  but  it  is,  "Or  if  they  [the  in- 
sured premises,  *^^  the  house  and  bam]  become  vacant,"  the 
policy  shall  become  void.  It  is  not  claimed  that  the  bam  was 
vacant.  The  plaintiff  was  keeping  a  cow,  horses,  harness, 
vehicles,  feed,  etc.,  therein,  and  using  it  as  such  bams  are  gener- 
ally used.  It  seems  entirely  clear  that  the  ■condition  of  the 
policy  is  against  the  premises  insured  (the  house  and  bam)  be- 
coming vacant,  and  not  against  one  or  the  other  becoming  va- 
cant: Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va.  605;  McQueeney  v. 
Phoenix  Ins.  Co.,  52  Ark.  257;  20  Am.  St.  Eep.  179;  Carver  v. 
Hawkeye  Ins.  Co.,  69  Iowa,  202;  Kimball  v.  Monarch  Ins.  Co., 
70  Iowa,  513.  The  only  case  cited  by  appellee  on  this  point 
that  requires  special  mention  is  Connecticut  Fire  Ins.  Co.  v. 
Tilley,  88  Va.  1024;  29  Am.  St.  Eep.  770.  That  insurance  was 
on  sixteen  tenement  houses,  at  one  hundred  and  eighty-seven 
dollars  and  fifty  cents  on  each,  aggregating  three  thousand  dol- 
lars. They  were  constructed  fn  eight  double  houses,  with  lanes 
between,  each  of  the  sixteen  being  a  separate  and  distinct  tene- 
ment. The  policy  provided,  "if  the  premises  become  unoccu- 
pied," etc.  The  court  held  that  the  insurance  and  condition  as 
to  nonoccupancy  related  to  each  house,  and  not  to  the  whole, 
as  one  house.  It  does  not  appear,  as  in  this  case  and  in  Garver 
V.  Hawkeye  Ins.  Co.,  69  Iowa,  202,  that  the  premium  paid  was  a 
gross  sum,  or  that  the  houses  were  intended  to  be  occupied  to- 
gether, as  are  houses  and  bams  such  as  those  covered  by  the 
policy  in  suit. 

2.  The  facts  concerning  the  house  are  these:  The  fire  oc- 
curred on  Saturday  night,  January  30,  1892.  On  Wednesday 
preceding,  one  Shepherd,  who  occupied  the  house  as  plaintiff's 
tenant,  moved  out.  Some  time  prior,  plaintiff  had  occupied 
two  rooms  as  a  lodging,  Shepherd's  family  occupying  the  other 
rooms.  When  plaintiff  went  elsewhere  to  lodge,  he  left  a  stove, 
two  chairs,  some  picture  frames,  stepladder,  pick,  shovel,  and 
hatchet  in  his  rooms,  *'*'*  which  remained  in,  and  were  destroyed 
with,  the  house.  Some  weeks  before  Shepherd  moved  out, 
plaintiff  rented  the  house  to  one  Williams;  and,  on  the  Friday 
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and  Saturday  preceding  the  fire,  plaintiff,  Mr.  "Williams,  and  some 
of  Mr.  Williams'  family  were  engaged  in  repairing  and  cleaning 
the  house,  with  the  view  to  ^Ir.  Wlliams  moving  into  it  on  the 
Monday  following.  The  policy  expressly  provides  that  the 
house  was  "to  be  occupied  by  a  tenant,  as  a  family  residence 
only,"  and  it  was  for  three  years.  It  must  surely  have  been  con- 
templated by  the  parties  that  there  would  be  changes  of  ten- 
ants during  the  life  of  the  policy,  and  that  some  time  would  in- 
lenene  between  the  going  out  of  one  and  the  coming  in  of 
another.  The  condition  against  the  premises  becoming  vacant 
must  have  been  made  in  view  of  this  probability,  and  it  was  not 
intended  that  the  lapse  of  a  reasonable  time  in  changing  tenants 
should  render  the  policy  void.  Shepherd  moved  out  on  Wed- 
nesday, and  returned  the  key  to  plaintiff  on  Thursday.  Friday 
and  Saturday,  plaintiff  and  Williams,  his  tenant,  occupied  the 
house,  cleaning  and  repairing  it  preparatory  to  Williams'  moving 
in  on  Monday.  Surely,  the  house  was  not  vacant,  within  the 
meaning  and  intention  of  the  parties,  as  expressed  in  the  policy: 
Eddy  V.  Hawkeye  Ins.  Co.,  70  Iowa,  472;  59  Am.  Rep.  444. 
Our  conclusion  is,  that  the  court  erred  in  sustaining  defendant's 
motion  on  the  second  ground  thereof. 

3.  We  next  consider  the  case  as  presented  on  defendant's  ap- 
peal: On  March  17,  1892,  notice  and  proofs  of  the  loss  occurring 
January  30th  were  served  on  defendant's  local  agent  at  Keokuk, 
the  agency  from  which  the  policy  issued,  and  on  March,  20th, 
said  notice  and  proofs  were  received  through  the  mail  by  the 
defendant.  This  action  was  commenced  May  20,  1892^1ess 
than  ninety  days  from  the  time  that  notice  and  proofs  of  loss 
were  given.  Section  1734  of  McClain's  code  provides  that  no 
action  shall  be  begun  *•"*  on  any  policy  of  insurance  within 
ninety  days  after  notice  of  the  loss  has  been  given.  This  policy 
provides  for  the  payment  of  the  loss  'Vithin  sixty  days  after 
due  notice  and  satisfactory  proof  of  same  are  received  at  its  office 
in  Dos  Moines."  Plaintiff  contends  that  by  this  provision  the 
defendant  waived  the  statutory  requirement,  and  that,  as  pavment 
was  to  be  made  within  sixty  days,  an  action  could  be  commenced 
afier  the  lapse  of  that  time,  and  before  the  expiration  of  the 
ninety  days.  In  Taylor  t.  Merchants'  etc.  Ins.  Co.,  83  Iowa, 
402,  wherein  the  policy  provided  for  payment  within  sixty  days 
after  notice  and  proof  of  loss,  this  court  held  that  the  statute 
was  controlling  as  to  the  time  of  commencing  an  action,  and  that 
the  action,  having  boon  begun  before  the  expiration  of  ninety 
days,  was  prematurely  brought.     Pending  arguments  on  defend- 
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ant's  motion  for  a  verdict,  plaintiff,  with  leave,  filed  an  amend- 
ment to  his  petition,  alleging  that  on  February  11,  1892,  de- 
fendajit  waived  notice  and  proof  of  loss.  This  allegation  was 
denied,  and  no  evidence  whatever  offered  to  sustain  it.  There 
being  no  evidence,  the  allegation  of  waiver  cannot  be  considered, 
m  passing  upon  the  first  ground  of  defendant's  motion,  even  if 
it  be  true,  as  stated  by  plaintiff  in  argument,  that  evidence  was  not 
offered  because  of  the  ruling  on  the  second  ground  of  the  mo- 
tion. We  think  the  action  was  prematurely  begun,  and  that  the 
motion  should  have  been  sustained,  on  the  first  ground  thereof. 

4.  Nannie  M.  Smith,  having  sold  the  insured  property  to 
plaintiff,  assigned  to  him  all  her  title  and  interest  in  the  policy, 
defendant  consenting  thereto.  Nannie  M.  Smith  held  a  mort- 
gage from  plaintiff  on  the  land  and  buildings,  which  mortgage 
had,  prior  to  the  fire,  been  assigned  to  George  Engelhart,  and  on 
which  six  hundred  dollars  was  unpaid.  Plaintiff  introduced  in 
evidence  a  writing  signed  by  said  Engelhart,  wherein  he  stated 
that  he  considered  the  real  i^«  estate  ample  security  for  his 
mortgage,  and  waived  all  claim  under  the  policy.  Pending  the 
argument  on  defendant's  motion,  said  Engelhart,  by  leave  of 
court,  filed  his  petition  of  intervention,  disclaiming  any  interest 
in  the  policy.  With  such  a  disclaimer  on  file,  Mr.  Engelhart 
would  surely  be  barred  from  ever  claiming  under  the  policy. 
The  disclaimer  required  no  proof,  and,  whatever  might  be  the 
rule  in  its  absence,  with  it  in  the  case,  the  third  ground  of  de- 
fendant's motion  was  properly  overruled. 

It  follows  from  the  conclusions  reached  that  on  both  appeals 
the  judgment  of  the  district  court  is  reversed. 

INSURANCE  — TEMPORARY  VACANCY  OF  PREMISES.— To 
constitute  occupancy  of  a  dwelling-honse,  within  the  meaning  of  a  fire 
insurance  policy,  it  need  not  be  used  continuously.  The  family  may  be 
absent  for  health,  pleasure,  businesf,  or  convenience,  for  reasonable 
periods:  Moody  v.  Insurance  Co.,  52  Ohio  St.  12;  49  Am.  St.  Rep.  699. 
See  the  discussion  of  this  subject  in  the  extended  notes  to  Moore  v. 
Phoenix  Ins.  Co.,  10  Am.  St.  Rep.  392,  and  Cook  v.  Continental  Ins. 
Co.,  35  Am.  Rep.  443. 

INSURANCE— VACANCY  OF  PREMISES— CHANGE  OF  TEN- 
ANT. — Under  a  policy  of  insurance  on  leased  premises,  which  contains 
a  condition  prohibiting  a  vacation  of  occupation  vithont  the  written 
consent  of  the  insurer,  a  reasonable  time  must  be  allowed  to  carry  out 
a  change  of  tenants  without  imposing  upon  the  insured  the  penalty  of 
either  an  intended  or  permitted  vacation  of  the  insured  premises:  Doud 
V.  Citizens'  Ins.  Co.,  141  Pa.  St.  47;  23  Am.  St.  Rep.  263,  and  note? 
Roe  v.  Dwelling  House  Ins.  Co.,  149  Pa.  St.  94;  34  Am.  St.  Rep.  696, 
and  note. 

Ah.  St.  Rkp.,  You  LI.— a 
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MiLFOEu  V.  Morris. 

(91  Iowa,  198.] 

SURETYSHIP— SETTLEMENT  WITH  PRINCIPAI^ESTOP- 
PEL  AGA12*ST  SURETY.— If,  at  the  end  of  an  officer's  first  term,  a  set- 
tlement is  made  with  him  by  ttie  obligor  in  the  first  bond,  without  the 
production  of  any  money,  and  by  tlie  acceptance  of  a  wortiiless  draft, 
while  lacts  exist  which  sliould  put  the  obligee  on  inquiry  as  to  a  prior 
defalcation  by  the  officer,  the  sureties  on  such  officer's  bond  for  a  second 
term  are  not  estopped  from  showing  that  a  defalcation  for  w  hich  they 
are  sought  to  be  ciiarged  occurred  prior  to  the  making  and  approval  of 
their  bond;  and  upon  making  such  proof  they  are  not  liable. 

SURETYSHIP  — INDORSEMENT  ON  BOND  — NOTICE  TO 
BDRETY. — An  indorsement  or  recital  not  on  a  bund  at  the  time  it  is 
signed  by  sureties,  but  put  on  afterward,  is  nut  notice  to  them. 

P.  E.  C.  Lally,  T.  J.  Garrison,  and  J.  J.  Kussell,  for  the  appel- 
lants. 

J.  P.  Conner,  for  the  appellee. 

*»»  KINNE,  J.  1.  On  the  third  Monday  of  September, 
1890,  deieiidant  Morris  was  elected  treasurer  of  plaiutiir,  and  on 
the  23d  of  said  month  duly  qualified  as  such  officer  by  the  exe- 
cution and  delivery  to  plaintiff  of  a  bond  containing  the  usual 
conditions,  and  which  was  signed  by  the  other  defendants  as 
sureties.  It  is  claimed  that,  at  the  termination  of  his  term  of 
oflB-ce,  he  was  owing  plaintiff,  as  such  treasurer,  the  sum  of  two 
thousand  two  hundred  and  ninety-six  dollars  and  *®®  twenty- 
eight  cents,  which  he  failed  and  refused  to  account  for  and  turn 
oveo:  to  his  successor  in  office.  The  answer  of  the  sureties  admit- 
ted the  corporate  capacity  of  plaintiff,  and  denied  all  other  al- 
legations of  the  petition.  It  also  stated  that  all  moneys  wliich 
Morris  had  in  his  possession  or  under  his  control  as  treasurer 
of  plaintiff  at  the  time  the  bond  was  accepted  and  approved, 
as  well  as  all  moneys  received  by  him  as  treasurer  of  plaintiff, 
from  tlie  time  said  bond  was  accepted  until  the  expiration  of  his 
term  of  office  on  the  third  Monday  of  September,  1891,  had, 
prior  to  the  commencement  of  his  suit,  been  paid  out  on  orders 
drawn  by  plaintiff  on  him.  That  on  the  23d  of  September, 
1890,  said  Morris,  as  treasurer  of  plaintiff  for  the  year  preceding 
said  23d  of  September,  1890,  made  his  annual  report  as  treas- 
urer to  the  board  of  directors  of  plaintiff,  wherein  he  credited 
himself  with  a  balance  of  three  thousand  one  hundred  and 
irixty-three  dollars  and  sixty-three  cents  as  then  due  from  him 
to  plaintiff  for  the  preceding  year.  That  about  the  time  he 
made  said  report,  and  before  the  bond  sued  on  had  been  ac- 
cepted, plaintiff's  board  examined  his  accounts,  and  settled  same. 
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finding  the  balance  due  as  above  stated.  That  at  the  time 
Morris  made  the  report,  and  at  the  time  of  said  settlement,  he 
did  not  have  in  his  possession,  or  under  his  control,  said  sum,  or 
any  part  of  it;  but  in  settlement  submitted  to  said  board  cer- 
tain drafts,  checks,  and  bills  of  exchange  as  representing  said 
amount.  That  said  drafts,  checks,  and  bills  of  exchange  did  not 
represent  money,  and  were  of  no  actual  value,  but  were  obtained 
for  the  purpose  of  settlement  by  said  treasurer.  That  at  no 
time  between  the  time  of  making  said  report  and  settlement  and 
the  acceptance  of  said  bond  did  Morris  have  in  his  possession, 
or  under  his  control,  said  three  thousand  one  hundred  and  sixty- 
three  dollars  and  sixty-three  cents,  ox  any  part  of  it,  but  had, 
long  prior  to  ^^^  the  time  of  making  said  report,  converted  the 
same  to  his  own  use.  That  said  board  when  it  made  said  settle- 
ment and  accepted  said  bond,  knew  that  said  treasurer  did  not 
have  said  money  in  his  possession  or  under  his  control.  That 
said  moneys  are  the  same  moneys  sued  for  in  this  action.  That 
no  part  of  the  money  shown  by  said  report  and  settlement  was 
ever  in  the  possession  or  control  of  said  treasurer  at  or  since  the 
execution,  delivery,  and  acceptance  of  the  bond  sued  on.  They 
further  aver  that,  since  they  signed  the  bond,  it  has  been  mate- 
rially altered,  whereby  defendants'  obligations  have  been 
changed,  and  that  said  alteration  consisted  in  indorsing  on  the 
face  thereof  the  following:  "Teachers'  fund  on  hand,  two  thou- 
sand eight  hundred  and  two  dollars  and  eighty-two  cents;  con- 
tingent fund,  three  hundred  and  sixty  dollars  and  eighty-seven 
cents;  total,  three  thousand  one  hundred  and  sixty-three  dollars 
and  sixty-nine  cents."  That  said  indorsement  was  made  with- 
out the  knowledge  or  consent  of  defendants.  Defendant  Morris, 
in  a  separate  answer,  denied  all  of  the  allegations  in  the  petition. 
The  cause  was  tried  to  the  court,  and  a  decree  entered  for  plain- 
tiff for  the  amount  claimed  and  for  costs. 

2.  The  defense  in  this  action,  in  brief,  is  that  the  defalcation 
on  the  part  of  the  treasurer  occurred  during  his  term  of  office 
prior  to  the  execution  of  the  bond  sued  on;  that  the  sureties  are 
not  concluded  by  the  settlement  because  the  money  was  not  pro- 
duced, and  it  was  therefore  not  such  a  settlement  as  the  law  con- 
templated; that  the  bond  was  materially  altered  after  defendants 
signed  it.  This  court  has  held  that  when  an  officer  charged  with 
the  custody  of  public  funds  is  re-elected  one  or  more  times,  and 
serves  two  or  more  terms,  sureties  upon  a  subsequent  bond  be- 
come prima  facie  liable  for  such  balance  of  the  previous  account 
as  is  chargeable  to  their  principal:  District  Tp.  of  Fox  v.  Me- 
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Cord,  54  Iowa,  346;  ^^  Kelly  v.  State,  25  Ohio  St.  569;  Kagaj 
V.  Trustees,  68  111.  75;  Pine  County  v.  Willard,  39  Minn.  125; 
12  Am.  St.  Kep.  622.  The  question,  then,  arises,  May  the  sure- 
ties show  that  the  defalcation  existed  prior  to  the  time  Morris 
settled  with  the  board,  or  are  they  concluded  by  his  report? 
Appellee  relies  upon  Boone  County  v.  Jones,  54  Iowa,  699,  37 
Am.  Eep.  229,  in  support  of  his  contention  that  appellants  are 
estopped  from  showing  that  Morris  did  not  have  the  money 
which  he  charged  himself  with,  at  the  beginning  of  his  last  term 
of  office.  In  that  case,  it  appears  that  the  treasurer's  accounts 
for  the  year  1876  had  been  closed  by  his  charging  himself  with 
amounts  to  balance,  which  balances  were  by  him  carried  for- 
ward with  his  accounts  as  treasurer  for  1877  as  so  much  cash  on 
hand.  This  settlement  appears  to  have  been  made  in  January, 
1877.  The  bond  was  executed  in  November,  1876.  At  the  set- 
tlement Jones  made  an  accounting.  Just  what  sort  of  a  show- 
ing he  made  to  the  board  that  he  had  the  money  called  for  on 
hand  does  not  appear.  It  was  proposed  to  show  that  for  the 
term  for  which  defendants  were  his  bondsmen  Jones  had  paid 
out  more  money  than  he  had  received,  and  that  the  deficit  oc- 
curred before  the  bond  was  given. 

All  this  was  excluded,  on  the  ground  that  the  treasurer  and 
his  sureties  were  bound  by  the  settlement  of  1877,  and  other 
subsequent  settlements.  The  facts  in  Boone  County  v.  Jones, 
54  Iowa,  699,  37  Am.  Rep.  229,  are  somewhat  different  from 
those  in  the  case  at  bar.  In  that  case,  settlements  were  had 
after  the  bond  was  given;  in  the  case  at  bar,  the  settlement  wag 
made  before  the  bond  was  given.  Again,  Boone  County  v. 
Jones,  54  Iowa,  699.  37  Am.  Rep.  229,  was  rested  in  part  on  the 
fact  that,  in  the  absence  of  evidence  to  the  contrary,  it  would  be 
presumed  that  the  board  of  supervisors  did  their  duty,  and  made 
such  a  settlement  as  the  law  required.  That  case  is,  then,  dis- 
tinguishable from  the  one  at  bar,  for,  in  this,  the  board  of  di- 
rectors, in  making  ****  settlement  with  Morris,  did  not  require 
him  to  produce  the  money  which  his  books  showed  he  owed  the 
district,  but  settled  with  him  for  his  first  term's  indebtedness 
upon  the  presentation  of  a  draft  covering  the  amount.  If  the 
settlement  made  in  the  case  at  bar  was  such  a  one  as  the  law 
contcmplntes,  then,  under  Boone  County  v.  Jones,  54  Iowa,  699, 
37  Am.  Rep.  229,  the  sureties  mifrht  be  estopped  from  qucstion- 
injr  the  facts  as  shown  by  the  officer's  books.  Our  statute  pro- 
vides that  the  l)oard  of  supervisors,  at  their  recnilar  meetinjrs  in 
Jannary  and  June  of  each  year,  "shall  make  a  full  and  complete 
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settlement  with  the  county  treasurer/'  as  they  must  also  when  he 
goes  out  of  office:  Code,  sees.  913,  917.  As  to  school  treasurers, 
it  is  provided  that  the  board  of  directors  "shall,  from  time  to 
time,  examine  the  accounts  of  the  treasurer,  and  make  settlement 
with  him":  Code,  sec.  1732.  The  language  of  the  two  sections 
is,  in  substance,  the  same.  It  was  held  in  Webster  County  v. 
Hutchinson,  60  Iowa,  724,  that  sureties  of  a  county  treasurer 
were  not  concluded  when  the  books  had  been  balanced  without 
the  proper  settlement  having  been  made — that  is,  without  the 
production  of  the  funds  shown  to  be  on  hand.  A  few  days  be- 
fore the  settlement  in  the  case  at  bar  was  made,  Morris  had  pre- 
sented in  settlement  of  the  amount  conceded  to  have  been  due 
from  him  some  money,  a  draft,  a  grain  ticket,  and  his  personal 
check  on  a  bank.  He  claimed  that  he  had  the  money,  but  it 
was  not  safe  to  bring  it  to  a  meeting  held  in  the  night.  At  the 
next  meeting,  when  the  settlement  was  effected,  Morris  produced 
a  draft  on  a  solvent  bank  for  an  amount  greater  than  he  owed 
the  district.  This  draft  was  treated  by  the  board  as  money,  and, 
on  the  faith  of  it,  the  settlement  was  accomplished,  and  the  bond 
sued  on  approved.  The  evidence  shows  that,  before  making 
this  *^^  settlement,  the  board  knew  that  it  was  talked  that  Mor- 
ris was  behind  in  his  accounts.  It  may  be  conceded  that,  when 
the  settlement  was  effected,  the  board  thought  Morris  had  the 
money,  but  we  think,  in  view  of  the  fact  that  they  knew  it  was 
currently  rumored  that  he  was  short,  that  but  a  few  days  before 
he  had  attempted  to  make  a  settlement  by  tendering  some  money, 
a  draft,  a  wheat  ticket,  and  his  personal  check,  they  should  be  held 
to  the  exercise  of  vigilance  in  making  a  settlement  with  him.  The 
settlement  made  was  not  such  as  the  law  contemplates.  Not  a 
dollar  in  money  was  produced.  The  board  took  the  treasurer's 
word  that  he  had  the  money.  They  treated  the  draft  as  money. 
Knowing  as  they  did,  that  he  had  been  elected  for  another  term, 
and  hence  would  not  be  compelled  to  turn  over  the  amount  due 
from  him  to  another,  it  was  their  duty  to  be  especially  careful  to 
see  that  the  treasurer,  in  fact,  had  the  funds  on  hand.  We  do 
not  say  that  there  might  not  be  cases  where  the  board  would  be 
justified  in  treating  a  draft  on  a  solvent  bank  as  cash  in  effecting 
a  settlement  with  its  officer,  as  when  they  knew  he  had  in  the 
bank,  subject  to  his  credit,  the  amount  represented  by  the  draft; 
but,  in  this  case,  the  board  made  no  investigation  to  ascertain 
whether  Morris  had,  in  fact,  a  dollar  in  the  bank.  As  a  matter 
of  fact,  he  did  not  have  in  said  bank  over  one-sixth  of  the  amount 
represented  by  the  draft.  He  borrowed  the  draft  for  the  very  pur- 
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pose  of  deceiving  the  board.  He  only  obtained  it  on  the  promise 
to  return  it  after  he  had  accomplished  Ms  purpose.  There 
is  entirely  too  much  carelessness  on  the  part  of  boards  in  set- 
tling with  such  oflicers,  and  the  only  safe  rule  is,  in  all  cases,  to 
compel  the  officer  to  actually  produce  the  money.  True,  even 
in  such  a  case,  the  officer  may  borrow  the  money  for  the  pur- 
pose of  making  a  settlement;  but,  if  he  produces  it,  and  the 
board  have  no  ^****  reason  to  doubt  it  is  his,  and  settle  with  him 
60  believing,  they  have  discharged  their  duty.  Not  having  set- 
tled, as  the  law  contemplates,  by  a  production  of  the  money,  we 
hold  that  the  sureties  were  not  estopped  from  showing  that  the 
defalcation  for  which  they  are  sought  to  be  charged  in  fact  oc- 
curred prior  to  the  making  and  approval  of  their  bond.  There 
docs  not  seem  to  be  any  real  contention  over  the  fact  that  the 
defalcation  did  occur  before  the  execution  of  the  bond  sued  on. 
The  evidence  seems  to  us  to  show  that  to  be  the  fact.  Hence 
these  suretios  are  not  liable  in  this  action. 

3.  It  is  said  that,  when  the  bond  was  signed  by  these  sureties, 
there  was  indorsed  upon  it,  in  the  handwriting  of  Morris,  the 
amount  which  should  have  been  in  his  hands  as  treasurer,  and 
that  defendants  were  chargeable  with  notice  of  the  amount  of 
money  on  hand.  The  evidence,  we  think,  abundantly  shows 
that  this  indorsement  was  not  on  the  bond  at  the  time  these 
sureties  signed  it,  but  was  put  on  afterward.  It  was,  therefore, 
no  notice  to  them.  In  view  of  our  holding  as  to  the  settlement, 
it  is  not  necessary  to  consider  the  efTect  of  the  claimed  alteration 
of  the  bond  after  it  was  signed  by  the  sureties. 

For  the  reasons  given,  the  judgment  is  reversed. 

OFFICIAL  BOND='.— A  county  trpasurer  held  the  office  for  two  imc- 
reppjve  terms,  and  failed,  at  the  end  of  the  ppcon'i  ternn.  to  account  for 
or  turn  over  to  his  successor  all  the  funds  then  properly  charpeahle  to 
him.  In  snch  a  case,  the  sureties  upon  his  bond  for  the  second  term 
are  prima  facie  responsible  for  the  deficiency,  and  if  they  would  relieve 
themselves  from  linbility,  upon  the  ground  that  the  deficiency  occurred 
durinfr  the  previous  term,  the  burden  is  cast  upon  them  to  show  that 
fact:  County  of  Pine  v.  Willard,  39  Minn.  125:  12  Am.  St.  Rep.  fi22. 
This  question  is  the  subject  of  the  extended  note  to  Crawn  v.  Common- 
wenlth.  10  Am.  St.  Rep.  843-Rr>0. 

OFFICIAL  BONDS— ALTERATION. -LIABILITY  OF  SURETIES: 
See  HiiKler  v.  State,  31  Neb.  144;  28  Am.  St.  Rep.  614,  and  note,  and 
King  County  v.  Ferry,  34  Am.  St.  Rep.  880,  and  note. 
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FOSTBE     V,  TiERNBY. 

[91  IOWA,  253.] 

MECHANICS'  LIENS.  — AN  ARCHITECT  WHO  PREPARES 

PLANS  and  specifications  for  a  building  that  is  not  erected,  or  an  improve- 
ment that  is  not  made,  is  not  entitled  to  a  mechanic's  lien  therefor,  al- 
though he  does  some  work  upon  the  land  needed  for  information,  in  pre* 

paring  his  plans. 

Action  to  foreclose  a  mechanic's  lien.  Defendants  demurred 
to  the  petition,  and  the  demurrer  was  sustained.  Plaintiffs  ap- 
pealed. 

Park  &  Odell,  for  the  appellants. 

Oummins  &  Wright,  for  the  appellees. 

254  GKANGER,  C.  J.  A  ground  of  the  demurrer  is,  that 
it  appears  that  the  contemplated  improvements  were  not  made, 
nor  were  the  plans  and  specifications  used;  and  the  legal  propo- 
sition is  presented  whether  or  not,  under  such  circumstances,  a 
mechanic's  lien  would  attach.  By  section  3,  chapter  100,  of  the 
acts  of  the  ^^®  sixteenth  general  assembly,  it  is  provided: 
"Every  mechanic  or  other  person  who  shall  do  any  labor  upon 
....  any  building,  erection,  or  other  improvement  upon  land 
....  shall  have  for  his  labor  done,  or  materials,  machinery,  or 
fixtures  furnished,  a  lien  upon  such  building,  erection,  or  im- 
provement, and  upon  the  land  belonging  to  such  owner  on 
which  the  same  is  situated."  It  is  important  to  observe  for 
what  a  lien  is  granted.  It  is  for  labor  upon  a  building,  erec- 
tion, or  improvement  upon  land.  It  is  not  granted  merely  for 
labor  upon  land.  It  is  not  contended  that  anything  more  was 
done  in  this  case  than  the  preparation  of  the  plans  and  specifica- 
tions, which  involved  some  labor  in  and  about  the  building  and 
premises.  The  work  done  was  only  to  get  information  necessary 
to  prepare  plans  for  contemplated  improvements  or  changes. 
"We  have  no  hesitancy  in  saying  that  the  measurements  and  work 
done  about  the  building  give  to  the  plaintiffs  no  greater  right 
to  a  lien  than  would  the  preparation  of  the  plans  and  specifica- 
tions without  such  work  and  measurements,  if  designed  for  the 
same  premises.  It  is,  then,  a  question  whether  or  not  an  archi- 
tect, who  prepares  plans  and  specifications  for  a  building  that 
is  not  erected,  or  an  improvement  that  is  not  made,  has  a  lien 
therefor.  Take  the  case  of  a  building  for  which  such  plans  are 
made,  and  which  is  not  erected,  and  there  is  nothing  to  which 
the  lien  can  attach  but  the  naked  land.     Can  it  be  said  that  work 
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has  been  done  upon  the  building?  The  law  contemplates  that 
the  lien  is  to  attach  to  the  building  and  the  land  upon  which  it 
is  situated.  Keading  the  entire  law  of  the  state  on  the  subject 
of  mechanics'  liens,  and  it  nowhere  expresses,  nor  does  it  seem 
to  leave  to  legitimate  inference,  a  right  to  such  a  lien  for  work, 
unless  it  has  been  done  upon,  or  in  aid  of,  a  building  or  im- 
provement which  such  work  has  aided  in  producing.  We  are 
cited  by  appellants  to  a  number  of  ****  authorities  in  support  of 
their  claim,  but  all  of  them  seem  to  be  in  hannony  with  our 
vie^v;  that  is,  in  all  the  cases  cited,  where  a  lien  is  held  to  at- 
tach, there  is  something  done  in  the  way  of  a  building  or  im- 
provement to  give  rise  to  the  lien.  In  Indiana,  where  the  lien 
attaches  to  the  building,  it  is  held  that  the  foundation  of  a  bam 
constituted  a  building,  within  the  meaning  of  the  statute:  Scott 
T.  Goldinghorst,  123  Ind.  268.  See,  also,  Chamley  v.  Honig, 
74  Wis.  163;  Kelley  v.  Rowane,  33  Mo.  App.  440.  In  the  case 
of  Knight  V.  Norris,  13  ^linn.  473,  the  building  was  nearly  com- 
pleted, and  then  abandoned,  and  the  claims  of  the  architect  for 
plans  and  specifications  and  superintending  the  work  of  con- 
struction were  adjudged  a  lien  on  the  premises.  We  are  with- 
out any  authority  in  support  of  the  lien  claimed  in  this  case, 
and  we  do  not  think  that  it  should  be  held  to  exist. 

The  judgment  of  the  district  court  is  in  harmony  with  thia 
conclusion,  and  it  is  affirmed. 

MECHANICS'  LIENS-RIGHT  OF  ARCHITECT  TO  LTEN.— An 
architect  who  prepares  the  <lrawinjj8,  plans,  and  epecificatinns  for 
a  huilding,  and  eiiperintends  the  erection  thereof,  is  within  the 
protection  of  a  statute  which  creates  a  lien  in  favor  of  "every  me- 
chanic, or  other  person,  who  shall  perform  anv  work  or  lab<jr  .... 
apon  any  building  or  improvement  on  land  ":  Hujjhes  v.  Torr^erson,  96 
Ala.  34fi;  38  Am.  St.  Rep.  105;  contra,  see  Thomnson  v.  Baxter,  92 
Tenn.  305;  36  Am.  St.  Rep.  85.  See,  also,  the  extonued  note  to  Stryker 
▼.  CasBidy,  32  Am.  Rep.  264-267. 


NeGLET    V.  CoWELL. 

(91  Iowa.  ?M.] 

APPELLATE  PRACTICE— ERRONEOUS  TNSTRUCTIONS.-It 
h  reversible  error  to  pubmit  a  matt-rial  question  of  fact  to  the  jury  which 
in  not  preaente*!  by  the  pleadings,  and  upon  which  there  is  no  evidence, 
when  the  jury  mit;ht  ha%'e  found  a  different  verdict  had  the  instructioa 
complained  of  not  been  K'ven. 

TRKSPAPS.— MEASURE  OF  DAMAGES  for  willful  trespass  in 
ealtivating  the  land  of  another  ia  the  fair  market  value  of  the  crop  tliut 
produced. 
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J.  W.  Luke,  and  Taylor  &  Evans,  for  the  appellant. 

E.  P.  Andrews,  for  the  appellee, 

^f^''  GRANGER,  C.  J.  1.  The  issues  formed,  upon  which  the 
trial  was  finally  had,  were  upon  a  substituted  petition,  in  which 
there  was  an  averment  of  damage  for  trespass  in  the  use  of  a 
pasture.  Under  an  order  of  the  court  for  a  more  specific  state- 
ment, the  petition  was  amended  so  as  to  specify  the  damages 
for  each  of  the  years,  and  for  what  the  damage  is  claimed;  and 
it  is  a  matter  of  much  doubt  whether,  under  the  petition  as 
amended,  the  issues  involved  a  claim  for  damage  on  account  of 
pasturage.  Appellant  urges  that  the  issues  present  no  such  a 
claim,  and  the  appellee  urges  that  they  do.  The  substituted 
petition,  which  supplants  all  prior  pleadings  of  plaintiff,  claims, 
in  the  aggregate,  damages  in  the  sum  of  three  thousand  dollars. 
The  amendment,  which  itemizes  the  damages  for  each  of  the 
four  years,  and  gives  the  aggregate  damages  for  each  year,  makes 
no  claim  whatever  for  pasturage,  and  it  presents  a  total  aggre- 
gate of  just  the  amount  claimed  in  the  substituted  petition;  and 
it  *^^  seems  quite  manifest  that  by  the  amendment  it  was  in- 
tended to  make  specification  of  the  particulars  for  which  damage 
was  claimed.  We  think  the  effect  of  the  amendment  was  to 
eliminate  from  the  issues  the  claim  for  pasturage.  The  court, 
however,  in  its  statement  of  the  issues  to  the  jury,  presented,  as 
an  item,  of  plaintiff's  claim,  one  for  pasturage.  In  its  instruc- 
tions on  the  measure  of  damage,  the  court  said  to  the  jury  that, 
if  plaintiff  should  recover,  her  damage  would  be  the  fair  mar- 
ket value  of  the  crop  and  hay,  "and  the  fair  and  reasonable 
value  of  the  pasture  land  actually  used  and  occupied  by  him 
during  said  time."  Appellant  claims  that  the  presentation  of 
the  issue  to  the  jury  is  prejudicial  error,  bofti  on  the  ground 
that  there  is  no  such  issue  in  the  pleadings,  and  because  there 
is  no  evidence  whatever  on  which  to  base  the  instruction.  We 
do  not  see  how  to  avoid  the  conclusion.  If,  by  any  construc- 
tion of  the  pleadings,  the  issue  could  be  preserved,  the  conclu- 
sion must  be  the  same,  because  there  is  no  evidence  whatever 
to  justify  the  instruction  as  to  damage.  The  only  evidence 
claimed  by  appellee  on  that  subject  is  the  putting  in  evidence 
of  the  original  petition,  in  which  there  was  a  claim  for  such 
damage.  But  such  evidence  would  in  no  sense  tend  to  prove 
the  fact  of  such  an  occupancy  or  use.  It  was  only  plaintiff's 
averment  of  facts,  to  be  established  by  proofs.  The  pleadings 
were  put  in  evidence  by  the  defendant,  and  the  record  shows 
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that  the  purpose  of  their  use  was  to  show  that  the  issues  heing 
tried  were  the  same  as  other  issues  that  might  aflfect  this  case. 
It  was  not  an  attempt  to  prove  the  admissions  of  the  opposite 
party  from  the  record. 

It  is  contended  by  .appellee  that  the  instruction  is  without 
prejudice,  or  is  not  reversible  error.  It  is  not  a  case  in  which 
there  was  an  instruction  as  to  some  incidental  ^^^  fact,  as  to 
which  there  was  no  evidence,  where  it  appears  that  without  the 
instruction  the  result  could  not  have  been  different.  The  com- 
plaint here  is  as  to  an  independent  item  of  recovery,  and  one 
of  considerable  importance.  It  is  surely  a  material  question. 
In  WTiitsett  v.  Chicago  etc.  Ry.  Co.,  67  Iowa,  150,  it  is  said: 
"This  court  has  often  held  that  it  is  error  to  submit  a  material 
question  of  fact  to  the  jury  on  wliich  there  is  no  evidence." 
In  the  same  case  it  is  said:  "It  is  equally  erroneous  to  submit 
a  question  which  is  not  presented  by  the  pleadings":  See  cases 
there  cited.  See,  also.  White  v.  Spangler,  G8  Iowa,  222;  John- 
son V.  Miller,  69  Iowa,  562;  58  Am.  Eep.  231.  This  court  has 
made  an  exception  to  this  rule  in  cases  where  the  jur}',  "upon  the 
undisputed  facts,  could  have  found  no  other  verdict  than  that 
they  did  find":  Blair  Town  etc.  Land  Co.  v.  Hillis,  76  Iowa,  246; 
Phelps  V.  Walkey,  84  Iowa,  120.  It  cannot  be  said,  in  this  case, 
that  the  jury  could  not  have  found  a  difTerent  verdict,  had  the 
instruction  com})lained  of  not  been  given.  A  very  considerable 
portion  of  the  section  of  land  was  not  used  for  crops  or  hay,  and 
from  the  fact  that  the  court,  upon  the  question  of  damage,  gave 
precisely  the  same  instruction  as  to  pasturage  that  it  did  as  to 
hay  and  crops,  the  jury  must  have  understood  that,  if  there  was 
a  basis  for  recovery  for  one,  there  might  have  been  for  the  other, 
or,  at  best,  that  there  was  evidence  on  which  a  recovery  could 
be  based.  Even^though  we  miglit  find  that  the  evidence  war- 
ranted a  recovery  for  the  amount  of  the  verdict,  from  the  proofs 
as  to  other  items  of  damage,  still  we  cannot  say,  in  view  of  the 
rword,  that  the  jury  could  not  have  done  otherwise  under  the 
instructions  as  given.  The  instructions  certainly  authorized  a 
finding  of  damage  for  pasturage.  If  the  instruction  was  directed 
to  a  material  fact,  upon  which  the  **•  general  verdict  would 
depend,  the  case  might  be  quite  difTerent,  for  it  might  then  ap- 
pear that  it  had  support  from  undisputed  facts,  as  in  Newell  v. 
Martin,  81  Iowa,  238.  But,  in  this  case,  the  recovery  might 
have  been  greater  or  less  than  the  amount  returned,  and  the  dis- 
cretion of  the  jury  would  have  been  controlled,  and  hence  it 
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cannot  be  said  what  particular  items  were  allowed  by  the  jury  in 
its  estimate. 

2.  Upon  the  measure  of  damage,  the  court  instructed  that 
plaintiff  was  entitled  to  the  fair  market  value  of  the  crops  and 
hay,  and  of  this  complaint  is  made.  _  It  is  conceded  that  this 
court  has  held  to  such  a  rule;  but  we  are  asked  to  reconsider  the 
question,  and  announce  a  rule  giving  only  compensatory  dam- 
ages. The  rule  given  by  the  court  in  this  case  is  based  upon  the 
fact  that  the  trespass  giving  rise  to  the  damage  was  a  willful  one. 
In  so  far  as  the  question  of  damage  is  considered  therein,  the 
case  of  Keiman  v.  Heaton,  69  Iowa,  136,  is  parallel  to  this,  and 
the  rule  there  announced  is  full  authority  for  the  rule  given  in 
this  case.  The  theory  of  the  rule  seems  to  be,  that  a  crop  pro- 
duced by  a  trespassing  act  is  the  property  of  the  owner  of  the 
soil,  and  the  trespasser  has  no  such  interest  in  it  that  he  can  de- 
prive the  owner  of  it,  or  of  its  possession,  and  that  the  owner  of 
property  is  entitled  to  its  value,  if  converted  by  another.  Such 
a  rule  is  reasonable,  and  has  good  support  on  authority.  As  di- 
rectly bearing  on  the  question  of  the  interest  in  property  of  one 
who,  by  his  wrongful  acts,  produces  or  adds  to  its  value,  see  Mur- 
phy V.  S.  C.  &  P.  E.  Co.,  55  Iowa,  473;  39  Am.  Eep.  175,  and 
authorities  cited. 

There  are  no  other  questions  that  we  think  it  necessary  to  con- 
sider, in  view  of  a  new  trial.  There  is  a  claim  that  the  first  and 
fifth  instructions  are  in  conflict,  but  the  suggestions  here  will 
be  sufficient  to  avoid  it  hereafter. 

The  judgment  is  reversed. 

INSTRUCTIONS.  —  AN  ISSUE  UPON  WHICH  THERE  IS  NO 
EVIDENCE  need  not  be  eubmitted  to  the  jury:  Beard  v.  Illinois  Cent. 
Ry.  Co.,  79  Iowa,  518;  18  Am.  St.  Rep.  381.  It  is  not  error  to  refuse  an 
instruction  when  there  is  no  evidence  to  which  the  same  is  applicable: 
Evansville  etc.  R.  R.  Co,  v.  Guyton,  115  Ind,  450;  7  Am.  St.  Rep.  458. 

TRESPASS— MEASURE  OF  DAMAGES.— The  measure  of  damages 
in  trespass  for  cutting  grass  and  selling  it  on  execution  against  a  debtor 
without  lawful  authority  is  the  value  of  the  grass  after  it  has  been  con- 
verted into  hay :  Benjamin  v.  Benjamin,  15  Conn.  347 ;  39  Am.  Dec.  384. 
The  measure  of  damages  for  timber  cut  by  a  trespasser  on  the  land  of 
another  is  the  value  of  the  timber  standing:  Michigan  Land  etc,  Co.  v. 
Deer  Lake  Co.,  60  Mich.  143;  1  Am.  St.  Rep.  491,  and  extended  note. 
To  the  same  effect  see  Powers  v.  Tilley,  87  Me.  34;  47  Am.  St.  Rep.  304. 
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Stevens  v.  Murphy. 

191  IOWA,  S.>6.] 

TAX  DEEDS— NOTICE  TO  TERMINATE  REDEMPTION.— A 
tax  deed  issued  by  an  ottic6r  who  Las  no  evidence  en  tile  in  his  office 
to  ehow  that  the  fterson  serving  notice  to  redeem  from  tiie  tax  sale  is  the 
holder  of  the  certificate  of  sale  or  iiis  agent  or  attorney  is  void. 

In  October,  1884,  a  parcel  of  land  was  sold  for  taxes  and  pur- 
chased by  one  Dvorsky,  who  assigned  the  certilieate  of  sale  to  one 
Novak  on  August  10,  1887.  On  December  21,  1887,  the  treas- 
the  sale  for  taxes,  and  by  conveyances  defendant  Murphy  be- 
UTer  of  Johnson  county  issued  to  Novak  a  deed,  in  pursuance  of 
came  the  owner  of  the  title  arising  from  such  tax  sale.  On 
August  23,  1887,  Novak  caused  a  notice  to  be  served  on 
plaintiff,  Stevens,  whose  land  had  been  sold  for  taxes. 
The  affidavit  indorsed  on  the  back  of  such  notice  recited  that 
J.  J.  Lorack  received  and  served  such  notice  on  Stevens  on  Aug- 
ust 23,  1887.  At  the  time  of  such  service,  Lorack  was  not  in 
the  employ  of  Novak,  except  for  the  purpose  of  making  such 
service.  On  October  15,  1890,  plaintiff  brought  this  suit  to  re- 
deem from  the  tax  sale  and  to  have  the  tax  deed  declared  void. 
Judgment  for  plaintiff,  and  defendants  appealed. 

Eanck  &  Wade,  for  the  appellants. 

Baker  &  Ball,  for  the  appellee. 

"''  GRANGER,  C.  J.  The  issues  of  the  case  are  such  that, 
if  the  return  of  service  of  the  notice  is  sufficient,  ***  the  tax  deed 
is  valid.  If  not  sufficient,  the  deed  is  invalid,  and  the  right  of 
redemption  still  exista.  It  should  be  noticed  that  notliing  in 
the  notice  or  return  shows,  in  any  way,  that  Lorack  was  an  agent 
or  attorney  for  Novak.  No  question  is  made  as  to  the  fact  of 
service  of  the  notice,  but  merely  as  to  the  sufficiency  of  the  re- 
turn thereto.  It  is  provided  that  the  period  of  redemption  shall 
not  expire  "until  ninety  days  after  the  servioe  of  said  notice  of 
the  right  of  redennption.*'  But  the  service  is  not  complete  upon 
the  mere  fact  of  service  upon  the  party  in  one  of  the  methods 
prrprribod,  which  are  those  for  the  service  of  an  original  notice: 
but,  to  romplote  the  service,  the  notice  must  be  filed  -with  the 
treasurer,  and  there  must  be  with  it  an  affidavit  showing  the 
particular  mode  of  service,  and  it  must  be  "signed  and  verified 
by  the  holfler  of  the  certificate  of  purchase,  his  agent  or  at- 
torney."    All  of  these  facts  are  essential  to  vest  the  treasurer 


May,  1894.]  Stevens  v.  Murphy.  349 

with  authority  to  execute  a  deed,  and  the  manner  of  the  proof  of 
the  facts  to  give  such  authority  is  pres'cribed  by  the  statute. 
The  deea  in  this  case  did  not  issue  upon  any  showing  that  the 
service  was  made  by  an  agent  or  attorney.  The  treasurer  could 
no  more  assume  such  a  fact  than  he  could  other  important  facts 
required  to  appear  in  the  return.  It  can  be  said  in  this  case,  as 
it  was  in  Ellsworth  v.  Van  Ort,  67  Iowa,  222:  "When  the  treas- 
urer executed  the  deed  in  question,  then  he  had  no  competent 
evidence  on  file  in  his  office  that  the  notice  had  been  served.^' 
We  italicize  the  words  "on  file  in  his  office"  to  more  particularly 
indicate  the  proof  that  will  justify  the  execution  of  a  deed.  It 
is  further  said,  in  the  same  connection,  in  that  case:  "And,  in 
the  absence  of  such  evidence,  we  think  he  had  no  authority  to 
execute  the  deed."  And,  further,  it  is  said:  "The  service  is  not 
deemed  complete  until  it  is  filed  with  the  treasurer."  The  hold- 
ing in  that  case  means  that,  before  the  treasurer  can  issue  the 
deed,  all  the  facts  '^^^  essential  to  the  authority  to  do  so  shall 
appear  in  the  files  of  his  office.  The  fact  that  the  proof  of  ser- 
vice was  made  by  one  authorized  to  make  it,  is  claimed  to  be 
important.  If  it  should  be  conceded,  as  it  is  claimed  in  this  case, 
that  Lorack  was  actually  an  agent  for  Novak,  it  could  make  no 
difference,  for  the  fact  only  appears  by  oral  proofs  in  this  case. 
This  view  is  aided  to  some  extent  by  American  Missionary  Assn. 
V.  Smith,  59  Iowa,  704;  Sweeley  v.  Van  Steenberg,  69  Iowa, 
696,  and  Ellsworth  v.  Cordrey,  63  Iowa,  675.  There  is  nothing 
in  Babcock  v.  Bonebrake,  77  Iowa,  710,  not  in  harmony  with 
the  rule  announced  in  this  case. 
The  judgment  is  affirmed. 


TAX  SALES  — NOTICE  OF  EXPIRATION  OF  TIME  TO  RE 
DEEM. — It  will  be  presumed  that  notice  of  the  expiration  of  the  time 
for  redemption  was  properly  served  when  a  tax  deed  has  issued,  and 
the  statute  makes  it  prima  facie  evidence  of  the  regularity  of  all  pro- 
ceedings prior  to  its  execution:  Soukup  v.  Union  Investment  Co.,  84 
Iowa,  448;  35  Am.  St.  Rep.  317,  and  note.  See,  especially,  the  notes  to 
Kurd  V.  Brianer,  28  Am.  St.  Rep.  20,  and  Miller  v.  Miller,  31  Am.  St. 
Rep.  233. 
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"Williams  v.  Judd-Wells  Company.  ^ 

[91  Iowa,  878.] 

MECHANICS'  LIENS— SEVERAL  BUILDINGS.— If  labor  and 
materials  are  furnialied  for  several  bouses  un  different  lots  under  a  single 
coutract,  a  general  mechanic's  lieu  may  be  tiled  aguiustall  of  the  bouses 
and  lots;  and  the  plaintiff  may,  on  proper  plea,  prove  what  part  of  the 
labor  and  material  was  used  in  each  building,  and  obtain  separate  liens 
therefor. 

Action  to  enforce  a  mechanic's  lien.  Judgment  for  plaintiffs, 
and  the  defendant  appealed. 

Stone  &  Dawson,  for  the  appellant. 

G.  A.  Holmes  and  Boss  &  Ross,  for  the  appellees. 

»**«  GRANGER,  C.  J.  1.  Appellant's  particular  complaint 
is,  that  the  "statement  and  lien  seek  to  charge  the  eleven  other 
buildings,  and  the  lots  on  which  they  are  situated,  with  a  lien  for 
the  material  furnished  on  each  one,  and  to  charge  each  one  with 
a  lien  for  all  the  material  furnished  for  the  remainder."  By  the 
contract  under  which  the  hen  is  claimed,  plaintiff  was  to  do  work 
on  forty  houses  in  the  city  at  a  certain  price  per  yard  of  plaster- 
ing and  a  certain  price  per  thousand  for  brick  in  the  wall.  The 
coutract  included  the  twelve  houses  in  question.  The  hooises 
were  on  lots  some  of  which  are  contiguous  and  others  not. 
All  the  work  and  materials  were  paid  for,  except  such  as  were 
furnished  for  the  houses  in  question,  for  which  there  is  in  reality 
a  balance  due  as  claimed.  We  tliink  the  fact  that  the  Uen  as 
filed  is  general  as  to  the  twelve  houses  and  eleven  lots  on  wliich 
they  are  situated  does  not  render  tlie  lien  void,  as  claimed  by 
appellant,  and  the  conclusion  has  support  in  Bowman  Lumber 
Co.  V.  Newton,  72  Iowa,  90.  In  that  case,  two  buildings  were 
erected  on  different  lots,  and  the  material  was  furnished  tinder 
'****  a  single  contract,  and  so  furnished  that  the  items  for  the  dif- 
ferent buildings  could  not  be  designated,  and  the  Hen  filed  was 
general,  as  in  this  case.  It  is  there  said  that  tlie  law  "does  not 
prohibit  the  establishment  of  liens  upon  two  buildings.  The 
fact  that  part  was  for  one  building  and  part  for  another  is  a 
question  which  ia  not  material  to  the  person  seeking  to  enforce 
the  lien."  In  Ijcwis  v.  Saviors,  73  Iowa,  504,  Bowman  Lumber 
Co.  V.  Newton,  72  Iowa,  90,  is  referred  to,  and  it  is  said  that  "it 
is  not  meant  by  that  holding  that  the  plaintiff  would  be  entitled 
to  a  lien  upon  one  buildinp  for  material  which  it  was  shown  went 
to  another.      All  that  was  meant  is,  that  if  the  question  is  of 
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any  materiality  to  the  defendant,  the  burden  will  be  upon  him  to 
show  how  the  material  was  expended." 

To  us  the  rulings  in  those  cases  seem  very  conclusiye  of 
this  case.  If  such  a  lien  is  good  as  to  two  houses,  why  not  as 
to  twelve?  The  principle  seems  precisely  the  same.  The  only 
distinguishing  fact  that  we  discover  is  one  that  might  change 
the  burden  of  proof  to  show  how  the  material  was  used  or  the 
labor  expended.  In  those  cases,  the  material  was  purchased 
and  used  by  the  defendant,  and  the  burden  is  there  placed  on 
him  to  show  where  it  was  used.  In  this  case,  the  plaintiff  placed 
the  material  and  labor,  and,  if  we  follow  the  rule  suggested  in 
Lewis  V.  Saylors,  73  Iowa,  504,  and  place  the  burden  on  the 
plaintiflF,  because  of  his  having  knowledge  of  the  fact,  we  only 
state  a  rule  that  has  been  complied  with,  for  the  plaintiff  as- 
sumed that  burden,  and  made  a  full  showing  of  the  amount  for 
each  house,  and  the  decree  is  based  thereon.  The  case  of  Roose 
V.  Billingsly  etc.  Commission  Co.,  74  Iowa,  51,  is  disposed  of 
alone  on  a  failure  to  sufficiently  describe  the  property  on  which 
the  lien  was  sought,  or  a  failure  of  proofs.  Tbe  conclusiveness 
of  our  o^vn  decisions  renders  it  unnecessary  to  review  the  authori- 
ties of  other  states. 

^^^  2.  There  is  a  claim  that  "the  liens  cannot  now  be  sepa- 
rated." The  argument  is  based  on  holdings  in  other  states,  not 
applicable,  under  the  holdings  cited,  to  the  law  of  this  state. 
We  notice  Chapin  v.  Persse  etc.  Paper  Works,  30  Conn.  461;  79 
Am.  Dec.  263.  The  case  holds,  under  the  law  of  that  state, 
that  a  joint  lien  cannot  be  claimed  upon  separate  houses.  We 
do  not  hold  to  that  rule,  and  we  see  no  reason  why,  if  the  justice 
or  equities  of  the  case  will  be  aided  by  it,  separate  liens  may  not 
be  established  under  a  general  claim.  Such  a  rule  avoids  mul- 
tiplying suits,  or  may  do  so;  and  it  is  difficult  to  imagine  a  pre- 
judicial consequence  to  result  from  such  a  course  of  procedure. 

3.  It  is  said  that  the  lien  is  bad  because  the  title  to  the  prop- 
erty was  not  all  in  the  same  owner.  The  issues,  as  made  by  the 
petition  and  answer,  present  no  such  a  question.  The  case  seems 
to  have  been  submitted  on  a  demurrer  to  the  petition  and  answer 
subject  thereto  by  consent,  and  later  in  the  abstract  it  is  said: 
"The  demurrer  was  submitted  to  the  court  with  the  evidence  of 
the  case."  Such  a  procedure  is  not  that  contemplated  by  the 
statute.  Without  saying  whether  or  not  such  a  submission 
should  be  entertained,  it  is  sufficient  to  say  that  no  question  is 
before  us  as  to  the  demurrer,  for  no  ruling  was  made  on  the  de- 
murrer below,  nor  was  any  exception  taken  or  preserved,  which  is 
essential  for  a  review  of  a  law  question:  Uanna  v.  Hawes,  45 
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Iowa,  437.     The  same  considerations  aie  conclusive  of  a  com- 
plaint that  the  contract  was  not  made  with  the  owners  of  thtt 
property.     It  was  made  with  the  owners  of  a  part  of  IL 
The  judgment  is  afiirmed. 

MECHANICS'  LIENS  — SEVERAL  BUILDINGS. —  Where  three 
separate,  imlependent  buildings  on  the  same  lot,  belonging  to  the  same 
person,  are  built  at  the  same  time,  one  wlio  furnishes  material  and  per- 
forms laK)r  under  one  contract,  keeping  no  account  of  the  amount  duo 
from  each  house,  cannot  file  and  enforce  a  mechanic's  lien  covering  the 
entire  lot  and  all  the  buildings,  under  a  statute  creating  a  lien  upon 
every  building  in  the  construction  or  repair  of  which  labor  is  done  or 
materials  furnished.  The  statute  must  be  construed  as  giving  a  lien  on 
each  building  separatelv,  and,  unless  the  claimant  can  state  the  amount 
due  from  each,  he  must  fail:  Wilcox  y.  WoodruS,  61  Conn.  678;  29  Am. 
St.  Bep.  222,  and  note. 


DiTMAN  Boot  and  Shoe  Company  v.  Keokuk  and 
Western  Rait-road  Company. 

[91  Iowa,  416.] 

CARRIERS— REMOVAL  OF  BAGGAGE.— The  baggage  of  a 
passenger,  tipon  reaching  its  destination,  must  be  calle<l  for  within  a 
reasonable  time,  or  the  liability  of  the  carrier  as  an  insurer  ceases.  The 
reaS'inabletime  within  which  the  owner  must  call  for  it,  i"  directly  upon 
its  arrival,  making  reasonable  allowance  for  the  crowded  condition  of 
the  depot  at  the  time.  The  lateness  of  the  hour  makes  no  difference  if 
the  baggage  is  put  upon  the  platform. 

CARRIER.S— REMOVAL  OF  BAGGAGE.— If  it  is  customary  for 
passengers  to  leave  their  bagsrage  at  a  depot  over  night  and  for  the  car- 
rier to  close  the  depot  soon  after  the  arrival  of  a  certain  train,  and  heavy 
baggage,  which  the  owner  cannot  get  at  once  without  special  request  and 
the  payment  of  excess  baggage  charges,  arrives  on  such  train,  it  is  for 
the  jury  to  determine,  in  case  such  baggage  is  dcstroved  during  the 
night,  whether  such  owner  exercised  reasonable  care  in  leaving  his  bag- 
gage in  the  depot  over  night. 

CARRIERS— REMOVAL  OF  BAGGAGE.— If  it  is  customary  for 
a  carrier  to  close  its  dejKjt  so  Boon  after  the  arrival  and  departure  of  an 
evening  train,  that  baggage  handlers  did  not  customarily  go  to  the  depot 
at  night,  and,  if  the  only  way  that  baggage  arriving  on  that  train  could 
be  obtained  was  by  8|>ecial  request,  surrender  of  check,  and  having  it 
lei't  outside  of  the  depot,  the  owner  of  baggage  so  arriving  is  not  guuty 
of  negligence  in  leavmg  it  in  the  depot  over  night  without  effort  to 
remove  it.  In  ea.se  of  its  destruction  during  that  time,  he  may  recover 
its  value  from  the  carrier. 

F.  T.  Hughes  and  J.  T.  P.  Powers,  for  the  appellant 

J.  C.  Davis  and  A.  Hollingsworth,  for  the  appellee. 

'•*''  GRANGER,  C.  J.  The  liability  which  plaintiff  seeks  to 
establish  against  the  defendant  is  not  that  of  a  warehouseman, 
but  that  of  a  common  carrier;  and  the  contention  of  the  appel- 
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lant  is,  that  the  neglect  of  the  agent  of  plaintiff  to  remove  the 
trunks  on  the  night  of  his  arrival,  whereby  they  were,  by  the 
company,  placed  in  the  depot,  changes  its  obligation  from  that 
of  a  common  carrier  to  that  of  a  warehouseman;  while  the 
plaintiff  contends  that  the  obUgation  of  a  common  carrier 
ceased  only  after  a  reasonable  time  for  their  removal,  and  *^® 
what  would  be  a  reasonable  time  depends  upon  circumstances 
and  the  custom  and  manner  in  which  the  company  transacted  its 
business  in  relation  to  such  baggage  at  that  particular  station. 
Complaint  is  made  of  the  following  instruction,  which  will  indi- 
cate the  issue  of  fact  presented:  "7.  As  stated  in  these  instruc- 
tions, the  liability  of  a  common  carrier  for  the  baggage  of  a 
passenger  terminates  as  such,  and  its  liability  as  a  warehouseman 
commences,  upon  the  expiration  of  such  reasonable  time,  under 
all  the  circumstances  of  the  case,  after  the  arrival  of  such  bag- 
gage at  its  place  of  destination,  as  will  enable  the  passenger,  in 
the  exercise  of  ordinary  diligence,  to  receive  and  take  charge  of 
his  baggage  by  himself  or  others  for  him.  And,  in  determin- 
ing what  is  such  reasonable  time,  the  jury  should  take  into  con- 
sideration all  the  circumstances  shown  by  the  evidence  bearing 
upon  that  question;  the  general  and  usual  custom  or  manner  in 
which  defendant  transacted  its  business  in  relation  to  such  bag- 
gage, at  the  depot  in  question,  in  regard  to  the  delivery  of  such 
baggage;  the  time  in  the  evening  when  defendant,  by  its  agent, 
usually  closed  the  depot  of  defendant,  and  left  it  for  the  night, 
and  especially  the  night  or  the  evening  in  question;  the  time 
and  opportunity  which  said  R.  B.  Grant  had  for  receiving  said 
baggage  from  defendant  at  its  depot  or  platform  for  the  purpose 
of  removing  the  same  on  the  night  in  question."  In  the  eighth 
instruction,  the  court  said  to  the  jury  that,  as  a  matter  of  fact. 
Grant  did  not,  on  the  evening  of  his  arrival,  attempt  to  remove 
the  baggage  from  the  depot;  and  left  it  for  the  jury  to  find 
whether  it  was  left  for  an  unreasonable  time,  and  said  to  the  jury 
that,  if  it  was,  there  could  be  no  recovery.  Appellant,  speaking 
of  parcels  of  baggage,  says,  in  argument:  **The  duty  of  a  rail- 
road company  as  carrier  in  this  country  is  to  transport  and  de- 
liver to  the  owner  or  consignee  at  its  station,  and  the  duty  of 
such  owner  ***  or  consignee  to  be  there  at  the  arrival  of  trains, 
ready  to  receive  and  take  them  away."  From  this,  it  will 
dearly  be  seen  wherein  it  is  claimed  that  this  instruction  is 
erroneous,  as  it  permits  the  jury  to  find  whether  or  not  the 
leaving  of  the  trunks  overnight  was  an  unreasonable  time.  The 
authorities  are  harmonious  that  the  baggage  of  a  passenger,  on 
reaching  its  destination,  must  be  called  for  in  a  reasonable  time, 
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or  the  liability  of  the  company  aa  an  insurer  ceases:  2  Hed^eld 
on  Railways,  sec.  171.  In  the  same  section  it  is  said:  "And  the 
reasonable  time  within  which  the  owner  must  call  for  it  ia  di- 
rectly upon  its  arrival,  making  reasonable  allowance  caused  by 
the  crowded  state  of  the  depot  at  the  time,  and  the  lateness  of 
the  hour  makes  no  difference,  if  the  baggage  be  put  upon  the 
platform.**  In  Louisville  etc.  R.  R.  Co.  v.  Mahan,  8  Bush,  184, 
the  general  rule  is  announced,  and  it  is  said:  **What  constitutes 
Buch  reasonable  time  and  opportunity  is  a  mixed  question  of  law 
and  fact,  necessarily  dependent  upon  the  peculiar  surroundings 
of  each  particular  case.**  That  was  a  case  where  baggage  arriv- 
ing at  half  past  eight  in  the  evening,  not  called  for,  was  burned 
in  the  depot  that  night.    The  company  was  held  not  liable. 

In  the  opinion,  importance  is  attached  to  the  fact  that  no  cir- 
cumstances were  shown,  for  which  the  company  was  responsible, 
rendering  it  impossible  for  the  owner  to  remove  the  baggage  on 
its  arrival.  In  this  case,  it  is  averred  in  the  petition  that  "it 
was  the  usual  and  ordinary  custom,  as  between  the  defendant 
and  the  traveling  public,  and  especially  between  defendant  and 
said  R.  B.  Grant,  to  permit  baggage  that  arrived  on  the  evening 
train  to  remain  in  said  depot  over  night";  and,  further,  "owing 
to  the  lateness  of  his  arrival,  the  want  of  facilities  to  remove 
said  baggage,  and  because  defendant*s  agent  did  not  keep  the  said 
depot  open  a  sufficient  length  of  time,  ****  the  plaintiff  was  en- 
titled until  the  morning  of  the  17th  as  a  reasonable  time  to  re- 
move said  baggage.**  The  rule  of  the  instruction  was  directed 
to  the  issue  formed  upon  these  averments,  and  it  will  be  seen 
that  the  facts  are  not  those  upon  which  the  general  rule,  as  we 
have  stated  it,  rests.  Mr.  Grant,  the  agent,  testified  that  he  had 
been  going  to  Kahoka  for  about  twelve  years  with  his  sample 
trunks,  on  the  defendant's  road;  and  that  in  the  winter  Hme, 
in  the  month  of  December,  in  the  evening,  there  are  no  facilities 
at  the  depot  to  remove  baggage  of  the  kind  in  question.  He 
said:  "As  I  have  been  able  to  observe,  they  always  leave  bag- 
gage of  the  character  of  my  goods  at  the  depot  until  the  next 
morning.  I  know  the  customs  and  habits  of  the  Keokuk  & 
Western  Railroad  Company  as  to  closing  this  depot  after  the  de- 
parture of  the  train  for  the  east.  It  is  closed  thirty  or  forty 
minutes  after  this  western  train  gets  in.**  *T)id  you  ever  at- 
tempt to  get  your  baggage  out  after  it  arrived  at  the  depot  in 
the  evening,  during  the  last  four  or  five  years?**  'Tes,  or.** 
*T)id  you  succeed?**  'Tio,  sir.  The  depot  was  closed.  The 
agent  was  gone  home,  or  somewhere  else.**  The  weight  of  the 
tronki  was  from   three   hundred    and   fifty  to   four   hundred 
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pounds,  on  which  there  was  an  extra  charge  for  baggage,  and  a 
receipt  or  waybill  given.  The  testimony  of  other  traveling  sales- 
men corroborates  that  of  Mr.  Grant  as  to  not  being  able  to  get 
such  baggage  from  the  depot  after  8  o'clock  in  the  evening,  and 
as  to  the  custom  of  leaving  it  until  morning.  The  testimony  of 
other  witnesses  is  substantially  to  the  same  effect.  As  we  un- 
derstand, before  these  trunks  could  be  delivered,  they  must  be 
weighed  by  the  agent  at  Kahoka,  and  the  weight  and  collection 
for  excess  charges  be  filled  in  the  waybill  surrendered  by  Grant 
on  receiving  his  baggage,  and  the  waybill  be  stamped  by  the 
agent.  They  were  not  to  be  delivered  as  baggage  usually  is, 
upon  the  surrender  of  a  check  held  by  a  passenger.  Other  evi- 
dence on  the  ■***  part  of  the  defendant  is  to  the  effect  that  the 
depot  was  open  at  such  times,  and  the  facilities  for  getting  the 
baggage  good.  The  testimony  is  clearly  such  as  to  justify  the 
instruction,  and  make  the  question  of  fact  one  for  the  jury. 

If  the  facts  were  found  with  the  plaintiff,  there  can  be  no 
doubt  that  the  obligations  of  the  company  as  a  common  carrier 
would  continue  until  a  proper  hour  for  delivery  in  the  morn- 
ing. It  is  a  case  where  the  delay  is  at  the  instance,  and  for  the 
convenience,  of  the  company.  It  is  urged  that  it  appears  that, 
if  the  checks  had  been  given  to  the  "hns  driver,"  the  baggage 
could  have  been  obtained  that  night.  There  is  some  testimony 
to  that  effect,  but,  when  all  the  testimony  is  considered,  it  is  a 
matter  of  doubt,  unless  special  pains  were  taken.  A  Mr.  Fergu- 
son, who  was  a  hotel  porter  at  Kahoka  at  the  time,  was  asked: 
"When  was  it  usual  and  customary  to  remove  the  baggage  from 
the  depot  at  Kahoka  that  arrived  on  the  eastern  and  western 
bound  trains  the  evening  before?"  "Why,  the  next  morning." 
"Did  you  have  occasion  to  be  at  the  Kahoka  depot  in  the  even- 
ings?" **Yes,  sir."  "Do  you  know  how  soon  after  the  passen- 
ger train  went  east  that  depot  was  closed?"  ^'Within  ten  or 
fifteen  minutes  after,  I  presume.  At  times  it  was  open 
late Have  had  occasion  to  get  baggage  from  Kahoka  de- 
pot at  night,  when  requested.  We  had  to  go  and  notify  the 
agent  and  deliver  the  checks."  "Notify  him  what?"  "That 
we  wanted  the  baggage.  The  checks  would  be  taken  off  the 
trunks,  and  they  would  be  left  standing  out  on  the  platform." 
"State  whether  or  not  you  have  come  down  for  baggage,  and 
found  the  trunk  or  baggage  left  out  on  the  platform,  and  the 
depot  closed."  "Yes,  sir."  That  such  a  course  of  procedure  on 
the  part  of  the  company  is  not  in  accord  with  the  law  under 
which  its  liability  as  a  common  carrier  is  to  cease  is  certain.  No 
passenger  is  required  to  surrender  ^**  his  checks,  and  have  his 
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baggage  tlius  exposed.  Under  all  the  authorities,  the  agent 
must  remain  a  reasonable  time  to  deliver  the  baggage.  The 
conclusion  in  this  case  is  warranted  that,  because  of  a  custom 
of  the  company  to  close  its  depot  in  so  short  a  time  after  the 
departure  of  these  evening  trains,  that  drajinen  and  others 
handling  baggage  did  not  go  to  them,  and  the  custom  obtaining 
of  getting  such  baggage  by  special  requests,  and  surrendering 
the  checks,  and  having  the  baggage  left  out  of  the  depot.  No 
j)assenger  was  required  to  conform  to  such  a  regulation.  These 
considerations  indicate  our  news  as  to  complaints  as  to  the  ninth 
and  tenth  instructions  given  by  the  court. 
The  judgment  is  affirmed. 

CARRIERS— REMOVAL  OF  BAGGAGE.— The  liabmty  of  a  com- 
mon  carrier  of  paflsengera  for  their  baggage  intrusted  to  hia  care  termi- 
nates within  a  reasonable  time  after  the  arrival  of  the  baggage  at  the 
point  of  destination,  where  the  carrier  is  ready  to  deliver  the  game  to 
the  ^ssenger  according  to  the  terms  of  the  contract:  Roth  v.  Buffalo 
etc.  R.  R.  Co.,  34  N.  Y.  548;  00  Am.  Dec.  736,  and  note  with  the  cases 
collected ;  Mote  v.  Chicago  etc.  R.  R.  Co.,  27  Iowa,  22;  1  Am.  Rep.  212 ; 
and  the  lateness  of  the  hour  of  arrival  will  not  excuse  a  passenger  from 
immediately  calling  for  his  baggage:  Ouimit  v.  Henshaw,  35  Vt.  605; 
84  Am.  Dec.  646,  and  note.  See,  also,  the  notes  to  Minor  v,  Chicago 
etc.  Ry.  Co.,  88  Am.  Dec.  671,  and  Chicago  etc.  B.  B.  Co.  ▼.  Boyce,  24 
Am.  Bep.  272. 


Davis   v.  S relet. 

[91  Iowa,  583.] 

MALICIOUS  PROSECUTION  — DAMAGES  FOR  MENTAL 
ANGUISH. — In  an  action  for  malicious  prosecution,  the  plaintiff  may 
■how,  on  the  question  of  mental  anguish  as  an  element  of  actual  damage, 
that  when  arrested  he  had  a  dependent  family,  one  of  whom  was  sick, 
crippled,  and  in  need  of  his  care  and  attention. 

MALICIOUS  PROSECUTION  — EVIDENCE  TO  ENHANCE 
DAMAGES. — In  an  action  for  malicious  prosecution,  evidence  that  an 
excessive  bail  bond  was  required  of  the  plaintiff  at  the  time  of  his  arrest 
is  inadmissible  to  enhance  his  damages,  without  proof  that  defendant 
induced  the  exaction  of  such  bond,  especially  when  plaintiff  immediately 
gave  bond  and  regained  his  liberty. 

MALICIOUS  PROSECUTION.— EXEMPLARY  DAMAGES  may 
be  recovered  in  actions  for  malicious  prosecution  without  special  plea, 
whenever  malice  is  charged  and  proved. 

EXEMPLARY  DAMAGES  ARISE  from  the  malicioui  doing  of 
an  act,  and  need  not  be  specially  pleaded  and  claimed  when  malice  is 
shown. 

APPELLATE  PRACTICE— EXCESSIVE  VERDICT.— A  ver- 
dict which  is  plainly  excessive,  so  much  so  that  it  cannot  be  accounted 
for,  except  upon  the  ground  of  passion  or  prejudice,  must  be  set  aside  on 
appeal. 
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W.  B.  Seeley,  Casey  &  Stewart,  and  J.  C.  Dayis,  for  the  ap- 
pellant. 

0.  C.  Herminghatisen  and  A.  H.  Stutsman,  for  the  appellee. 

683  KENNE,  J.  1.  Plaintiff  was  charged  by  defendant  with 
having  burned  an  unoccupied  dwelling-house,  the  property  of 
defendant.  Defendant  caused  an  information  to  be  filed  charg- 
ing plaintiff  with  the  comanission  of  the  crime.  He  was  arrested 
thereon,  and,  upon  preliminary  hearing  before  a  justice  of  the 
peace,  was  **®*  discharged.  The  plaintiff  then  instituted  this 
suit  against  the  defendant  for  malicious  prosecution.  On  the 
trial,  plaintiff,  as  a  witness,  was  asked  how  much  of  a  family  he 
had,  what  the  condition  of  his  family  was  at  the  time;  also  as 
to  having  a  crippled  son,  who  was  under  medical  treatment,  and 
with  whom  he  sat  up  nights.  Defendant  moved  to  exclude  all 
of  this  evidence,  as  being  incompetent,  immaterial,  and  irrele- 
vant, a  motion  being  made  to  each  item  of  evidence  separately. 
The  motions  were  overruled  and  exceptions  taken.  It  is  said 
that  the  only  purpose  of  offering  this  testimony  was  to  show 
special  damages  based  upon  an  injury  resulting  to  the  plaintiff's 
family;  that  no  such  claim  was  made  in  the  petition,  and  that 
it  could  not  be  entertained,  even  if  pleaded.  That  this  evidence 
was  not  admissible  for  the  purpose  above  stated  is  clear:  Ham^p- 
ton  V.  Jones,  58  Iowa,  319.  And  see,  also,  Welch  v.  Jugenhei- 
mer,  56  Iowa,  14;  41  Am.  Rep.  77;  Huggins  v.  Kavanagh,  53 
Iowa,  369;  Bunyan  v.  Loftus,  90  Iowa,  122.  We  think,  how- 
ever, that  this  evidence  was  properly  admitted.  Mental  pain  and 
suffering  is  an  element  of  actual  or  compensatory  damages  in 
this  class  of  cases:  Parkhurst  v.  Masteller,  57  Iowa,  480.  What- 
ever may,  then,  legitimately  tend  to  show  the  character  and  ex- 
tent of  such  pain  and  anguish  is  clearly  admissible.  It  needs  no 
argument  to  show  that  one's  mental  condition  may,  and  gener- 
ally will,  be  affected  more  or  less  by  his  immediate  surround- 
ings. If,  as  in  this  case,  a  man  is  arrested  and  charged  with  a 
crime,  and  he  has  a  family  depending  upon  him  for  support,  one 
of  whom  is  sick  and  needing  his  care,  it  would  be  natural  that 
mich   circumstances  should  tend  to  increase  his  mental  anguish. 

*^®*  2.  The  court  admitted  in  evidence  the  record  of  the  ex- 
amining magistrate  made  on  the  preliminary  examination. 
Among  other  things  contained  therein  was  a  record  of  the  fix- 
ing the  penalty  of  the  bond  at  five  thousand  dollars,  and  of  the 
order  discharging  the  defendant  in  that  proceeding.  The  pur- 
pose of  introducing  this  record  entry,  so  far  as  it  concerned  the 
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bond,  was  evidently  to  show  that  the  penalty  of  the  bond  was 
excessive,  and  therefore  the  damages  should  be  increased.  We 
do  not  find  that  the  defendant  herein  was  instrumental  in  in- 
ducing the  justice  to  fix  the  penalty  of  the  bond.  He  had  no 
control  over  that  matter.  It  was  within  the  power  of  the  justice 
to  exact  such  a  bond  as  he  deemed  just  and  proper,  and,  in  the 
absence  of  a  showing  that  he  was  by  the  defendant  herein  per- 
€uaded  to  demand  a  bond  in  an  unreasonable  sum,  he  cannot  be 
charged  with  responsibility  for  the  act  of  the  justice  in  that  re- 
spect. Nor  does  it  appear  in  this  case  that  the  amount  fixed  as 
a  penalty  in  the  bond  could  have  added  to  the  injury  to  the  plain- 
tiff, as  he  was  never  confined  in  jail,  but  immediately  gave  bond, 
and  regained  his  liberty:  Montgomery  v.  Sutton,  58  Iowa,  700. 

The  court  erred  in  admitting  so  much  of  tliis  record  as  per- 
tained to  the  bond.  This  record  of  the  justice  was  admissible 
for  one  purpose  only — to  show  the  defendant's  discharge.  The 
instruction  asked  by  the  defendant,  which  directed  the  jury  to 
consider  this  record  only  for  the  single  purpose  of  establishing 
the  fact  that  the  plaintiff  was  acquitted  of  the  charge  made 
against  him,  should  have  been  given,  as  the  evidence  was  im- 
proper for  any  other  purpose.  There  is  a  controversy  as  to 
whether  or  not  that  part  of  the  record  which  recited  that  the 
costs  were  taxed  against  the  prosecuting  witness  went  to  the 
jury,  or  was  excluded.  As  the  case  must  be  reversed  ***  for  er- 
ror in  admitting  the  record  relating  to  the  bond,  it  is  not  essen- 
tial that  we  detennine  the  fact  as  to  the  record  relating  to  costs. 
It  would  have  been  error  to  have  admitted  the  recoird  entry  in  so 
far  as  it  related  to  the  taxing  of  coeta. 

3.  No  claim  for  exemplary  damages  is  made  in  the  petition, 
and  appellant  insists  that,  under  such  a  condition  of  the  plead- 
ings, it  was  error  for  the-  court  to  instruct  the  jury  that  such 
damages  might  be  awarded.  We  have  said  that  exemplary 
damages  are  not  the  subject  of  a  claim,  in  the  sense  that  it  ii 
necessary  to  claim  them  in  the  petition  in  cases  of  this  character: 
Oustafson  v.  Wind,  62  Iowa,  284.  The  petition  in  this  case 
charges  that  the  defendant,  in  causing  the  plaintiff  to  be  arrested 
and  prosecuted,  did  so  maliciously.  Now,  in  such  case,  where 
malice  is  charged,  and  the  jury  find  it  established  by  the  evi- 
dence, they  are  warranted,  under  the  instructions  of  the  court, 
in  allowing  exemplary  damages.  Such  damages  arise  from  the 
malicious  doing  of  the  act:  Irwin  v.  Yeager,  74  Iowa,  176;  Wil- 
liamson V.  Western  Stage  Co.,  24  Iowa,  171;  Johnson  ▼.  Chi- 
cago etc.  By.  Co.,  61  Iowa,  29;  Jones  v.  Marshall,  66  Iowa,  739. 
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It  is  not  necessary  to  claim  them  in  the  petition:  1  Sutherland 
on  Damages,  sec.  423;  Alabama  etc.  Co.  v.  Arnold,  84  Ala.  159; 
5  Am.  St.  Eep.  354. 

4.  Two  special  inteirogatories  were  euhmitted  to  the  jury, 
one  of  them  asked  the  jury  to  find  if  defendant,  believing  there 
was  suffi^cient  cause  for  the  prosecution,  made  a  fair  statement 
of  the  facts  within  his  knowledge  to  an  attorney  before  filing 
the  information,  and  the  other  asked  the  jury  if  the  attorney  ad* 
vised  defendant  that  he  had  sufficient  ground  to  file  the  informa- 
tion. Both  were  answered  in  the  negative.  The  answer  to  the 
last  interrogatory  is  claimed  to  be  in  conflict  with  the  evidence, 
and  we  are  satisfied  the  ^^'"^  claim  is  well  founded.  In  fact,  the 
evidence  did  not  justify  either  answer  given  by  the  jury.  The 
fact  inquired  about  was  of  a  determinative  character.  If  found 
in  the  defendant's  favor,  it  was  «  complete  defense.  The  evi- 
dence was  practically  without  conflict  that  defendant  was  ad- 
vised that  he  had  sufficient  ground  for  filing  the  information. 
The  answer  shows  that  this  important  and  uncontradicted  evi- 
dence was  ignored  by  the  jury.  Their  answer  shows  an  entire 
disregard  of  duty.  As,  for  other  reasons,  the  case  must  be  re- 
versed, we  need  give  this  matter  no  further  consideration. 

5.  We  are  asked  to  say  that  the  verdict — ^thre'e  thousand  dol- 
laa^ — ^is  excessive.  The  actual  amonnt  expended  by  plaintiff 
and  the  value  of  time  lost  did  not  exceed  one  hundred  dollars 
to  one  hundred  and  fifty  dollars.  He  was  not  incarcerated.  He 
was  detained  under  arrest  but  a  short  time,  while  he  was  pro- 
curing bond.  From  his  own  testimony,  it  does  not  appear  that 
he  was  much  affected  by  the  charge  made  and  the  arrest.  The 
evidence  very  satisfactorily  shows  that  he  was  a  man  of  bad 
moral  character,  and  that  his  reputation  for  truth  and  veracity 
was  likewise  bad.  Surely,  one  possessing  such  a  character  and 
reputation  could  not  be  damaged  to  the  extent  that  an  upright 
man  might  be.  In  view  of  this  entire  record,  the  verdict  is 
grossly  excessive,  so  much  so  that  it  cannot  be  accounted  for, 
except  upon  the  ground  of  passion  or  prejudice. 

For  reasons  given,  the  judgment  below  will  be  reversed. 


MALTOIOUS  PROSECUTION  —  EXEMPLARY  DAMAGES.  — To 
warrant  the  giving  of  exemplary  damages,  the  courts  generally  require 
that  the  evidence  be  such  as  to  justify  the  inference  of  actual  malice, 
or  the  "prosecution  to  have  been  pursued  by  the  defendant  for  his  pri- 
vate enas  and  with  reckless  disregard  of  the  rights  of  the  plaintiff  "t 
Extended  note  to  Ross  v.  Hixon,  26  Am.  St.  Rep.  164. 

MALICIOUS  PROSECUTION— DAMAGES  FOR  MENTAL  SUF- 
FERING.— The  indignity  of  being  charged  with  a  crime,  and  the  mental 
fiuffering  occasioned  to  the  accused  thereby,  are  proper  matters  to  be 
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considered  by  the  jury  and  compensated  by  their  verdict:  Extended 
note  to  Ross  v.  Hixon,  26  Am.  St.  Rep.  163. 

EXEMPLARY  DAMAGES— WHEN  ALLOWABLE  GENERALLY. 
This  question  will  be  found  fully  discussed  in  the  notes  to  Stuvvesant 
V.  Wilcox,  31  Am.  St.  Rep.  587;  Alabama  etc.  R.  R.  Co.  v.  Sellers,  30 
Am.  St.  Rep.  22;  Lucas  v.  Michigan  Cent.  R.  R.  Co.,  89  Am.  St.  Rep. 
621,  and  the  extended  note  to  Spellman  v.  Richmond  etc.  B.  B.  Co.,  2ft 
Am.  St.  Rep.  870-883. 


Price  v.  Priob. 

[91  Iowa.  698.] 

HUSBAND  AND  WIFE  —  ALIENATION  OP  HUSBAND'S 
AFFECTION. — A  statute  placing  the  wife  upon  an  equality  with  her 
husband  with  respect  to  the  protection  of  her  property  and  personal 
rights,  entitles  her  to  maintain  an  action  for  the  alienation  of  ner  hus- 
band's affections,  and  loss  of  his  support  and  companionship. 

HUSBAND  AND  WIFE— ALIENATION  OF  HIS  AFFECTION. 
Proof  that  a  separation  between  husband  and  wife  has  been  caused  by  the 
unwarranted  interference  of  his  relatives,  accompanied  by  threats  to  dis- 
inherit him,  is  sufficient  to  enable  a  wife  to  maintain  an  action  against,  and 
to  recover  from,  such  relatives  for  alienation  of  her  husband's  affection. 

HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION- 
EVIDENCE. — In  an  action  by  a  wife  against  the  relatives  of  her  hus- 
band to  recover  for  the  alienation  of  his  affection,  conversations  between 
him  and  the  defendants  while  husband  and  wife  were  residing  with 
them  are  admissible  in  evidence  to  explain  the  relation  of  the  parties 
to  the  suit,  and  the  motives  which  induced  them  to  act. 

HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION.— 
EVIDENCE  OF  AMOUNT  OF  DEFENDANT'S  PROPERTY  is  ad- 
missible in  an  action  by  a  wife  to  recover  for  the  alienation  of  her  hus- 
band's affection,  to  show  the  weight  of  threats  by  defendant  to  disinherit 
the  husband  unless  he  separated  from  his  wife. 

HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION- 
JOINT  LIABILITY.— If  the  parents  of  a  husband  act  in  concert  to 
bring  about  a  separation  between  him  and  his  wife,  they  are  jointly 
liable  to  her  for  the  alienation  of  his  affection,  although  each  of  them 
does  not  participate  in  all  of  the  acts  of  the  other. 

C.  C.  &  C.  L.  Nourse,  for  the  appellants. 

Bishop  &  Wilcoxen  and  Hume  &  Dawson,  for  the  appellee. 

•»*  ROBINSON,  J.  On  the  fourteenth  day  of  April,  1888, 
the  plaintiff  married  George  L.  Price,  who  is  a  son  of  the  defend- 
ants.  She  alleges,  that  soon  after  the  marriage,  the  defendants, 
by  means  of  conversations  and  letters,  communicated  to  her  hus- 
band false,  defamatory,  and  slanderous  matter  concerning  her 
character  and  reputation,  and  made  threats  and  promises  to  him 
for  the  express  purpose,  and  with  the  malicious  intent,  to  destroy 
the  affection  existing  between  them,  and  to  excite  ill-will  and 
hatred  on  his  part  for  h«r,  for  the  purpose  of  causing  him  to 
abandon  her;  that  the  defendants  offered  him  valuable  property 
and  large  sums  of  money  if  he  would  abandon  her,  and  threat- 
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ened  to  disinherit  him  if  he  did  not  do  so;  that  in  consequence 
of  the  course  pursued  by  the  defendants,  her  husband  became 
angry  with  and  jealous  of  her,  and  cursed,  ®®*  choked,  wounded, 
and  otherwise  illtreated  her,  and  abandoned  her,  in  destitute 
circumstances,  when  alone  among  strangers  and  without  help, 
and  deprived  her  of  her  home,  of  the  social  intercourse  and  confi- 
dence of  her  friends  and  of  her  husband,  and  of  his  care,  love, 
confidence,  protection,  help,  and  support,  and  caused  her  mental 
and  physical  pain  and  suffering. 

1.  The  Judgment  in  this  case  was  rendered  in  June,  1891,  and 
the  appeal  was  taken  in  the  next  September.  At  the  October 
term,  1892,  of  this  court,  the  appellee  filed  a  motion  to  affirm 
the  judgment  of  the  district  court,  on  the  ground  that  the  appeal 
had  been  abandoned.  That  motion  was  supported  and  resisted 
by  affidavits  and  a  partial  transcrip't  of  the  record,  and  was  sub- 
mitted with  the  cause  for  our  determination.  It  is  claimed  that, 
when  the  motion  was  filed,  the  appellants  had  neither  filed  nor 
served  any  abstract  or  argument;  but,  to  excuse  their  failure  to 
comply  with  the  rules  in  that  respect,  they  show  that  negotia- 
tions for  a  settlement  had  been  pending  for  some  time,  and  that 
a  stipulation  of  settlement  had  been  signed  by  the  parties  to  the 
action.  A  complete  abstract  has  since  been  filed,  with  an  argu- 
ment for  each  party,  and  the  cause  is  now  ready  for  determina- 
tion on  the  merits.  The  stipulation  of  settlement  was  not 
signed  by  all  the  parties  interested  in  the  judgment,  and  never 
became  effectual  to  end  the  case.  There  is,  now,  no  reason  for 
disposing  of  it  otherwise  than  on  the  merits,  and  the  motion  to 
affirm  is  overruled. 

2.  The  court  charged  the  jury,  in  effect,  that  the  plaintiff 
was  entitled  to  recover  "for  the  loss,  if  any,  she  has  sustained, 
of  the  love,  affection,  companionship,  support,  and  society  of  her 
husband,"  wrongfully  caused  by  the  defendants.  The  appel- 
lants insist  that  no  action  for  such  loss  can  be  maintained  under 
the  laws  of  this  state,  that  no  right  of  action  on  such  grounds 
existed  at  common  law,  and  ^^^  that  none  is  given  by  the  stat- 
utes of  this  state.  The  authorities  sure  not  in  accord  in  regard  to 
the  rights  of  the  wife,  at  common  law.  It  was  said  in  Duffies 
V.  Duffies,  76  Wis.  374;  20  Am.  St.  Eep.  79,  that  the  common  law 
gave  to  the  wife  no  cause  or  right  of  action  for  the  loss  of  the 
society  and  support  of  her  husband  in  a  case  of  this  kind.  That 
conclusion  was  based  largely  upon  the  fact  that,  under  the  com- 
mon law,  the  title  to  the  personal  property  of  the  wife  was  vested 
in  the  husband;  that  he  was  entitled  to  her  labor,  or  the  proceeds 
of  it;  and  that  an  injury  to  her  was,  in  contemplation  of  the  law. 
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an  injury  to  him  alone.  In  Doe  v.  Eoe,  82  Me.  503,  17  Am.  St. 
Rep.  499,  the  right  of  the  wife  to  maintain  an  action  for  the 
aUenation  of  her  husband's  affections,  and  for  depriving  her  of 
his  comfort,  society,  and  support,  was  denied.  But  in  Bennett 
V.  Bennett,  116  N.  Y.  584,  it  was  said  that,  at  common  law,  the 
right  of  action  for  a  wrong  committed  on  a  married  woman 
belonged  to  her,  and,  although  it  was  necessary  for  her  husband 
to  join  in  an  action  to  recover  damages  caused  by  it,  yet  it  was, 
in  effect,  her  action.  An  elaborate  discussion  of  authorities 
bearing  on  this  question  will  be  found  in  Westlake  v.  Westlake, 
34  Ohio  St.  621,  32  Am.  Rep.  397. 

The  tendency  of  legislation  in  this  country  is  toward  making 
husband  and  wife  equal  in  law,  giving  to  each  the  rights  pos- 
sessed by  the  other,  and  the  legislation  of  this  state  is  designed  to 
.accomplish  that  end,  in  most  respects.  Section  2211  of  the  code 
provides  that  "a  wife  may  receive  the  wages  of  her  personal 
labor  and  maintain  an  action  therefor  in  her  own  name,  and 
hold  the  same  in  her  own  right,  and  she  may  prosecute  and 
defend  all  actions  at  law  or  in  equity  for  the  preservation  and 
protection  of  her  rights  and  property  as  if  unmarried."  Section 
2562  is  as  follows:  "A  married  woman  may,  in  all  cases,  sue  and 
be  sued  without  joining  her  husband  with  her,  to  the  same 
***^  extent  as  if  she  were  unmarried,  and  an  attachment  or  judg- 
ment in  such  actions  shall  be  enforced  by  or  against  her  as  if  she 
were  a  single  woman.'*  Other  provisions  of  the  statute  give  to 
a  married  woman  the  right  to  acquire  and  dispose  of  both  real 
and  personal  property  to  the  same  extent  and  in  the  same  man- 
ner that  the  husband  can  property  held  by  him  in  his  own  right, 
and  provide  that  either  the  husband  or  wife  owning  property  in 
the  possession  or  under  the  control  of  the  other  may  maintain 
an  action  therefor  in  the  same  manner  and  to  the  same  extent  as 
though  unmarried.  The  wife  is  liable  for  civil  injuries  which 
she  commits,  and  her  husband  is  not  responsible  therefor,  except 
in  cases  where  he  would  be  jointly  liable  if  the  marriage  relation 
did  not  exist.  The  property  of  each  is  exempt  from  the  debts 
of  the  other,  excepting  in  a  few  cases,  and  the  wife  may  eon- 
tract  and  incur  liabilitiea  which  may  be  enforced  by  and  against 
her  as  though  she  were  unmarried:  Code,  sees.  2202,  2204,  2205, 
2212,  2213.  It  is  said  in  Foot  v.  Card,  58  Conn.  1,  18  Am.  St. 
Rep.  258,  that  from  time  immemorial  the  law  has  regarded  the 
right  of  the  husband  "to  the  conjugal  affection  and  society  of 
hifl  wife  as  a  valuable  property,  and  has  compelled  the  man  who 
has  injured  it  to  make  compensation,"  and  that  husband  and 
wife  have  equal  righta  in  this;  that  each  owes  to  the  other  the 
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fullest  possible  measure  of  conjugal  affection  and  society.  In 
this  state,  the  husband  is  entitled  to  the  earnings  of  the  wife, 
when  she  is  not  engaged  in  business  on  her  own  account,  and  is 
required  to  provide  for  the  wife  a  reasonable  support,  according 
to  their  rank  and  station  in  society:  Thill  v.  Pohlman,  76  Iowa, 
638;  Van  Doran  v.  Harden,  48  Iowa,  188.  But  the  marriage 
state  is  not  one  entered  into  for  the  purpose  of  labor  and  support 
alone.  Considerations  of  the  highest  character,  as  the  comfort 
and  happiness  of  the  parties  to  the  marriage  contract,  and  the 
welfare  of  *®*  their  children,  give  to  each  the  right  to  the 
affection,  companionship,  and  society  of  the  other,  and  whoever 
wrongfully  deprives  either  of  that  right  may  be  held  responsible. 
As  it  is  a  valuable  property  right  when  due  to  the  husband,  it 
must  be  so  regarded  when  due  to  the  wife.  That  being  true,  the 
recovery  by  her  of  damages  caused  by  its  loss,  as  well  as  for  loss 
of  support,  is  authorized  by  section  2211  of  the  code.  Nor  is  the 
right  of  recovery  by  the  wife  limited  to  cases  where  the  loss  is 
wrongfully  caused  by  charges  affecting  her  chastity,  as  suggested 
by  the  appellants.  Our  conclusion  is  not  only  in  harmony  with, 
and  authorized  by,  the  legislation  of  this  state,  but  it  finds  sup- 
port in  numerous  decisions  of  courts  of  other  states:  Westlake  v. 
Westlake,  34  Ohio  St.  'B21;  32  Am.  Eep.  397;  Bennett  v.  Ben- 
nett, 116  N.  Y.  584;  Holmes  v.  Holmes,  133  Ind.  386;  Haynes 
V.  Nowlin,  129  Ind.  581;  28  Am.  St.  Eep.  213;  Seavcr  v.  Adams, 
66  N.  H.  142;  49  Am.  St.  Eep.  597;  Foot  v.  Card,  58  Conn.  1; 
18  Am.  St.  Eep.  258;  Warren  v.  Warren,  89  Mich.  123;  Cooley 
on  Torts,  228,  note.  In  Peters  v.  Peters,  42  Iowa,  182,  it  was 
held  that  the  wife  cannot  maintain  an  action  against  her  husband 
for  damages  caused  by  an  assault  and  battery,  and  that  section 
2211  of  the  code  refers  to  and  authorizes  actions  against  parties 
other  than  the  husband.  The  case  of  Calloway  v.  Laydon,  47 
Iowa,  456,  29  Am.  Eep.  489,  arose  under  a  statute  enacted  to 
regulate  the  sale  of  intoxicating  liquors.  The  facts  involved  in 
those  cases  were,  in  legal  effect,  so  unlike  those  involved  in  this 
case  that  the  opinion  in  neither  of  those  eases  can  properly  be 
regarded  as  in  conflict  with  the  conclusion  we  have  reached  in 
this  case. 

3.  The  appellants  contend  that  the  verdict  was  not  sustained 
by  the  evidence,  and  that  it  is  contrary  to  the  charge  of  the  court. 
At  the  time  of  their  marriage,  the  plaintiff  was  twenty-three 
and  her  husband  was  nineteen  years  of  age.  She  was  a  dress- 
maker, ^^^  and  had  done  considerable  work,  but  her  health  was 
not  good.  She  had  made  her  home  with  her  mother  and  a 
younger  brother  in  Des  Moines,  but  it  appears  that  her  mother 
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was  in  debt,  her  household  goods  mortgaged,  and  that  they  had 
but  scanty  means  of  support.  After  the  marriage,  the  plaintiff 
and  George  made  their  home  with  her  mother,  but,  in  a  short 
time,  they  all  went  to  the  home  of  the  defendants,  in  the  same 
city,  with  some  expectation  of  living  there  for  a  time.  Trouble 
soon  arose  between  them  and  the  defendant  Henry  Price,  and 
they  sought  another  place  of  residence.  There  is  irreconcilable 
conflict  in  the  evidence,  but  we  are  of  the  opinion  that  the  jury 
were  authorized  to  find  that  the  material  facts  were  substantially 
as  follows:  The  defendants  never  fully  approved  the  marriage 
of  the  plaintiff  to  their  son.  During  the  few  days  that  the  two 
families  were  together  at  the  home  of  the  defendants,  Henry  Price 
complained  that  plaintiff's  health  was  not  good,  that  she  would 
soon  be  a  burden  to  his  son;  and  that  plaintiff  and  her  mother 
had  not  disclosed  to  him  their  financial  condition,  and  the  state 
of  plaintiff's  health,  before  the  marriage.  He  stated  that  he 
thought  the  plaintiff  and  George  should  separate;  ithat  it  would 
be  better  if  George  were  free,  for  in  that  case  he  would  have  a 
part  of  the  estate,  but  he  did  not  intend  that  any  of  his  money 
should  go  outside  of  his  family.  For  several  months  after  their 
marriage,  George  lived  a  part  of  the  tinje  with  the  plaintiff  and 
her  mother,  and  a  part  of  the  time  with  defendants.  He  worked 
for  several  different  firms  and  persons,  and  contributed  some- 
thing to  the  support  of  the  plaintiff,  but  he  did  not  remain  long 
with  any  one  employer.  The  defendants  were  active  during  that 
time  in  trying  to  induce  him  to  leave  the  plaintiff.  In  the  fall 
of  1888,  George  made  his  home  most  of  the  time  with  the  de- 
fendants, meanwhile  visiting  the  plaintiff  occasionally.  About 
^***  the  1st  of  December  he  went  south,  and  finally  to  Keokuk, 
and  there  secured  work  in  a  hotel.  For  about  a  month  after  he 
left  Des  Moines,  the  plaintiff  did  not  hear  from  him,  or  know 
where  he  was;  and,  when  she  applied  to  defendants  for  informa- 
tion, they  professed  to  be  as  ignorant  as  she  was  in  regard  to  him, 
although  they  corresponded  with  him,  and  knew  where  he  was 
and  what  he  was  doing.  On  the  second  day  of  January,  1889, 
George  wrote  to  his  wife,  expressing  much  affection  for  her,  and 
asking  if  she  wished  to  be  with  him.  Her  answer  appears  to 
have  been  prompt,  as  he  wrote  to  her  again  three  days  later, 
acknowledging  the  receipt  of  a  telegram  and  a  letter  from  her. 
His  second  letter  was  affectionate  in  terms,  and  in  it  he  ex- 
pressed a  desire  for  her  to  be  with  him,  said  he  would  send  for 
her  in  a  few  weeks,  and  cautioned  her  not  to  tell  anyone  where 
she  was  going,  mentioning  especially  his  own  family.  He  wrote 
other  letters  of  the  same  character,  and  the  plaintiff  soon  joined 
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him  in  Keokuk.  They  lived  together  there  until  about  the  4tli 
of  February,  1889,  when  he  left  her. 

During  the  first  part  of  the  time  they  were  in  Keokuk,  George 
was  kind  and  affectionate  to  the  plaintiff,  and  they  lived  happily 
together.  He  received  letters  from  the  defendants  during  that 
time,  and  finally  received  one  which  the  plaintiff  did  not  read. 
When  that  was  received,  George  told  the  plaintiff  he  was  going 
to  leave  her,  as  the  defendants  wished  him  to  do.  He  left  the 
next  day,  but,  before  going,  she  obtained  from  him,  without  his 
knowledge,  and  kept,  several  letters  he  had  received  from  the 
defendants.  After  an  absence  of  a  few  days,  he  returned,  and 
demanded  the  letters.  She  refused  to  surrender  them,  and  he 
used  profane  language  to  her,  seized  her,  struck  her,  choked 
her,  knocked  her  down,  threatened  to  kill  her  if  she  did 
not  produce  the  letters,  and  said  he  wished  he  had  minded 
his  father  before  and  left  her.  He  then  left  ''^^  her  in 
Keokuk,  without  means,  and  with  a  board  bill  for  himself 
and  herself  unpaid.  She  finally  paid  the  bill,  and  reached 
the  home  of  her  mother,  in  Des  Moines,  and  conwnenced 
this  action.  Since  that  time  he  has  called  on  her  once  or  twice, 
and  has  written  a  few  letters  to  her,  asking  her  to  return  to  him. 
Letter-press  copies  of  them  were  taken  by  him,  and  there  is  little 
doubt  that  they  were  written  for  the  purposes  of  this  litigation. 
His  conduct  toward  his  wife  has  been  most  unmanly,  and  we  are 
satisfied  that,  to  a  considerable  extent,  it  was  caused  by  the  un- 
warranted interference  of  the  defendants.  The  evidence  in 
regard  to  the  influence  which  the  defendants  exercised  over  their 
son  while  he  and  the  plaintiff  were  together  at  Keokuk,  to  induce 
him  to  leave  her,  is  not  at  all  clear  and  satisfactory.  But  we  are 
satisfied  that  the  defendants  had  for  months  been  endeavoring  to 
separate  the  plaintiff  and  her  husband,  and  we  think  the  jury 
were  authorized  to  find  that  the  separation  was  accomplished  by 
letters  he  received  from  them  at  Keokuk.  His  statements  at 
the  time  he  left  her  were  to  that  effect,  and  his  course  cannot 
be  attributed  to  any  other  probable  cause.  Two  juries  have 
found  for  the  plaintiff,  and  the  evidence  is  such  that  we  are  of 
the  opinion  that  we  should  not  disturb  the  judgment  for  lack  of 
evidence  to  support  it. 

4.  Objection  is  made  to  the  ruling  of  the  court  in  admitting 
evidence  in  regard  to  conversations  between  George  and  his 
father,  and  between  his  father  and  the  mother  of  the  plaintiff, 
when  the  two  families  "were  together  at  the  home  of  the  defend- 
ants. We  think  the  evidence  was  properly  received  as  tending 
to  explain  the  relation  of  the  parties  to  the  suit,  and  the  motives 
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which  induced  them  to  act.  Objection  is  also  made  to  evidence 
to  show  the  property  owned  by  defendant  Henry  Price.  The 
evidence  was  properly  admitted,  not  to  enhance  the  amount  of 
recovery,  but  to  enable  the  jury  to  judge  ''*■  more  accurately  of 
the  weight  and  probable  effect  of  the  property  inducement 
which  the  defendants  held  out  to  their  son  to  abandon  the 
plaintiff. 

5.  It  is  said  that  a  fatal  objection  to  all  the  evidence  is,  that 
this  action  is  against  the  defendants  for  a  joint  wrong,  and  that 
whatever  of  a  wrongful  nature  was  said  or  done  by  the  defend- 
ants was  not  said  or  done  jointly.  We  do  not  think  this  claim 
is  sustained  by  the  evidence.  "While  it  is  true  that  each  defend- 
ant did  not  participate  directly  in  all  of  the  conversations  and 
acts  of  the  other,  yet  there  was  evidence  which  tended  to  show 
that  they  acted  in  concert,  and  to  accomplish  a  common  object — 
the  separation  of  their  son  from  the  plaintiff. 

6.  What  we  have  said  disposes  of  the  controlling  questions  in 
the  case.  Others,  including  some  based  upon  portions  of  the 
charge  given,  and  the  refusal  of  the  court  to  give  instructions 
asked,  have  been  presented  in  argument,  and  carefully  examined. 
We  do  not  regard  them  as  of  sufficient  importance  to  be  stated  at 
length.  It  is  sufficient  to  say  that  we  do  not  find  in  them  any 
reason  for  disturbing  the  judgment  of  the  district  coort 

It  is  therefore  affirmed. 

HUSBAND  AND  WIFE— ALIENATION  OP  HUSBAND'S  AFFEC- 
TIONS.— A  wife  may  maintain  an  action  a^ialnst  another  woman  for 
alienating  bis  affections,  provided  the  wife  is  allowed,  by  statute,  to  sue 
for  her  own  benefit  for  personal  wrongs  suffered  by  her:  Seaver  t. 
Adams,  66  N.  H.  142;  49  Am.  St.  Rep.  697 ;  Clow  v.  Chapman,  125  Mo. 
101  *  46  Am.  8t.  Rep.  468,  and  extended  note  f aU v  diacosaing  the  sabjeot. 
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HUSBAND  AND  WIFE— TENANCY  BY  ENTIRETY— STAT- 
UTES—8EPARATE  PKOPERTY.— Tenancy  by  entirety  is  sui  generis. 
It  had  its  origin  in  the  marital  relation,  and  was  founded  upon  the  legal 
fiction  of  the  absolute  oneness  of  husband  and  wife ;  but  the  universal 
tendency  of  modern  legislation  has  been  to  abrogate  this  theoretical 
unity  of  husband  and  wife,  to  recognize  and  maintain  the  legal  identity 
of  the  wife,  and  to  secure  to  her  a  separate,  distinct,  and  independent 
right  to  the  acquisition  and  enjoyment  of  property. 

HUSBAND  AND  WIFE  — TENANCY  BY  ENTIRETY  — 
CHANGE  OF  LAW. — ^The  rule  of  the  common  law,  by  which  a  devise 
or  grant  to  husband  and  wife  constituted  them  tenants  by  the  entirety, 
the  survivor  taking  the  whole,  has  been  changed  in  the  state  of  Maine 
by  legislation  enlarging  the  rights  of  married  women  respecting  the 
ownership  of  property. 

HUSBAND  AND  WIFE— COTENANCY.— A  husband  and  wife 
may  hold  property  as  tenants  in  common. 

DEVISE— HUSBAND  AND  WIFE— DESCENT- DISTRIBU- 
TION.— ^If  a  testator,  by  the  residuary  clause  of  his  will,  gives  to  his 
daughter  and  her  husband  the  residue  and  remainder  of  his  estate  "  in 
equal  shares  and  proportions,  and  so  to  their  respective  heirs  and  as- 
signs forever,"  but  the  husband  dies  before  the  testator,  leaving  a  minor 
son  and  wife  surviving,  the  daughter  does  not  take  the  whole  as  tenant 
by  the  entirety.  She  takes  only  one-half  of  the  residuary  estate,  and  the 
other  half,  which  the  husband  would  take  if  he  had  survived,  descends 
to  the  heirs  of  the  testator,  and  is  properly  distributed  to  them. 

N.  and  J.  A.  Morrill,  for  the  appellant. 

WHITEHOUSE,  J.  This  is  an  appeal  from  the  decree  of  a 
probate  court. 

The  executor  of  the  will  of  Charles  P.  McKenny  filed  a  peti- 
tion under  the  provisions  of  the  Eevised  Statutes,  chapter  65, 
section  27,  as  amended  by  chapter  49  of  the  laws  of  1891,  ask- 
ing for  an  order  of  distribution  which  would  protect  him  in 
paying  out  the  residue  of  the  estate  in  his  hands.  This  involved 
a  construction  of  the  following  residuar}'  clause  in  the  will: 
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"The  residue  and  remainder  of  all  my  estate  of  which  I  may 
die  seised  and  possessed,  both  real  and  personal,  not  herein  other- 
"wise  disposed  of,  I  give,  bequeath,  and  devise  the  same  to  my  son 
in  law,  Judyer  Robinson,  and  my  daughter  Olive  H.  Robinson, 
wife  of  the  said  Judyer  Robinson,  in  equal  shares  and  proportionB, 
and  so  to  their  respective  heirs  and  assigns  forever." 

Judyer  Robinson  died  before  the  death  of  the  testator,  leaving 
a  minor  son,  and  a  wile  who  is  the  appellant  and  the  same  per- 
son called  Olive  11.  Robinson  in  the  wilL 

The  decree  of  the  judge  of  probate  required  one-half  of  the 
residuary  estate  to  be  paid  to  the  appellant  and  the  other  half 
to  be  distributed  among  the  heirs  of  the  testator;  and  this  decree 
▼as  aflirmed  by  the  justice  presiding  in  the  supreme  court  of 
probate.  The  case  oomee  to  this  court  on  exceptions  to  that 
ruling. 

It  is  the  opinion  of  the  court  that  the  ruling  was  correct  and 
that  the  exceptions  must  be  overruled. 

It  is  contended  by  the  learned  counsel  for  the  appellant  that 
the  residuary  clause  created  a  tenancy  by  the  entire^,  and  that 
Olive  0.  Robinson  is  entitled  to  the  entire  residuary  estate  by 
right  of  survivorship.  It  is  not  controverted  that  the  language 
employed  by  the  testator  must  be  construed  as  creating  a  tenancy 
in  common  if  Judyer  Robinson  and  Olive  H.  Robinson  had  not 
been  husband  and  wife:  Stetson  ▼.  Eastman,  84  Me.  366. 
But  it  if  argued  that  the  rule  of  the  common  law  by  which  a 
devise  or  grant  to  husband  and  wife  constituted  them  tenants  by 
the  entirety,  the  survivor  taking  the  whole,  has  never  been 
changed  in  this  state  by  the  abolition  of  joint  tenancies  or  the 
legislation  enlarging  the  rights  of  married  woonen  respecting  the 
ownership  of  property.  It  is  accordingly  contended  that  if  the 
words  "in  equal  shares  and  proportions"  found  in  the  residuary 
clause  were  advisedly  employed  for  the  purpose  of  making  cer- 
tain the  intention  of  the  testator  to  create  a  tenancy  in  coanmon, 
this  intention,  however  clearly  expressed,  cannot  be  allowed  to 
prevail  against  the  early  rule  of  the  common  law  that  husband 
and  wife,  being  regarded  as  one  person  in  law,  are  not  competent 
to  take  either  as  joint  tenants  or  as  tenants  in  common  under  any 
form  of  grant  or  devise  in  fee  made  to  them  doiring  coverture. 

We  are  unable  to  concur  in  this  view.  The  rule  of  the  com- 
mon law  undoubtedly  existed  as  claimed  by  the  appellant.  It 
if  thus  stated  in  2  Blackstone*8  Oommentaries,  181:  *Tf  an 
estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  joint-tenants  nor  tenants  in  common;  for 
Irnsband    and   wife   being   considered   tm  one   person  in  law, 
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they  cannot  take  the  estate  by  moieties,  tut  "both  are  seised 
of  the  entirety,  per  tout  et  non  per  my;  the  consequence 
of  which  is  that  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  without  the  assent  of  the  other,  but  the  whole 
must  remain  to  the  survivor."  And  it  is  tnie  that  prior  to  the 
act  of  1844,  chapter  117,  and  subsequent  legislation  in  this  state 
securing  to  the  wife  the  enjoyment  of  her  separate  estate,  this 
connnon-law  rule  was  recognized  by  our  court:  Greenlaw  v. 
Greenlaw,  13  Me.  186;  Harding  v.  Springer,  14  Me.  407;  31 
Am.  Dec.  61.  But  it  is  worthy  of  remark  that  no  recognition 
of  it  or  reference  to  it  can  be  found  in  the  cases  reported  in  this 
state  since  the  act  of  1844,  entitled  "An  act  to  secure  to  married 
women  their  rights  in  property." 

A  tenancy  by  entirety  is  sui  generis.  The  right  of  survivorship 
gives  it  an  apparent  resemblance  to  joint  tenancy,  but  as  already 
seen  it  differs  from  a  joint  tenancy  in  important  particulars. 
All  the  authorities  agree  that  it  had  its  origin  in  the  marital  rela- 
tion and  was  founded  upon  the  legal  fiction  of  the  absolute 
oneness  of  husband  and  wife.  At  the  common  law  the  legal 
existence  of  the  wife  was  merged  in  that  of  her  husband.  Her 
legal  identity  was  suspended  or  held  in  abeyance  during  the 
existence  of  the  marriage  relation.  Substantially  all  her  prop- 
erty was  vested  in  the  husband  during  coverture,  and  her  legal 
position  was  little  better  than  that  of  a  menial  to  her  husband. 
Being  but  one  person  in  the  eye  of  the  law,  it  was  considered 
that  they  could  not  consistently  have  separate  and  conflicting 
property  rights.  Hence  the  rule  that  property  conveyed  to  them 
during  coverture  should  be  held  as  an  estate  by  entirety  with  the 
right  of  survivorship. 

But  the  universal  tendency  of  modem  legislation  has  been  to 
abrogate  this  theoretical  unity  of  husband  and  wife,  to  recognize 
and  maintain  the  legal  identity  of  the  wife  and  secure  to  her  a 
distinct  and  separate  right  to  the  acquisition  and  enjoyment  of 
property.  By  the  law  of  this  state,  "A  married  woman  of  any 
age  may  own  in  her  own  right  real  and  personal  estate  acquired 
by  descent,  gift,  or  purchase;  and  may  manage,  sell,  convey  and 
devise  the  same  by  will  without  the  joinder  or  assent  of  her  hus- 
band." Since  the  act  of  1844  above  named,  a  husband  by  mar- 
riage acquires  no  right  to  any  property  of  his  wife.  "She  may 
receive  the  wages  of  her  personal  labor,  not  performed  for  her 
own  family,  maintain  an  action  therefor  in  her  own  name  and 
hold^hem  in  her  own  right  against  her  husband  or  any  other 
person."  She  is  liable  for  her  debts  and  torts,  and  her  property 
may  be  taken  on  execution  therefor  as  if  she  were  sole.     She  may 
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prosecute  and  defend  suits  at  law  or  in  equity  in  her  own  name 
without  the  joinder  of  her  husband,  for  the  preservation  and 
protection  of  her  property  and  personal  rights,  as  if  unmarried: 
Eev.  Stats.,  c.  61. 

It  is  manifest  that  these  statutes  have  wrought  great  modifica- 
tions and  radical  changes  in  the  relative  property  rights  of  hus- 
band and  wife.  In  contemplation  of  law  they  are  no  longer  one 
person,  and  their  interests  in  property  are  no  longer  identical 
but  separate  and  independent.  Under  these  statutes  the  wife  is 
invested  with  greater  privileges  and  weighted  with  greater  re- 
sponsibilities and  liabilities  than  before.  The  rule  of  the  com- 
mon law  creating  estates  by  entirety  is  irreconcilable  with  both 
the  letter  and  the  spirit  of  these  statutes.  It  never  rested  upon 
a  rational  or  substantial  groundwork.  It  had  its  origin  in 
feudal  institutions  and  social  conditions  which  were  superseded 
centuries  ago  by  the  more  enlightened  principles  of  a  progressive 
civilization.  It  is  now  repugnant  to  the  American  idea  of  the 
enjoyment  and  devolution  of  property  and  to  the  true  theory  of 
the  marriage  relation.  "The  reason  of  the  law,"  says  Lord 
Coke,  "is  the  life  of  the  law;  and  cessante  ratione  lex  ipsa 
cessat.**  The  fictitious  basis  of  this  rule  having  been  removed 
the  rule  itself  must  fail.  To  declare  that  there  is  no  authority 
in  the  court  to  effectuate  a  clearly  expressed  and  unmistakable 
intention  of  a  grantor  or  testator,  against  such  an  antiquated 
and  exploded  dogma,  would  be  a  poor  tribute  to  the  creative 
power  of  the  law  and  the  original  conceptions  of  justice  in 
modem  courts.  The  common  law  would  ill  deserve  its  familiar 
panegyric  as  the  "perfection  of  human  reason,"  if  it  did  not 
expand  with  the  progress  of  society  and  develop  with  new  ideas 
of  right  and  justice.  "Considering  the  influence  of  manners 
upon  law,"  says  Chancellor  Kent,  "and  the  force  of  opinion 
which  is  silently  and  almost  insensibly  conducting  the  course  of 
business  and  the  practice  of  our  courts,  it  is  impossible  that  the 
fabric  of  our  jurisprudence  should  not  exhibit  deep  traces  of  the 
progress  of  society  as  well  as  of  the  footsteps  of  time."  • 

These  views  are  sanctioned  by  approved  text-writers  and 
courts  of  the  highest  respectability  in  England  as  well  as  in  this 
country. 

In  his  'Treatise  on  Estates,"  Mr.  Preston  makes  the  confident 
assertion,  based  upon  his  own  cultivated  reason  rather  than  upon 
reported  cflscs  at  that  time,  thnt:  *1n  point  of  fact,  and  ag^peable 
to  natural  reason,  free  from  nrtiRoial  deductions,  the  husband 
and  wife  are  distinct  and  individual  persons;  and  accordingly 
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when  lands  are  granted  to  them  as  tenants  in  common,  thereby 
treating  them  without  any  respect  to  their  social  union,  they 
will  hold  by  moieties  as  other  distinct  and  individual  persons 
would  do":  1  Preston  on  Estates,  132.  This  is  cited  as  authority 
for  the  following  statement  in  4  Kent's  Commentaries,  411:  "It 
is  said,  however,  to  be  now  understood  that  husband  and  w4fe 
may,  by  express  words,  be  made  tenants  in  common  by  a  gift  to 
them  during  coverture." 

In  his  note  to  2  Blackstone's  Commentaries,  181,  Judge 
Sharswood  says:  "But  when  an  estate  is  conveyed  to  a 
man  and  woman  who  are  not  married  together,  and 
who  afterwards  intermarry,  as  they  took  originally  by 
moieties,  they  will  continue  to  hold  by  moieties  after 
the  marriage.  There  is  nothing,  therefore,  in  the  relations 
of  husband  and  wife  which  prevents  them  from  being  tenants 
in  common.  There  are  great  opinions  in  favor  of  the  position 
that  husband  and  wife  may  by  express  words  be  made  tenants 
in  common."  So  in  1  Washburn  on  Real  Property,  444,  the 
author  says:  "It  is  always  competent,  however,  to  make  husband 
and  wife  tenants  in  common  by  proper  words  in  the  deed  or  de- 
vise by  which  they  take,  indicating  such  an  intention." 

In  Clark  v.  Clark,  56  N.  H.  105,  it  was  held  that  a  statute 
in  that  state  enlarging  the  rights  of  married  women  practically 
abolished  tenancies  by  entirety  between  husband  and  wife;  and 
the  legal  unity  of  husband  and  wife,  as  respects  the  holding  of 
property  and  making  of  contracts  by  the  wife,  was  obliterated. 

In  Cooper  v.  Cooper,  76  111.  57,  it  was  held  that  under  the 
"Married  Woman's  law"  of  1861  in  that  state,  an  act  having  a 
scope  and  purpose  similar  to  our  own  above  cited:  "No  reason 
can  be  perceived  and  none  is  suggested  why  a  married  woman 
should  not  hold  property  thus  acquired  in  fee,  and  as  a  tenant 
in  common  with  her  husband,  precisely  as  she  might  with  any 
other  person." 

In  Hoffman  v.  Stigers,  28  Iowa,  307,  the  court  say:  "If  no 
contrary  intent  is  expressed  in  the  conveyance  to  them  or  the 
instrument  under  which  they  hold,  the  husband  and  wife  take 
as  tenants  in  common,  and  not  in  entirety.  At  common  law 
they  were  so  completely  and  essentially  one  that  they  could  not 

take  by  moieties But  the  doctrine  always  stood  upon  what 

was  little  more  than  the  merest  fiction;  and  as  this  by  our  legis- 
lation has  measurably  given  way  to  theories  and  doctrines  more 
in  accord  with  the  true  and  actual  relations  of  husband  and  wife, 
the  rule  itself  must  be  abandoned":  See,  also,  Wilson  v.  Flem- 
ing, 13  Ohio,  68;    Whittlesey  v.  Fuller,  11  Conn.  337;   In  re 
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Dixon,  Byram  v.  Tull  (1889),  L.  R.  42  Ch.  Div.  306;  War- 
rington Y.  Warrington,  2  Hare,  54. 

I'nder  the  residuary  clause  in  the  case  at  bar,  the  appellant 
took  only  a  moiety  of  the  residue  of  the  estate.  As  Judyer 
Robinson  died  before  the  testator,  the  devise  and  bequest  to  him 
Lijised,  and  ihe  moiety  of  the  residue  which  he  would  have 
taken  if  he  had  survived  descended  to  the  heirs  of  the  testator. 

Exceptions  overruled. 

HUSBAND  AND  WIFE— TENANCY  BY  ENTIRETY-DEVISE. 
An  estate  by  entirety  is  founded  upon  the  marital  relation  and  npon 
the  le(;al  theory  of  the  absolute  oneness  of  husband  and  wife;  Stels  v. 
sjhreck,  128  N.  Y.  263;  26  Am.  St.  Kep.  475.  The  rule  of  the  common 
law  that  a  devise  or  grant  to  husband  and  wife  constitutes  them  tenants 
by  the  entirety,  the  survivor  takinu;  the  whole,  remains  the  law  of  many 
of  the  states,  notwithstandiiii:  letrislaf ion  securing,'  to  the  wife  the  enjoy- 
ment of  her  set  arate  estate:  See  mono<;raphic  n  ites  to  Den  v.  Harden- 
berch,  18  Am.  Dec.  380;  Enveart  v.  Kepler,  10  Am.  St.  Rep.  99;  Bram- 
l>errv'8  Appeal,  156  Pa.  St.  t;28;  36  Am.  St.  Kep.  64,  and  note;  Phelpa 
V.  Simons,  159  Mass.  415:  38  Am.  St.  Ren.  430:  Hiles  v.  Fisher,  144  N.  Y. 
X06;  43  Am.  St.  Rep.  762;  Harrison  v.'Ray,  108  N.  C.  215;  23  Am.  St. 
Rep.  57;  and,  where  land  has  been  conveyed  to  husband  and  wife,  each 
has  been  held  to  take  by  entirety,  notwithstanding  a  statute  providing 
that  all  conveyances  of  land  made  to  two  or  more  persons  shall  be  con- 
strued to  create  estates  in  common,  and  not  in  joint  tenancy:  Heming- 
way V.  Scales,  42  Miss.  1;  97  Am.  Dec.  425.  But  this  rule  which  has 
"always  stoo<l  upon  what  was  litle  more  than  the  merest  fiction"  has 
been  abandoned,  in  some  of  the  states,  for  theories  and  doctrines  more 
in  accord  with  the  true  and  actual  relations  of  husband  and  wife;  and 
it  is  held  that  if  a  devise  is  made  to  a  man  and  his  wile,  they  will  take 
as  tenants  in  common,  anfl  not  by  entireties:  Notes  to  Den  v.  Harden- 
bergh,  18  Am.  Dec.  381;  Enyeart  v.  Kepler,  10  Am.  St.  Rep.  99;  Har- 
ri^u  T.  Ray,  23  Am.  St.  Rep.  59. 
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(88  Maink,  68.] 

WATERCOURSES— DIVISION  OF  STREAM  BY  ISLAND.— 
RIPARIAN  OWNKKSIIIP  of  tl ire"  out  of  four  shores  of  two  channels 
upon  thf  same  riv>'r  does  not  of  itself  establish  a  right  to  use  three- 
fourths  of  all  the  water  of  the  whole  river. 

WATERCOURSES— DIVISION  OF  STREAM  BY  ISLAND- 
MILLS— PARTITION  OF  WATER.— If  water  in  a  river  is  divided  into 
two  channels  b"  a  natural  island,  earh  channel  having  a  dam  across  it. 
in  line  with  ea-h  other,  and  falls  affording  valuable  water  (ower,  and 
tlu're  is  a  roiitroverny,  l)etween  riparian  owners,  alvmt  a  division  of  the 
water  for  the  purpowj  of  propelline  the  machinery  of  mills,  the  plaintiffs 
owning  three  out  of  four  shores  of  the  two  channels,  and  the  defendants 
owning  the  other  shore,  a  court  of  I'quity  will  not  undertake  to  divide, 
either  wholly  or  partiallv,  the  water  of  the  whole  river,  so  that  the  plain- 
tiffs may  une  threo-fourlbs  of  th«'  water,  and  the  «lefciidi»nt8  only  one- 
fourth  of  it,  but  will  leave  the  parti  -s  to  accommrxlate  themselves  to  the 
division  made  by  naliin*,  where  the  plainfifTH*  cUitn  is  based  exelusively 
open  their  riparian  ownership,  and  without  invoking  any  statute,  con- 
tract, or  preecriplive  right. 
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WATERCOURSES— PARTITION  OF  WATER.— EQUITY  HAS 
JURISDICTION  to  make  partition  of  the  use  of  water  between  opposite 
riparian  proprietors  wlien  necessary  to  aecure  an  equal  use  or  enjoyment 
in  their  rights,  and  will  exercise  such  power  upon  a  bill  properly  framed 
and  presented  for  that  purpose. 

WATERCOURSES— DIVISION  OF  STREAM  BY  ISLAND- 
MILLS  —  PARTITION  OF  WATER— BILL  IN  EQUITY— AMEND- 
MENT.— If  water  in  a  river  is  divided  into  two  channels  by  a  natural 
island,  each  channel  having  a  dam  across  it,  in  line  with  each  other,  and 
falls  affording  valuable  water  power,  and  there  is  a  controversy,  between 
riparian  owners,  about  a  division  of  the  water  for  the  purpose  of  propel- 
ling the  machinery  of  mills,  the  plaintiffs  owning  three  out  of  four  shores 
of  the  two  channels,  and  the  defendants  owning  the  otJier  shore,  a  court 
of  equity  can  and  should  make  such  division  of  the  use  of  the  flow  of 
water  between  the  opposite  riparian  proprietors  as  will  secure  to  each  a 
use  or  enjoyment  equal  to  his  rigiits,  where  the  plaintiffs  allege  such 
ownership;  that  a  dam,  one  across  each  channel,  has  existed  for  a  hun- 
dred years;  that  for  a  long  period  the  defendants  used  only  their  proper 
Eroportion  of  water,  but  that  they  have  increased  their  use  of  the  water  far 
eyond  their  just  proportion ;  that  such  increased  use  renders  the  whole 
f)0wer  insufficient  for  the  mills  of  all  the  riparian  owners ;  and  that,  un- 
ess  they  can  be  assured  of  the  steady  and  regular  use  of  their  full,  right- 
ful proportion  of  the  water  power,  they  cannot  profitably  operate  tlieir 
mills,  and  cannot  venture  to  undertake  further  operations,  by  reason  of 
the  cloud  thus  thrown  over  their  rights;  and  where  the  court  is  asked  to 
partition  the  water  in  one  of  tlie  cliannels,  especially  where  the  case  has 
been  before  the  court  on  two  former  occasions,  without  the  rights  of  the 
parties  having  been  adjusted ;  where  the  interests  of  the  riparian  pro- 
prietors upon  both  channels  appear  to  be  intertwined,  if  not  amalga- 
mated; wliere  the  interest,  as  thus  intertwined,  of  each  proprietor  upon 
either  channel  spans  the  whole  river  across  both  channels;  and  where 
each  has  an  interest  in  the  regulation  of  the  whole  flow  of  all  the  water, 
into  whichever  channel  it  may  turn;  but  the  bill  must  be  so  amended 
as  to  present  all  claims  of  right  in  any  part  of  the  falls,  and  waters,  aris- 
ing from  riparian  ownership,  contract,  prescription,  or  any  other  source ; 
and  the  prayer  must  be  so  amended  a-  to  include  a  division  of  the  use  of 
the  water  in  each  channel  and  the  whole  river,  and  any  other  action  of 
the  court  necessary  to  finally  and  completely  adjust  the  controversy. 

Bill  in  equity  for  a  partition  of  waters  at  Saccarappa  Upper 
Falls.  The  Presumpscot  river  a?t  that  place  was  divided  by  a 
natural  island,  into  two  channels  of  approximately  equal  capac- 
ity, and  the  plaintiffs  and  defendants  were  the  owners  of  all 
the  land  and  water  power  at  those  falls.  The  defendant  com- 
pany owned  the  land  forming  the  easterly  half  of  the  eastern 
channel.  The  plaintiffs  were  the  sole  riparian  owners  on  the 
western  half  of  the  eastern  channel,  and  on  both  sides  of  the 
western  channel.  In  each  channel  were  falls  affording  valuable 
water  power.  A  dam  was  bnilt  across  each  channel.  These 
dams  were  substantially  in  line  with  each  other,  and  formed, 
with  the  island,  a  continuous  dam  across  the  whole  river.  There 
M^ere  several  mills  on  the  island,  and  other  mills  on  each  side 
of  the  main  river  opposite  the  island.  The  mills  on  the  eastern 
mainland,  and  on  the  eastern  side  of  the  island,  were  supplied 
with  water  from  the  dam  across  the  eastern  channel.  The 
mills  on  the  western  mainland,  and  on  the  western  side  of  the 


374  Warken  v.  Westbrook  Mfg.  Co.  [Maine, 

island,  were  supplied  with  water  from  the  dam  across  the  west- 
em  channel.  The  whole  river  had  been  improved  and  used 
for  many  years  by  dams  in  each  channel,  and  mills  upon  all  the 
shores.  Up  to  the  year  1882,  all  the  parties  had  used  practi- 
cally all  the  water  they  were  entitled  to;  but  after  that  time 
the  defendant  company  enlarged  its  factory  on  the  easterly 
bank  of  the  easterly  channel,  and  drew  and  used  much  more 
water  than  it  was  entitled  to,  ao^ainst  the  protests  of  the  plain- 
tiffs, who  were  thereby  obliged  to  shut  down  their  mills,  in 
whole  or  in  part,  many  times,  for  want  of  water,  to  which  they 
were  justly  entitled.  The  plaintiffs  sought  to  have  the  water 
partitioned,  as  stated  in  the  opinion,  so  that  each  party  could 
enjoy  it  equal  to  his  right.  The  case  was  heard  on  the  bill  and 
demurrers  of  the  defendants  severally,  the  parties  stipulating 
that,  if  the  demurrers  were  overruled,  the  defendants  might 
answer  further. 

Hanno  "W.  Gage,  Charles  A.  Strout,  Warren  &  Branders,  and 
Warrens  &  ^fason,  for  the  plaintiffs. 

J.  W.  Symonds,  D.  W.  Snow,  and  C.  S.  Cook,  for  the  defend- 
ants. 

"*  EMERY,  J.  This  controversy  is  over  the  use  for  mill 
purposes  of  the  waters  of  the  Presumpscot  river,  where  it  flows 
in  two  channels,  eastern  and  western,  around  an  island  past  the 
riparian  lands  of  parties  at  Saccarappa  Upper  Falls.  It  is  of 
several  years  standing,  and  has  been  unsuccessfully  brought  be- 
fore the  court  on  two  former  occasions  at  least.  It  should  now 
be  authoritatively  and  finally  adjusted,  if  within  the  power  of 
the  court  upon  the  allegations  in  this  or  an  amended  bill.  A 
full  statement  of  the  physical,  hydrographic  facts  is  given  in  the 
(ase,  Warren  v.  Westbrook  Mfg.  Co.,  86  Me.  32,  to  which 
reference  is  made. 

When  the  controversy  first  came  before  the  court,  in  the  case, 
Westbrook  Mfg.  Co.  v.  Warren,  77  Me.  437,  the  now  defend- 
ant alleged  that  it  was  entitled  to  use  one-half  of  the  water 
power  of  the  river  at  those  falls,  and  that  all  the  other  riparian 
owners,  collectively,  were  not  entitled  to  more  than  the  other 
half.  It  did  not  seek  to  have  the  respective  rights  of  the  ripa- 
rian owners  in  the  water  power  determined,  nor  did  it  seek  for 
any  action  of  the  court  that  would  divide  the  use  according  to 
the  right.  Its  demand  was  for  a  general  injunction  upon  all  the 
other  riparian  owners,  against  their  using  collectively  more  than 
half  of  the  water  power  of  these  falls,  and  this  without  showing 
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that  the  damages  recoverahle  at  law  would  not  be  full  com- 
pensation for  any  injury  sustained.  The  court  held  that,  under 
the  allegations,  this  demand  could  not  be  granted. 

The  controversy  again  appeared  in  the  case  above  cited,  War- 
ren V.  Westbrook  Mfg.  Co.,  86  Me.  33.  In  that  case  the  de- 
fendants in  the  first  case  appeared  as  plaintiffs.  They  alleged 
that  they  owned  lands  and  mills  on  ®^  both  the  mainland  and 
island  side  of  the  western  channel,  and  also  the  dam  across  that 
channel;  that  one  of  them  owned  land  and  mills  on  the  island 
half  of  the  dam  across  the  eastern  channel;  that  the  defendant 
owned  land  on  the  mainland  side  of  that  channel,  and  also  the 
mainland  half  of  the  dam  across  the  channel.  They  further 
alleged  that,  by  virtue  of  this  riparian  ownership  of  three  out 
of  the  four  shores  of  the  two  channels,  they  were  entitled  to  use 
three-fourths  of  the  sum  of  the  waters  of  the  two  channels,  or 
three-fourths  of  all  the  water  of  the  whole  river.  They  asked 
the  court  to  divide  the  water  of  the  whole  river  in  that  propor- 
tion, 80  that  they  could  use  three-fourths  and  the  defendant 
only  one-fourth.  They  based  their  claim  for  the  desired  judi- 
cial action  exclusively  upon  their  riparian  ownership,  above 
stated,  and  without  invoking  any  statute,  contract  or  prescrip- 
tive right. 

The  opinion  was  wearily  long,  but  the  only  points  decided 
were:  1.  That  a  riparian  ownership  of  three  out  of  four  shores 
of  two  channels  upon  the  same  river,  does  not  of  itself  establish 
a  right  to  use  three-fourths  of  all  the  water  of  the  whole  river; 
and  2.  That  where  no  statute,  contract,  or  prescriptive  right  is 
invoked,  the  court  will  not  undertake  to  wholly  or  partially  ap- 
portion the  waters  of  the  river  between  the  two  channels,  but 
will  leave  the  parties  to  accoanmodate  themselves  to  the  division 
made  by  nature.  Early  in  the  opinion  the  court  gave  this 
cautionary  notice:  'It  should  be  continually  borne  in  mind  that 
we  are  considering  the  legal  rights  and  duties  based  on  the  sit- 
uation of  the  parties,  and  unmodified  by  any  statutes,  grants, 
contracts,  or  prescriptions.  None  of  these  latter  matters  are 
stated  in  the  bill,  and  their  possible  modifying  effects  are  not  con- 
sidered here." 

This  time  the  plaintiffs  allege  the  various  riparian  ownerships 
substantially  as  before,  and  they  now  further  allege  that  a  dam 
(one  af;ro8S  each  channel)  has  existed  under  the  successive  ripa- 
rian proprietors,  in  substantially  the  same  place  as  the  present 
dam,  for  one  hundred  years.  They  also  allege  that,  for  ninety 
years  after  the  dams  were  built,  one-half  of  the  water  of  the 
river  has  flowed  through  each  channel,  and  that  the  water  ** 
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would  continue  to  flow  through  the  channels  in  that  proportion 
but  for  the  wrongful  acts  of  the  defendants;  that  prior  to  the 
year  1882,  the  defendants,  and  its  predecessors  in  title,  used  less 
than  one-half  of  the  water  power  upon  the  eastern  channel,  and 
less  than  one-fourth  of  the  whole  power  of  the  river,  and  that 
there  was  then  sufficient  power  for  the  mills  of  all  the  riparian 
ov^Tiers;  that  in  the  year  1882,  the  defendants  greatly  enlarged 
and  increased  its  mills,  and  then  began  to  use,  and  have  persisted 
in  using,  and  propose  to  use  in  the  future,  more  than  one-half 
of  the  water  power  on  the  eastern  channel,  and  more  than  its 
due  proportion  of  the  water  power  of  the  river.  They  allege  that 
this  increased  use  by  the  defendants  renders  the  whole  power  in- 
sufficient for  the  mills  of  all  the  riparian  owners;  that  unless 
they  can  be  assured  of  the  steady  and  regular  use  of  their  full, 
rightful  proportion  of  the  water  power,  they  cannot  profitably 
operate  their  mills,  and  cannot  venture  to  undertake  further 
operations,  by  reason  of  the  cloud  thus  thrown  over  their  rights. 

With  those  allegations,  the  plaintifTs  ask  the  court  to  deter- 
mine the  right  or  proportional  sh.'ure  of  each  party  in  the  water 
power  of  the  eastern  channel,  and  to  effect  between  the  riparian 
owners  upon  that  channel  such  a  division  of  the  use  of  the 
waterflow  as  will  enable  each  to  profitably  utilize  his  rightful 
proportional  share. 

The  defendants  demur  generally  to  the  bill,  and  argue  that  it 
is  a  disguised  attempt  to  induce  the  court  to  undertake  a  divi- 
sion of  the  whole  water  of  the  river  between  the  two  channels, 
an  undertaking  which  the  court  has  once  declined.  It  is  evi- 
dent, and  is  frankly  admitted  by  the  plaintifTs,  that  a  decree 
dividing  and  regulating  the  use  of  the  water  in  either  channel, 
may  substantially  affect  the  water  power  in  the  other  channel; 
and  that,  to  do  full  justice,  the  court  may  find  it  necessary  to 
deal  with  the  whole  matter  of  all  the  water  power  at  these 
falls. 

The  controversy  demanding  our  attention  is  solely  over  the  use 
of  the  flow  of  the  water  for  the  propulsion  of  machinery.  The 
underlying  question  is  whether,  upon  the  case  now  presented, 
the  court  has  and  should  exercise  the  power  to  ascertain,  define, 
and  mark  out  for  each  party  the  extent  of  his  slmre  or  *"*  right 
in  the  use  of  the  common  flow  of  the  water;  or,  in  other  words, 
whether  the  court  can  and  should  make  such  a  division  of  the 
use  of  the  flow  of  water  between  opposite  riparian  proprietors, 
as  will  secure  to  each  a  use  or  enjoyment  equal  to  his  right. 

The  waters  of  a  river,  in  flowing  from  its  highland  sources 
down  to  the  sea,  develop  a  force  convertible  into  mechanical 
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power.  The  amount  of  this  force  depends  upon  the  volume  and 
momentum  of  the  flowing  water.  The  momentum  depends  on 
the  height  or  distance  of  the  fall  of  the  water.  To  increase  this 
volume  and  momentum,  and  make  them  sufficient  and  available 
for  propelling  machinery,  dams  are  constructed,  which  aocumu- 
late  the  water  of  the  river  in  larger  volume  and  at  a  higher  level 
than  are  natural.  Where  one  party  owns  the  whole  dam  and 
the  land  on  both  sides  of  the  river,  he  has  the  right  to  the  en- 
tire usufnict  of  all  the  power  of  the  water  as  it  accumulates  at 
his  dam.  Where  one  party  owns  the  land  on  one  side  of  the 
river,  and  another  party  owns  the  land  on  the  opposite  side, 
(their  lands  coming  together  under  the  river  midway  between  the 
two  banks)  and  each  owns  the  half  of  the  dam  on  his  land,  then 
neither  party  is  entitled  to  have  the  whole  power  of  the  accumu- 
lated water  applied  to  his  machinery.  Each  party  has  only  an 
equal  right  with  the  other.  Each  has  a  right  to  use  one-half  of 
that  power;  but  whatevea*  part  of  that  half  he  does  not  use,  the 
other  party  can  freely  use.  There  is  no  proprietorship  in  the 
water,  but  only  a  right  in  its  use,  and  one  riparian  owner  may 
use  so  much  as  the  other  is  willing  to  let  go  to  waste:  Pratt  v. 
Lamson,  2  Allen,  275. 

When  the  power  is  sufficient,  from  the  volume  or  head  of 
water,  to  propel  at  all  times  all  the  machinery  both  parties  have 
set  up,  there  is  no  occasion  for  any  controversy.  When,  how- 
ever, the  power  has  become  so  reduced,  or  the  machinery'  so 
increased  that,  for  all  or  part  of  the  time,  the  whole  power  of 
the  water  will  not  drive  all  the  machinery,  then  the  parties 
must  in  some  way  make  a  division  of  this  reduced  power,  or  its 
usefulness  ^^  to  either  will  be  destroyed.  If  each  competes  with 
the  other  in  a  race  to  first  appropriate  the  limited  power  to  his 
machinery,  the  accumulation  and  head  of  water  will  soon  be 
dissipated,  the  efficient  power  of  the  water  exhausted,  and  all 
hope  of  its  restoration  be  destroyed. 

In  this  state  the  opposite  millowners  upon  our  thousands  of 
waterfalls  have  usually  made  this  division  of  the  use  of  the  water 
power  by  mutual  agreement.  The  division  has  been  effected 
in  various  ways:  by  fixing  hours  or  days  for  the  alternate  use  of 
the  water;  by  fixing  the  number  and  area  of  gates  to  be  used  at 
different  stages  of  the  water;  by  fixing  watermarks  for  the  ces- 
sation of  all  use  until  the  agreed  head  of  water  is  again  accumu- 
lated; and  by  various  other  devices.  Our  judicial  reports  show 
a  happy  scarcity  of  litigation  of  this  kind,  and  thus  testify  to  an 
intelligent  and  well-developed  sense  of  justice  and  fairness  in 
this  important  class  of  our  people.     On  this  particular  water- 
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fall,  however  (by  reason,  perhaps,  of  its  peculiar  character),  the 
opposite  millowners  cannot  agree  upon  any  mode  of  dividing 
the  now  limited  water  power;  and  they  disagree,  also,  as  to  their 
proportional  rights  in  that  power. 

These  differences  having  arisen  concerning  the -use  of  an  an- 
cient and  valuable  water  power,  it  would  be  a  reproach  to  our 
jurisprudence,  if  the  court  did  not  possess  and  exercise  the 
power  to  authoritatively  adjust  them.  The  alternative  would  be 
a  destructive  competition  in  the  use  of  the  water,  until  it  was 
rendered  valueless  to  the  parties  and  to  the  community. 

It  is  evident,  also,  that  the  power  to  be  exercised  by  the  court 
should  be  that  of  prevention,  rather  than  that  of  redress.  To 
make  the  water  power  of  economic  value,  the  rights  to  its  use, 
and  the  division  of  its  use,  according  to  those  rights,  should  be 
determined  in  advance.  This  prior  determination  is  evidently 
essential  to  the  peaceful  and  profitable  use  by  the  different  par- 
ties having  rights  in  a  coomnon  power.  To  leave  them  in  their 
uncertainty — to  leave  one  to  encroach  upon  the  other — to  leave 
each  to  use  as  much  as  he  can,  and  leave  the  other  to  sue  at  law 
after  the  injur}' — is  to  leave  the  whole  subject  matter  to  possible 
waste  and  destruction. 

^"^  These  considerations  make  firm  ground  for  the  exercise  of 
the  court's  preservative  and  preventive  jurisdiction  in  equity,  as 
prayed  for  here.  There  are  also  abundant  authorities:  Bard- 
well  V.  Ames,  22  Pick.  333;  Ballou  v.  Hopkinton,  4  Gray,  324; 
Lyon  V.  Mcl^aughlin,  32  Vt.  423;  Adams  v.  ^fanning,  48  Conn. 
477;  Bumham  v.  Kempton,  44  X.  H.  78;  Lehigh  Valley  R.  R. 
Co.  V.  Society  etc.,  30  N.  J.  Eq.  145;  Frey  v.  Ix)wden,  70  Cal. 
550;  Patten  Paper  Co.  v.  Kaukauna  Water  Power  Co.,  70  Wis. 
659;  Arthur  v.  Case,  1  Paige,  447;  Head  v.  Amoskeag  Mfg.  Co., 
113  U.  S.  9;  Lockwood  Mills  v.  La\^Tence,  77  Ale.  297;  52  Am. 
Rep.  763. 

It  is  suggested  that  the  peculiar  physical  features  of  this  case 
are  such,  that  the  court  cannot  make  a  just  and  practicable 
division  of  the  use  of  the  water;  that  while  the  court  may  have 
the  theoretical  right,  it  has  not  the  practical  power  to  make  the 
desired  division.  Whether  this  difficulty  really  exists  can  be 
better  determined  after  the  parties  have  presented  their  evidence. 
If  the  plaintiffs  cannot  then  make  clear  to  the  court  the  practi- 
cability of  their  request,  it  may  l>e  properly  denied. 

It  is  urged  that,  while  the  prayer  of  the  bill  is  limited  in 
terms  to  a  divi^^i'm  of  the  use  of  the  water  flowing  through  the 
eastern  channel,  the  court's  netion,  even  if  confined  within  that 
limited  prayer,  will  newssarily  affect  the  flow  in  the  western 
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channel,  and  may  thereby  enable  the  riparian  owners  on  that 
channel  to  secure  or  retain  some  water  power  they  otherwise 
would  not  have.  The  chance  of  such  a  result  should  not  deter 
the  court  from  attempting  to  do  justice.  Indeed,  it  may  be  an 
additional  reason  for  the  court's  exercising  its  power  more  com- 
prehensively and  completely.  As  the  case  is  now  presented, 
the  two  dams  make  with  the  island  practically  one  dam,  and 
have  been  maintained  as  such  for  a  hundred  years.  Each  dam 
has  for  that  time  operated  to  increase  the  head  at  the  other 
dam,  by  presenting  an  obstacle  to  the  escape  of  the  water  around 
the  island  when  flowed  back  by  the  other  dam.  The  desired  head 
of  water  at  each  dam  has  been  kept  up  by  both  dams.  The 
whole  water  of  the  river  has  been  kept  back  and  accumulated 
by  the  joint  effect  of  both  dams.  Each  riparian  proprietor  upon 
^  either  channel  has  used  his  riparian  rights  as  they  have  been 
enlarged  or  diminished,  or  otherwise  modified,  by  these  ancient 
dams.  The  owner  of  each  end  of  the  eastern  dam  may  have 
acquired  a  prescriptive  right  in  the  continued  maintenance  of 
the  other  end.  The  owners  of  the  dam  across  each  channel 
may  have  acquired  a  similar  right  in  the  continued  maintenance 
of  the  dam  across  the  other  channel.  In  like  manner,  the  long 
existence  and  use  of  these  dams  may  have  so  affected  the  flow 
of  the  water  through  the  different  channels,  that  the  natural 
flow  is  no  longer  the  rightful  flow:  Murchie  v.  Gates,  78  Me. 
300. 

As  the  case  is  now  stated,  neither  party  seems  to  have  a 
naked,  natural,  unmodified  right,  such  as  was  considered  and 
defined  in  the  former  opinion:  Warren  v.  Westbrook  Mfg.  Co., 
86  Me.  32.  Nor  can  the  riparian  owners  upon  either  channel 
now  successfully  insist  that  they  are  in  a  state  of  nature,  and 
totally  independent  of  the  riparian  owners  upon  the  other  chan- 
nel as  to  the  flow,  or  use  of  the  flow,  of  the  water  in  their  own 
channel.  The  interests  of  the  riparian  proprietors  upon  both 
channels  now  appear  to  be  intertwined,  if  not  amalgamated. 
Thus  intertwined,  the  interest  of  each  proprietor  upon  either 
channel  spans  the  whole  river  across  both  channels.  Each  has 
an  interest  in  the  regulation  of  the  whole  flow  of  all  the  water, 
into  whichever  channel  it  may  turn. 

Under  such  circumstances,  it  may  be  that  complete  justice 
cannot  be  done,  even  between  the  opposite  riparian  owners  upon 
the  eastern  channel,  without  determining  the  rights  of  all  the 
parties  upon  both  channels,  and  dividing  among  them  the  use  of 
the  whole  flow  of  the  river,  according  as  their  rights  may  finally 
appear. 
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In  view  of  the  matters  suggested,  as  well  as  those  directly 
alleged  in  the  bill,  and  in  view  of  the  hitherto  unsuccessful  at- 
tempts of  both  parties  to  secure  judicial  relief  from  their  em- 
barrassments, we  think  the  court  should  now  attempt,  after 
proper  amendments,  to  adjust  all  the  rights  of  all  the  parties  in 
the  whole  water  power  in  both  channels,  and  to  divide  the  use 
of  the  water  power  in  each  channel,  so  that  each  party  may  en- 
joy his  full  right  in  the  premises.  If  this  seems  a  departure 
"®  from  the  conservative  course  the  court  has  hitherto  pursued 
when  asked  to  exercise  its  equity  powers,  as  in  Jordan  v.  Wood- 
ward, 38  l^e.  423,  Westbrook  Mfg.  Co.  v.  Warren,  77  Me.  437; 
Haskell  v.  Thurston,  80  Me.  129,  we  think  the  exigencies  of  this 
particular  case  fully  justify  it. 

The  demurrers  stricti  juris  must  be  sustained,  since  by  inad- 
vertence, no  doubt,  the  plaintiffs  have  made  contradictory  state- 
ments of  the  title  of  the  easterly  half  of  the  eastern  channel. 
This  error,  however,  can  be  easily  cured  by  amendment  The 
bill  should  also  be  further  amended  in  statement  to  present  all 
claims  of  right  in  any  part  of  these  falls,  and  waters,  arising 
from  riparian  orwnership,  contract,  prescription,  or  any  other 
source.  The  prayer  for  relief  should  be  amended  to  include  • 
division  of  the  use  of  the  water  in  each  channel,  and  in  the 
whole  river;  and  any  other  action  of  the  court  necessary  to 
finally  and  completely  adjust  this  controversy. 

Demurrers  sustained.  Bill  retained  for  amendment,  and 
further  proceedings.  If  amendments  not  filed  within  sixty  days, 
bill  to  be  dismissed. 

PARTITION  OF  WATER.— In  Plumleigh  v.  Dawson,  1  Glim.  844, 
41  Am.  Dec.  193,  it  is  saitl  that  property  in  water  is  indivisible;  but 
the  law  is,  that  partition  ami  division  into  proportionate  parts  may  be 
made  of  water  rifjhta  and  of  mill  privileges:  Freeman  on  Cotenancy 
and  Partition,  2d  ed.,  sec.  433. 


Danforth  v.  Danforth. 

(88  Mains,  120.] 

MARRIAGE  AND  DIVOUCE  — DESERTION— CONTINUrTT 
of  ACT — If  a  wife  deserts  her  husband,  and  remains  away  from  him 
for  throe  ronflecntive  years,  and,  darinj?  all  that  time,  continuously  and 
anreaHr)nahlv  refuses  to  return,  his  riftht  to  a  divorce  is  complete  under 
a  statute  -nakinK  *'  utter  desertion  continued  for  three  consecutive  years" 
a  cause  for  divorce.  an<l  cannot  l)e  defeated  by  proof  that  on  one  occa- 
sion, within  the  three  years,  he  visited  his  wife,  and,  for  two  or  three 
nitrhts,  o<-nipiod  the  same  l>ed  with  her,  as  Uiis  did  not  interrupt  the 
ooDtinuity  of  her  deaertion. 
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Libel  for  divorce.  The  cause  relied  on  was  utter  desertion, 
without  reasonable  cause,  for  three  consecutive  years  next  prior 
to  the  filing  of  the 'libel.  The  evidence  showed  that  the  libelee 
had  deserted  her  husband,  without  reasonable  cause,  and  had  re- 
mained away  for  three  consecutive  years,  though  often  requested 
to  return,  but  it  further  showed  that,  within  the  three  years,  the 
libelant  went  to  the  house  occupied  by  his  wife,  and  there  lodged 
with  her,  occupying  the  same  bed  as  husband  and  wife  for  two  or 
three  nights.  She  still  refused,  however,  without  legal  justifi- 
cation, to  return,  and  the  question  was,  whether  the  act  last  stated 
interrupted  the  continuity  of  her  desertion. 

W.  T.  Haines,  for  the  libelant. 

W.  H.  Newell  and  W.  H.  Judkins,  for  the  libelee. 

121  WALTON,  J.  The  question  is  this:  If  a  wife  deserts  her 
husband,  and  remains  away  from  him  for  three  consecutive  years, 
and,  during  all  that  time,  continuously  and  unreasonably  refuses 
to  return,  will  the  fact  that,  within  the  three  years,  her  husband 
once  visited  her  and  occupied  the  same  bed  with  her  for  two  or 
three  nights,  necessarily  interrupt  the  desertion  and  bar  his  right 
to  a  divorce  for  that  cause? 

We  think  not.  Desertion,  such  as  will  be  a  valid  cause  for  a 
divorce,  is  not  easily  defined:  Stewart  v.  Stewart,  78  Me.  548; 
57  Am.  Eep.  822,  and  cases  there  cited.  And  it  may  be  equally 
difficult  to  define  what  will  constitute  an  interruption  or  con- 
donation of  desertion.  The  authorities  are  conflicting  and  con- 
fusing. 

In  Kennedy  v.  Kennedy,  87  111.  250,  where  a  wife,  without 
justification,  refused  to  go  to  a  new  home  which  her  husband 
had  prepared  for  her,  and  remained  away  for  the  statutory 
length  of  time  necessary  to  create  a  valid  ground  for  divorce, 
the  court  held  that  the  fact  that,  on  one  ocoasion,  he  cohabited 
with  her  at  her  brother's  house,  did  not  interrupt  the  desertion 
or  bar  his  right  to  a  divorce. 

And  we  have  reached  the  same  conclusion.  *TTtter  desertion 
continued  for  three  consecutive  years,"  is  one  of  the  causes  for 
which  a  divorce  may  be  granted:  Rev.  Stats.,  c.  60,  sec.  2.  And 
we  think  that  if  a  wife  deserts  her  husband,  and  remains  away 
from  him  for  the  full  period  of  three  consecutive  years,  and  dur- 
ing all  that  time  continuously  and  unreasonably  refuses  to  re- 
turn, his  right  to  a  divorce  is  complete,  and  cannot  be  defeated 
by  proof  that  on  one  occasion,  within  the  three  years,  he  visited 
his  wife,  and,  for  two  or  three  nights,  occupied  the  same  bed 
with  her.'^ 
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Such  a  visit  is  not  illegal  or  improper.  On  the  contrary,  it 
has  often  been  held  to  be  the  duty  of  the  Ijusband  to  visit  his 
absent  wife,  and  to  endeavor  by  all  proper  means  to  effect  a  re- 
conciliation. If  he  succeeds,  and  his  wife  returns  to  her  home 
and  to  her  duties  as  his  wife,  undoubtedly  her  prior  desertion 
*^^  will  be  interrupted,  or  regarded  as  condoned,  and  cannot  be 
added  to  a  subsequent  desertion  for  the  purpose  of  completing 
the  three  years  necessary  to  entitle  her  husband  to  a  divorce. 
But  if,  in  spite  of  his  efforts,  his  wife  persistently  and  unreason- 
ably refuses  to  return,  and  continuously  remains  away  from  him 
for  three  consecutive  years,  we  think  her  husband's  right  to  a 
divorce  is  connplete — that  the  mere  fact  that  on  one  occasion  he 
visited  her,  and  for  two  or  three  nights  occupied  the  same  bed 
with  her,  does  not  interrupt  the  continuity  of  her  desertion. 

Case  remanded  for  further  hearing  in  the  court  below. 

DIVORCE— DESERTION -CONTINUITY.— If  a  wife  passes  a  nfgh 
with  her  husband  on  three  different  occasions  after  their  separation, 
the  desertion  of  the  husband  is  so  broken  as  to  bar  her  right  to  a  divorce, 
where  such  cohabitation  occurs  within  eight  or  ten  months  before  the 
wife  brings  her  action,  and  the  statute  requires  abandonment  for  one 
year  as  a  cause  of  divorce:  Woolfolk  v.  Woolfolk,  96  Ky.  657. 
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[88MaIKK,122.] 

A  GIFT  INTER  VIVOS  must  be  complete.  The  donor  most 
tRveft  himself  of  all  dominion  over  the  thing  given,  and  the  title  to  it 
must  pass  absolutely  and  irrevocably  to  the  donee. 

TRUSTS— GIFTS— DISTINCTION.— A  voluntary  trust  is  an  eoui- 
table  gift,  and,  like  a  legal  gift  inter  vivos,  must  be  complete.  The  ais- 
tinction  l^etween  them  is  of  a  technical  nature.  In  a  trust  the  real  title 
vesta  in  the  donee,  but  the  legal  title,  perhaps  carrying  c/)ntrol  of  the 
property,  may  l)e  placed  elsewhere;  while  in  a  gift,  both  the  equitable 
and  legiil  title  ipstantlvfallpto  the  donee. 

TRUSTS  — PElisOXAl.TY.—A  DECLARATION  OF  TRUST  as 
effectually  passes  the  equitable  title  of  the  fund  to  the  cestui  as  a  gift 
inter  vivos  passes  the  legal  title  to  the  donee,  if  the  donor  creates  an  es- 
tate for  his  cestui  that  is  no  longer  his  own.  The  donor  may  retain  the 
legal  title,  giving  him  the  control,  but  for  the  benefit  of  the  cestui,  Hccord- 
ing  to  the  terms  of  the  contract.  Tlie  trustee,  though  he  retain.s  the 
ietral  title,  U  merely  an  agent  to  administer  the  trust,  and  his  control  ii 
■t^bject  to  the  direction  of  a  court  of  equity. 

AN  EXPRK88  TRUST  OF  PERSONAL  PROPERTY  may  be 
created  or  declared  by  parol:  but  its  terms  must  be  clearly  eHtablij-hed 
and  show  an  executed  gift,  so  that  the  equitable  title  sbalf  have  )>a88ed 
M  effectually  to  the  donee  as  in  the  case  of  a  gift  inter  vivoe. 

GIFT  AND  TRUST- HOW  EXECUTED.— A  gift  must  be  exe- 
cnted  by  delivery;  a  trust  by  declaration.  A  voluntary  truat  ia  a  gif  t, 
and  requires  all  the  essentials  of  a  plain  gift  to  suataiD  it. 
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TRUSTS,  VOLUNTARY— SAVINGS  BANK  DEPOSIT  — EVI- 
DENCE.— An  entry  on  the  books  of  a  savings  bank  in  the  name  of  a 
donor,  "in  trust  for"  the  donee,  with  the  expressed  wish  that  the  de- 
posit should  go  to  the  donee  upon  the  donor's  decease,  is  sufficient  to 
create  a  prima  facie  trust,  though  the  donee  had  no  notice  of  it.  Such 
entry  is  not  conclusive  evidence,  by  itself,  of  an  absolute,  indisputable 
gift,  and  may  be  controlled  by  extrinsic  evidence  to  show  a  contrary  in- 
tention; but  where  such  evidence  is  wanting,  and  all  tlie  declarations, 
acts,  and  conduct  of  the  donor  are  consistent  with  tlie  presumption  aris- 
ing from  the  entry  itself,  and  show  a  completed  trust  in  favor  of  the 
donee,  it  will  be  upheld  as  such. 

Bill  in  equity.  The  Bath  Savings  Institution  interpleaded 
against  the  defendant,  Hathorn,  as  administrator  of  the  estate  of 
Henry  Walker,  deceased,  and  against  Alice  B.  Files,  to  determine 
the  title  to  a  certain  deposit  in  that  institution.  The  agreed 
course  of  procedure  between  all  parties  was,  that  each  defend- 
ant should  file  an  answer,  and  that  then  a  decree  of  interpleader 
should  be  filed.  This  was  done,  and  it  was  stipulated  that  the 
answers  should  be  taken  as  the  pleadings  in  the  case,  that  the 
cause  should  be  set  down  for  hearing  on  the  bill,  answers,  and 
proof,  and  that  Miss  Files  should  be  regarded  as  the  plaintiff  in 
the  continuance  of  the  suit.  It  thus  became,  practically,  a  suit 
in  equity  by  Alice  B.  Files  against  the  administrator  of  Henry 
Walker's  estate.  Mr.  Walker,  after  making  the  deposit,  as  stated 
in  the  opinion,  took  the  depositor's  book  to  the  bank  occasion- 
ally to  have  the  aocrued  dividends  added.  On  one  occasion,  soon 
after  the  deposit  was  made,  Miss  Files'  sister,  Mrs.  White,  was 
visiting  at  his  house,  and  saw  the  book  among  some  other  papers 
that  he  happened  to  be  examining.  She  took  it  up,  looked  at  it, 
and  saw  the  form  of  entry.  Mr.  Walker  then  told  her:  "Yes, 
that  is  for  Alice  at  my  decease,  and  the  next  will  be  for  yoiu." 
Mrs.  White,  returning  home  from  her  visit  soon  afterward,  com- 
raTinicated  this  information  to  Alice.  A  housekeeper,  Mrs.  Trott, 
who  was  in  Mr.  Walker's  family  several  years  before  his  death, 
saw  the  book  on  three  different  occasions,  and  Mr.  Walker  ex- 
plained to  her,  when  she  spoke  of  its  being  in  trust,  that  the 
book  was  for  Alice.  Just  a  few  months  before  his  death,  after 
he  had  the  July  dividend  added,  he  was  examining  the  book, 
spoke  of  it  as  Alice's  bank-book,  and  asked  Mrs.  Trott  to  guess 
how  much  it  had  gained.  She  guessed  between  ten  hundred 
and  eleven  hundred  dollars,  and  his  reply  was,  "You  are  pretty 
good  for  guessing.  You  guessed  pretty  nearly  right,  and  that 
will  be  a  great  help  to  Alice,  won't  it,  Mrs.  Trott?" 

Orville  D.  Baker  and  Leslie  C.  Cornish,  for  Alice  B.  Filea. 

Charles  W.  Laxrabee,  for  the  defendant,  Hathorn. 
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***  HASKELL,  J.  Henr}'  Walker  of  Woolwich,  died  solvent 
and  intestate  October  2,  1891,  leaving  brothers  and  sisters  and 
nephews  and  nieces,  but  neither  wife  nor  children.  His  wife 
died  January  1,  1886.  She  was  a  cousin  to  the  father  of  the 
plaintiff,  Alice  B.  Files  of  Winslow,  who  knew  the  old  people  as 
uncle  and  aunt,  and  seems  to  have  been  always  welcome  at  their 
house  and  a  favorite  with  them. 

On  July  1,  1882,  Mr.  Walker  deposited  in  the  Bath  Savings 
Institution  seven  hundred  dollars,  "in  trust  for  Alice  B.  Files," 
faying,  in  substance,  that  he  wished  it  to  go  to  her  at  his  decease. 
That  deposit  remained  intact  during  Mr.  Walker's  life,  and  at 
his  death  amounted  to  something  over  one  thousand  dollars. 
He  always  retained  the  book,  and  it  was  found  among  his  papers 
by  his  administrator,  the  defendant,  who  now  claims  the  de- 
posit as  a  part  of  his  **'  estate.  The  evidence  shows  that 
Mr.  Walker  intended  the  deposit  for  Alice  at  his  decease,  but 
never  communicated  his  intention  to  her. 

The  authorities  all  say  that  a  gift  inter  vivos  must  be  com- 
plete. The  donor  must  divest  himpclf  of  all  dominion  over  the 
thing  given,  and  the  title  to  it  must  pass  absolutely  and  irrevo- 
cably to  the  donee:  Northrop  v.  Hale,  73  Me.  6G;  Dole  v.  Lin- 
coln, 31  Me.  422;  Robinson  v.  Ring,  72  Me.  140;  39  Am.  Rep. 
308;  Augusta  Sav.  Bank  v.  Fogg,  82  Me.  5.38. 

A  voluntary  trust  is  an  equitable  gift,  and,  like  a  legal  gift 
inter  vivos,  must  be  complete.  A  declaration  of  trust  as  effectu- 
ally passes  the  equitable  title  of  the  fund  to  the  cestui,  as  a  gift 
inter  vivos  passes  the  legal  title  to  the  donee.  The  distinction 
between  them  is  of  a  technical  nature.  In  a  trust,  the  real 
title  vests  in  the  donee,  but  the  legal  title,  perhaps  carrying  con- 
trol of  the  property,  may  be  placed  elsewhere;  while,  in  a  gift, 
both  the  real  and  legal  title  instantly  fall  to  the  donee.  It  is  not 
nooessary,  therefore,  that  he  who  declares  a  trust  should  divest 
himself  of  the  legal  title,  if,  perchance,  he  so  does  it  as  to  tran*- 
fer  the  real  or  equitable  title  to  the  cestui;  for  then  he  creates 
an  estate  really  no  longer  his  own.  He  may  retain  the 
legal  title,  giving  him  the  control,  but  for  the  benefit  of  the 
<  cfitui,  according  to  the  terms  of  the  trust.  His  control  becomes 
subject  to  the  direction  of  courts  of  equity,  that  always  super- 
vise the  administration  of  trusts.  They  are  the  children  of 
equity;  they  spring  from  it,  and  cannot  survive  without  its  aid 
and  control.  The  trustee  is  merely  an  agent  to  administer  them, 
and  nothing  more. 

An  express  tnist  of  lands  can  only  be  created  by  some  ^vriting 
signed  by  the  party  or  his  attorney  (Rev.  Stats.,  c.  73,  sec.  11), 
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but  a  trust  of  personal  property  may  be  created  or  declared  by 
parol.  It  is  necessary,  however,  to  clearly  establish  the  terms  of 
it,  and  show  an  executed  gift,  so  that  the  equitable  title  shall 
have  passed  to  the  donee  as  effectually  as  a  gift  inter  vivos:  Ger- 
rish  V.  New  Bedford  Inst,  for  Savings,  128  Mass.  159;  35  Aul 
Eep.  365;  Dresser  v.  Dresser,  46  Me.  48. 

Says  Lord  Cranworth:  "It  a  man  chooses  to  give  away  any- 
thing *^®  which  passes  by  delivery,  he  may  do  so,  and  there  is  no 
doubt  that,  in  the  absence  of  fraud,  a  parol  declaration  of  trust 
may  be  perfectly  good,  even  though  it  be  voluntary.  If  I  give 
any  chattel,  that,  of  course,  passes  by  delivery;  and  if  I  expressly 
or  impliedly  say  I  constitute  myself  trustee  of  such  and  such  per- 
sonal property  for  a  person,  that  is  a  trust  executed,  and  this 
court  will  enforce  it  in  the  absence  of  fraud,  even  in  favor  of  a 

volunteer The  authorities  all  turn  upon  the  question 

whether  what  took  place  was  a  declaration  of  trust  or  merely  an 
imperfect  attempt  to  make  a  legal  transfer  of  the  property.  In 
the  latter  case,  the  court  will  afford  no  assistance  to  volunteers; 
but,  when  the  court  considers  that  there  has  been  a  declaration 
of  trust,  it  is  a  trust  executed,  and  the  court  will  enforce  it, 
Avhether  with  or  without  consideration":  Jones  v.  Lock,  L.  E.  1 
Ch.  App.  25. 

In  this  case,  the  deposit  is  in  the  name  of  the  donor,  "in  trust 
for  the  donee."  Standing  alone,  this  entry  does  not  work  an  ab- 
solute, indisputable  gift  in  the  form  of  a  dry  trust,  that  is,  a  trust 
without  limitation  or  condition,  that  may  be  terminated  at  the 
will  of  the  cestui;  but  extrinsic  evidence  is  competent  to  control 
its  effect:  Brabrook  v.  Savings  Bank,  104  Mass.  228;  6  Am.  Rep. 
222;  Clark  v.  Clark,  108  Mass.  522;  Powers  v.  Provident  Inst., 
124  Mass.  377;  Stone  v.  Bishop,  4  Cliff.  593;  Northrop  v.  Hale, 
72  Me.  275. 

The  evidence  discloses  that,  at  the  time  the  donor  made  the 
deposit,  he  expressed  a  desire  that  the  donee  should  have  the 
money  at  his  death.  That  certainly  shows  no  intent  to  part  with 
the  legal  title  at  an  earlier  day.  He  is  said  to  have  subsequently 
made  talk  of  the  same  purport;  but  he  neither  informed  the 
donee  of  the  deposit,  nor  made  any  effort,  nor  did  any  act,  to  ap- 
prise her  of  it,  or  of  his  intention  concerning  it.  The  deposit  on 
his  part  was  both  voluntary  and  secret.  Information  of  it  may 
have  been  communicated  to  her  by  others,  but  never  at  his  re- 
quest, nor  with  his  knowledge.  What  evidence,  then,  operates 
to  pass  the  equitable  title  in  the  deposit  to  her?  He  had  con- 
summated no  contract  vrith  her.    His  intentions  were  kept  in 
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his  own  breast.  He  could  have  withdrawn  the  money  at  any 
time,  **''  and  have  made  a  new  disposition  of  it,  and  she  may  not 
have  been  the  wiser,  so  far  as  he  knew.  It  is  just  as  essential,  to 
establish  the  trust  sought  to  be  set  up  here,  to  prove  some  act  on 
the  part  of  the  donor  that  shall  operate  to  pass  the  equitable 
title  to  the  donee,  as  it  is  to  prove  delivery  in  a  gift  inter  vivos. 
Both  require  the  same  essentials.  In  both,  some  title  must  pass 
from  the  donor,  diftcring  only  in  degree.  A  gift  must  be  exe- 
cuted by  delivery;  a  trust  by  declaration. 

In  Augusta  Sav,  Bank  v.  Fogg,  82  Me.  538,  the  donor  deposited 
8  sum  of  money  in  the  name  of  the  donee,  subject  to  his  own 
order,  with  intent  that,  at  his  death,  it  should  go  to  the  donee. 
No  trust  was  claimed  or  shown.  It  was  an  unexecuted  purpose, 
an  ineffectual  atteanpt  at  testamentary  disposition. 

In  Parcher  v.  Saco  etc.  Sav.  Inst.,  78  Me,  470,  a  depositor 
caused  to  be  entered  upon  the  bank  ledger  words  in  substance, 
"payable  also  to  Mrs.  Leavitt  in  case  of  my  death,"  and  it  was 
held  no  gift. 

In  Ourtis  v.  Portland  Sav.  Bank,  77  Me.  151,  52  Am.  Rep. 
750,  the  entry  of  "Subject  also  to"  the  donee  was  held  to  consti- 
tute no  gift;  but  that  a  subsequent  delivery  of  the  bank-book 
completed  the  gift. 

In  Barker  v.  Frye,  75  Me.  29,  a  deposit  in  the  name  of  the 
donee,  subject  to  the  donor  during  life,  afterward  changed  by 
erasing  words  giving  the  donor  any  control  of  the  fund,  and 
after  notice  to  the  donee  of  the  change  and  that  the  bank-book 
•would  be  delivered  to  him  the  first  time  they  met,  and  after  his 
Teply  requesting  that  the  book  be  sent  to  him,  which  the  court 
aaya  "was  an  acceptance  of  the  gift,"  it  was  held  that  the  gift 
was  complete.  The  same  doctrine  is  held  in  Northrop  v.  Hale, 
73  Me.  66;  Bobinson  v.  Bing,  72  Me.  140;  39  Am.  Bep.  308; 
Drew  V.  Hagerty,  81  Me.  231;  10  Am.  St.  Bep.  255;  Parkman 
T.  Suffolk  Sav.  Bank,  151  Mass.  218. 

All  of  OUT  cases  require  something  more  than  a  mere  intention 
to  give,  a  promipc  to  give,  or  an  expectation  to  give.  Benevo- 
lence alone  will  not  do.  There  must  be  beneficence  also.  The 
mystery  sometimes  supposed  to  exist  about  a  trust  cannot  *** 
change  the  nature  of  a  transaction.  A  voluntary  trust  is  a  gift, 
and  requires  all  the  essentials  of  a  plain  gift  to  sustain  it. 

In  Dresser  v.  Dresser.  46  Me.  48,  a  writing  specifying  the  terms 
of  a  voluntary  trust,  and  a  delivery  of  the  trust  property,  so  that 
the  dominion  of  the  donor  over  it  waa  thereafter  lost,  is  a  good 
example  of  a  trust  of  this  sort. 

In  Alger  v.  North  End  Sav.  Bank,  146  Mass.  418,  4  Am.  St 
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Eep.  331,  the  donor  made  a  deposit  similar  to  the  one  under  con- 
sideration. It  was  in  his  own  name  as  trustee  for  the  donee,  his 
housekeeper,  who  claimed  the  deposit  as  a  payment  for  her  ser- 
vices. It  was  shown  that  shortly  before  his  death  he  told  her: 
"I  put  it  in  for  you,"  "that  money  is  yours,"  and  the  court  held 
that  the  judge,  who  tried  the  case,  was  authorized  to  find  a  per- 
fected gift,  if  he  chose  to  do  so. 

Some  of  the  cases  are  in  conflict  concerning  the  question  now 
under  consideration,  more  in  the^  application  of  the  law  to  the 
ever  varying  facts  in  the  numerous  cases  than  otherwise;  but  our 
own  cases  are  all  consistent,  and  squarely  hold  to  the  doctrine 
that  a  trust  in  personal  property  may  be  created  by  parol,  and 
that  a  deposit  in  bank  in  the  name  of  another  may  be  explained 
or  controlled  by  evidence  outside  the  written  terms  of  the  de- 
posit. In  this  case,  the  terms  of  the  deposit  clearly  show  an  in- 
tended trust  in  favor  of  the  donee,  but  may  be  controlled  or  lim- 
ited by  extrinsic  evidence.  This  evidence  confirms  the  trust, 
showing  that  it  should  cease  at  the  death  of  the  donor,  and  that 
the  legal  title  should  then  pass  to  the  cestui.  When  the  deposit 
was  made,  the  treasurer  of  the  bank  told  the  donor  that,  at  his 
decease,  the  money  would  go  to  the  donee,  and  the  donor  replied 
that  was  his  wish.  All  the  subsequent  acts  and  declaration  of 
the  donor  show  the  same  intent.  The  gift  cannot  be  upheld  as 
an  absolute  gift  inter  vivos,  nor  as  a  gift  causa  mortis,  for  these 
gifts  require  a  delivery  of  the  res,  a  complete  transfer  of  title. 
They  differ  from  a  gift  in  trust,  in  that  they  purport  to,  and 
must,  pass  the  whole  title,  so  that  the  donor  can  have  no  domin- 
ion or  control  over  them.  But  a  gift  in  trust  withholds  the  legal 
title  from  the  donee.  It  may  be  transmitted  to  a  third  person,  or 
it  may  be  retained  by  the  donor,  but,  in  *^^  either  case,  the  equi- 
table title  has  gone  from  him,  and,  unless  the  declaration  of  trust 
contains  the  power  of  revocation,  or  the  wide  discretion  of  chan- 
cery attaches  (Coutts  v.  Acworth,  L.  E.  8  Eq.  558;  Wollston  v. 
Tribe,  L.  E.  9  Eq.  44;  Everitt  v.  Everitt,  L.  E.  10  Eq.  405;  L.  E. 
7  Ch.  App.  244;  15  Ch.  Div.  570;  Lister  v.  Hodgson,  L.  E.  4 
Eq.  30;  Sharp  v.  Leach,  31  Beav.  491;  Anderson  v.  Ellsworth, 
3  Giff.  154;  Toker  v.  Toker,  31  Beav.  629;  Phillips  v.  Mullings, 
L.  E.  7  Ch.  App.  247;  Smith  v.  Iliffe,  L.  E.  20  Eq.  666;  Welman 
V.  Welman,  15  Ch.  Div.  570,  578,  579;  Prideaux  v.  Lonsdale,  1 
De  Gex,  J.  &  S.  433),  it  leaves  him  powerless  to  extinguish  the 
trust.  Of  course,  the  trust  must  be  established  by  proof,  and  the 
fact  that  no  evidence  of  a  voluntary  trust  once  created  remains  or 
can  be  shown  does  not  alter  the  priniciT>le.  Many  rights  fail  of  en- 
joyment from  the  lack  of  evidence  that  might  once  be  adduced. 
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So  a  secret  trust  may  be  valid  when  it  can  be  proved,  but,  if  the 
donor  conceals  the  evidence  of  it,  and  later  appropriates  the  fund 
to  his  own  use,  it  is  simply  a  wrong  on  his  part  that  prevails  be- 
cause of  his  perfidy,  and  goes  unpunished  and  unnoticed  because 
unknown.  The  cestui's  rights  are  the  same,  although  his  rem- 
edy may  have  been  destroyed. 

In  the  case  of  In  re  Smith,  144  Pa.  St.  428,  27  Am.  St.  Rep. 
641,  a  lad  of  three  years  went  to  live  with  his  uncle.  When  the 
lad  was  twelve,  the  uncle  placed  thirteen  thousand  dollars  in 
bonds  in  an  envelope,  on  wlfich  he  had  written  and  signed  a 
declaration  that  he  held  them  for  his  nephew.  The  bonds  re- 
mained in  the  uncle's  possession  until  his  death,  and  the  court 
held  a  completed  gift  in  trust  for  the  nephew. 

In  Connecticut  Biver  Sav.  Bank  v.  Albee,  64  Vt.  571,  33  Am. 
St.  Rep.  944,  the  court  says:  "A  completed  trust,  although  vol- 
untary, may  be  enforced  in  equity.  It  is  not  essential  that  the 
beneficiary  should  have  had  notice  of  its  creation,  or  have  as- 
sented to  it.  The  owner  or  donor  of  personal  property  may  cre- 
ate a  perfect  or  complete  trust  by  his  unequivocal  declaration  in 
writing,  or  by  parol,  that  he  himself  holds  such  property  in  trust 
for  the  purposes  named.  The  trust  is  equally  valid  whether  he 
constitutes  himself  or  another  person  the  trustee." 

In  that  case,  a  father  deposited  money  in  a  savings  bank  in 
*'®  the  name  of  his  son,  naming  himself  trustee.  It  apeared  that 
one  motive  of  the  father  was  to  avoid  taxation;  but,  said  the 
court,  that  fact  does  not  negative  the  idea  that  he  also  intended 
to  create  a  trust  for  the  benefit  of  his  son.  It  is  perfectly  con- 
sistent with  it,  and  the  retention  of  the  pass-book  is  not  incon- 
sistent with  such  a  purpose;  he  must  have  retained  it  as  trustee. 

Ray  V.  Simmons,  11  R.  I.  266,  23  Am.  Rep.  447,  is  in  point. 
One  Bosworth  deposited  money  in  a  savings  bank  in  his  own  name 
as  tnistee  for  a  stepdaughter.  He  did  not  tell  her  what  he  had 
done,  nor  show  her  the  pass-book.  He  kept  that  himself.  After 
his  death,  the  court  held  that  the  stoTidaughter  was  entitled  to 
the  money — that  the  transaction  constituted  a  trust  in  her  favor. 

So  is  Martin  v.  Funk,  75  N.  Y.  134,  31  Am.  Rep.  446.  Susan 
Boone  deposited  five  hundred  dollars  in  a  savings  bank  "in  trust 
for  Lillie  Willard."  Susan  kept  the  pass-book,  and  LilHe  had  no 
knowledge  of  it  until  after  Susan's  death.  Want  of  notice  to 
Lillie  and  the  retention  of  the  pnss-book  by  Susan  were  urged  in 
defense:  but  the  court  held  a  gift  in  trust  complete.  This  is  an 
exhaustive  case,  and  contains  a  review  of  authorities  by  Chief 
Justice  Church  prior  to  1ft78. 

So  is  Minor  y.  Rogers,  40  Conn.  512;  16  Am.  Rep.  69.  A  widow 
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deposited  two  hundred  and  fifty  dollars  in  her  ovra  name,  "as 
trustee  of  William  A.  Minor/^  the  child  of  a  neighbor.  The 
child  knew  nothing  of  the  deposit  until  after  the  depositor's 
death,  and  meantime  did  not  have  possession  of  the  pass-book, 
and  the  court  held  the  trust  complete,  and  allowed  a  recovery  of 
the  money  from  the  depositor's  executor. 

So  is  Gaffney's  Estate,  146  Pa.  St.  49.  It  appeared  that  Hugh 
Galfney  deposited  five  hundred  and  sixty  dollars  in  his  own  name, 
as  trustee  for  Polly  Kim,  and  the  court  held  the  entry  itself 
prima  facie  evidence  of  the  trust  and,  unexplained,  sufiicient  to 
uphold  it. 

In  Gerrish  v.  New  Bedford  Inst.,  128  Mass.  159,  35  Am.  Rep. 
365,  the  court  says:  "No  particular  form  of  words  is  required  to 
create  a  trust  in  another,  or  to  make  the  party  himself  a  trustee 
for  the  benefit  of  another;  that  it  is  enough  for  the  latter  pair- 
pose  if  it  be  unequivocally  declared  in  writing — or  orally  if  the 
property  be  personal — that  it  is  held  in  trust  for  the  person 
named;  that  ^**  when  the  trust  is  thus  created,  it  is  effectual  to 
transfer  the  benefidal  interest,  and  operates  as  a  gift  perfected  by 
delivery." 

The  same  case  holds  that  notice  to  the  beneficiary  is  unneces- 
sary where  the  transaction  is  clear,  but,  when  ambignous,  or  sus- 
ceptible of  different  interpretations,  it  removes  the  doubt  and  is 
decisive  of  the  purpose  of  the  donor.  Some  of  the  earlier  Mass- 
achusetts cases  seem  to  hold  notice  to  the  beneficiary  essential 
to  the  validity  of  a  trust,  but,  when  considered  in  the  light  of 
this  case,  rather  consider  the  notice  a  controlling,  than  an  es- 
sential, element  in  the  creation  of  a  voluntary  trust.  The  pre- 
vailing doctrine  now  is,  that  notice  is  unnecessary,  but  when 
shown  has  controlling  effect. 

In  this  case,  the  entry,  "in  trust  for,"  is  of  clear  and  unmis- 
takable import  and  sufficient  to  create  a  prima  facie  trust.  It 
might  have  been  controlled  by  evidence  that  would  have  shown 
a  contrary  intention,  but  such  evidence  is  wholly  wanting.  More- 
over, all  the  declarations,  acts,  and  conduct  of  the  donor  are  con- 
sistent with  the  presumption  arising  from  the  entry  itself,  and 
show  that  it  expresses  the  true  import  of  the  transaction  and 
creates  a  completed  trust  in  favor  of  the  donee. 

Decree  accordingly  with  costs  against  the  estate. 

Parol  VolantaTy  Trusts  in  Personal  Property,  hew  Created. 

To  constitute  a  valid  gift  there  must  be  a  delivery  of  the  property  with 
intent  on  the  donor's  part  to  divest  himself  of  title  and  possession :  Notes 
to  Crook  v.  First  Nat.  Bank,  35  Am.  St.  Rep.  26;  Larrabee  v.  Hascall, 
post,  p.  440.    The  distinction  between  gifts  and  declarations  of  trust  is, 
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that  there  mast  be  an  expression  of  an  intention  to  become  a  trustee, 
while  words  of  present  gift  show  an  intention  to  give  over  property  to  an- 
other, and  not  to  retain  ii  in  the  donor's  hands  for  any  purpose :  See  mono- 
graphic note  to  Williamson  v.  Yager,  34  Am.  St.  Rep.  190,  on  voluntary 
trusts  arising  from  declaration  of  trustor.  A  declaration  of  trust  is 
equivalent  to  a  transfer  of  the  legal  title,  but  the  declaration  must  be 
unequivocal:  Note  to  Williamson  v.  Yager,  34  Am.  St.  Rep.  201,  202. 
If  a  voluntary  trust  has  been  fully  executed,  the  mere  retention  of  the 
docunu*nt,  which  is  evidence  of  it,  by  the  grantor,  will  not  impair  tlie 
validity  of  the  gift,  unless  there  is  clear  and  decisive  proof  that  he  never 
parted, or  intended  to  part,  with  its  possession:  Note  to  Williamson  v. 
Vajier,  34  Am.  St.  Rep.  212.  A  voluntary  trust  of  personalty  is  valid, 
though  created  by  parol:  Note  to  Williamson  v.  Yager,  34  Am.  St.  Rep. 
l^^O,  195.  The  mere  circumstance  of  making  a  deposit  "as  trustee  for" 
or  "in  trust  for"  another  is  not  of  itself  conclusive  evidence  of  a  gift  or 
voluntary  trust,  but  may  be  explained  by  extrinsic  evidence.  If  there 
is,  however,  some  further  act  ur  circumstance  showing  a  perfected  gift 
of  the  legal  or  equitable  interest,  the  gift  or  trust  is  regarded  as  com- 
plete: Note  to  Williamson  v.  Yager,  34  Am.  St.  Rep.  220,  221,  where 
the  conflicting  authorities  are  discussed.  If  the  deposit-book  is  re- 
tained by  the  donor,  evidence  of  his  declarations  may  be  given  to  sus- 
tain the  trust  which  is,  prima  facie,  created  by  the  entries  in  the  book; 
and  if  a  declaration  of  trust  is  iritended,  notice  to  the  donee  is  not  necea- 
sary  to  perfect  his  rights:  Williamson  v.  Ya>j:er,  34  Am.  St.  Rep.  223, 
224.  It  is  essential  to  the  creation  of  a  valid  expre-^s  trust,  that  some 
estate  or  interest  be  conveyed  to  the  trustee:  Nichols  v.  Emery,  109 
Cal.  323;  50  Am.  St.  Rep.  43. 

An  unexecuted  trust  uf  a  savings  bank  deposit  must  be  distinguished 
from  a  prima  facie  trust  of  such  deposit.  This  is  made  clear  by  the  case 
of  Norway  Savings  Bank  v.  Merriam,  88  Me.  146.  There,  Mrs.  Esther 
8.  Reed,  on  April  27, 1892,  had  on  deposit  in  the  Norway  Savings  Bank, 
the  sum  of  nineteen  hundred  and  one  dollars  and  twenty-three  cents, 
■tanding  in  her  own  name.  She  surrendered  her  pass-book  at  that 
time,  and  had  the  whole  deposit  transferred  to  two  new  accounts.  On 
one  pass-book,  and  upon  the  books  of  the  bank,  there  was  entered,  by 
her  direction,  the  sum  of  nine  hundred  and  fifty  dollars  and  sixty-two 
cents,  as  follows:  "Norway  Savings  Bank,  in  account  with  Esther  8. 
Reed  and  Harry  Q.  Millett,  or  their  survivor,  in  joint  tenancy";  and 
upon  another  pass-book,  and  upon  the  books  of  the  bank,  there  was 
entered,  by  her  directi<jn,  the  sum  of  nine  hundred  and  fifty  dollars  and 
gixty-on«  cents,  as  follows:  "Norway  Savings  Bank,  in  account  with 
Esthers.  Ree<l  and  Myra  J.  Millett,  or  their  survivor,  in  joint  tenancy." 
The  two  pass-books  were  delivered  to  Mrs.  Reed,  who  afterward  kept 
them  among  her  private  papers,  where  they  were  found,  after  her 
death,  by  her  executor.  Neither  Harry  Q.  Millett  nor  Myra  J.  Millett 
ever  had  any  knowledge  of  the  transaction  at  the  l>ank  until  after  Mrs. 
Reed's  death.  Mrs.  Ree<l  never  drew  any  portion  of  the  principal  or 
interest  of  the  deposit,  and  the  only  change  in  the  accounts  was  the 
ere<liting  of  the  semi-annual  interest.  Myra  J.  Millett  was  an  adopted 
daaghterof  Mrs.  Ree^i,  and  Harry  Q.  Millett  was  the  son  of  Mrs.  Millett. 
Statements  and  declarations  made  by  Mrs.  Reed  were  introduced  in 
evid«Dce.    Tbey  tended  to  abow  an  intention  upon  her  part  that  these 
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deposits  should  take  the  place  of  certain  provisions  in  favor  of  Mrs. 
Millett  and  her  son  in  Mrs.  Reed's  will  made  several  years  before  the 
savings  bank  transaction,  and  that  she  intended  to  chanee  her  will 
striking  out  the  bequests  in  their  favor.  She  died  without  having  made 
any  change  in  her  will.  Under  these  facts  and  circumstances,  the  court 
held  that  the  acts  and  declarations  of  Mrs.  Reed  were  not  sufficient  to 
constitute  a  completed  gift,  or  to  create  a  voluntary  trust;  that  she  did 
not  intend,  by  the  transfer  of  her  deposit  to  the  new  accounts,  to  make 
at  that  time  fully  executed  gifts  of  either  the  legal  or  equitable  title  to 
the  new  deposits,  but  that  she  intended  to  make  a  testamentary  dispo- 
sition of  the  deposits,  so  that  the  persons  named  should  each  take,  in 
case  he  or  she  survived  her,  what  might  be  left  of  each  sum  after  her 
death ;  that  such  attempted  disposition  was  void,  because  contrary  to 
the  statute  of  wills;  and  that  such  deposits,  therefore,  belonged  to  her 
estate. 

It  was  conceded  that  the  acts  of  Mrs.  Reed  were  not  sufScient  to  con- 
stitute a  gift  of  each  of  these  deposits,  because  there  was  no  delivery  of 
anything  as  evidence  of  a  gift ;  and  the  court,  in  arriving  at  the  conclu- 
sion that  such  acts  were  insufficient  to  create  voluntary  trusts,  applied 
the  following  principles  of  law:  "The  only  important  difference  be- 
tween a  gift  and  a  voluntary  trust  la,  that  in  the  one  case  the  whole 
title,  legal  as  well  as  equitable,  the  thing  itself  passes  to  the  donee, 
while  in  the  other,  the  actual,  beneficial,  or  equitable  title  is  trans- 
ferred to  a  third  person,  or  is  retained  by  the  person  creating  it,  to  hold 
for  the  purposes  of  the  trust.  But  a  gift  of  the  equitable  or  beneficial 
title  must  be  as  complete  and  effectual  in  the  case  of  a  trust  as  is  a  gift 
of  the  thing  itself  in  a  gift  inter  vivos.  'It  is  just  as  essential,  to  es- 
tablish the  trust  sought  to  be  set  up  here,  to  prove  some  act  on  the  part 
of  the  donor  that  shall  operate  to  pass  the  equitable  title  to  the  donee, 
as  it  is  to  prove  delivery  in  a  gift  inter  vivos,'  citing  the  principal  case. 

"The  creation  of  a  trust  is  but  the  gift  of  the  equitable  interest. 
But,  on  account  of  the  difference  in  the  form  and  purposes  of  the  two 
transactions,  it  necessarily  follows  that  different  acts  are  essential  in 
the  two  cases.  While  delivery  and  a  surrender  of  all  present  and  future 
dominion  over  the  property  given  is  absolutely  necessary  in  a  gift,  these 
would  be  inconsistent  with  the  very  purposes  of  a  trust,  where  a  person 
creates  himself  as  the  trustee;  possession  and  control  in  such  a  case 
remain  in  him  who  has  the  legal  title,  subject  to  the  direction  of  courts 
of  equity. 

"  But  while  delivery  and  surrender  of  possession  are  not  necessary  in 
the  creation  of  such  a  trust  as  is  here  sought  to  be  maintained,  there 
must  be  other  acts  which  are  so  far  equivalent  as  the  nature  of  the 
transaction  will  permit.  A  perfect  or  completed  trust  is  created  where 
the  donor  makes  an  unequivocal  declaration,  either  in  writing  or  by 
parol,  that  he  himself  holds  the  property  in  trust  for  the  purposes 
named.  He  need  not,  in  express  terms,  declare  himself  trustee,  but  he 
must  do  something  equivalent  to  it,  and  use  expressions  which  have 
that  meaning.  To  create  a  trust,  the  acts  or  words  relied  upon  must  be 
unequivocal,  implying  that  the  person  holds  the  property  as  trustee  for 
another.  There  must  be  an  executed  gift  of  the  equitable  title  withou 
any  reference  to  its  taking  effect  at  some  future  time. 

"While  courts  of  equity  will  enforce  a  perfect  and  completed  trust, 
although  purely  voluntary,  it  is  certainly  true  that  equity  will  lend  no 
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aBdistance  toward  perfecting  a  voluntary  contract  or  agreement  for  the 
creation  of  a  trust,  nor  regard  it  as  binding  so  long  as  it  remains  execu- 
tory, la  order  for  such  a  trust  to  be  valid  and  enforceable,  it  must 
always  appear  from  the  written  or  oral  declaration,  from  the  nature  of 
the  transaction,  the  relation  of  the  parties,  and  the  purposes  of  the  gift, 
that  the  fiduciary  relation  is  completely  established.  Nor  will  the  cuurt 
enforce  as  a  trust  a  transaction  which  was  intended  as  a  gift,  but  is  im- 
perfect for  that  purpose,  'for  then  every  imperfect  instrument  would  be 
made  effectual  by  being  converted  into  a  perfect  trust.'  " 

Finally,  the  court  said,  with  respect  to  the  creation  of  an  executed 
voluntary  trust  by  Mrs.  Reed:  "We  do  not  think  that  any  acts  ur  lan- 
guage of  hers  can  admit  of  such  interpretation.  She  never  made  a 
declaration  of  trust,  fonnul  or  otiierwise.  She  never  notified  the  per- 
sons named  as  joint  tenants  of  the  transaction  at  the  savings  bank; 
and,  while  this  may  not  be  necessary,  if  the  creation  of  the  trust  is 
clearly  established,  it  is  a  circumstance  of  greater  or  less  weight,  accord- 
in<;(  to  the  facts  of  each  case,  upon  the  question  of  intention.  It  seems 
to  us  that  she  purposely  retained  possession  of  the  pass-books,  and  with- 
held all  knowledge  of  the  transaction  from  the  persons  named  in  the 
entries  upon  the  books,  in  order  that  she  might  retain  the  control  of  the 
deposits  for  her  own  purposes,  if  necessary.  We  cannot  see  that  she 
ever,  by  act  or  word,  constituted  herself  a  trustee  of  these  sums  of  money 
for  oth6'  8. "  The  court  then  stated  that  in  the  principal  case  the  words, 
"in  trust  for,"  were  held  sufficient  to  create  a  prima  facie  trust,  and 
that  the  declaration,  acts,  and  conduct  of  the  donor  were  consistent  with 
the  presumption  arising  from  the  entry. 


GiLROY,  Petitionee. 

[88  Maikk,  1M.] 

NATURALIZATION— STATE  COURTS.— There  !s  no  provision 
of  the  federal  constitution  which  requires  tlie  courts  or  judges  of  a  state 
to  perform  any  duties  respecting  the  admission  of  aliens  to  citizenship. 
They  may,  if  they  choose,  exercise  the  p'lwer  conferred  upon  them  by 
Congress,  unless  prohilnted  by  state  le^ialatiun,  but  this  is  a  naked  {>ower, 
and  imposes  no  duty  respecting  the  naturalization  of  aliens. 

NATURALIZATION.- Astate  statute  prohibiting  all  courts  of  the 
state,  except  certain  designated  courts  of  record,  from  entertaining  any 
jurisdiction  over  the  naturalization  of  aliens  is  not  in  cuufiict  with  any 
provision  of  the  federal  constitution. 

Application  to  be  admitted  to  citizenBliip.  The  case  wot 
heard  on  exceptions. 

D.  J.  McGillicuddy  and  F.  A.  Morey,  for  the  petitioner. 

■**^  W I  SWELL,  J.  An  alien  applied  to  the  I^ewiston  muni- 
cipal court,  at  its  July  term,  1894,  to  be  a<lmitted  to  become  a  cit- 
izen of  the  United  States.  The  judge  of  the  court  declined  to 
entertain  the  application,  and  dismissed  it  on  the  ground  that, 
by  virtue  of  chapter  310  of  the  laws  of  1893,  that  court  no  longer 
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^^^  had  any  jurisdiction  of  naturaKzation  cases.  The  applicant 
excepted  to  this  ruHng. 

By  the  constitution  of  the  United  States,  article  1,  section  8, 
it  is  provided  that  Congress  shall  have  power  "ta  establish  a 
uniform  rule  of  naturalization."  Congress  has  enacted  that  an 
aHen  making  application  for  citizenship  shall  make  a  declaration 
on  oath,  *T)efore  a  circuit  or  district  court  of  the  United  States, 
or  a  district  or  supreme  court  of  the  territories,  or  a  court  of  rec- 
ord of  any  of  the  states  having  common-law  jurisdiction  and  a 
seal  and  clerk."  And  that  he  may  be  admitted  to  become  a  citi- 
zen by  "some  one  of  the  courts  above  specified":  U.  S.  Rev. 
Stats.,  sec.  2165. 

Assuming  that  the  Lewiston  municipal  court  is  a  court  of  rec- 
ord having  common-law  jurisdiction  and  a  seal  and  a  clerk,  with- 
in the  meaning  of  the  statute  referred  to,  the  question  is  pre- 
sented whether  the  act  of  the  legislature,  approved  March  29, 
1893,  is  in  violation  of,  or  contrary  to,  any  provision  of  the 
federal  constitution.  That  act  provides  that  the  supreme  judi- 
cial and  superior  courts  shall  respectively  have  jurisdiction  of 
applications  for  naturalization,  but  that  no  other  court  estab- 
lished by  the  state  shall  entertain  any  primary  or  final  declara- 
tion or  application  made  by,  or  in  behalf  of,  an  alien  to  become  a 
citizen  of  the  United  States,  or  entertain  jurisdiction  of  the 
naturalization  of  aliens:  Laws  1893,  c.  310. 

There  is  no  provision  of  the  federal  constitution  which  requires 
the  courts  or  judges  of  a  state  to  perform  any  duties  respecting 
the  admission  of  aliens  to  citizenship.  It  is  well  established 
that  such  courts  and  magistrates  may,  if  they  choose,  exercise 
the  power  conferred  upon  them  by  Congress,  unless  prohibited 
by  state  legislation:  Prigg  v.  Pennsylvania,  16  Pet.  622.  But 
this  is  a  naked  power,  and  imposes  no  legal  obligations  on  the 
courts  to  assTime  and  exercise  them,  and  such  exercise  is  not 
within  their  official  duty,  or  their  oath  to  support  the  constitu- 
tion of  the  United  States:  Stephens,  Petitioner,  4  Gray,  559. 

The  Massachusetts  legislature,  in  1855,  enacted  a  statute  pro- 
hibiting any  court  of  the  state  from  receiving  or  entertaining  any 
primary  or  final  declaration  or  application  of  an  alien  to  ^^^  be- 
come a  citizen  of  the  United  States,  or  to  entertain  jurisdiction 
for  the  naturalization  of  aliens.  It  was  held  in  the  case  of 
Stephens,  Petitioner,  4  Gray,  559,  that  this  statute  was  not  con- 
trary to  the  constitution  of  the  United  States. 

The  ruling  of  the  judge  of  the  municipal  court  was  correct. 

Exceptions  overruled. 
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NATURALIZATION  — POWER  OF  STATE  AND  ITS  COURTS. 
No  state  can  confer  rights  of  citisenship  upon  an  alien,  who  has  not  com- 
plied with  the  laws  of  (Congress,  so  as  to  tnako  him  a  citixen  of  the 
United  States,  and  entitled  to  the  rights  and  privileges  guaranteed  to 
citizens  by  the  federal  constitution  :  In  re  Wehlitz,  1«  Wis.  443 ;  84  Am . 
Dec.  700.  Tlie  power  to  pass  uniform  naturalization  lawd  is  delegated 
to  Congress,  and  is  exclusive  in  its  character:  In  re  Wehlitz,  16  Wis.  443; 
84  Am.  Dec.  700.  Any  court  of  record  having  common-law  jurisdiction 
is  competent  to  the  performance  of  everything  required  to  be  done  in 
the  process  of  naturalization,  as  pr.^scribed  by  the  act  of  Congress: 
Morgan  V.  Dudlev,  18  B.  Mon.  693;  68  Am.  Dec.  735;  People  v.  Mc- 
<iowan,  77  111.  644;  20  Am.  Kep.  254;  In  re  Conner,  39  Cal.  98;  2  Am. 
Rep.  427.  But  a  court  not  of  record  has  no  such  jurisdiution:  State  v. 
Wbittemore,  50  N.  U.  245;  9  Am.  Bep.  196. 


Tbaot  V,  Roberts.      Egberts  v.  Teaoy. 

[88  Maine,  310.] 

JURISDICTION.  — courts  OF  PROBATE  ARE  CREATED 
by  statute  and  possess  special  and  limited  jurisdiction  only.  The  record 
of  their  proceedintjs  must  show  their  jurisdiction.  Nothing  is  to  be 
presumed  in  favor  of  the  right  to  divest  an  heir  of  his  title. 

GUARDIAN  AND  WARD— PETITION  TO  SEl.L— JURISDIC- 
TION.— A  f)etition  tfj  the  probate  court,  by  a  euardian.  for  leave  to  sell 
the  real  estate  of  his  ward  is  the  foumlation  upon  whicii  to  base  the  jur- 
isdiction of  the  court,  and  must  allege  sutiicieut  facts  to  give  the  court 
power  to  authorize  the  sale. 

GUARDIAN  AND  WARD— INVALID  SALE  OF  REAL  ES- 
TATE.— Under  a  statute  requiring  a  petition,  license,  oath,  hond,  and 
notice  of  sale,  a  jrnardian's  sale  of  his  ward's  real  e-tate  is  void  where 
there  was  no  petition  or  license  coverinj?  the  preaiises  conveyed,  where 
no  oath  was  taken,  and  where  there  was  not  given  any  bond  or  notice 
of  such  sale:  and  the  five  years'  limitation  within  which  an  action  may 
1)6  brought  by  the  ward,  or  those  claiming  under  him,  to  avoid  such 
sale  does  not  apply  to  such  a  case,  for  the  court  had  no  jurisdiction  over 
the  subject  matter.  That  limitation  applies  to  a  defective  sale  under  a 
license  from  a  court  having  jurisdiction,  but  does  not  apply  where  there 
was  no  petition  or  license. 

GUARDIAN  AND  WARD  — INVALID  SALE  OF  REAL  ES- 
TATE—RATIFICATION.— If  a  sale  of  a  ward's  rejil  estate,  by  his 
guardian,  under  license,  is  invalid  for  want  of  a  compliance  with  some 
requirement  of  law  by  the  guardian,  it  is  competent  for  tlie  ward,  when 
he  l>ecome8of  age,  to  affirm  the  sale,  or  he  may  avoid  it  within  a  reason- 
able time.  If  he  affirms  it,  he  becomes  bound  by  it;  and  his  receiving 
and  retaining  the  proceeds  amounts  to  such  allirmation. 

ESTOPPEL,  EQUITABLE— VOID  SALE  OF  WARD'S  REAL 
ESTATE. — The  doctrine  of  equitable  estoppel  is  legally  available  in  an 
action  at  law  as  well  as  in  equity.  Hence,  if  a  guardian  has  ir.ade  a  void 
Bale  of  his  ward's  real  estate,  but  in  good  faith,  there  being  no  fraud  or 
mistake,  and  the  ward  has  received  the  benefit  of  the  proceeds  of  such 
sale,  and  has,  by  his  conduct,  ratified  and  affirmed  it  after  he  became'  of 
age,  with  full  knowledge  of  the  facts,  the  doctrine  of  eiiuitable  estoppel 
applies,  and  neither  the  ward,  nor  those  claiming  under  him,  can  alt«r> 
ward  recover  the  land  itself. 

L.  B.  Deaay  and  J.  T.  Higgins,  for  Tracy. 

George  P.  Dutton,  for  Koberts. 
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**^  FOSTER,  J.  Two  cases  are  reported  to  this  court:  1.  A 
writ  of  entry  for  a  parcel  of  land  lying  in  Mount  Desert;  2.  A 
bill  in  equity  brought  by  the  defendants  in  the  first  suit  against 
the  plaintiff  therein,  praying  for  an  injunction  restraining  him 
from  prosecuting  his  suit  at  law,  and  for  a  decree  requiring  him 
to  release  to  the  complainants  his  pretended  title.  The  cases  are 
submitted  on  the  sam.e  statement  of  facts  and  are  to  be  decided 
together. 

In  1870,  William  Roberts  was  the  owner  of  the  premises  in 
dispoite.  He  died  intestate,  leaving  a  widow,  and  Franklin  B. 
Roberts  and  Horace  D.  Roberts,  his  children  and  sole  heirs.  The 
premises  in  dispute  were  assigned  to  his  widow  for  her  dower.- 
She  died  February  23,  1876. 

September  25,  1875,  Franklin  B.  Roberts  died  intestate,  leav- 
ing three  children  as  his  sole  heirs,  Abbott  L.,  Josepliine  M.,  and 
Ralph  V.  Roberts. 

April  17,  1876,  Abbott  L.  Roberts,  being  of  full  age,  conveyed 
his  interest,  being  one-third  of  an  undivided  half,  in  the  ^**  de- 
manded premises,  to  his  uncle,  Horace  D.  Roberts,  by  sufficient 
deed,  duly  recorded.  Thus  Horace  D.  Roberts  was  an  owner  of 
an  undivided  half  of  the  demanded  premises  by  inheritance  from 
his  father,  William  Roberts,  and  one-sixth  by  purchase  from  Ab- 
bott L.  Roberts,  heir  of  Franklin  B.  Roberts. 

December  1,  1875,  Deborah  M.  Roberts,  widow  of  the  said 
Franklin  B.  Roberts,  was,  upon  her  own  petition,  duly  appointed 
goiardian  of  Josephine  M.  and  Ralph  V.,  children  of  herself  and 
the  said  Franklin  B.  Roberts,  and  duly  filed  her  guardian's  bond 
and  inventory. 

The  said  Franklin  B.  Roberts  left  other  real  estate  at  his  de- 
cease, than  that  in  controversy;  and  at  the  April  term,  1876,  of 
probate  court,  the  said  Deborah  M.  Roberts  filed  a  petition  to  sell 
certain  real  estate  of  her  said  wards.  Her  license  bond  was  duly 
filed  and  approved,  wherein  she  recited  that  she  was  duly  licensed 
to  sell  and  convey  "all  of  the  real  estate  belonging  to  said 
Franklin  B.  Roberts,  the  same  described  in  the  petition  of  said 
Deborah  M.  for  license  to  sell  entered  at  the  last  April  term  of 
said  court,  A.  D.  1876." 

On  the  third  Wednesday  of  June,  1876,  license  issued  to  the 
said  Deborah  M.  Roberts  to  sell  the  land  "described  in  her  peti- 
tion for  license."  But  neither  does  said  petition,  nor  said  license, 
embrace  the  demanded  premises,  nor  does  it  appear  that  she  ever 
took  the  oath  required  by  law  under  said  license,  although  the 
license  was  returned  into  court  and  recorded.  June  27,  1876, 
the  said  Deborah  M.  Roberts,  in  her  capacity  as  guardian  of 
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Josephine  M.  and  Ealph  V.  Roberts,  by  a  guardian's  deed  in  due 
form  reciting  the  aforesaid  petition  and  license,  conveyed  to  the 
said  Horace  D.  Roberts  the  undivided  interests  of  the  said 
Josephine  and  Ralph  V.  Roberts  in  the  demanded  premises, 
which  deed  was  duly  recorded  August  20,  1876. 

If  we  correctly  understand  the  facts,  it  appears  that  on  that 
same  day  other  real  estate  which  was  embraced  in  the  petition 
and  license,  and  to  which  the  bond  related,  was  sold  by  the  said 
Deborah  M.  Roberts  to  other  parties,  as  stated  in  the  case  of 
Kingsley  v.  Jordan,  85  Me.  137,  138. 

***  Horaice  D.  Roberts  died  December  7,  1876,  intestate,  and 
the  defendants  are  his  heirs  at  law.  Ralph  V.  Roberts  died  June 
16,  1886,  intestate,  without  issue,  being  nearly  sixteen  years  of 
age,  leaving  as  heirs  his  brother  and  sister,  Abbott  L.  Roberts  and 
Josephine  M.  Roberts.  Josephine  M.  Roberts  became  of  age  in 
1878. 

September  18,  1888,  Deborah  M.  Roberts,  then  having  become 
the  wife  of  William  W.  Sumner,  and  Josephine  M.,  who  had 
married  Otis  M.  Ober,  and  Abbott  L.  Roberts,  by  their  deed 
of  quitclaim  without  covenants,  conveyed  to  the  demandant, 
Tracy,  their  interest  in  the  demanded  premises,  for  the  con- 
sideration hereafter  stated. 

It  is  admitted  that  the  said  Deborah  M.  Roberts  was  duly 
appointed  guardian  as  aforesaid;  that  a  license  to  her  as  said 
guardian  had  duly  issued  to  her  on  the  third  Wednesday  of  June, 
1876,  to  sell  some  real  estate,  but  that  neither  the  petition  nor 
license  in  any  way  covered  the  demanded  premises,  nor  that  she 
ever  took  the  oath  required  by  law  under  that  license.  It  is 
also  admitted  that  the  said  guardian  in  her  said  deed  claims  au- 
thority by  virtue  of  the  petition  and  license  aforesaid;  that  she 
made  the  conveyance  in  pood  faith,  and  for  the  benefit  of  the 
estate  of  said  wards;  that  her  said  wards  received  the  benefits  of 
the  proceeds  of  said  sale;  that  the  plaintiff,  when  he  took  the 
deed  from  Deborah  M.Sumner, Abbott  L.Roberts,  and  Josephine 
M.  Ober,  took  it  with  full  knowledge  of  said  guardian's  deed, 
and  that  the  consideration  thereof  was  an  agreement  on  the  part 
of  the  plaintiff  to  prosecute  this  claim  against  the  defendants 
to  final  judgment  for  one-half  the  land,  and,  if  not  successful, 
to  receive  nothing  for  his  services  and  expenses. 

The  tenants*  ancestor,  Horace  D.  Roberts,  went  into  the  occu- 
pation of  the  premisoB  on  the  purchase  from  Abbott  L.  Roberts 
and  from  the  guardian  in  1876,  and  he,  during  his  life,  and  the 
tenants  after  his  death  were  not  disturbed  by  any  claim  till  the 
commencement  of  this  action. 
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It  will  be  seen  from  this  statement  that  if  the  sale  by  the 
guardian  is  sustained,  then  the  plaintiff  has  no  title,  and  this 
action  cannot  be  maintained.  For  it  is  admitted  in  argument, 
**^  and  the  evidence  discloses  the  fact,  that  he  has  no  title  to 
two-thirds  of  the  demanded  premises — the  one-half  inherited  by 
Horace  D.  Roberts,  father  of  the  tenants,  from  his  father,  William 
Roberts,  and  the  one-sixth  conveyed  to  him  by  Abbott  L.  Rob- 
erts. The  controversy,  therefore,  is  concerning  the  remaining 
third — that  which  upon  the  death  of  their  father,  Franklin  B. 
Roberts,  came  by  inheritance  to  Josephine  M.  and  Ralph  V. 
Roberts.  Can  the  plaintiff  recover  that  third,  or  any  portion 
thereof? 

Was  the  gniardian's  conveyance  of  this  third  to  the  tenants' 
ancestor,  Horace  D.  Roberts,  such  as  can  be  legally  sustained? 

The  plaintiff  raises  several  formidable  objections  to  the  legal- 
ity of  that  conveyance.  The  irregularities  apparent  throughout 
the  proceedings  are  numerous  and  extraordinary.  There  was 
neither  petition  nor  license  that  in  any  way  covered  the  de- 
manded premises;  nor  was  there  oath,  or  bond,  or  notice  of  sale, 
as  required  by  statute. 

The  case  at  bar  is  essentially  different  from  that  of  Kingsley 
V.  Jordan,  85  Me.  137,  where  the  only  objection  to  the  validity  of 
the  guardian's  sale  was,  that  it  did  not  appear  that  the  guardian 
took  the  oath  required  by  law  before  making  the  sale.  The 
petition,  license,  and  bond  in  that  case  embraced  the  premises 
then  in  controversy,  and  there  was  but  one  omission  of  the 
statute  requisite  to  constitute  a  vialid  sale.  The  material  facts 
in  that  case  are  so  different  from  those  in  the  present  case,  that 
the  decision  there  can  afford  no  criterion  by  which  the  rights 
of  these  parties  are  to  be  determined. 

1.  The  defendants  set  up,  in  answer  to  these  objections  to  the 
validity  of  the  guardian's  conveyance,  the  limitation  provided 
by  the  Revised  Statutes,  chapter  71,  section  30,  viz:  "No  action 
shall  be  brought  to  recover  an  estate  sold  under  this  chapter 
....  with  a  view  to  avoid  the  sale  ....  by  the  ward 
or  persons  claiming  under  him,  unless  it  is  done  within  five  years 
after  the  sale,  or  the  termination  of  the  guardianship,  except 
that  persons  out  of  the  state,  or  under  legal  disability  at  said 
times,  are  limited  to  five  years  after  their  return  to  the  state,  or 
the  removal  of  the  disability." 

^^^  The  statute,  in  the  section  following  that  already  cited, 
provides  that  in  an  action  brought  to  contest  the  validity  of  any 
such  sale  by  the  ward  or  person  claiming  under  him,  no  such 
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Bale  shall  Le  avoided  on  account  of  any  irregularity  in  the 
proceedings  if  it  appears:  1.  That  the  license  was  granted  by 
a  court  of  competent  jurisdiction,  and  the  deed  was  duly  exe- 
cuted and  recorded;  2.  That  the  person  licensed  took  the  oath, 
and  gave  the  bond  and  notice  of  the  time  and  place  of  sale  re- 
quired by  law;  3.  That  the  premises  were  sold  in  such  manner, 
and  within  such  time,  as  the  license  authorized,  and  are  held  by 
one  who  purchased  them  in  good  faith.  The  implication  being 
that  an  omission  of  these  requisites  would  render  such  sale  void. 

The  limitation  of  five  years  within  which  an  action  is  to  be 
brought  applies  to  defective  sales  under  licenses  from  a  court  of 
competent  jurisdiction,  and  not  to  sales  where  no  petition  or 
license  ever  existed:  Chadboume  y.  RacklifT,  30  Me.  354,  360; 
Poor  V.  Larrabee,  58  Me.  543,  558;  Rev.  Stats.  1821,  e.  52,  sec. 
12.  The  petition  to  the  probate  court  is  the  fooindation  upon 
which  to  base  the  jurisdiction  of  the  court,  and  must  allege 
sufficient  facts  to  give  the  court  jurisdiction  and  power  to 
authorize  the  sale:  Overseers  v.  Gullifer,  49  Me.  3G0;  77  Am. 
Dec.  265;  Danby  r.  Dawes,  81  Me.  30;  Gross  v.  Howard,  52  Me. 
192. 

Courts  of  probate  are  created  by  statute,  and  possess  special 
and  limited  jurisdiction  only.  The  record  of  their  proceedings 
must  show  their  jurisdiction.  Nothing  is  to  be  presumed  in 
favor  of  the  right  to  divest  an  heir  of  his  title.  The  authority 
to  do  BO  is  derived  wholly  from  the  statute,  and  its  provisions 
must  be  strictly  complied  with. 

This  doctrine  was  affirmed  in  the  case  of  Williams  ▼.  Morton, 
38  Me.  47,  61  Am.  Dec.  229,  where  a  conveyance  of  real  estate 
of  his  wards  by  their  guardian,  even  under  license  of  the  probate 
court,  without  complying  with  the  requirement  of  the  statute 
as  to  giving  a  bond,  was  held  to  be  void  and  to  vest  no  title  in 
the  grantee;  and  the  court  further  held  tliat  the  money  paid 
for  such  a  deed  might  be  recovered  back  in  an  action  upon  its 
covenants,  or  for  money  had  and  received:  See,  also.  Moody  ▼. 
»»«  Moody,  11  Me.  247,  253;  Knox  v.  Jenks,  7  Mass.  488;  Wil- 
liams V.  Reed,  5  Pick.  480. 

In  the  case  last  cited,  the  court  say:  "There  being  no  bond 
and  no  oath,  the  sale  is  void,  or  at  least  voidable,  so  that  the 
parties  to  it  are  at  liberty  to  vacate  it,  and  consider  it  annulled." 

A  fortiori,  where  there  is  neither  petition  nor  license,  as  well 
u  no  bond  or  notice  of  sale,  and  no  oath,  all  of  which  are  re- 
quired by  statute,  the  court  had  no  jurisdiction  over  the  sub- 
ject matter. 
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The  limitation  of  five  years  within  which  an  action  is  to  be 
brought  by  the  Eevised  Statutes,  chapter  71,  section  30,  cannot 
be  applied  in  this  case. 

The  sale  was  void  as  not  being  in  compliance  with  the  statute. 

2.  But  there  are  other  grounds  upon  which  the  tenants  rely 
to  defeat  the  plaintiff's  recovery,  and  these  are  ratification  and 
equitable  estoppel. 

In  Kingsley  v.  Jordan,  85  Me.  137,  this  court  said:  '*When  a 
Bale  by  guardian  under  license  is  invalid  for  a  want  of  compliance 
with  some  requirement  of  law  by  the  guardian,  it  is  competent 
for  the  ward  when  he  becomes  of  age  to  ratify  and  affirm  the 
sale,  or  he  may  avoid  it  within  a  reasonable  time.  If  he  affirms 
it,  he  becomes  bound  by  it":  "Williamson  v.  Woodman,  73  Me. 
163. 

It  is  admitted  that  the  sale  by  the  guardian  was  made  in  good 
faith,  for  the  benefit  of  the  estate  of  the  wards,  and  that  they 
received  the  benefit  of  the  proceeds  of  the  sale.  Ealph  V.  died 
a  minor,  intestate,  without  issue.  He  was  not  quite  sixteen 
years  of  age.  His  heirs  took  his  share  of  the  estate,  and  stood 
as  he  would  stand  if  of  age:  Kingsley  v.  Jordan,  85  Me.  137. 
Nearly  three  years  elapsed  between  his  death  and  the  com- 
mencement of  this  action.  All  these  facts  were  known  to  the 
heirs,  Josephine  M.  had  become  of  age  eleven  years  prior  to 
the  commencement  of  this  action,  and  had  made  no  claim  prior 
to  that  time.  For  more  than  thirteen  years,  the  land  in  contro- 
versy had  been  in  the  possession,  occupation,  and  improvement  of 
these  defendants.  To  set  aside  the  sale  and  reclaim  the  land 
they  must  pay  back  the  consideration  received  and  ^^'^  retained, 
and  this  they  haVe  not  attempted  to  do.  The  guardian  is 
estopped  by  the  covenants  in  her  deed  from  now  alleging  the 
illegality  of  her  conveyance  to  Horace  D.  Eoberts:  Williamson  v. 
Woodman,  73  Me.  163;  Brazee  v.  Schofield,  124  U.  S.  495,  504. 
'  Moreover,  the  doctrine  of  equitable  estoppel  applies  in  this 
case,  and  is  legally  available  in  an  action  at  law  as  in  equity: 
Kirk  V.  Hamilton,  102  U.  S.  68,  77;  Dickerson  v.  Colgrove,  100 
IT.  S.  578.  As  the  plaintiff  stands  in  no  better  light  than  those 
from  whom  he  claims  to  have  received  his  title  (Pratt  v.  Pierce, 
36  Me.  448,  454;  58  Am.  Dec.  758;  Hovey  v.  Hobson,  51  Me.  62, 
67),  his  rights  cannot  be  regarded  as  superior  to  theirs  had  they 
been  the  ones  to  attempt  a  recovery  in  this  action. 

In  Penn  v.  Heisey,  19  111.  295,  68  Am.  Dec.  597,  the  court 
holds  that  there  is  no  distinction  in  the  application  of  this  prin- 
ciple between  void  and  voidable  sales,  and  that  a  party  is  estopped 
from  setting  up  title  to  land  when  he  has  received  and  enjoyed 
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the  benefits  of  its  sale,  and  it  is  in  the  possession  of  an  innocent 
purchaser.  "Such  estoppels,"  say  the  court,  "are  and  should  be 
favored  in  law,  honor,  and  conscience,  for  the  truest  and  best  of 
reasons,  that  a  man,  having  received  a  benefit  in  one  character, 
the  value  of  the  thing  or  of  the  property,  shall  not  afterward 
receive  the  thing  or  property  itself  in  the  same  or  another  char- 
acter. This  principle,  so  equitable  and  legal,  runs  throughout 
all  the  transactions  and  contracts  of  civilized  life." 

There  are  numerous  cases  illustrative  of  this  principle  to  be 
found  in  the  decisions.  Thus,  one  who  accepts  a  part  of  the 
purchase  money  arising  out  of  a  sherifT's  sale  is  estopped  from 
denying  the  validity  of  the  sale:  Sbroble  v.  Smith,  8  Watts,  280. 

If  a  legatee,  the  executrix,  proves  the  will  and  accepts  a  be- 
quest under  it,  she  will  thereby  be  equitably  estopped  from 
asserting  a  claim  in  hostility  to  other  provisions  of  the  will: 
Benedict  v.  Montgomery,  7  Watts  &  S.  238.  And  again,  this 
principle  is  firmly  enunciated  in  Deford  v.  Mercer,  24  Iowa, 
118,  92  Aim.  Dec.  460,  where  the  heirs  were  held  to  be  estopj>ed 
from  questioning  the  validity  of  a  guardian's  sale  of  ****  their 
interest  in  certain  real  estate,  on  the  ground  of  defective  pro- 
ceedings, where,  after  becoming  of  age,  with  knowledge  of  all 
the  facts,  and  in  the  absence  of  fraud  and  mistake  of  fact,  they 
received  and  retained  the  purchase  money  arising  from  sucii 
Bale;  and  the  court  there  held  that  the  principle  applied  to  sales 
that  were  void.  Dillon,  C.  J.,  in  the  course  of  the  opinion,  says: 
"That  they  are  not  entitled  to,  and  cannot  have,  both  the  money 
and  the  land,  is  a  proposition  which  seems  too  plain  to  require 
either  an  extended  argument  or  authority  to  show.  We  have 
80  held  in  a  former  case  arising  upon  the  same  sale:  Pursley  v. 
Hayes,  17  Iowa,  310.  If  the  brief  opinion  filed  in  that  case  is 
closely  examined,  it  will  be  seen  that  the  propositions  on  which  it 
rests  are  guardedly  stated.  That  opinion  is  certainly  correct. 
There  is  nothing  in  the  circumstances  of  the  present  case  which 
requires  us  to  decide  more  than  that  where  a  party,  with  full 
knowledge  of  all  the  facts,  there  being  no  fraud  or  mistake,  and 
nothing  to  repel  the  presumption  that  he  knew  his  legal  rights, 
but  much  to  show  that  he  did  fully  know  them,  voluntarily  ac- 
cepts and  retains  the  purchase  money  arising  from  the  sale  of 
his  land,  he  cannot  afterward  claim  the  land  itself.  He  is 
equitably  estopped  to  deny  the  validity  of  the  sale":  Horn  v. 
Cole,  61  N.  H.  287,  289;  12  Am.  Rep.  Ill;  2  Pomeroy's  Equity 
Jurisprudence,  sec.  802. 

No  further  citation  of  authorities  is  necessary  to  establish  the 
fact  that  such  an  estoppel  as  that  which  is  invoked  in  this  case 
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is  not  to  be  deemed  odious,  but,  on  the  contrary,  conducive  to 
honesty  and  fair  dealing.  It  prevents  a  party  from  making  use 
of  a  title  which,  in  equity  and  good  conscience,  ought,  upon 
evc'ry  principle  of  right  and  justice,  to  inure  to  the  use  of 
another.     If  such  a  case  was  ever  presented,  we  think  this  is  one. 

The  result  is,  that  in  no  view  of  the  case  has  the  demandant 
any  title  and  he  cannot  recover. 

Judgment  for  the  tenants. 

In  the  other  case,  there  being  no  necessity  for  the  intervention 
of  equity  jurisdiction,  the  entry  will  be,  bill  dismissed  without 
costs. 

COURTS  OF  PEOBATE-JURISDICTION-PRESUMPTION.-In 
some  of  the  states  courts  of  probate  have  special  and  limited  jurisdic- 
tion, and  the  record  of  their  proceedinc;s  must  affirmatively  show  their 
jurisdiction:  Overseers  of  Poor  v.  Gullifer,  49  Me.  360;  77  Am.  Dec. 
265;  Clarke  v.  Perry,  5  Cal.  58;  63  Am.  Dec.  82;  note  to  Waters  v. 
Stickney,  90  Am.  Dec.  136;  People's  Sav.  Bank  v.  Wilcox,  15  R.  I.  258; 
2  Am.  St.  Rep.  894.  They  can  exercise  only  such  powers  as  are  directly 
conferred  upon  them  by  statute:  Smith  v.  Howard,  86  Me  203;  41  Am. 
St.  Rep.  537.  No  presumption  is  indulged  in  favor  of  their  proceed- 
ings, and  'such  a  court  cannot  order  a  sale  of  an  intestate's  lands  until 
everything  necessary  to  give  it  jurisdiction  of  the  person  and  of  the  sub- 
ject matter  appears  upon  its  records:  Root  v.  McFerrin,  37  Miss.  17 j 
75  Am.  Dec.  49,  and  note. 

GUARDIAN  AND  WARD  — SALE  OF  WARD'S  PROPERTY- 
JURISDICTION. — In  proceedings  affecting  the  sale  uf  infant's  real  es- 
tate, the  jurisdiction  of  the  subject  matter  is  acquired  by  filing  the  peti- 
tion, and  jurisdiction  of  the  persons,  by  publication  of  the  notice:  Gib- 
son V.  Roll,  27  111.  88;  81  Am.  Dec.  219.  On  the  application  of  a  guar- 
dian for  license  to  sell  his  ward's  realty,  notice  of  the  presentation  of 
the  petition  is  the  first  step  in  the  proceeding,  and  if  it  misdescribea 
the  land  sought  to  be  sold,  it  is  no  notice;  the  court  obtains  no  juris- 
diction to  grant  a  license  to  sell,  and  the  sale  is  therefore  void:  Frazier 
V.  Steenrod,  7  Iowa,  339;  71  Am.  Dec.  447.  His  deed  of  the  ward's 
realty,  under  license,  but  without  the  statutory  bond,  is  not  valid  as  a 
release  under  the  Maine  statute:  Williams  v.  Morton,  38  Me.  47;  61 
Am.  Dec.  229.  It  must  appear,  either  from  the  record  or  by  evidence,, 
that  the  guardian  took  the  oath  required  by  the  statute  before  fixing 
en  the  time  and  place  of  sale:  Cooper  v.  Sunderland,  3  Iowa,  114;  66 
Am.  Dec.  52.  The  deed  of  a  guardian  conveys  no  title,  unless  he  makes 
a  report  of  his  proceedings,  and  a  confirmatory  order  is  entered  by  the 
court  authorizing  the  sale:  Penn  v.  Heisey,  19111.  295;  68  Am.  Dec.  597. 

GUARDIAN  AND  WARD  — EQUITABLE  ESTOPPEL— RATIFI- 
CATION.— An  equitable  estoppel  is  a  defense  available  at  law  as  well 
as  in  equity:  Dickerson  v.  Board  of  Commrs.,  6  Ind.  128;  63  Am. 
Dec.  373.  Equitable  estoppels  to  prevent  fraud  apply  to  infants  as 
well  as  adults:  Penn  v.  Heisey,  19  111.  295;  68  Am.  Dec.  597.  Heirs 
who,  with  knowledge,  accept  the  proceeds  of  an  unauthorized  sale  of 
their  lands,  made  by  their  guardian,  are  estopped  from  disputing  the 
validity  of  the  sale.  They  cannot  retain  the  purchase  money  and  also 
recover  the  land:  Wilmore  v.  Stetler,  137  Ind.  127;  45  Am.  St.  Rep. 
169,  and  note  showing  the  effect  of  accepting  the  consideration  after 
attaining  majority:  Penn  v.  Heisey,  19  111.  295;  68  Am.  Dec.  597,  and 
note.  And  this  principle  applies  even  where  the  the  sale  is  void: 
Deford  v.  Mercer,  24  Iowa,  118;  92  Am.  Dec.  460.  But,  if  a  guardian 
Am.  Sx.  Rkp.,  Voi-  LI. —26 
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Bells  land  of  his  ward  without  authority  of  law.  the  ward  may  elect, 
when  he  attains  majority,  to  accept  the  price  or  reclaim  the  land,  no 
matter  who  has  become  purchaser:  Smith  v.  Dibrell,  31  Tex.  23U;  88 
Am.  Deo.  526;  note  to  Mason  v.  Caldwell,  48  Am.  Dec  335. 


White  v.  Cushino. 

[88  Mainz,  389.] 

NEGOTIABLE  INSTRUMENTS— NON-NEGOTIABLE  ORDER 
An  order  upon  a  savings  bank  for  a  certain  sum  of  money,  made  charire- 
able  to  the  drawer's  account,  but  with  tlie  printed  words,  "the  bank- 
book of  the  depositor  must  accompany  this  order,"  upon  the  face  of  the 
order,  below  the  signature  of  the  drawer,  is  not  a  negotiable  instru- 
ment, and  cannot  be  recovered  upon,  as  such,  by  an  indorsee  thereof,  as 
these  words  make  it  subject  to  a  contingency  which  necessarily  embar- 
rasses its  circulation  for  commercial  pur^joses,  and  imposes  a  restraint 
upon  its  negotiability.  Such  words,  being  ujon  the  face  of  the  order,  in 
the  position  staled,  at  the  time  of  its  inception,  became  a  substiiiitive 
part  of  it,  and  qualitied  its  terms  as  il  they  had  been  inserted  in  the 
Dody  of  the  instrument. 

Assumpsit  upon  an  order,  the  terras  of  which  appear  in  the 
opinion.  The  words,  "The  bank-book  of  the  depositor  must  ac- 
company this  order,"  were  printed  in  small  capitals  on  the  lower 
margin  of  the  order,  under  the  signature  of  J.  N.  Gushing. 
There  was  evidence  tending  to  show  that  White  bought  the  order 
of  Lawler,  on  or  before  November  21,  1893.  The  defendant 
asked  the  court  to  rule  that  the  order  was  not  negotiable,  and 
that  White  could  not  maintain  an  action  thereon,  but  it  was 
ruled,  as  a  matter  of  law,  that  the  order  was  negotiable,  and  that 
the  action  could  be  maintained  in  the  name  of  White  by  a  simple 
indoreement  by  Lawler.     To  this  ruling,  the  defendant  excepted. 

T.  W.  Vose,  for  the  plaintiff. 

J.  B.  Peaks,  for  the  defendant 

"*  F0STP:R,  J.  The  plaintiff  sues  as  indorsee  of  an  order 
signed  by  the  defendant  of  the  following  tenor: 

"$120.  Dover,  Oct.  27th,  1893. 

Piscataquis  Savings  Bank. 
*Tay  Jaraes  Lawler,  or  order,  one  hundred  and  twenty  dol- 
lars, and  charge  to  my  account  on  book  No.  

«^Vitne8s  J.    N.    GUSHING. 

"The  bank-book  of  the  depositor  nmst  accompany  this  order." 

The  order  was  indorsed  in  blank  on  the  back  by  James  Lawler 
tnd  Samuel  I^wis,  and  tlie  plaintiff  claimed  to  recover  against 
the  defendant  as  upon  a  negotiable  instrument     The  real  que*- 
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tion  presented  is,  whether  the  instrument  declared  on  is  negoti- 
able, so  that  an  action  may  be  maintained  upon  it  in  the  name  of 
the  indorsee. 

To  constitute  a  negotiable  draft  or  order,  it  must  be  a  written 
order  from  one  party  to  another  for  the  payment  of  a  certain 
sum  of  money,  and  that  absolutely,  and  without  any  contingency 
that  would  embarrass  its  circulation,  to  a  third  party  or  his 
order  or  bearer. 

It  has  often  been  held  that  a  bill  or  note  is  not  negotiable  if 
made  payable  out  of  a  particular  fund.  But  there  is  a  distinc- 
tion between  such  instruments  made  payable  out  of  a  particular 
fund,  and  those  that  are  simply  chargeable  to  a  particular 
account.  In  the  latter  case,  the  payment  is  not  made  to  depend 
upon  the  adequacy  of  that  fund,  the  only  purpose  being  to 
inform  the  drawee  as  to  his  means  of  reimbursement,  and  the 
negotiability  of  the  instrument  is  not  affected  by  it. 

The  objection  that  is  raised  to  the  negotiability  of  this  instni- 
ment  is,  not  that  it  is  made  payable  out  of  a  particular  fund,  but 
that  it  is  subject  to  such  a  contingency  as  necessarily  embar- 
rasses its  circulation  and  imposes  a  restraint  upon  its  negotia- 
bility, by  means  of  these  words  contained  upon  the  face  of  the 
order:  "The  bank-book  of  the  depositor  must  accompany  this 
order."  Although  these  words  are  upon  the  face  of  the  order 
below  the  signature  of  the  drawer,  they  were  there  at  the  time 
of  its  inception,  became  a  substantive  part  of  it,  and  qualified  its 
^^^  terms  as  if  they  had  been  inserted  in  the  body  of  the  instru- 
ment: Littlefield  v.  Ck>ombs,  71  Me.  110;  Gushing  v.  Field,  70 
Me.  50,  54;  35  Am.  Eep.  293;  Johnson  v.  Heagan,  23  Me.  329; 
Barnard  v.  Gushing,  4  Met.  230;  38  Am.  Dec.  363;  Heywood  v. 
Perrin,  10  Pick.  228;  20  Am.  Dec.  518;  Benedict  v.  Gowden,  49 
N.  Y.  396;  10  Am.  Eep.  382;  Costelo  v.  Crowell,  127  Mass.  293; 
34  Am.  Rep.  367,  and  cases  there  cited. 

Was  the  order  negotiable?  The  answer  to  that  depends  upon 
the  effect  of  the  words,  "The  bank-book  of  the  depositor  must 
accompany  this  order."  If  not  negotiable,  the  plaintiff  as  in- 
dorsee cannot  maintain  an  action  upon  it:  Noyes  v.  Oilman,  65 
Mfc.  589.  If  their  effect  is  such  as  constitutes  a  contingency  in 
relation  to  the  pa}'ment  of  the  order,  dependent  upon  the  pco- 
duction  of  the  drawer's  bank-book  by  the  holder  or  indorsee 
of  the  order,  then  they  must  be  regarded  as  such  an  embarrass- 
ment to  the  negotiation  of  the  order,  and  such  a  restriction  upon 
its  circulation  for  commercial  purposes,  as  to  render  it  non- 
negotiable. 

Without  these  words  the  order  is  payable  absolutely,  and  there 
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is  no  apparent  uncertainty  affecting  its  negotiability.  "With 
tliera,  the  order  is  payable  only  upon  contingency,  or  condition, 
and  that  is  upon  the  production  of  the  drawer's  bank-book. 
This  is  rendered  imperative  from  the  language  employed,  and  the 
bank  upon  which  the  order  is  drawn  would  have  the  right  to 
insist  upon  such  production  of  the  book,  in  compliance  with  the 
terms  of  the  order;  and  the  case  shows  that  it  has  refused  pay- 
ment upon  presentation  of  the  order  for  the  reason  that  it  was 
not  accompanied  by  the  bank-book.  It  cannot,  therefore,  be  re- 
garded as  payable  absolutely  and  without  any  contingency  that 
would  embarrass  its  circulation.  The  drawer  has  it  in  his  power 
to  defeat  its  payment  by  withholding  the  bank-book.  Certainly 
the  bank-book  of  the  depositor  is  within  his  own  control,  rather 
than  that  of  the  indorsee  of  this  order. 

It  was  the  necessity  of  certainty  and  precision  in  mercantile 
affairs,  and  the  inconveniences  which  would  result  if  commercial 
paper  was  encumbered  with  conditions  and  contingencies,  that 
led  to  the  establishment  of  an  inflexible  rule,  that  to  be  negoti- 
able they  must  be  payable  absolutely  and  without  any  conditions 
or  contingencies  ^**^  to  embarrass  their  circulation:  American 
Ex.  Bank  v.  Blanchard,  7  Allen,  333.  In  that  case,  the  words, 
"subject  to  the  policy,"  being  included  in  a  promissory  note,  were 
held  to  render  the  promise  conditional  and  not  absolute,  and  so 
the  not*  was  held  not  to  be  negotiable:  Noycs  v.  Oilman,  65  Me. 
589,  591;  Hubbard  v.  l^Iosely,  11  Gray,  170;  71  Am.  Dec.  698. 

A  case  in  every  essential  like  the  one  we  are  considering  was 
before  the  supreme  court  of  Pennsylvania  in  1891.  A  fac  simile 
of  the  order  is  given  in  the  opinion.  No  two  cases  could  be 
nearer  alike.  There,  as  here,  tlie  order  was  drawn  on  a  savings 
bank.  The  suit  was  by  the  indorsee  against  the  drawer  as  in 
this  case.  There,  as  here,  the  order  contained  a  statement  upon 
its  face,  but  below  the  signature  of  the  drawer,  that  the  "Deposit- 
book  must  be  at  bank  before  money  can  be  paid."  In  discussing 
the  question  of  its  negotiability,  cases  are  cited  from  the  courts 
of  Maine,  Vermont,  Massachusetts,  and  New  York,  as  well  as 
from  Pennsylvania.  In  the  course  of  the  opinion,  the  court  say: 
"It  eufTicicntly  appears  from  the  memoranda  on  its  face  that  it 
was  drawn  on  a  specially  deposited  fund  held  by  the  bank  subject 
to  certain  rules  and  regulations,  in  force  between  it  and  the 
depositor,  requiring  certain  things  to  be  done  before  payment 
could  be  rcfjuired,  viz:  previous  notice  of  depositor's  intention 
to  draw  upon  the  fund,  return  of  the  notice  ticket  with  the  order 
to  pay,  and  presentation  of  the  deposit-book  at  the  bank,  so  that 
the  payment  might  be  entered   therein It   is,  in   sub- 
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stance,  merely  an  order  on  the  dollar  savings  bank  to  pay  J.  W. 
Quinn,  or  order,  nine  hundred  dollars  in  nine  weeks  from  date,  or 
February  1,  1888,  provided  he  or  his  transferee  present  to  the 
bank,  with  the  order,  the  notice  ticket,  and  also  produce,  at  and 
before  the  time  of  payment,  the  drawer's  deposit-book.  As  al- 
ready remarked,  these  are  undoubtedly  prerequisites  -which  re- 
strain or  qualify  the  genei*ality  of  the  order  to  pay  as  •contained 
in  the  body  of  the  instrument.  They  are  also  prerequisites  with 
which  it  may  be  difficult,  if  not  sometimes  impossible,  for  the 
payee,  transferee,  or  holder  of  such  an  order  to  comply":  Iron 
City  Nat.  Bank  v.  MoCord,  139  Pa.  St.  52;  23  Am.  St.  Eep.  166. 

845  rpj^g  order  in  question  was  drawn  upon  a  savings  bank,  and 
it  is  common  knowledge  that  all  such  banks  in  this  state  have  a 
by-law  which  all  depositors  are  required  to  subscribe  to,  that 
"no  money  shall  be  paid  to  any  person  without  the  production 
of  the  original  book  that  such  payment  may  be  entered  therein." 

This  court,  in  the  case  of  Sullivan  v.  Lewiston  Inst,  for  Sav- 
ings, 56  Me.  507,  96  Am.  Dec.  500,  has  considered  the  purpose 
and  necessity  of  these  salutary  regulations.  We  should  be  slow 
to  countenance  any  departure  from  this  rule  needed  for  the  pro- 
tection of  depositors  in  our  savings  banks,  now  numbering  more 
than  one  hundred  and  sixty  thousand,  and  whose  deposits  aggre- 
gate nearly  sixty  million  dollars. 

Inasmuch  as  this  order  is  not  negotiable,  and  no  suit  can  be 
(maintained  upon  it  by  the  plaintiff  as  indorsee,  it  becomes 
unnecessary  to  consider  the  other  exceptions. 

Exceptions  sustained. 

NEGOTIABLE  INSTRUMENTS  -  CONDITIONS  DESTROYING 
NEGOTIABIITY— ORDER  ON  BANK— PASS-BOOK.  -  Anything 
written  or  printed  on  a  negotiable  instrument  prior  to  issuance  by  the 
maker,  relating  to  the  subject  matter  thereof,  and  tending  to  restrain 
or  qualify  it,  is  regarded  as  part  of  the  contract;  and  if,  by  such  lan- 
guage, payment  is  not  necessarily  to  be  made  at  all  events,  and  for  the 
full  sum,  at  a  time  certain,  subject  to  no  contingency,  its  negotiability 
is  destroyed.  Thus,  an  order  drawn  by  a  depositor  on  a  bank  to  pay  to 
the  payee  named  therein,  or  order,  a  certain  sum  nine  weeks  from  date, 
and  providing  on  its  face  that  he  or  his  transferee  must  present  to  the 
bank,  with  the  order,  a  notice  ticket,  and  also  produce  at  or  before  the 
time  of  payment  the  drawers'  deposit-book,  is  non-negotiable,  and  showi 
on  its  face  Jthat  it  is  not  a  regular  commercial  check,  and  is  not  intended 
to  operate  as  such,  but  was  drawn  on  a  specially  deposited  fund,  held 
subject  to  certain  rules  and  regulations  requiring  certain  thinas  to  be 
done  before  payment  could  be  required:  Iron  City  Nat.  Bank  v.  Mc- 
Cord,  139  Pa.  St.  52;  23  Am.  St.  Rep.  166.  A  savings  bank  pass-book 
is  not  a  negotiable  instrument,  nor  does  it  become  such  when  accom- 
panied by  a  written  order  signed  by  the  person  to  whom  it  was  issued, 
directing  the  bank  to  pay  the  amount  credited  to  him  therein  to  another 
person:  McCaskill  v.  Connecticut  Sav.  Bank,  60  Conn.  800;  25  Am.  St. 
Bep.  323. 
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State  v.  Bucknam.     State  v.  Tibbetts.     State  v, 
Bailey.     State  v.  TVoboestee. 

[8S  Maixk,  385.] 

GAME  LAWS— CONSTRUCTION  OF.— Un.Jer  a  fltatute  provid- 
ing that  no  person  shall  take,  kill,  destroy,  or  have  in  poesession,  Wtween 
the  first  days  of  October  and  January,  more  than  three  deer,  undt*r  a 
stated  penalty,  and  that  one  having  such  pobsession  shall  be  deemed  to 
have  killed  or  destroyed  the  deer  in  violation  of  law,  it  is  no  crime 
m-rely  to  have  in  one's  possession,  on  December  12th,  the  carcasses  of 
« igiity-nine  deer.  The  context  of  the  statute  must  be  considered  in  de- 
termining its  whole  sC'pe  and  meaning.  Its  object  is  to  prevent  the 
decimation  of  game  by  limiting  the  time  when  it  may  1)6  taken  or 
killed,  and  not  to  interfere  with  foreign  game,  dead  or  alive,  brought 
within  the  state,  at  any  time,  or  with  game  lawfully  taken  or  killed 
within  the  state.  But  one  penalty  for  killing,  having  in  possession,  and 
transporting  could  have  been  intended;  and  that  applies  to  the  illegal 
capture  of  the  game.  The  other  provisinns  were  intended  to  aid  in  the 
enforcement  of  that  one,  by  making  the  possession  evidence  of  illegal 
capture,  and  comj)el  the  j)erfion  charged  to  explain  his  possession  of  what 
would  directly  point  to  an  illegal  taking  of  the  game.  Game  illegally 
taken  or  killed  subjects  the  possessor  of  it  to  the  penalty  for  its  illegal 
taking,  just  as  if  he  had  illegally  taken  it  himself. 

Proseciition  for  violation  of  game  lasw.  The  complainta 
simply  charged  the  defendants,  they  not  being  marketmen  or 
provision  dealers,  with  having,  in  open  time,  parts  of  the  car- 
casses of  a  certain  number  of  dead  deer  exceeding  three.  Noth- 
ing was  said  as  to  how  the  defendants  came  into  possession  of 
the  deer,  whether  they  were  lawfully  or  unlawfully  killed,  with 
what  intent  the  defendants  had  them,  or  what  they  purposed  to 
do  with  them.  The  naked  charge  was  that  of  possession,  at  a 
season  when  it  was  lawful,  within  certain  limits,  to  kill  deer. 
Each  defendant,  upon  arraignment,  pleaded  not  guilty,  waived 
an  examination,  and  was  fined  in  accordance  with  the  statute. 
From  each  sentence  an  appeal  was  taken. 

F.  J.  Campbell,  county  attorney,  and  T.  W.  Voee,  for  the 

state. 

Jasper  Hutchings,  for  the  defendants. 

»®*  HASKELL,  J.  The  complaints  charge  the  defendant! 
with  having  in  their  possession,  at  one  time  during  the  open  sea- 
son when  deer  may  be  lawfully  killed,  eighty-nine  carcasses  of 
deer,  they  not  being  marketmen  or  provision  dealers  within  the 
terms  of  the  statute.  The  only  question  presented  is,  whether 
the  statute  (Rev.  Stats.,  c.  30,  sec.  12),  as  amended  by  the  act  of 
1891,  chapter  95,  section  4,  makes  such  possession  an  offense. 
It  reads  as  follows: 

*^o  person  shall  take,  kill,  destroy,  or  have  in  possession, 
between  the  first  days  of  October  and  January,  more  than  one 


Jan.  1896.]        •  State  v.  Bucknam.  407 

moose,  two  caribou,  and  three  deer,  under  a  penalty  of  one  hun- 
dred dollars  for  every  moose,  and  forty  dollars  for  every  caribou 
or  deer,  or  parts  thereof,  so  taken,  killed,  destroyed,  or  in  pos- 
session in  excess  of  said  number.  Whoever  has  in  possession 
^^'"^  except  alive,  more  than  the  aforesaid  number  of  moose,  car- 
ibou, or  deer,  or  parts  thereof,  shall  be  deemed  to  have  killed 
or  destroyed  them  in  violation  of  law.  But  nothing  in  this 
section  shall  prevent  any  marketman  or  provision  dealer,  having 
an  established  place  of  business  in  this  state,  from  purchasing 
and  having  in  possession  at  his  said  place  of  business,  not 
exceeding  one  moose,  two  caribou,  and  three  deer  lawfully 
caught,  killed,  or  destroyed,  or  any  part  thereof,  at  one  time, 
and  selling  the  same  at  retail  in  open  season  to  his  local  cus- 
tomers." 

The  object  of  the  statute  is  to  prevent  the  decimation  of  game, 
by  limiting  the  time  when  it  may  be  taken  or  killed  to  the 
months  of  October,  November,  and  December,  in  each  year. 
During  these  months,  under  certain  restrictions  unimportant 
here,  deer,  moose,  and  caribou  may  be  lawfully  taken  or  killed, 
and  the  various  provisions  of  the  statute  aim  to  compass  this 
result.  They  do  not  intend  to  interfere  with  foreign  game,  dead 
or  alive,  brought  within  the  state,  at  any  time,  or  with  game 
lawfully  taken  or  killed  here.  While  the  enactment,  by  its 
letter,  makes  the  possession  of  more  than  one  moose,  two  caribou, 
and  three  deer  at  any  time  an  offense,  the  context  of  it  must  not 
be  overlooked  in  determining  the  scope  and  meaning  of  the 
whole  statute.  But  one  penalty  for  killing,  having  in  possession 
and  transporting  could  have  been  intended;  and  that  applies  to 
the  illegal  capture  of  the  game.  The  other  provisions  were 
intended  to  aid  in  the  enforcement  of  that  one,  by  making  the 
possession  evidence  of  illegal  capture,  and  compel  the  person 
charged  to  explain  his  possession  of  what  would  directly  point  to 
an  illegal  taking  of  the  game.  In  other  words,  compel  him  to 
have  or  handle  game  illegally  taken  or  killed,  by  any  person,  at 
his  peril.  Game  illegally  taken  or  killed  subjects  the  possessor  of 
it  to  the  penalty  for  its  illegal  taking,  just  as  if  he  had  illegally 
taken  it  himself.  This  interpretation  best  comports  with  the 
true  intent  and  purpose  of  the  statute,  and  works  out  a  reason- 
able and  just  application  of  its  provisions,  at  the  same  time 
obviating  various  difBculties  in  the  way  of  a  different  construction 
of  it. 

893  j;j-Qj.  jg  ti^ig  y|g^  without  authority.  In  Allen  v.  Young, 
76  Me.  80,  it  was  held  that,  although  this  very  statute  prohibited 
the  transportation  of  the  hide  or  carcasS  of  deer,  moose,  or  can- 
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Lou,  during  close  time,  yet,  such  transportation  waa  not  illegal 
if  the  game  had  been  lawfully  killed.  The  court  say:  "The 
question  is  whether,  if  deer  are  killed  during  the  time  when  it 
is  lawful  to  do  so,  it  is  a  crime  to  carry  or  transport  the  hides 
or  carcasses  from  place  to  place  in  this  state  during  the  time 
when  it  is  unlawful  to  kill  them. 

"We  think  it  is  not.  True,  the  transportation  at  such  a  time 
seems  to  be  within  the  letter  of  the  law;  but  we  think  such 
could  not  have  been  the  intention  of  the  legislature.  We  can 
see  no  possible  motive  for  making  such  transportation  a  crime. 
We  can  readily  see  that  it  would  be  in  furtherance  of  the  poir- 
poses  of  the  act  to  make  such  transportation  prima  facie  evidence 
of  guilt,  and  thus  throw  the  burden  of  proof  upon  the  party  to 
show  his  innocence,  as  is  done  in  section  5  with  respect  to  pos- 
session; but  we  fail  to  see  any  motive  for  making  the  mere 
transportation  of  the  hide  or  carcass  of  a  deer  from  one  place  to 
another  a  crime  when  the  deer  has  been  lawfully  killed  and  is 
lawfully  in  the  possession  of  the  one  who  transports  it.  Cer- 
tainly, one  may  reasonably  doubt  whether  such  could  have  been 
the  intention  of  the  legislature;  and  the  act  being  a  penal  one, 
a  reasonable  doubt  is  sufTicient  to  make  it  the  duty  of  the  court 
to  adopt  the  more  lenient  interpretation,  and  construe  the  term 
*8uch  animal'  as  meaning  an  animal  unlawfully  killed,  as  was 
done  in  construing  a  similar  statute  in  Commonwealth  v.  Hall, 
128  Mass.  410;  35  Am.  Rep.  387."  See,  also,  Bennett  v.  Ameri- 
can Exp.  Co.,  83  Me.  23G;  23  Am.  St.  Rep.  774. 

In  Michigan,  People  v.O'Neil,  71  Mich.  325,  the  defendant  was 
convicted,  in  the  lower  court,  for  having  in  possession,  for  the 
purpose  of  selling,  a  larpe  number  of  quail,  in  violation  of  a 
statute  that  prohibits  selling,  exposing  for  sale,  or  having  in 
possession  for  the  purpose  of  selling,  such  birds  after  eight  days 
from  the  time  when  the  killing  of  such  birds  was  prohibited; 
and,  on  certiorari  to  the  supreme  court,  the  conviction  was 
reversed  by  construing  the  statute  to  apply  to  birds  only,  killed 
'^^  in  violation  of  law.  The  court  says:  "So  construed,  the 
statute  is  reasonably  adapted  to  carry  out  its  objects,  and  is  free 
from  all  constitutional  difficulty."  The  court  then  quotes  at 
lent^th  from  Allen  v.  Young,  76  Me.  80,  with  approval.  Camp- 
bell, J.,  in  a  concurring  note  says:  "I  do  not  think  it  would  be 
competent  for  the  legislature  to  punish  the  possession  of  game 
which  was  lawfully  captured  or  killed.  Having  become  private 
property,  it  cannot  be  destroyed  or  confiscated,  unless  it  becomes 
unfit  for  use,  any  more  than  other  property  can  be  destroyed.  I 
do  not  think  the  cases  to  the  contrary  are  reasonable  or  sound.'' 
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In  Pennsylvania,  Commonwealth  v.  Wilkinson,  139  Pa,  St. 
298,  the  defendant  was  convicted  of  having  in  his  possession, 
during  close  time,  twenty  quail  that  were  not  killed  in  the  state, 
but  had  been  lawfully  killed  in  Missouri  and  brought  into  the 
state.  The  indictment  was  under  a  statute  that  prohibited  the 
killing,  exposing  for  sale,  or  having  in  possession,  after  the  same 
had  been  killed,  quail,  during  a  specified  close  time  of  each  year. 
The  court  reversed  the  conviction,  upon  the  ground  that  the  act 
applied  only  to  quail  killed  in  the  state  out  of  season.  The 
court  says:  "A  careful  reading  of  the  language  of  the  act  shows 
that  it  applies  only  to  game  killed  in  this  state  out  of  season. 
....  The  meaning  of  the  act,  as  we  view  it,  is  that  no  quail 
shall  be  killed  in  this  state  between  the  dates  specified,  and  no 
person  shall  have  in  his  possession,  or  offer  for  sale,  any  quail  so 
killed  in  this  state.'* 

In  State  v.  McGuire,  24  Or.  366,  the  defendants  were  prose- 
cuted for  having  in  possession,  and  offering  for  sale,  certain 
salmon  during  close  time,  under  a  statute  that  prohibited  the 
same.  The  defense  was,  that  the  salmon  had  been  taken  in 
open  time  and  kept  in  cold  storage  for  sale  in  close  time,  when 
they  would  bring  an  enhanced  price.  This  defense  was  ex- 
cluded in  the  trial  courts  and  convictions  ordered.  On  appeal, 
the  decision  below  was  reversed,  upon  the  ground  that  the  act 
applied  only  to  salmon  illegally  taken.  Allen  v.  Young,  76  Me. 
80,  was  cited  with  approval  by  the  court,  and  the  opinion  is 
an  elaborate  one. 

There  are  cases  contra:  Phelps  v.  Racey,  60  IN".  Y.  10;  19  Am. 
Eep.  140;  ^^^  Magner  v.  People,  97  111.  333.  We  are  aware  of 
OUT  own  decision,  Allen  v.  Leighton,  87  Me.  206,  but  do  not 
regard  that  as  an  authority  upon  the  question  here  considered. 
This  question  Avas  not  considered  in  that  case. 

Complaints  quashed. 

GAME  LAWS— CONSTRUCTION  OF  STATUTES.— Under  a  stat- 
ute providing  that  any  person  having  in  his  or  her  possession,  hetwpen 
certain  dates,  certain  specified  game  killed,  shall  he  liable  to  a  penalty, 
it  has  been  held  that  the  time  when,  or  the  place  where,  the  game  was 
killed,  or  when  brought  within  the  state,  or  where  from,  is  not  material, 
and  that  the  court  has  no  power  to  make  it  so.  Other  cases  hold  that 
the  question  of  criminality  depends  upon  the  question  as  to  whether 
the  game  was  illegally  taken  or  killed:  See  monographic  note  to  Ex 
parte  Maier,  42  Am.  St.  Rep.  138-144,  on  game  laws.  That  such  a  stat- 
ute is  constitutional,  see  Roth  v.  State,  51  Ohio  St.  209;  46  Am.  St. 
Rep.  566. 
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PLEADING.— AN  AMENDMENT  CHANGING  THE  FORM  OR 
NATURE  of  an  action  is  not  allowable.  Hence,  an  ainendment  of  a 
declaration,  against  the  objection  ot  defendant,  changing  the  nature  of 
the  action  from  as^jumpsit  to  an  action  on  the  case  for  deceit,  is  unau- 
thorized. 

FRAUD  — FALSE  AND  FRAUDULENT  MISREPRESENTA- 
TIONfcj. — In  a  case  wliere  the  plaintiff  and  defendant  traded  horses,  and 
the  defendant  turne  1  out  a  negotiable  i)romi8Sory  note  signed  by  a  third 
party,  as  "  boot "  between  the  horses,  and  tbe  note  was  indorsed  by  tlie 
defendant  in  blank,  but  was  not  paid  when  it  became  due,  or  the  deiend- 
ant  seasonably  notitied  i^o  as  to  liold  liim  as  an  indorser,  the  plaintiff 
cannot  recover  against  the  defendant  in  an  action  of  deceit  for  false  rep- 
resentations made  by  the  defendant  in  reference  to  the  financial  respon- 
sibility of  the  makir  of  the  note,  where  tlie  evidence  fails  to  show  that 
the  plaintiff  was,  in  some  way,  deceived  by  the  alleged  misrepresenta* 

tiOQS. 

E.  N.  Merrill  and  G.  W.  Gower,  for  the  plaintiff. 
S.  S.  Brown,  for  the  defendant 

492  FOSTER,  J.  The  plaintiff  and  defendant  traded  horses. 
The  defendant  was  to  pay  seventy-five  dollars  to  the  plaintiff  as 
the  difference  between  horses,  and,  in  lieu  of  the  money,  turned 
out  a  negotiable  promissory  note  of  eighty  dollars,  which  he 
iield  against  one  Joseph  Frost.  The  note  was  not  then  due,  and 
the  defendant  indorsed  it  in  blank.  The  note  was  not  paid  at 
**"^  maturity,  nor  was  the  defendant  seasonably  notified,  so  as  to 
hold  him  as  an  indorecr. 

The  plaintiff  claims  that,  while  the  trade  was  going  on,  the 
defendant  represented  that  the  maker  of  the  note  was  a  man  of 
means  and  financially  responsible,  and  that  these  statements 
were  false  and  fraudulent,  and  made  with  intention  of  deceiving 
him,  and  that  he  relied  upon  them,  and  was  thereby  deceived 
and  injured. 

On  the  other  hand,  the  defendant  asserts  that  he  made  no 
misrepresentations;  that  what  he  said  was  but  the  honest  ex- 
pression of  an  opinion;  that  the  plaintiff  neglected  seasonably 
to  notify  him  so  as  to  hold  him  as  an  indorser  of  the  note,  and 
that,  in  consequence  of  that  neglect,  this  suit  was  brought,  in 
which  he  seeks  to  collect  his  debt.  " 

The  action  was  originally  framed  in  assumpsit,  the  declaration 
containing  three  counts.  At  the  second  term,  the  presiding  jus- 
tice allowed  an  amendment  of  the  writ  by  striking  out  the  three 
counts  in  assumpsit  and  tnibstituting  therefor  a  count  in  case  for 
deceit.  To  the  allowance  of  this  amendment  the  defendant's 
counsel  seasonably  objected,  on  the  ground  that  it  changed  the 
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form  as  well  as  introduced  a  new  cause  of  action.    The  case  is 
before  us  upon  exceptions  as  well  as  report. 

1.  The  first  question,  and  one  of  vital  importance,  is,  whether 
this  amendment  was  allowable.     We  think  it  wa«  not. 

Our  attention  has  been  called  to  no  case  under  our  system  of 
practice  that  goes  to  the  extent  of  authorizing  the  court  to  allow 
an  amendment  wbich  changes  the  nature  of  the  action  from 
assumpsit  to  tort.  The  case  of  Rand  v.  Webber,  64  Me.  191, 
was  never  intended  to  authorize  amendments  to  the  extent  of 
allowing  the  form  or  nature  of  the  action  to  be  changed.  Upon 
examination  of  the  facts  in  that  case,  it  will  be  found  that  the 
amendment  there  was  but  the  correction  of  an  error  in  the  writ, 
the  correction  of  an  amendment  (improperly  made)  to  the  origi- 
nal declaration,  so  as  to  restore  the  declaration  as  originally 
framed,  and  prevent  a  change  in  the  nature  of  the  action  from 
what  seemed  to  be  its  form  as  originally  drawn,  and  to  escape 
"^^^  the  statute  of  limitations  that  might  be  pleaded  to  another 
suit.  The  original  count  was  more  in  the  nature  of  deceit  than 
assumpsit,  and  the  last  amendment  was  but  a  restoration  to  its 
former  self — the  spirit  taking  on  form  "in  the  furtherance  of 
justice."  "As  the  special  count  stood,"  say  the  court,  "it  could 
easily  be  amended  so  as  to  have  been  an  action  of  deceit."  In 
Dodge  V.  Haskell,  69  Me.  429,  434,  this  court,  in  referring  to 
Rand  v.  Webber,  64  Me.  191,  remarked  that  it  "has  been  errone- 
ously supposed  to  allow  an  amendment  to  the  extent  of  allow- 
ing the  nature  of  the  action  to  be  changed.  That  case  merely 
allowed  a  correction  of  the  writ,  already  improvidently  and  im- 
properly amended,  that  such  a  result  might  be  avoided." 

In  the  present  case,  the  change  is  absolute  from  assumpsit  to 
an  action  on  the  case  for  deceit.  It  is  not  a  restoration  of  form 
as  originally  drawn.  The  cause  of  action,  as  originally  stated, 
was  clearly  and  distinctly  set  forth  in  appropriate  counts  based 
upon  an  alleged  promise.  There  was  no  defect  to  be  amended, 
or  correction  of  the  cause  of  action  as  originally  stated,  as  in 
Rand  v.  Webber,  64  Me.  191.  The  amendment  was  not  the  cor- 
rection of  a  defect  in  pleading,  but  the  addition  of  a  cause  of  ac- 
tion not  set  forth  in  the  original  declaration,  as  well  as  a  change 
of  the  nature  of  the  cause  of  action.  This  was  clearly  wrong. 
While  the  greatest  liberality  is  allowed  in  the  matter  of  amend- 
ments, the  authorities  are  abundant  and  uniform,  that  no  new 
cause  of  action  can  be  introduced  by  way  of  amendment  against 
the  objection  of  the  defendant. 

In  Houghton  t.  Stowell,  28  Me.  215,  it  was  held  that  a 
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change  in  the  form  of  action  from  debt  to  case  was  unauthor- 
ized, and  that  the  court  had  no  authority  to  allow  it 

A  fortiori,  in  the  present  case,  would  it  be  unauthorized  to 
allow  an  amendment  which  changes  the  nature  of  the  action 
from  assumpsit  to  an  action  on  the  case  for  deceit  The  plea 
of  the  defendant  in  the  former  case  is  "never  promised,"  while 
in  the  latter  it  is  "not  guilty/'  At  common,  law,  the  court  had 
no  power  to  allow  an  amendment  which  introduced  a  new  cause 
of  action:  Common  Law  Pleading,  sec.  142.  Nor  has  this  been 
extended  by  statute  in  this  state:  Faraner  v.  Portland,  63  Me. 
46;  '**'  Cooper  v.  Waldron,  50  Me.  80.  Neither  can  counts 
which  are  in  form  ex  contractu  be  joined  with  those  in  form  ex 
delicto:  Corbett  v.  Packinton,  6  Bam.  &  C.  268;  1  Chitty  on 
Pleading,  201*.  Unless  this  rule  is  observed,  confusion  would 
arise  in  the  forms  of  pleas  and  judgments  which  the  different 
forms  of  actions  require. 

The  remedies  and  forms  of  action  which  have  been  afforded  to 
parties,  and  which  have  been  sanctioned  by  long  usage  and 
approved  by  the  highest  authorities,  should  be  adhered  to,  and 
it  is  not  the  province  of  the  court,  upon  reasons  of  supposed 
convenience  or  occasional  hardship,  to  dispense  with  them,  and 
to  substitute  one  for  another,  varying  the  right  of  one  or  both 
of  the  parties. 

2.  But  notwithstanding  the  result  to  which  the  court  may 
have  arrived  upon  the  amendment  to  the  writ,  the  plaintiff  claims 
to  recover  upon  the  alleged  false  and  fraudulent  misrepresenta- 
tions made  by  the  defendant  in  reference  to  the  financial  re- 
sponsibility of  the  maker  of  the  note  at  the  time  the  trade  was 
concluded. 

We  have  examined  the  report  of  the  evidence,  and  feel  satis- 
fied that,  instead  of  relying  upon  the  statements  of  the  defend- 
ant and  being  deceived  thereby,  the  plaintiff  relied  upon  the  de- 
fendant as  an  indorser  to  pay  the  note  when  it  became  due;  and, 
had  he  pursued  the  course  prescribed  by  law  in  regard  to  nego- 
tiable paper,  this  suit  would  never  have  been  instituted.  Hav- 
ing failed  to  comply  with  the  law  in  not  giving  notice  of  the  dis- 
honor of  the  note,  and  thus  lost  his  claim  upon  the  defendant 
as  an  indorser,  this  suit  is  brought  upon  the  alleged  misrepre- 
sentations  of  the  defendant. 

The  evidence,  however,  in  our  opinion,  does  not  sustain  the 
plaintiff  in  this  position.  He  testifies,  in  substance,  that  the 
defendant  said  he  could  not  trade  because  the  plaintiff  asked 
so  much  "for  boot,"  and  wanted  to  know  if  plaintiff  would  take 
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a  note,  and  he  replied  that  he  could  get  along  if  the  defendant 
had  a  good  one.  Defendant  said  he  had  one  against  Joseph 
Frost.  Plaintiff  told  him  he  didn't  know  anything  about  him, 
and  asked  defendant  if  he  would  not  give  liim  his.  The  defend- 
ant replied  ^"^  tbat  he  would  rather  let  the  note  go.  The  plain- 
tiff asked  what  Frost's  business  was,  and  to  this  defendant  re- 
plied that  he  owned  a  stage  line  and  a  farm,  and  was  perfectly 
good.  To  this  the  plaintiff  replied,  that  if  he  was  perfectly  good, 
and  he  could  have  his  pay  without  running  around — no  trouble 
—he  would  take  the  note  if  the  defendant  would  put  his  name 
on  it.  In  the  house,  while  looking  for  a  pen,  plaintiff  says  that 
the  defendant  said:  "It  won't  make  any  difference  with  the  note, 
it  won't  do  any  good  if  I  put  my  name  on  it.'*  *'I  says,  I  guess 
we  will  have  your  name  on  it,  and  he  put  his  name  on  it." 

The  defendant's  testimony  is  substantially  this:  "He  asked 
me  about  Mr.  Frost,  and  I  told  him  as  far  as  I  knew,  ....  that 
I  took  the  note  supposing  the  note  was  good,  and  that  Frost 
said,  when  I  took  the  note,  that  he  was  driving  the  stage  line, 
end  expecting  to  get  the  money  to  pay  for  the  horse  that  I  let 
him  (Frost)  have  out  of  driving  the  stage,  ....  and  wanted 
me  to  wait  a  year  for  the  pay  for  the  horse,  or  I  could  have  half 
of  it  in  June,  and  then  the  balant;e  of  it  for  the  year."  He  says 
further,  in  answer  to  plaintiff's  inquiry,  "Mr.  Flanders,  I  don't 
know  anything  in  particular  about  this  man,  but  I  suppose  it 
is  good."  He  also  testifies  that  the  plaintiff  said:  "I  don't  know 
this  man  very  well,  but,  if  you  indorse  the  note,  I  will  take  it," 
and  thereupon  he  indorsed  the  note,  delivered  it  to  the  plain- 
tiff, and  the  trade  was  concluded. 

From  the  terms  of  the  stipulation  in  the  report,  the  entry 
should  be  exceptions  sustained;  judgment  for  defendant. 


FEATJD- FALSE  AND  FKAUDULENT  MISREPRESENTATIONS. 
Fraud  will  not  be  presumed,  but  must  be  proved:  Tuteur  v.  Chase,  66 
Miss.  476;  14  Am.  St. Rep.  577,  and  note;  and,  like  any  other  fact,  by  a 
preponderance  of  evidence  merely:  Note  to  Brown  v.  Mitchell,  11  Am. 
St.  Rep.  759.  In  order  to  recover  in  an  action  for  false  representations, 
the  representations  must  have  been  made  as  to  a  material  fact,  and  with 
knowledge  of  their  falsity.  They  must  also  have  been  made  with  intent 
to  deceive,  and  must  have  been  relied  upon.  If  one  honestly  believes 
a  representation  to  be  true,  at  the  time  lie  makes  it,  he  cannot  be  held 
liable  in  this  form  of  action :  See  monographic  note  to  Cottrill  v.  Krum, 
18  Am.  St.  Rep.  555-563,  on  action  to  recover  for  false  representations. 
False  representations  as  to  the  character  and  pecuniary  standing  of  a 
third  person,  made  with  knowledge  of  their  falsity,  and  with  intent  to 
deceive,  to  one  who,  relying  upon  them,  is  injured  thereby,  will  sustain 
an  action,  but  there  must  be  evidence  that  the  plaintiff  was  deceived 
thereby:  Note  to  Cottrill  v.  Krum,  18  Am.  St.  Rep.  658,  561. 
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What  Amendments  to  Pleadingre  Ar«  not  Admlasible  beoauie  They 
OhanKe  the  Oauae  of  Action.* 
Oenrral  RuU. — In  nearly  all  of  the  states,  the  general  rule  is,  that 
no  aiiiendment  can  be  allowed,  either  at  or  before  trial,  which  in- 
troduces into  the  case  a  new,  substantive  cause  of  action,  dii  erent  from 
that  declared  upon,  and  different  from  that  which  the  party  intended 
to  declare  upon  when  he  brought  his  action.  If  this  were  allowed,  a 
sinj^le  suit,  it  is  said,  might  become  "a  business  for  life."  The  state- 
ment, by  way  of  amendment,  of  an  entirely  new  cause  of  action  is  not 
allowable,  either  at  common  law,  in  equity,  or  under  the  codes:  Heman 
▼.  Glann,  129  Mo.  325;  Chamberlain  v.  Mensing,  51  Fed.  Rep.  511 ;  First 
Nat.  Bank  v.  Myers,  44  Neb.  306;  Snyder  v.  Harper,  24  W.  Va.  20<>; 
Stevens  ▼.  Brooks,  23  Wis.  196;  Dietz  v.  City  Nat.  Bank.  42  Neb.  584; 
Semple  v.  Glenn,  91  Ala.  245;  24  Am.  St.  Rep.  894;  First  Nat.  Bank  v. 
Shoemaker,  117  Pa.  St.  94;  2  Am.  St.  Rep.  649;  Tridgin  v.  Strickland, 
8  Ter.  427;  58  Am.  Dec.  124;  Newall  v.  Ilussey,  18  Me.  249;  36  Am. 
Dec.  717;  Emerson  v.  Wilson,  11  Vt.  357;  34  Am.  Dec.  695;  Stevenson 
V.  Muilgett,  10  N.  H.  338;  34  Am.  Dec.  155,  and  monographic  note 
thereto,  on  how  far  amendments  varying  or  altering  a  cause  of  action 
are  allowed;  Lloyd  v.  Brewster,  4  Paige,  537;  27  Am.  Dec.  88;  Car- 
penter V.  Gookin,  2  Vt.  495;  21  Am.  Dec.  566;  Ball  v.  Claflin,  5  Pick. 
303;  16  Am.  Dec.  407;  Siiock  v.  McChesney,  4  Yeates,  507;  2  Am.  Dec. 
415;  Sturges  v.  Botts,  24  Mo.  App.  282;  State  v.  Turner,  96  N.  C.  416; 
Barnes  v.  Prewitt,  28  Mo.  App.  163;  Steffy  v.  Carpenter,  37  Pa.  St.  41 ; 
Sumner  V.  Brown,  34  Vt.  194;  Fort  v.  Litmer,  31  Ohio  St.  215;  Joy  v. 
"Walker,  28  Vt.  442;  Sackett  v.  Thompson,  2  Johns.  206;  Trumbo  v. 
finley,  18  S.  C.  305;  Brewer  v.  Jacobs,  22  Fed.  Rep.  217;  Taylor  v. 
Keeler,  51  Conn.  397;  Norris  v.  Pollard,  75  Ga.  368;  Pfeiffer  v.  Hunt, 
75  Ga.  513;  Milliken  v.  Whitehouse,  49  Me.  527;  Cooper  v.  Waldron,  50 
Me.  80;  Snead  v.  McCoull,  12  How.  407;  Walden  v.  Bodley,  14  Pet. 
156;  Juhnson  ▼.  Martin,  54  Ala.  271;  Nelson  v.  Webb,  64  Ala. 
436;  Mobile  8av.  Bank,  94  Ala.  125,  129;  Givens  v.  Wheeler,  6 
Col.  598;  6  Col.  149;  Slater  v.  Nason,  15  Pick.  345;  Oglesby  ?. 
Attrill,  14  Fed.  Rep.  214;  Bangor  etc.  R.  R.  Co.  v.  Smith,  49  Me.  9; 
17  Am.  Dec.  246;  Gulick  v.  Loder,  15  N.  J.  L.  416;  Allen  v.  Brooks,  88 
Wis.  265,  271;  Brown  v.  Mitchell,  102  N.  C.  347;  11  Am.  St.  Rep.  748; 
Silver  y.  Jordan,  139  Mass.  280;  People  v.  Judges,  1  Doug.  (Mich.) 
434;  Newlin  v.  Palmer,  11  Serg.  &  R.  98;  Trego  v.  Lewis,  58  Pa.  St.  463. 
And  it  makes  no  difference  that  the  new  cause  of  action  is  introduced 
by  the  addition  merely  of  a  new  count:  Carpenter  v.  Gookin,  2  Vt.  495; 
21  Am.  Dec.  566.  A  complaint  cannot  be  amended  by  adding  the  com- 
mon counts,  when  it  appears  affirmatively  that  they  present  a  new  and 
separate  cause  of  action  from  that  stated  in  the  original  complaint: 
Semple  T.  Glenn,  91  Ala.  245;  24  Am.  St.  Rep.  894.  Ho,  in  a  writ  of 
entry,  where  the  demandant  claimed  only  part  of  a  messunge,  he  can- 
not, by  adding  a  new  count  in  the  way  of  amendment,  claim  the  whole 
of  the  same  messuage:  Slater  v.  Nason,  15  Pick.  345.  Neither  a  legal 
nor  an  equitable  amendment  setting  out  a  new  cause  of  action  and  re- 
quiring new  parties  can  be  made  to  an  action  at  law:  White  v.  Moas,  67 
Ga.  89. 

*  KlfBRCNCB  TO  MONOOKArRIC   NOTES. 

Amendment*  Tarying  or  altering  cauM  of  aoUon,  bow  lar  allowed:  M  Am.  Dea 
I-IM-IB?. 
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The  court  has  no  power,  except  by  consent,  to  allovir  amendments, 
either  in  respect  to  parties  or  the  cause  of  action,  which  will  introduce, 
substantially,  a  new  action,  as  this  is  not  the  allowance  of  an  amend- 
ment, but  the  substitution  of  a  new  action  for  the  one  pending:  State 
V.  Turner,  96  N.  0.  416.  Thus,  if  an  action  is  brought  in  the  name  of 
Printup,  Brother  &  Pollard,  for  the  use  of  William  J.  Pollard,  based 
upon  four  promissory  notes,  two  of  which  are  payable  to  the  order  of 
Printup,  Brother  &  Pollard,  and  the  others  to  William  J.  Pollard,  and 
it  does  not  appear  that  the  first  two  notes  have  ever  been  indorsed  by  the 
firm  to  Pollard,  or  that  the  last  two  have  ever  been  assigned  by  Pollard 
to  the  firm,  the  declaration  is  demurrable  because  of  a  misjoinder  of 
causes  of  action,  and  the  want  of  proper  parties  as  to  two  of  the  notes 
sued  on;  and  it  cannot  be  amended  at  the  trial  by  striking  therefrom 
the  words,  "Printup,  Brotlier  «fe  Pollard,  for  the  use,"  and  adding  to  the 
copy  notes  appended  thereto,  payable  to  the  order  of  the  firm,  their 
blank  indorsement  of  the  same,  as  such  an  amendment  would  make 
new  parties  and  a  new  cause  of  action :  Norris  v.  Pollard,  75  Ga.  358. 

An  amendment  introducing  a  new  cause  of  action  cannot  be  allowed 
against  a  defaulted  defendant  withoutjnotice:  Ball  v.  Danforth,  63  N.  H. 
420 ;  and  the  plaintiff  will  not  be  allowed,  by  an  amendment,  to  introduce 
a  cause  of  action  which  had  no  existence  when  the  summons  was  issued : 
State  v.  Turner,  96  N.  C.  416.  After  a  case  has  been  remanded  for  a 
new  trial,  the  plaintiff  will  not  be  allowed  to  amend  his  declaration  be 
adding  thereto  several  new  counts  claiming  certain  damages  not  set  up 
in  his  original  declaration.  He  ought  not  to  be  allowed  to  try  the  easy 
over  again:  Taylor  v.  Keeler,  51  Conn.  397.  An  essential  change  in  th'e 
character  and  objects  of  the  cause  should  not  be  allowed  after  a  case 
has  been  argued  and  is  under  advisement:  Snead  v.  McCoull,  12  How. 
407.  There  are  cases  in  chancery  as  to  which  amendments  are  permitted 
at  any  stage  or  progress  of  the  cause ;  as  where  an  essential  party  has 
been  omitted ;  but  amendments  changing  the  character  of  the  bill  or 
answer,  so  as  to  make,  substantially,  a  new  case,  should  rarely,  if  ever, 
be  admitted,  after  the  cause  has  been  set  for  hearing,  much  less,  after 
it  has  been  heard:  Walden  v.  Bodley,  14  Pet.  156.  Amendments  of 
pleadings  will  not  be  allowed  during  the  trial  of  a  case,  when  they  will 
delay  the  trial,  and  change  the  issues:  Sevin  v.  Caillouet,  30  La.  Ann. 
528;  nor  will  an  amendment  to  a  petition  be  allowed  after  it  has  been 
dismissed  as  showing  no  cause  of  action :  Hart  v.  Bowie,  34  La.  Ann. 
323.  No  amendment  of  pleadings  is  allowed  where  the  proof  establishes 
a  case  different  from  the  one  alleged  in  the  complaint:  Carpenter  v. 
Huffsteller,  87  N.  C.  273;  Allen  v.  Brooks,  88  Wis.  265,  271. 

If  an  application  to  amend  a  libel,  in  admiralty,  proposes  to  introduce 
a  new  cause  of  action,  it  is  usual  to  allow  the  amendment,  if  the  new 
cause  of  action  corresponds  in  character,  and  is  kindred  in  nature  to 
that  presented  in  the  original  libel;  but,  if  the  amendment  introduces 
a  new,  substantive  cause  of  action  and  a  new  charge  against  the  defend- 
ant, it  is  not  allowed.  Thus,  if  a  libel  of  information  is  filed  under  a 
section  of  a  statute  imposing  a  punishment  for  disposing  of  property 
subject  to  internal  revenue  tax,  in  fraud  of  the  revenue  laws,  and  the 
government  applies  for  leave  to  amend  by  adding  a  count  founded  on 
another  section  of  the  statute,  which  imposes  a  punishment  on  a  man- 
ufacturer, etc.,  who  neglects  to  make  returns  of  his  manufactures  to 
(he  proper  revenue  officer,  the  proposed  amendment  is  substantially  a 
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new  charge,  and  should  be  denied:  United  Statei  r.  123  Casks  of  Dis- 
tilled Spirits,  1  Abb.  0.  0.  573.  If  a  libel  is  dismissed  on  exception, 
but  leave  is  given  to  amend,  and  a  new  lib^'l  is  flied  setting  out  a  valid 
cause  of  action,  but  adding  a  second  cause  of  action,  substantially  like 
the  one  dismissed,  the  libel  will  be  dismissed,  as  such  pleading  is  irreg* 
ular  and  improper,  and  not  within  the  spirit  of  the  order  giving  leave 
to  amend:  Steamship  Circassian,  2  Ben.  171. 

The  true  criterion  for  determining  whether  an  amendment  to  a  com- 
plaint is  allowable  is  to  inquire  wiiether  the  proposed  amendment  is 
another  cause  of  controversy,  or  is  upi)n  the  same  contract  or  injury: 
Maxwell  v.  Harrison,  8  Ga.  61  j  62  Am.  Dec.  385.  A  fair  test  to  deter- 
mine whether  a  proposed  amendment  of  a  complaint  sets  up  a  new 
cause  of  action  is  to  ask  whether  a  recovery  on  the  original  complaint 
would  be  a  bar  to  a  recovery  under  the  amended  complaint :  Davis  v.  New 
York  etc.  R.  R.  Co. ,  110  N.  Y.  646.  It  is  also  held  that  two  of  tne  tests 
by  which  to  determine  whether  a  second  petition  is  an  amendment,  or 
the  substitution  of  a  new  cause  of  action  are:  1.  That  the  same  evi- 
dence will  support  both  petitions;  2.  That  the  same  measure  of  dam- 
ages will  apply  to  both.  If  both  of  these  fail,  the  new  pleading  is  not 
an  amendment.  Thus,  if  the  first  petition  is  in  trover  for  certain  goods, 
and  the  second  charges  tliat  the  defendant  maliciously  sued  out  a  writ 
of  attachment,  and  caused  the  goods  to  be  seized  and  sold  at  a  sacrifice, 
the  second  petition  states  a  new  and  distinct  cause  of  action,  and  is  not 
an  amendment:  Scovill  v.  Glasner,  79  Mo.  449.  So,  in  a  suit  by  the 
claimant  of  personal  property,  against  the  obligors  in  a  bond,  given  by 
the  plaintiff  in  an  execution  to  indemnify  the  sheriff  from  any  liability 
incurred  by  him  in  the  sale  of  the  property  under  the  execution,  where 
the  original  petition  seeks  to  recover  damages  for  a  breach  of  the  condi- 
tiims  of  the  bond,  the  claimant  will  not  bo  allowed  to  file  an  amended 
petition,  even  before  an  answer  is  filed,  which  seeks  to  recover  from  the 
sheriff  damages  for  the  wrongful  sale  of  the  property,  and  from  the  ob- 
ligors in  the  bond  damages  caused  by  their  instigation  and  procurement 
of  the  sale.  As  stated  in  the  former  petition,  the  cause  of  action  is  ex 
contractu;  but  it  is  ex  delicto  as  stated  in  the  amended  petition.  To  re- 
cover upon  the  former  petition,  it  would  be  necessary  to  prove  the  bond ; 
but  this  wouM  not  be  essential  to  a  recovery  upon  the  latter  petition. 
As  the  amended  petition  states  an  essentially  different  cause  of  action 
from  that  stated  in  the  original  petition,  and  requires  different  proof,  it 
will  not  be  allowed:  Lumpkin  v.  Collier,  69  Mo.  170. 

In  determining  whether  an  amended  pleading  states  a  new  cause  of 
action,  the  court  is  not,  as  in  case  of  a  motion  to  dismiss  the  suit  itself, 
confined  to  the  record,  but  may,  and  should,  if  necessary,  receive  ex- 
trinsic evidence  to  determine  whether  the  cause  of  action  is  the  same: 
G«-roux  V.  Graves,  62  Vt.  280;  Lycoming  Fire  Ins.  Co.  v.  IMllings,  61  Vt. 
310;  though  what  was  intended  to  be  embraced  in  the  *  ri^iual  cause  of 
action  must  Iw  gathered  from  the  face  of  the  original  statement  thereof : 
Sturges  V.  Butts,  24  Mo.  App.  282;  Gregory  y.  Wabash  etc.  By.  Co.,  20 
Mo.  App.  448. 

Statutes  concerning  amendments  to  pleadings  are  not  considered  ap 
plicable  to  causes  of  action  radically  different  in  substance,  and  in  the 
character  of  proof  necessary  to  maintain  them.  They  apply  when 
something  is  omitted  from  the  original  complaint,  or  where  it  is  neces- 
sary to  add  some  averment  within  the  manifest  intendment  of  the 
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pleader  in  framing  the  original  complaint  j  yet  leaving  the  cause  of  ac- 
tion in  each  case  substantially  the  same:  Sturges  v.  Botts,  24  Mo.  App. 
282.  In  speaking  of  the  rule  that  an  amendment  is  not  admissible  which 
is  inconsistent  with  the  nature  of  the  declaration,  or  which  changes  the 
cause  of  action,  Parker,  C.  J.,  said,  in  Stevenson  v.  Mudgett,  10  N.  H. 
338,  34  Am.  Dec.  155:  "The  difficulty  which  sometimes  exists  in  the 
application  of  the  rule  arises  from  the  fact  that  almost  all  amendments 
change,  to  some  extent,  the  cause  of  action  as  originally  stated.  An 
amendment  which  changes  the  alleged  date  of  a  contract,  or  the  sum  to 
be  paid,  or  any  particular  of  the  matter  to  be  performed,  or  the  time  or 
manner  of  performance,  changes,  in  one  sense,  the  cause  of  the  action ; 
but  it  is  not  in  this  sense  that  the  rule  is  to  be  understood.  Amend- 
ments of  that  character,  so  long  as  the  identity  of  the  matter  upon 
which  the  action  is  founded  is  preserved,  are  admissible;  the  alteration 
being  made,  not  to  enable  the  plaintiff  to  recover  for  another  matter 
than  that  for  which  he  originally  brought  his  action,  but  to  cure  an 
imperfect  or  erroneous  statement  of  the  subject  matter,  upon  which  the 
action  was  in  fact  founded.  So  long  as  the  form  of  action  is  not 
changed,  and  the  court  can  see  that  the  identity  of  the  cause  of  action 
is  preserved,  the  particular  allegations  of  the  declaration  may  be 
changed,  and  others  superadded,  in  order  to  cure  imperfections  and 
mistakes  in  the  manner  of  stating  the  plaintiff's  case."  No  item  or 
cause  of  action  not  include  1  in  the  original  complaint,  or  intended  to 
be  included  therein,  should  be  added  by  way  of  amendment:  Gregory 
V.  Wabash  etc.  Ry.  Co.,  20  Mo.  App.  448. 

Exceptions  to  General  Rule  New  York  Practice. — It  is  held  in  New 
York,  and  in  some  cases  from  other  states,  that  the  only  limit  to 
the  power  of  amending  the  pleadings  in  an  action  on  trial  is,  that 
it  shall  not  bring  in  a  new  cause  of  action:  Reeder  v.  Sayre,  70 
N.  Y.  180;  26  Am.  Rep.  567;  Harris  v.  Tumbridge,  83  N.  Y.  92;  38  Am. 
Rep.  398;  Price  v.  Brown,  98  N.  Y.  388,  393;  Brown  v.  Mitchell,  102 
N.  0.  347;  11  Am.  St.  Rep.  748.  The  issues  to  be  tried  in  an  action,  it 
is  said,  are  not  matters  of  form,  but  are  of  the  substance  of  the  litiga- 
tion. The  provision,  therefore,  of  the  mechanics'  lien  law  for  the  city 
of  New  York,  making  matters  of  form  amendable  at  all  times,  does  not 
require  the  court  to  amend,  as  a  matter  of  course,  the  pleadings  upon 
the  trial  ot  an  action  to  foreclose  a  lien  under  said  act,  but  is  within  its 
discretion,  and  the  court  does  not  abuse  such  discretion  by  refusing  an 
amendment  which  introduces  an  entirely  new  cause  of  action  or  de- 
fense: McGraw  v.  Godfrey,  56  N.  Y.  610.  Before  trial,  however,  a 
more  liberal  rule  respecting  amendments  of  pleadings  prevails  in  New 
York  than  in  other  states,  so  much  so  as  to  make  the  later  New  York 
decisions  a  conspicuous  example  of  liberality  in  such  matters.  But  this 
arises  from  the  construction  placed  upon  the  code  of  that  state  in  Brown 
V.  Leigh,  49  N.  Y.  78.  There  the  construction  adopted  in  the  former 
cases  prohibiting  the  setting  up  of  a  new  cause  of  action  or  defense,  was 
considered  too  strict,  and  subversive  of  the  true  meaning  of  the  code 
sections:  Monographic  note  to  Stev.enson  v.  Mudgett,  34  Am.  Dec.  161; 
and  it  was  held  that  a  plaintiff  is  authorized,  within  the  time  specified 
by  the  code,  to  amend  his  complaint  by  setting  forth  a  new  cause  of 
action,  and  that  this  right  is  not  restricted  to  setting  forth  a  cause  ot 
action  of  the  same  class  as  that  contained  in  the  original  complaint; 
AM.  St.  Rkp.,  Vou  LL— 27 
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bat  that,  while  he  cannot  add  a  cause  of  action  belonging  to  a  different 
class,  retaining  thoae  set  up  in  the  original  complaint,  be  may  abandon 
the  latter,  and  include,  in  the  amended  complaint,  one  or  more  causes 
of  action  of  a  different  class,  it  being  requisite  only  that  the  causes  of 
action  in  the  amended  complaint  should  all  belong  to  the  same  class, 
and  be  warranted  by  the  summnna.  In  conformity  witli  this  principle, 
it  has  been  held,  under  the  provision  of  the  Code  of  Civil  Procedure  of 
New  York  authorizing  amendments  of  pleadings  by  the  court,  that  it 
has  power  to  direct  the  amendment  of  a  complaint,  although  it  changes 
the  cause  of  action  and  substitutes  another  belonging  to  a  different 
class,  if  the  result  sought  to  be  reached  is  the  same.  Thun,  in  an  action 
brought  by  a  creditor  of  a  decedent  to  reach  certain  real  estate  of  which 
he  die<J  seised,  situate  in  another  state,  where  the  original  complaint 
was  based  upon  the  theory  that  defendants,  who  were  devisees,  had 
fraudulently  conspired  to  defeat  the  claims  of  creditors  by  means  of  a 
sale  and  conveyance  of  the  real  estate,  and  the  parties  entered  into  a 
stipulation  allowiir^  the  plaintiff's  attorney  to  serve  an  amended  or  sup- 
plemental complaint,  such  "as  the  court  had  power  to  grant,"  and  an 
amended  complaint  was  served  r-:etting  out  a  cause  of  action  against  the 
defendants,  as  devisees,  to  recover  the  proceeds  of  the  real  estate,  ba<>ed 
upon  the  provisions  of  the  code  making  devisees  liable  for  the  debts  of 
their  testator,  and  providing  for  the  bringing  of  actions  to  enforce  the 
liability,  the  amende  1  complaint  was  held  to  be  authorized  by  the  stip- 
ulation: Deyo  V.  Morsa,  144  N.  Y.  21G.  Under  the  New  York  practice, 
it  is  the  duty  of  the  trial  court,  in  the  absence  of  objections  to  the  snfli- 
ciency  of  the  complaint,  to  give  the  plaintiff  the  benefit  of  any  cause  of 
action  established  by  the  evidence,  and  a  refusal  by  it  to  direct  the  jury 
to  find  in  accordance  with  the  case  made  by  such  evidence  is  error: 
Knapp  V.  Simon,  96  N.  Y.  284;  but  there  can  be  no  recovery  upon  an 
entirely  different  cause  of  action  against  an  objection:  Freeman  v. 
Grant,  132  N.  Y.  22;  Walter  v.  Bennett,  16  N.  Y.  250;  Romeyn  v. 
Sickles,  108  N.  Y.  650;  O'Neill  v.  New  York  etc.  R.  R.  Co.,  60  N.  Y. 
138;  Southwick  v.  First  Nat.  Bank,  84  N.  Y.  420;  Docker  v.  Saltsman, 
1  Hun,  421.  But,  even  in  that  state,  a  pleading  cannot  be  lawfully 
amended,  in  a  material  respect,  except  at  a  time  which  will  give  the  party 
against  whom  the  amendment  is  allowed  a  right  and  opportunity  to 
meet  by  proof  the  new  allegations  ma<le  against  him:  Komeyn  y. 
Sickles,  108  N.  Y.  050.  In  New  York,  an  action  has  been  changed  from 
contract  to  tort,  and  if,  when  the  action  was  brought,  tiie  claim  was  not 
barred  by  the  statute  of  limitations,  the  fact  that  ti.e  statute  had  run 
against  the  claim  at  the  time  the  motion  was  made  for  leave  to  amend, 
is  no  reason  why  the  motion  should  not  be  allowed:  Eighmie  v.  Taylor, 
39  Hun,  36(3.  It  has  been  held,  too,  that  after  th(>  satisfaction  of  a 
judgment,  in  that  state,  in  favor  of  the  plaintiff,  it  is  within  the  dis- 
cretion of  the  court  to  vacate  it,  and  to  amend  the  complaint  by  adding 
new  causes  of  action,  although,  by  so  doing,  the  statute  of  limitation! 
iaavoid.'d:  Hatch  ▼.  Central  Nat.  Bank,  78  N.  Y.  487. 

A  court  will  sometimes  allow  an  amendment  setting  up  a  new  cause 
of  action,  subject  to  certain  restrictions,  provided  it  does  not  prejudice 
the  other  party,  such  as  the  payment  of  costs  up  to  the  titne  of  making 
lacb  amemlment,  and  that  the  amendment  shall  not  relate  back  to  the 
time  of  the  commencement  of  the  suit:  Williams  v.  Ran  Ion,  10  Tex. 
74;  McLane  t.  Paschal,  02  Tex.  102,  105;  and  it  is  held  in  Omaha  etc 
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R.  R.  Co.  V.  Mo^chel,  38  Neb.  2S1,  that  it  is  not  necessarily  a  fatal  ob- 
jection to  a  proposed  amendment  that  it  is,  in  fact,  an  additional  cause 
of  action  or  defense,  aa  the  other  party  may  not  be  prejudiced  by  it. 

niuatrations  of  General  Rule — Account. — ^The  declaration  in  an  ac- 
tion of  account  cannot  be  amended  so  as  to  introduce  a  new  and 
distinct  claim  after  the  report  of  the  auditors  comes  in,  unless  the 
report  is  fir&t  set  aside,  and,  if  then  amended,  the  plaintiff  may  plead 
de  novo:  Joy  v.  Wnlker.  28  Vt.  J42.  A  complaint  stating  a  cause 
of  action  for  labor  and  services  performed,  and  not  paid  for,  cannot  be 
amended  on  the  trial,  so  as  to  set  up  a  cause  for  a  stated  account,  as  this 
would  "substantially  change  the  cause  of  action":  Foste  v.  Standard 
Ins.  Co.,  26  Or.  449.  A  declaration  on  an  account  cannot  be  amended 
by  filing  a  count  upon  a  note  taken  for  the  debt,  as  it  is  a  new  cause  of 
action:  Newall  v.  Hus^ey,  18  Me.  249;  3'j  Am.  Dec.  717.  So,  an 
amendment  to  a  declaration  in  assumpsit  on  account,  which  seeks  to 
recover  on  items  of  an  earlier  date  than  the  time  specified  in  the 
writ,  states  a  new  cause  of  action,  and  is  inalmiasible  against  the 
objection  of  the  defendant:  Parkman  v.  Nutting,  59  Me.  398.  And 
it  is  error  to  permit  the  plaintiff  to  amend  his  cause  of  action  on  appeal 
by  filing  an  account  showing  a  balance  of  two  hundred  and  fifty  dol- 
lars, where  the  transaript  shows  that  the  cause  was  tried  on  an  ac- 
count showing  a  balance  of  one  iiundred  and  eighty-seven  dollars  and 
fifty  cents,  and  that  a  judgment  was  rendered  for  the  plaintiff,  from 
which  the  defendant  appealed:  Wehringer  v.  Ahlemeyer,  23  Mo.  App. 
277.    See  subdivisions.  Assumpsit,  and  Bill  of  Particulars,  infra. 

Administrator's  Bond — Assessments. — An  amendment  to  an  original  pe. 
tition,  in  the  nature  of  an  action  at  law  on  an  administrator's  bond 
asking  for  a  setting  aside  of  the  administrator's  final  settlement,  is  a 
substitution  of  one  cause  of  action  for  another,  and,  therefore,  inadmis- 
sible: Phillips  V.  Broughton,  30  Mo.  App.  148.  So,  a  complaint  alleg- 
ing an  excessive  assessment  cannot  be  amended  by  alleging  a  dispropor- 
tionate assessment,  as  the  two  causes  of  action  are  essentially  different: 
White  V.  Portland,  63  Conn.  18,  23,  24. 

Animals.  —One  who  sues  the  defendant  for  knowingly  keeping  a 
vicious  animal  and  allowing  |it  to  escape  must  recover,  if  at  all,  upon 
that  ground,  and  not  upon  a  new  and  distinct  cause  of  action.  Hence, 
an  amendment  to  the  declaration,  which  does  not  allege  that  the  de- 
fendant knew  the  animal  was  vicious,  or  even  that  it  was  vicious,  but 
does  allege  that  the  defendant  kept  it  so  negligently  that  it  escaped  and 
injured  the  plaintiff,  introduces  a  distinct  cause  of  action,  and  is  im- 
properly allowed :  Cox  v.  Murphy,  82  Qa.  623. 

Assumpsit,  Generally. — Amendments  have  been  refused  which  sought 
to  change  the  cause  of  action  from  assumpsit,  on  the  judgment  of  an- 
other state,  to  debt;  or  from  assumpsit  to  account  rendered:  Note  to 
Stevenson  v.  Mudgett,  34  Am.  Dec.  159.  A  declaration  containing  only 
the  common  indebitatus  counts,  counting  upon  a  sale  to  the  defendant, 
is  not  amendable  by  adding  counts  upon  a  contract  of  guaranty.  They 
are  not  for  the  same  cause  of  action :  Brodek  v.  Hirschfield,  57  Vt.  12. 
After  the  plaintiff  has  counted  for  work  and  labor  done,  he  cannot  add 
a  count,  setting  up  a  claim  for  not  being  employed  by  the  defendant 
agreeably  to  a  special  contract:  Diehl  v.  McGlue,  2  Rawle,  337.  So,  an 
amendment  to  a  declaration  in  assumpsit  on  an  account,  adding  a  count 
on  a  parol  aubmiBsion  and  award  "of  divers  controvereiea"  between  the 
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parties,  intro<1uceB  a  new  caase  of  artinn,  and  should  not  be  allowed: 
Holmes  v.  Robinson  Mfg.  Co.,  60  Me.  201.  And  where  the  plaintiff  has 
a  remedy  by  an  action  of  covenant  upon  a  sealed  contract,  he  cannot 
waive  this  remedy  and  bring  assumpsit  to  recover  for  eervicea  in  saw- 
ing lumber,  drawing  slabs,  and  for  damages  sustained  by  him  by  reason 
of  the  defendant's  failure  to  furnish  slabs  pursuant  to  his  agreement 
under  seal.  An  amendment  that  changes  the  form  of  action  from  as- 
sumpsit to  covenant  is  not  allowable:  McKay  v.  Darling,  65  Vt.  639. 
A  count  upon  a  note  for  specific  articles  cannot  be  introduced,  by  way 
of  amendment,  to  a  declaration  for  money  had  and  received,  and  for 
tlie  hire  of  the  goods:  French  v.  Gerrisli,  22  N.  H.  97.  A  declaration 
having  the  usual  money  counts,  and  counts  for  goods  sold  and  delivered, 
an  1  for  work  an  1  labor  anl  materials  foun  I,  cannot  be  amended  by  in- 
troducing a  special  coant  upon  a  lease,  for  unliquidated  damages,  for 
breach  of  an  agreement  by  the  tenant  to  carry  on  the  farm  in  a  hua- 
bandlike  manner,  to  repair  the  fences  or  buildings,  to  harvest  all  the 
crops  in  good  order,  etc:  Burt  v.  Kinne,  47  N.  H.  361. 

In  an  action  to  recover  a  distributive  share  of  an  intestate's  estate 
from  the  defendants,  who,  in  the  writ,  are  styled  liis  administrators,  and 
where  the  defendants,  a  man  and  his  wife,  are  jointly  charged  upon  an 
assumption  made  by  them  to  the  plaintiffs  in  consideration  of  money 
bad  and  received  by  them  for  the  use  of  the  plaintiffs,  and  there  is 
nothing  to  indicate  that  the  wife  has  any  separate  estate,  or  that  she 
made  the  contract  upon  her  private  and  separate  account,  there  is  no 
cause  of  action  against  the  wife,  and  the  declaration,  as  to  this  count, 
cannot  be  amended:  Grasser  v.  Eokart,  1  Binn.  575.  But,  upton  an 
original  declaration  in  indebitatus  assumpsit  for  goods  sold  and  deliv- 
ered, the  addition  of  two  new  counts,  charging  the  defendant  with  mer- 
chandise and  promissory  notes  received  by  him  as  factor,  and  not 
accounting  therefor,  are  not  fatal  to  a  recovery,  where  no  evidence  is 
offered  in  support  of  the  two  last  counts,  as  there  is  but  one  contract, 
one  cause  of  action,  one  single  subject  matter  of  the  suit:  Ball  v.  Claf- 
lin,  6  Pick.  303;  16  Am.  Dec.  407.  In  an  early  Missouri  case,  the  court 
allowed  an  action  of  assum])sit  to  be  changed  into  an  action  of  trover, 
but  this  appears  to  be  an  extreme  case  and  not  in  conformity  with  the 
prevailing  law  on  the  subject :  Lee  v.  Lee,  21  Mo.  531 ;  64  Am.  Dec.  247. 
See  subdivision.  Account,  supra. 

Bill  of  Particulars.— If,  in  an  action  against  a  manufacturing  com- 
pany, npon  account,  in  the  short  statutory  form,  the  attached  copy  of 
the  account  is  as  follows:  "To  amount  due  as  manager  of  its  office  in 
Macon,  for  the  niontljs  of  January,  February,  and  March,  1891, 
13,000.00,"  the  cause  of  action  is  either  for  the  whole,  or  for  the  bal- 
ance, of  an  amount  due  to  the  plaintiff  as  manager;  and,  after  it  ap- 
pears in  evidence,  by  the  testimony  of  the  plaintiff  himself,  that  the 
contract  with  him  as  manager  has  been  fully  complied  with,  the  bill  of 
particulars  cannot  be  amended  by  substituting  for  it  another  bill  of 
particulars  predicated  upon  a  subswiuent  contract  employing  him,  not 
as  manager,  but  as  the  instructor  of,  and  assistant  to,  his  successor  in 
the  position  of  manager.  Though  the  two  contracts  are  identical  in 
terms  as  to  the  rate  of  compensation,  they  are,  in  fact,  separate  and  dis- 
tinct undertakings,  and  the  breach  of  one  is  a  different  cause  of  action 
from  a  breach  of  the  other:  Hinger  Mfg.  Co.  v.  Armstrong,  91  Ga.  745. 

Breach  of  Warranty. — A  coiiplaint  fur  a  breach  of  covenant  of  war- 
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ranty  cannot,  by  amendment,  be  changed  into  another  and  entirely  dif- 
ferent cause  of  action  in  the  nature  of  a  fraud  and  deceit:  Givens  v. 
Wheeler,  6  Col.  149.  Hence,  an  amendment  to  a  cross-complaint,  pro- 
posed at  the  trial,  changing  a  suit  on  warranty  to  a  suit  to  reform  a 
deed  for  mistake  in  description,  is  properly  refused,  where  no  reason  is 
shown  why  it  was  not  proposed  before  trial,  and  no  reasonable  diligence 
or  excuse  for  the  delay  is  shown :  Kelly  v.  Kershaw,  6  Utah,  295.  But, 
under  the  easier  practice  of  New  York,  a  cause  of  action  on  contract 
may  be  abandoned,  and  one  for  fraud  be  substituted  in  place  thereof. 
Thus,  in  an  action  to  recover  damages  for  a  breach  of  a  verbal  warranty 
or  guaranty  made  by  defendant's  intestate  upon  a  sale  to  plaintiff  of 
two  oil  wells  and  fixtures,  the  plaintiff  was  allowed  to  amend,  even  after 
the  case  had  been  remanded  for  a  new  trial,  by  alleging  that  at  the  time 
of  making  the  statements  and  representations  set  forth  in  the  com- 
plaint, the  intestate  knew  that  each  and  every  one  of  them  was  false 
and  untrue,  and  that  each  and  every  one  of  them  was  made  by  him  with 
intent  to  induce  the  plaintiff  to  purchase  the  said  property,  and  with 
intent  to  defraud  the  plaintiff  thereby:  Eighmie  v.  Taylor,  39  Hun,  366. 
Contracts. — An  action,  in  form  ex  contractu,  cannot  be  changed  by 
amendment  to  an  action  ex  delicto:  Note  to  Stevenson  v.  Mudgett,  34 
Am.  Dec.  159;  Givens  v.  Wheeler,  5  Col.  598;  6  Col.  149;  Thomas  v. 
Hawkins,  13  Ind.  App.  318;  Hollehan  v.  Roughan,  62  Wis.  64;  Lump- 
kin V.  Collier,  69  Mo.  170.  The  reason  of  this  rule  is  obvious.  The 
character  of  the  proceeding  is  changed  by  the  amended  complaint,  and 
the  defendant  finds  himself  in  court  to  answer  a  charge  concerning 
which  he  has  never  been  summoned.  Such  a  practice  is  too  "loose  and 
dangerous  to  be  tolerated";  and,  if  a  new  summons  does  not  issue,  great 
injustice  and  oppression  may  be  occasioned:  Givens  v.  Wheeler,  6  Col. 
149.  Therefore,  if  the  plaintiff  has  declared  on  contract  respecting  per- 
sonal property,  he  must  take  his  remedy  in  form  ex  contractu,  or  not 
take  it  at  all.  He  cannot,  by  amendment,  change  the  action  to  one  for 
a  wrongful  conversion,  although  each  action  relates  to,  or  grows  out  of, 
the  same  subject  matter:  Walter  v.  Bennett,  16  N.  Y.  250,  254;  Gil- 
more  V.  Barnett,  20  Hun,  514;  especially  when  the  defendant  is  absent 
at  the  time  of  the  change:  Gilmore  v.  Barnett,  20  Hun, 514.  So,  if  the 
plaintiff  purposely  commences  an  ac1;^on  upon  contract  for  the  purpose 
of  obtaining  an  order  of  publication  and  warrant  of  attachment,  and, 
after  having  obtained  it,  he  asks  leave  to  amend  the  Bummonsand  com- 
plaint, so  as  to  found  the  action  upon  tort,  his  application  should  be 
denied:  Lane  v.  Beam,  1  Abb.  Pr.  65.  If  it  appears,  in  an  action  to 
recover  money  paid  for  chattels  sold  under  a  fraudulent  warranty,  that 
the  plaintiff  paid  no  money,  but  gave  his  note  for  the  purchase  price, 
and  the  trial  court,  pending  a  motion  for  nonsuit,  permits  the  complaint 
to  be  amended  so  as  to  allege  the  giving  of  the  note,  instead  of  the  pay- 
ment of  the  money,  and  the  demand  and  refusal  to  return  the  same,  it 
is  reversible  error,  as  the  amendment  entirely  changes  the  action  from 
one  on  contract,  and  in  assumpsit  for  money  had  and  received,  to  one 
of  tort  or  of  trover,  which  is  not  allowable.  The  rescission  of  the  con- 
tract of  purchase  on  the  ground  of  fraud  is  the  foundation  of  the  action : 
Hollehan  v.  Roughan,  62  Wis.  64.  So,  a  cause  of  action  for  the  breach 
of  a  subsisting  contract  cannot  be  converted,  by  amendment,  into  an 
action  of  equitable  cognizance,  to  reform  a  written  agreement:  Bush  v. 
Tilly,  49  Barb.  699.     If  suit  is  brought  upon  a  contract  for  the  entire 
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loading  of  a  vessel,  allegel  to  have  been  made  with  the  plaintiffs  by  a 
certain  i>erson  acting  for  and  in  behalf  of  the  defendants,  the  plaintiffs 
should  not  be  allowed  to  amend  by  alleging  that  the  defendants  are  lia- 
ble upon  another  and  distinct  contract  for  a  partial  loading  of  the  vet- 
eel,  made  for  the  defendants  hy  another  person  authorized  to  contract 
for  and  to  hind  them,  as  such  amendment  8et3  up  a  new  and  distinct 
cause  of  action:  Milhurn  v.  Davis,  92  Ga.  302. 

Cu.'tx. — An  amendment,  in  an  action  at  law  to  recover  the  def  >ndant's 
alleged  sharo  of  the  costs  and  expenses  of  a  foreclosure  suit,  should  be 
denied,  where  it  would  change  the  action  into  one  to  redeem  from  a  fore- 
closure sale  and  compel  the  defendant  to  surrender  possession  of  the 
Jand:  Stevens  v.  Brooks,  23  Wis.  196. 

Daini'jes.—ln  an  action  for  damages,  an  amendment  introducing  a 
newciuse  of  action  is  not  allowable.  Tlius,  in  an  action  brought  under 
one  statute  to  recover  compensation  for  the  destruction  of  a  building  by 
the  municipal  ollicers  of  a  city  to  prevent  the  spreading  of  a  fire,  it  is 
not  permissible  to  allow  an  amendment  setting  forth  a  cause  of  action, 
umler  another  statute,  for  the  destruction  of  the  building  mentioned  in 
the  orii,'inal  declaration,  hy  a  riotous  mob:  Farmer  v.  Portland, 63  Me. 
46.  So,  in  an  action  to  recover  damages  for  the  obstruction  of  a  private 
way,  which  the  plaintiff  claims  to  be  entitled  to  over  the  land  of  the 
defendant,  where  the  i)laintiff  ulleges  a  right  of  way  from  a  public  road 
bounding  his  plantation  across  dciendant's  land  to  a  boat  landing,  and 
that  the  right  of  way  is  for  the  use  of  jilain tiff's  plantation  and  those 
connected  with  it,  tliis  is  an  allegation  of  a  right  of  way  in  gross;  and 
an  amendment  to  the  complaint  inperting  an  allegation  that  the  right  of 
way  begins  on  the  plaintiff 'a  land,  would  Fubstitute  a  claim  of  a  right  of 
way  appurtenant  for  that  of  a  right  of  way  in  gross,  and  so  subi-tantially 
change  the  claim.  S  ich  an  amendment,  therefore,  cannot  be  allowed: 
Whatey  v.  Stevens,  21  S.  C.  221.  In  an  action  to  recover  damages  or 
the  wrongful  erection  and  maintenance  of  a  mill-dam,  and  also  for  an 
injunction  against  the  further  maintenance  of  such  dam,  the  plaintiff 
should  be  allowed,  at  the  trial,  to  amend  his  complaint,  so  as  to  make 
it  conform  to  the  provisions  of  the  mill-dam  law,  and  to  proceed  for  the 
recovery  of  compensation  under  that  law:  Newton  v.  AlUa,  12  Wis.  374. 
A  suit  wa«  brought  to  recover  damages  for  an  injury  to  a  stock  of  mer- 
chandise, alleged  to  have  been  cau.>^ed  by  the  fulling  of  the  wall  of  a 
building  which  the  defendant  had  leased  to  the  plaintiff,  upon  the  theory 
that  the  landlord  was  under  obligation  to  repair  the  wall.  The  plain- 
tiff got  judgment,  but  it  was  reversed.  After  two  years  the  plaintiff 
amendi-d  by  alleging  that  after  the  defendant  had  notice  that  the  wall 
had  bccjine  unsafe  he  "undertook  to  repair  the  same  as  aforesaid,  and 
»o  negligently  repaired  the  same  that  the  said  wall  fell,"  etc.  It  wa^, 
held  that  this  amendment  set  up  a  new  cause  of  action,  and  that  it  was 
barred  by  the  statute  of  limitations  of  two  years:  Lynch  v.  Ortleib,  87 
Tex.  500.  It  cannot  be  declared  error  for  a  trial  judge  tu  refuse  to  per. 
mit  an  amendment  to  a  complaint,  whereby  a  statutory  cause  of  action 
for  injury  done  by  tire  communicated  from  a  railroad  right  of  way 
would  bo  changed  into  an  action  at  common  law  for  negligent  burning: 
Mayo  v.  Spartanburg  etc.  K.  U.  Co.,  43  S.  C.  225;  or  for  him,  in  an  ac- 
tion claiming  damages  to  plaintiff's  mill  hy  the  setting  back  of  water  by 
the  defendant,  this  being  the  sole  damage  averred,  to  refuse,  after  the 
case  has  been  reversed  and  remanded,  to  allow  the  plaintiff  to  amend 
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by  claiming  damages  for  the  flowing  of  the  land:  Taylor  v.  Keeler,  51 
Conn.  397. 

The  statutory  penalty  for  failure  to  transmit  telegraph  messages 
promptly  is  a  separate  and  distinct  cause  of  action  from  the  damages 
recoverable  under  the  general  law  for  like  default.  While  the  statute 
allows  both  causes  to  be  joined  in  the  same  action,  there  is  no  author- 
ity, where  one  is  omitted,  for  introducing  it,  by  way  of  amendment  to 
the  declaration,  pending  the  action.  No  amendment  adding  a  new  and 
distinct  cause  of  action  is  allowable,  unless  expressly  provided  for  by 
law:  Baldwin  v.  Western  Union  Tel.  Co.,  93  Ga.  692;  44  Am.  St.  Eep. 
194.  If  a  complaint  is  good  at  common  law,  and  is  sufficient,  it  cannot 
be  changed,  on  appeal,  by  amendment,  to  the  statutory  action  for  dou- 
ble damages:  Gregory  v.  Wabash  etc.  Ky.  Co.,  20  Mo.  App.  448.  An 
action  under  the  statute  for  treble  damages  for  cutting  down  timber  on 
plaintiff's  land  cannot  be  changed  by  amendment  into  an  action  of  trover 
for  the  timber:  Missouri  etc.  Co.  v.  Zeitinger,  45  Mo.  App.  114.  The 
declaration,  under  a  provision  of  the  statute,  for  triple  damages,  by 
reason  of  killing  cattle  in  an  inclosure  not  protected  by  a  lawful  fence, 
cannot  properly  be  amended  by  adding  a  count  praying  exemplary  dam- 
ages independently  of  that  provision:  Tumlin  v.  Parrott,  82  Ga.  732. 
See  subdivision.  Personal  Injuries,  intra. 

Debt. — In  an  action  of  debt,  on  a  foreign  judgment,  with  a  single 
count,  the  writ  cannot  be  amended  by  inserting  a  count  on  the  original 
cause  of  indebtedness  on  which  the  judgment  is  founded :  Latine  v. 
Clements,  3  Ga.  426.  In  an  action  of  debt  on  a  judgment  of  the  court 
of  common  pleas,  for  a  certain  county,  rendered  at  the  March  term,  the 
plaintiff  cannot  amend  so  as  to  declare  on  a  judgment  of  such  a  court, 
for  another  county,  rendered  at  the  April  term,  as  the  causes  of  action 
are  essentially  different:  Pillsbury  v.  Springfield,  16  N.  H.  565. 

Ejectment. — A  plaintiff  in  ejectment  will  not  be  allowed  to  amend  bo 
as  to  change  his  action  into  one  to  compel  the  defendant  to  purchase 
land  at  a  price  to  be  fixed  by  the  court,  or  to  remove  its  road  from  the 
land:  Gaslight  Co.  v.  Eome  etc.  R.  R.  Co.,  51  Hun,  119;  or  to  amend, 
upon  the  trial,  and  proceed  as  though  the  action  were  brought  to  restrain 
an  unlawful  interference  with  his  rights  as  owner  of  an  adjacent  lot: 
Vrooman  v.  Jackson,  6  Hun,  326.  A  declaration  in  ejectment,  setting 
out  demises  severally  from  two  persons,  cannot  be  amended  by  ingraft- 
ing upon  one  of  these  demises  an  equitable  claim  for  money  in  favor  of 
a  third  person  against  the  defendants.  Such  new  matter  is  not  germane 
to  the  original  cause  of  action,  either  as  to  parties  or  the  su  bject  matter : 
Hobby  V.  Bunch,  83  Ga.  1 ;  20  Am.  St.  Rep.  301.  See  subdivision,  Real 
Actions,  infra. 

Equity. — An  amendment  to  a  bill  in  equity  can  only  be  granted  when 
the  bill  is  defective  in  parties,  or  in  the  prayer  for  relief,  or  in  the 
omission  or  mistake  of  a  fact  or  circumstance  connected  with  the  sub- 
stance, but  not  forming  the  substance  itself,  nor  repugnant  thereto: 
Verplanck  V.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  46;  Carey  v.  Smith,  11 
Ga.  539.  A  party,  under  the  privilege  of  amending,  cannot  introduce 
matter  which  will  constitute  a  new  bill:  Carey  v.  Smith,  11  Ga.  539; 
National  Bank  v.  Smith,  17  R.  1. 244 ;  Park  v.  Lide,  90  Ala.  246.  Amend- 
ments to  a  bill  in  equity  which  abandon  the  case  originally  made  by  the 
bill,  and  substitute  a  new  one,  cannot  be  allowed,  particularly  if  not 
proposed  until  after  the  case  originally  made  has  been  heard:  National 
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Bank  v.  Smith,  17  R.  I.  244;  but  an  amendment  of  a  bill,  prop)er  in 
iteelf,  may  be  allowed  even  after  the  cause  has  been  reversed  on  appeal 
and  remanded,  if  it  does  not  mnke  out  a  new  case,  or  work  a  departure, 
or  contain  alternative  averments  which  would  make  the  bill  demurrable! 
Park  V.  Lide,  90  Ala.  246. 

An  action  at  law  cannot,  by  amendment,  be  changed  into  an  equitable 
action:  Cannichael  v.  Argard,  52  Wis.  607;  an!  it  is  error  to  allow  an 
amendment  of  the  complaint  changing  the  action  from  one  at  law  to  one 
in  equity,  against  the  defendant's  objection:  Kavanagh  v.  O'Neill,  53 
Wis.  101 ;  Lullman  v.  Barrett,  18  111.  App.  573.  Contra,  Robinson  v. 
Willoughby,  67  N.  C.  84.  Thus,  a  complaint  setting  up  a  purely  legal 
cause  of  action,  as  one  in  ejectment,  cannot  be  amended,  either  as  of 
course  or  by  leave,  so  as  to  set  up  a  cause  of  action  in  equity,  as  one  to 
remove  a  cloud  upon  title:  Carmichael  v.  Argard,  52  Wis.  607.  An  ac- 
tion in  equity  based  on  allegations  of  fraud,  deceit,  deceitful  influence, 
collusion,  conspiracy,  and  misleading,  and  praying  for  an  accounting 
and  payment  to  plaintiff  of  whatever  may  be  found  due,  cannot,  after 
its  trial,  as  an  equity  action,  be  changed  into  an  action  at  law:  Halsey 
V.  Tra'lesmen's  Nat.  Bank,  24  Jones  &  S.  7.  A  referee  has  no  power  to 
amend  a  complaint  on  trial  so  as  to  change  the  cause  of  action  from  one 
for  equitable  relief  to  one  at  law,  as  in  ejectment:  Bockes  v.  Lansing, 
74  N.  Y.  437 ;  but  where  the  plaintiff  has  failed  to  establish  an  equitable 
cause,  it  has  been  held  proper  to  allow  him  to  obtain  a  legal  remedy,  in 
such  equitable  action,  by  a]>propriate  amendments:  Beck  v.  Allison,  56 
N.  Y.  Sfk);  16  Am.  Rep.  430;  and  one  equitable  action  has  been  con- 
verted, by  amendment,  into  another.  Thus,  an  action  to  establish  a 
trust,  and  to  compel  a  reconveyance,  has  been  transformed,  by  amend- 
ment, into  an  action  to  quiet  title:  Newell  v,  Newell,  14  Kan.  202. 

EKcape—Fahe  Imprisotiment.— The  court  will  not  allow  a  complaint  in 
an  action  for  escape  and  for  a  false  return  to  be  amended  so  as  to  subject 
the  sheriff,  under  the  statute,  to  liability  as  bail.  His  preparation  to 
meet  an  action  of  escape  is  necessarily  different  from  what  it  would  have 
been  to  defend  the  action  as  amended.  The  amendment  changes  the 
form  and  character  of  the  action,  and  cannot  be  allowed:  Daguerre  v. 
Orser,  3  Abb,  Pr.  86.  If  the  plaintiff,  in  an  action  for  false  imprison- 
ment, has  rested  his  case,  but  failed  to  sustain  the  action,  he  will  not 
be  allowed  to  amend  his  complaint  by  adding  a  count  for  malicious  pros- 
ecution. "Toallow  a  plaintiff,  after  he  has  failed  in  his  action,  to  resort 
to  another,  by  suffering  him  to  amend  his  complaint  on  the  spot,  would 
in  practice  be  followed  by  the  grossest  abuses":  WaUlheim  v.  Sicbel,  1 
Hilt.  45. 

Form  of  Artwn.— In  the  absence  of  some  enabling  statute,  an  amend- 
ment of  a  declaration,  which  changes  the  form  of  acti -n,  is  not  allow- 
able: Little  V.  Morgan,  81  N.  H.  490;  McKay  v.  Darling,  65  Vt.  639; 
Dewoy  ▼.  Nicholas,  44  Vt.  24;  Stevenson  v.  Mudgett,  10  N.  H.  838;  34 
km.  Dec.  155;  Brown  v.  Leavitt,  52  N.  H.  619;  Mere<lith  Mechanic 
Assn.  V.  American  Twist  Drill  Co., 66  N.  H.539.  But  it  is  no  objection 
to  an  amendment  that  it  changes  the  form  of  action  where  such  an 
amendment  is  authnrired  by  statute:  North  v.  Nichols,  39  Conn.  355; 
Duff  v.  Snider,  64  Miss.  245;  Knapp  v.  Kingsbury,  51  Ala.  563.  But 
the  distinction  between  the  form  of  action  and  the  form  of  declaring 
in  the  same  form  of  action  muRt  be  observe*! :  Ball  v.  Claflin,  6  Pick. 
803;  16  Am.  Dec.  407;  Excelsior  Electric  Co.  ▼.  Sweet,  67  N.  J.  L.  224. 
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Fraud.^In  Allen  v.  Woodruff,  63  Conn.  369,  the  defendant,  in  an  ac- 
tion before  a  justice  of  the  peace  for  fraud  in  contracting  an  alleged 
debt,  was  transientl3'in  Connecticut,  though  he  was  a  citizen  of  another 
state.  By  authority  of  the  statute,  in  such  cases,  his  body  was  attached 
on  the  writ,  and  he  gave  special  bail.  After  judgment  for  the  plaintiff, 
the  defendant  appealed  to  the  court  of  common  pleas,  where,  without  dis- 
charging the  attachment  or  releasing  the  bail,  the  plaintiff  filed  a  second 
count  in  contract  for  the  original  debt,  without  charging  fraud.  The 
amendment,  changing  the  cause  of  action,  was  allowed  by  the  court,  and 
the  case  went  to  trial,  and  a  verdict  was  rendered  for  the  plaintiff  on 
the  new  count  only.  The  action  of  the  court  in  allowing  the  filing  of 
the  new  count  was  held  to  be  error,  as  it  virtually  enabled  the  plaintiff 
to  hold  his  attachment  of  the  defendant's  body  and  the  special  bail, 
upon  a  judgment  rendered  solely  upon  the  contract.  A  petition  in  the 
nature  of  a  creditor's  bill  attacking  the  validity  of  a  certain  mortgage, 
on  the  ground  that  it  was  without  consideration  and  made  to  defraud 
creditors,  cannot  be  amended,  after  judgment,  by  presenting  an  issue 
as  to  the  date  of  the  delivery  of  the  conveyance  in  question,  where  no 
such  issue  was  raised  by  the  original  petition,  as  this  would  permit  a 
substantially  different  cause  of  action  to  be  stated  by  amendment  after 
judgment,  which  is  not  allowable:  First  Nat.  Bank  v.  Myers,  44  Neb. 
306,  309.  After  one  fails  in  establishing  his  case,  whether  at  law  or  in 
equity,  he  ought  not  to  be  allowed  to  amend  by  charging  fraud.  "There 
is  no  judge,"  says  Jessel,  M.  R.,  in  Hendriks  v.  Montagu,  17  Ch.  Div. 
638,  "more  liberal,  if  I  may  use  the  expression,  in  allowing  amend- 
ments, in  order  to  try  the  real  case,  than  I  am,  at  any  stage  of  the  case; 
but  I  make  one  exception,  that  is,  as  to  charges  of  fraud.  I  do  not,  as 
a  rule,  allow  amendments  to  make  a  charge  of  fraud  at  a  time  when  the 
case  is  launched  independently  of  fraud.  I  generally  stop  there."  An 
amendment  changing  a  cause  of  action  from  trover  and  conversion  to 
an  action  of  fraud  and  deceit  should  not  be  allowed:  Parker  v.  Kodes, 
79  Mo.  88. 

Guaranty. — In  an  action  upon  a  guaranty  of  the  performance  of  a 
contract,  the  refusal  to  allow  an  amendment  of  the  complaint,  which 
sets  up  a  modification  of  the  contract  originally  declared  upon,  and 
which  substitutes  an  entirely  new  cause  of  action  in  the  place  of  the 
one  upon  which  suit  is  brouglit,  is  within  the  discretion  of  the  trial 
court,  and  will  not  be  reviewed:  Watts  v.  Weston,  62  Fed.  Rep.  136. 

Insurance. — A  declaration  counting  upon  a  written  contract  of  insur- 
ance, and  claiming  damages  for  the  breach  of  that  contract  in  the  fail- 
ure or  refusal  of  the  defendant  to  pay  the  amount  of  the  insurance  upon 
a  loss  by  fire,  cannot  be  amended  so  as  to  claim  damages  for  the  refusal 
of  the  defendant  to  deliver  a  policy  of  insurance  in  conformity  to  a  ver- 
bal agreement,  by  which  the  plaintiff  was  deprived  of  the  insurance 
upon  his  goods  for  which  he  contracted.  These  are  two  independent 
and  distinct  causes  of  action :  Connecticut  Fire  Ins.  Co.  v.  Kinne,  77 
Mich.  231;  18  Am,  St.  Rep.  398.  So,  a  declaration  upon  a  policy  of 
insurance,  renewed,  or  considered  as  renewed,  by  parol,  cannot  be  prop- 
erly amended  so  as  to  recover  against  the  insurance  company  for  failing 
and  refusing  to  renew  the  policy.  Such  amendment  introduces  a  new 
cause  of  action:  Roberts  v.  Germania  Fire  Ins.  Co.,  71  Ga.  478.  And 
a  complaint  upon  a  written  policy  of  insurance  against  fire  cannot  be 
amended  at  the  trial  so  as  todrop  the  contract  sued  upon  and  substitute 
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an  independent  parol  contract  of  insurance,  made  eabsequent  to  the 
issue  of  the  policy.  Such  a  radical  amendment,  even  if  warranted  by 
the  proofs,  could  not  be  made  at  the  trial :  Hill  v.  London  Assur.  Corp., 
26  Abb.  N.  C.  203. 

LiM. — In  an  action  for  libel  founded  on  statements  made  in  proceed- 
ings upon  a  petition  to  the  governor  for  the  removal  of  a  sheriff  from 
oflSce,  the  complaint  cannot  be  amended  at  the  trial  by  inserting  an 
averment  of  express  malice  and  want  of  probable  cause  in  making  such 
statements.  Such  an  amendment  would  not  help  the  case  as  an  action 
for  libel,  and  should  not  be  permitted  for  the  [lurpose  of  changing  it 
into  an  action  for  malicious  prosecution  :  L;irkin  v.  ^"ooilan,  19  Wis.  93. 

Neglect  of  Duty — Negligence. — In  an  action  against  an  officer  for  not 
retaining  property  attached,  to  be  sold  to  satisfy  the  execution,  an 
amendment  introducing  a  count  for  not  returning  the  execution  em- 
braces a  new  cause  of  action,  and  is  not  authorized  by  law:  Annis  v. 
Gilmore,  47  Me.  152.  In  an  action  against  a  sheriff  for  making  a  false 
return  upon  a  writ,  as  by  returning  bail  to  the  action,  when  no  bail  was 
taken,  the  plaintiff  cannot  be  authorized  to  amend  his  writ  by  inserting 
a  count  for  not  delivering  up  the  bail  bond  mentioned  in  the  officer's 
return,  as  tiie  proposed  count  would  be  founded  on  a  new  cause  of  ac- 
tion: Eaton  V.  Ogier,  2  Me.  46.  If  the  declaration  contains  but  one 
count,  wherein  the  plaintiff  seeks  to  recover  against  the  defendant,  aa 
sheriff,  solely  upon  the  ground  of  his  resjKJusibility  lor  the  acts  of  an- 
other person  as  his  deputy,  it  cannot  be  amended  by  adding  another 
count,  with  a  view  of  sustaining  the  action  by  reason  of  other  and  dis 
tinct  acts  of  the  sheriff  himself,  although  both  counts  are  intended  to 
recover  damages  arising  from  the  loss  of  the  same  rights:  Lam  bard  v. 
Fowler,  25  Me.  308, 

If  the  plaintiff,  in  an  action  for  negligence,  iails  in  his  proof,  he  can- 
not amend  his  complaint  by  adding  a  contract  proved,  but  which  does 
not  touch  the  allegation  of  negligence,  and  which  would  not  have  aided 
him  in  establishing  the  defendant's  negligence:  Button  v.  Schuyler's 
Steam  Towhoat  Line,  40  Hun,  422.  In  an  action  to  recover  damages  for 
the  alleged  negligence  ol  the  defen<lant  in  causing  the  death  of  the 
plaintiff's  intestate,  the  plaintiff  cannot,  against  the  objection  of  the 
defendant,  amend  iiis  complaint  by  charging  a  willful  and  malicious 
injury,  as  this  is  a  cause  of  action  essentially  different  from  the  one  set 
out  in  the  complaint,  and  one  of  which  the  defendant  had  no  notice  and 
no  opportunity  to  answer  or  defend :  Pitkin  v.  New  York  etc.  R.  R.  Co. , 
64  Conn.  482.     See  subdivision,  Pe.-sonal  Injuries,  infra. 

Negotiable  Inntrumentr. — A  new  and  distinct  cause  of  action  cannot  be 
introduce*!,  by  way  of  amendment,  in  a  suit  on  a  promissory  note: 
Pfeiffer  v.  Hunt,  75  Ga.  613;  Norris  v.  Pollard,  75  Ga.  358.  If  the  dec- 
laration contains  two  counts  charging  the  defendant  as  indorser  of  two 
promissory  notes  for  four  thousand  three  hundred  and  twenty-two  dol- 
lars, and  also  a  count  for  five  thousand  dollars  lent,  the  (ilaintiff  cannot 
amend  by  introducing  five  other  notes,  amounting  in  all  to  about  ten 
thousand  dollars,  entirely  different  as  to  dates,  sums,  and,  as  regards 
two  of  them,  even  different  as  to  the  name  of  the  maker,  and  also  by 
adding  a  count  for  money  had  and  received.  Such  an  amendment 
would  entirely  change  the  plaintiff's  grounil,  and  would  introduce  new 
matter,  altogether  distinct  from  the  transaction  originally  set  forth: 
Farmers'  etc.  Bank  y.  Israel,  6  Sorg.  &  R.  293.    If  the  plaintiff  has 
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given  notice  that  the  bill  or  note  sued  on  ia  the  only  cause  of  action,  he 
cannot  add  to  his  complaint  a  special  count  against  one  of  the  indorsers: 
Frost  V.  Flint,  3  How.  Pr.  14.  Compare  Chrysler  v.  James,  1  Hill,  214; 
Comstock  V.  Merritt,  1  Hill,  369.  In  a  suit  upon  a  promissory  note,  the 
declaration  cannot  be  amended  by  allegin>;  that  the  plaintiff  holds  an 
absolute  deed  to  certain  land  as  security  for  the  note,  and  that  the  de- 
fendant holds  the  plaintiff's  bond  to  reconvey  the  land  on  payment  of 
the  debt,  and  by  adding  a  prayer  to  enforce  the  debt  against  the  land. 
The  amendment  seeks  to  bring  in  a  contract  not  identical  with  that 
contained  in  the  note  sued  upon,  but  altogether  distinct  from  it,  and  is 
not  authorized:  Broach  v.  Kelly,  66  Ga.  148.  So,  if  suit  is  brougiit  by 
the  drawee  against  the  drawer  of  an  instrument  in  the  shape  of  a  draft 
for  advances  on  his  crop  of  a  specified  year,  payable  to  his  own  order, 
and  with  a  crop  lien  incorporated  therein,  it  not  being  indorsed,  an 
amendment  cannot  be  made,  or  sustained  by  parol  proof,  to  the  effect 
that  the  instrument  was  intended  to  be  a  promissory  note  due  to  the 
drawee,  not  for  advances,  but  for  a  previous  indebtedness;  as  such 
amendment  makes  the  case  of  a  suit  as  upon  a  promissory  note,  with 
an  allegation  that  it  was  intended  as  such,  that  it  was  given  for  an  in- 
debtedness already  due  and  owing,  and  not  for  advances  to  be  made 
upon  the  crop  to  be  raised  in  the  year  specified,  nor  for  the  purchase  of 
supplies  to  make  the  crop  of  that  year.  The  whole  character  of  the 
contract  as  set  forth  in  the  original  draft  is  changed,  and  a  new  and 
distinct  consideration  alleged :  Fokes  v.  De  Yanghn,  66  Ga.  735.  And 
a  complaint  upon  a  promissory  note,  in  the  form  prescribed  by  statute, 
cannot  be  amended  by  adding  a  couni  setting  up  that  the  plaintiff  holds 
title  to  certain  property  as  security  for  the  payment  of  the  debt  sued, 
and  praying  that  the  property  be  sold,  the  note  sued  on  paid  out  of  the 
proceeds,  and  that  the  surplus  be  turned  over  to  the  defendant;  as  the 
cause  of  action  thus  set  up  is  new,  and  a  new  judgment  prayed  for: 
Long  V.  Bui  lard,  59  Ga.  355. 

Parties. — One  rule  concerning  amendments  is,  that  they  will  not  be 
allowed  where  they  make  an  entire  change  of  parties :  Johnson  v.  Martin, 
54  Ala.  271 ;  Nelson  v.  Webb,  54  Ala.  436;  State  v.  Turner,  96  N.  C.  416. 
A  complaint  may  be  amended  by  substituting  parties  different  from 
those  in  whose  names  the  suit  was  originally  brought,  if  such  amend- 
ment does  not  substantially  change  the  claim  or  defense;  Hubler  v. 
Pullen,  9  Ind.  273;  68  Am.  Dec.  620;  Bank  of  Havana  v.  Magee,  20 
N.  Y.  355,  361.  But  an  amendment  which  essentially  changes  the  par- 
ties to  an  action  is  unauthorized  and  will  not  be  allowed,  if  such  change 
has  the  effect  of  introducing  a  new  cause  of  action  not  contained  in  the 
original  declaration:  Emerson  v.  Wilson,  11  Vt.  357;  34  Am.  Dec.  695; 
Norris  v.  Pollard,  75  Ga.  358.  Thus,  where  the  plaintiffs  of  record  have 
no  interest  in  the  subject  of  the  litigation,  an  amendment  bringing  in 
other  parties  unconnected  with  them  is  unauthorized,  especially  where 
it  changes  the  character  of  the  suit  from  one  brought  to  prevent  a  pri- 
vate injury  to  individuals,  to  an  action  at  the  suit  of  the  state,  to  enjoin 
against  the  commission  of  a  public  wrong:  Davis  v.  Mayor,  14  N.  Y. 
606;  67  Am.  Dec.  186.  Neither  can  one  defendant  be  substituted  for 
another,  where  such  substitution  affects  the  cause  of  action.  Thus,  a 
plaintiff  brought  an  action  for  damages  for  personal  injuries,  alleged  to 
have  been  caused  by  the  negligence  of  the  servants  of  the  defendant 
while  operating  his  railroad.    There  was  an  answer  by  attorney,  who 
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gave  leave  to  amend  the  complaint.  The  original  complaint  was  against 
the  defendant  in  hia  individual  capacity,  bat  the  amended  complaint 
attempted  to  change  the  action  into  one  against  the  defendant  as  re- 
ceiver of  a  railroad  company,  operating  the  road  as  such  receiver.  A 
motion  was  made  to  strike  out  the  amendment  on  the  ground  that  it 
was  not  perniigaible,  and  because  the  amended  complaint  constituted  a 
new  and  different  cause  of  action  from  that  set  up  in  the  original  com- 
plaint. The  court  granted  the  motion,  and  this  order  was  affirmed  on 
appeal,  where  the  court  said:  "  Tlie  amendment  was  not  merely  a 
change  of  the  grounds  or  cause  of  action  against  the  same  defendant, 
but  really  amounted  to  the  substitution  of  one  defendant  for  another. 
The  defendant's  liability  arises  only  by  reason  of  the  doctrine  of  respon- 
deat superior.  In  his  indiviiiual  capacity  he  was  not  the  master  of  the 
servants  whose  negligence  caused  the  injury.  He  was  such  master  only 
in  his  capacity  of  receiver.  He  is  not  personally  liable  for  the  negligence 
of  such  servants  employed  by  him  in  operating  a  railroad  under  the  or- 
ders of  the  court:  High  on  Receivers,  sees.  255,  295.  It  cannot  be  pre- 
sumed that  the  attorney  of  the  defendant,  sued  in  bis  individual 
capacity,  has  authority  to  stipulate  for  the  substitution  of  said  defend- 
ant in  his  capacity  as  receiver,  and  appear  for  him  in  such  new  capacity. 
The  burden  was  on  the  plaintiff  to  show  that  such  attorney  had  such 
authority,  and  plaintiS  failed  to  show  it.  If,  for  a  considerable  length 
of  time  after  such  substitution,  the  action  had  proceeded  without  objec- 
tion against  the  defen<lant  in  his  capacity  as  receiver,  it  might  be  evi- 
dence of  the  attorney's  authority  to  consent  to  such  substitution,  or  of 
ratification  of  his  act  in  so  consenting.  But  the  action  did  not  so  pro- 
ceed for  a  considerable  length  of  time.  The  act  of  the  attorney  was 
promptly  repudiated":  Erskine  v.  McIIrath,  60  Minn.  485.  If  a  plain- 
tiff shows,  in  his  complaint,  that  he  has  no  cause  of  action,  the  court 
cannot  amend  it  by  making  others  parties  who  have:  State  v.  Rottaken, 
84  Ark.  144. 

Partnenhip. — If  suit  is  brought  for  the  loss,  by  fire,  of  certain  cotton 
shipped  by  the  plaintiff,  a;4ainst  the  Central  Line  Steamers,  a  corpora- 
tion alleged  to  be  engaged  as  common  carriers  in  running  a  line  of  boats, 
and  composed  of  an  individual  and  a  railroad  company,  in  whose  char- 
ter no  power  to  form  such  a  partnership  appears,  the  action  is  demur- 
rable, and  there  is  nothing  in  it  to  amend  by.  Hence,  an  amendment 
by  which  it  is  sought  to  sue  the  natural  person  and  the  company  as  in- 
dividual tort  feasors  united  in  a  common  venture  as  carriers  is  properly 
refused:  Leilsinger  v.  Central  Line  Steamers,  75  Ga.  567. 

Pergonal  Injuritt. — If  an  original  action  for  personal  injuries  is  founded 
on  the  allegation  that  the  plaintiff  was  injured  and  sustained  damage 
by  reason  of  having  fallen  into  a  hole  or  ditch  which  the  defendant  had 
unlawfullv  or  wrongfully  dug,  an  amendment  seeking  to  recover  dam- 
ages of  defendant  because  it  removed  a  certain  crossing  over  a  ditch  or 
hole,  by  reason  whereof  plaintiff  fell  into  the  ditch  and  was  injured,  i^ 
Dot  authorized,  twcause  it  introduces  a  new  and  distinct  cause  of  action 
from  that  set  out  io  the  original  declaration:  Skidaway  Shell  Road 
Ck>.  v.  O'Brien,  73  Ga.  665.  If  the  death  of  one  person  is  caused  by  the 
negligence  of  another,  and  there  is  an  interval  of  suffering  between  the 
time  of  the  injury  and  the  time  of  the  death,  the  representatives  of 
the  decedent  cannot  recover  both  for  the  suffering  and  for  the  death, 
bat  must  elect.     Hence,  if  the  administrator  Hies  bis  petition  seeking 
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to  recover  for  the  death,  he  cannot  file  an  amended  petition  to  recover 
for  the  Buffering:  Hackettv.  Louisville  etc.  R.  K.  Co.,  05  Ky.  "36.  One 
cannot  sue  on  one  cause  of  action  and  recover  on  another.  He  cannot 
Bue  for  an  injury  and  recover  on  a  contract,  express  or  implied,  or  vice 
versa:  Sumner  v.  Eodgers,  90  Mo.  324.  An  amendment,  during  the 
consideration  of  an  action  for  personal  injuries,  setting  up  a  distinct 
ground  of  negligence  as  a  basis  of  recovery,  is  too  late,  as  well  as  other- 
wise objectionable :  Clyde  v.  Richmond  etc.  R.  R.  Co.,  59  Fed.  Rep.  394. 
In  an  action  in  one  state  against  a  railroad  company  for  injuries  re- 
ceived in  another  state  from  defective  materials  furnished  to  its  ser- 
vant, an  amendment  declaring  on  a  statute  of  the  state  where  the 
injuries  were  received,  giving  a  right  of  recovery  on  other  grounds, 
adds  a  new  cause  of  action,  and  is  not  allowable :  Bolton  v.  Georgia  Pac. 
Ry.  Co.,  83  Ga.  659.  See  subdivisions,  Damages,  and  Negligence,  supra. 
Meal  Actions. — An  amendment  will  not  be  allowed,  in  a  real  action,  so 
as  to  embrace  more  or  different  land  from  that  described  in  the  com- 
plaint, as  it  sets  forth  a  new  cause  of  action:  Note  to  Stevenson  v.  Mud- 
gett,  34  Am.  Dec.  159;  Robbins  v.  Harris,  96  N.  C.  557.  Plaintiff  will 
not  be  allowed  to  amend  his  declaration  so  as  to  enable  him,  instead  of 
recovering  the  land  sued  for,  to  have  judgment  for  the  amount  paid  out 
by  him  as  purchaser  at  a  foreclosure  sale  thereof,  and  for  the  sale  of  the 
land  to  repay  such  amount.  The  proposed  amendment  is  entirely  too 
remote  from  the  original  cause  of  action,  and  the  parties  thereto,  to  be 
germane  to  the  controversy  set  out  in  the  declaration:  Hobby  v.  Bunch, 
83  Ga.  1 ;  20  Am.  St.  Rep.  301.  If  the  plaintiff  goes  into  court  to  enforce 
a  mortgage  lien,  but  does  not  set  up  a  judgment  lien,  which  he  might 
do,  and  the  judgment  lien,  pending  the  proceedings,  becomes  dormant, 
he  cannot,  by  an  amended  petition,  revive  and  enforce  the  lifeless  lien 
in  his  favor,  and  thus  give  himself  precedence  over  all  other  lienholdera 
before  the  court  in  the  case:  Fort  v.  Litmer,  31  Ohio  St.  215,  If  the 
owner  of  one  of  two  adjacent  houses,  separated  by  a  party  wall,  places 
upon  the  top  thereof  a  cornice  which  projects  over  the  lot  of  the  adjoin- 
ing owner,  an  action  of  ejectment  cannot  be  maintained  against  him  by 
such  owner,  on  account  of  some  unlawful  interference  with  his  rights; 
and,  if  the  court,  from  the  allegations  contained  in  the  complaint,  de- 
cides the  action  to  be  one  of  ejectment,  the  plaintiff  cannot  be  allowed 
to  amend  his  complaint  upon  the  trial,  and  proceed  as  though  the  action 
were  brought  to  restrain  an  unlawful  interference  with  his  rights  as 
owner  of  the  adjacent  lot:  Vrooman  v.  Jackson,  6  Hun,  326.  A  declara- 
tion against  a  chartered  railroad  company  for  the  value  of  land  perma- 
nently appropriated  by  it  under  its  charter  cannot  be  amended  by  adding 
a  count  for  the  value  of  soil  taken  from  the  land  and  appropriated  to 
the  use  of  the  company,  as  the  two  causes  of  action  are  different.  The 
first  treats  the  land  as  realty  and  as  sold  to  the  company;  the  second 
treats  the  soil  taken  as  personalty  and  as  sold  to  the  company.  Where 
such  an  amendment  has  been  allowed,  the  judgment  will  be  reversed: 
Chattanooga  etc.  R.  R.  Co.  v.  East  Rome  Town  Co.,  89  Ga.  732.  In  an 
action  by  the  heirs  of  a  mortgagor  for  the  recovery  of  the  mortgaged 
land,  the  court  errs  in  withdrawing  the  case  from  the  jury,  and  directing 
the  complaint  to  be  amended  so  as  to  make  the  case  an  action  to  redeem 
the  mortgaged  premises.  The  claim  of  the  plaintiffs  is  changed  by  such 
an  amendment,  and  a  new  and  different  cause  and  kind  of  action  is  sub- 
stituted:  Skinner  y,  Hodge,  24  S.  C.  165.    If  a  petition  which  asserts 
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title  in  tbe  pTafntiff,  and  which  8e«ks  a  recovery  in  his  right,  la  amended 
BO  as  to  assert  title  in  an  estate  of  whicii  the  plaintiff  is  administrator, 
the  aiiit«ii<iiiient  asserts  a  diilerent  rixht,  a  new  cause  of  action,  and 
operates  as  an  abandonment  of  the  cauHe  of  action  set  up  in  the  oritzinal 
petition;  Morales  ▼.  Fiak,  66  Tex.  189.  A  complaint  for  land  cannot  be 
amended  by  alleging  that  the  land  belonged  to  an  estate  of  which  the 
plaintiff  was  a  distribatee;  that  the  administrator  sold  it  in  1864,  and 
had  bought  it  in  for  himself;  that  the  present  holder  claims  under  the 
administrator,  and  knew  of  this  sale;  and  that  the  administrator  ob- 
tained a  final  receipt  from  the  plaintiS  by  fraudulent  statements;  and 
pi'aying  to  have  the  sale  set  aside  and  the  deeds  under  it  canceled :  While 
V.  Mesa,  G7  Ga.  89. 

Replevin.— The  action  to  recover  personal  property  takes  the  place  of, 
and  is  a  substitute  for,  both  the  former  actions  of  replevin  and  detinue: 
Willis  V.  De  Witt,  3  S.  Dak.  281.  An  action  of  replevin  for  a  deed  can- 
not be  changed,  by  amendment,  into  an  action  for  specilic  performance: 
Buffalo  etc.  Ferry  Co.  v.  Allen,  12  N.  Y.  Civ.  Proc.  64.  And,  if  an  ac- 
tion of  replevin  to  recover  three  thousand  eight  hundred  and  sixteen 
steamship  tickets  for  passages  from  Europe  to  America  is  not  maintain- 
able for  a  di-tention  of  tickets  not  returned,  and  the  right  of  plaintiff  to 
damages  being  dependent  upon  his  right  to  a  return  of  the  property,  or 
some  part  thereof,  it  is  not  error  to  refuse  to  allow  him,  at  the  opening 
of  the  trial  before  a  referee,  to  amend  .his  complaint  so  as  to  embrace  a 
claim  for  five  hundred  dollars  damages,  where  the  original  complaint 
did  not  allege  or  demand  damages  for  the  detention.  Any  amendment 
of  the  complaint  necessary  to  recover  money,  other  than  as  damages 
founded  upon  a  recovery  of  the  property,  would  constitute  a  new  cause 
of  action,  and  one  which  the  referee  could  not  grant:  National  Steam- 
ship Co.  V.  Sheahan,  122  N.  Y.  461.  But  in  Goddard  v.  Cassell,  84  Hun, 
43,  the  court  refused  to  interfere  with  the  discretion  of  the  trial  court  in 
permitting  a  complaint  alleging  a  cause  of  action  for  the  recovery  of  the 
possession  of  personal  property  to  be  so  amended  as  to  allege  a  cause  of 
action  for  the  conversion  thereof. 

Scire  Facias,  to  revive  and  continue  a  lien  of  a  judgment,  is  not  an 
original  action,  and  cannot  be  amended  to  one  of  debt  or  assumpsit,  in 
a  proceeding  to  recover  a  judgment  extinguished  by  a  discharge  in  bank, 
ruptcy,  as  this  would  change  not  only  the  form,  but  the  cause  of  the 
action:  Murphy  v.  Crawford,  114  Pa.  St.  496. 

Seruices. — A  complaint  stating  a  cause  of  action  for  labor  and  services 
performed  and  not  paid  for  cannot  be  amended  on  the  trial  so  as  to  set 
up  a  cause  for  a  stated  account,  as  this  would  "substantially  change  the 
cause  of  action"*  Foste  v.  Stan<lard  Ins.  Co.,  2(5  Or.  449. 

Slander. — A  plaintiff  will  not  be  allowed  to  change  his  action  for  slan- 
der into  one  for  malicious  prosecution,  as  no  amendment  will  l)e  allowed 
which  gives  to  the  plaintiff  anew,  substantive  cause  of  action,  and  which 
may  take  from  the  defendant  the  right  of  pleading  the  statute  of  limita- 
tions: Shock  v.  McChesney,  4  Yeates,  507;  2  Am.  Dec.  415. 

Specific  Performance. — Matter  inconsistent  with,  or  repugnant  to,  the 
aabfltantive  allegations  of  an  original  bill  to  enforce  the  specific  perform- 
ance of  a  land  contract  cannot  be  introduced  by  amendment:  Ogden  t. 
Moore,  95  Mich.  290. 

SUUtUe  of  Limilation*. — An  atnendment  of  a  declaration  will  not  be 
Allowed  if  •  new  cause  of  action  is  thereby  introduced,  especially  wiiere 
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the  new  cause  of  action  is  so  old  as  to  have  been  barred  by  the  statute 
of  limitations.  In  other  words,  an  amendment  which  substitutes  a  new 
and  different  cause  of  action,  and  debars  the  defendant  of  the  privilege 
of  pleading  the  statute  of  limitations,  will  not  be  allowed:  First  Nat. 
Bank  v.  Shoemaker,  117  Pa.  St.  94 ;  2  Am.  St.  Rep.  649 ;  Tyrrill  v.  Lamb, 
96  Pa.  St.  464;  Trego  v.  Lewis,  58  Pa.  St.  463;  Wright  v.  Hart,  44  Pa. 
St.  454;  Wood  v.  Anderson,  25  Pa.  St.  407;  Shock  v.  McOhesney,  4 
Yeates,  507;  2  Am.  Dec.  415;  Van  de  Haar  v.  Van  Domseler,  56  Iowa, 
671;  Quimby  v.  Claflin,  27  Hun,  611;  Trousdale  v.  Thomas,  3  Lea,  715; 
Stevens  v.  Brooks,  23  Wis.  196;  Cogdell  v.  Exum,  69  N.  C.  464;  12  Am. 
^ep.  657.  Thus,  in  an  action  by  the  payee  of  a  nonaccepted  bank  check 
against  a  bank,  it  is  error  to  allow  an  amendment  of  record  substituting 
the  drawer  as  the  legal  plaintiff  for  the  use  of  the  payee,  particularly 
when  the  drawer's  rights  of  action  against  the  bank  to  recover  damages 
for  the  dishonor  of  his  check,  or  to  recover  the  balance  of  his  deposit, 
are  barred  by  the  statute  of  limitations:  First  Nat. Bank  v.  Shoemaker, 
117  Pa.  St.  94;  2  Am.  St.  Rop.  649.  So,  where  the  action  is  in  detinue, 
but  the  declaration  in  trover,  it  is  not  reversible  error  for  the  trial  court 
to  refuse  the  plaintiff's  application  to  amend  his  declaration  by  a  count 
on  the  facts  of  the  case  for  neglect,  if  the  defendant  objects  that  the 
new  cause  of  action  is  barred  by  the  statute  of  limitations:  Trousdale 
v.  Thomas,  8  Lea,  715.  According  to  Eighmie  v.  Taylor,  39  Hun,  366,  it 
is  no  objection  to  the  allowance  of  such  an  amendment  that  the  statute 
of  limitations  had  run  against  the  plaintiff's  claim  at  the  time  the  mo- 
tion for  an  amendment  was  made,  if  it  was  not  barred  at  the  time  the 
action  was  commenced;  but  this  is  not  good  law.  In  Union  Pacific  Ry. 
Co.  V  Wyler,  158  U.  S.  285,  an  action  was  brought  in  the  state  of  Mis- 
souri by  an  employe  of  a  railroad  company  against  the  company  to  recover 
damages  for  an  injury  which  had  happened  to  the  plaintiff  in  the  state 
of  Kansas  while  on  duty  there.  The  action  was  based  upon  the  general 
law  of  master  and  servant  prevailing  in  Missouri,  and  it  was  held  that 
an  amended  petition  which  changed  the  nature  of  ihe  claim  and  based 
it  upon  a  statute  of  Kansas,  giving  the  employ^,  in  such  a  case,  a  right 
of  action  against  the  company  in  derogation  of  the  common  law,  was  a 
departure  in  pleading,  and  set  up  a  new  cause  of  action  ;  and  that  the 
statute  of  limitations,  as  applied  to  such  new  cause  of  action,  treats  the 
action  as  commenced  when  the  amendment  was  incorporated  into  the 
pleadings,  and  not  as  begun  when  the  action  was  commenced.  This 
result  is  not  affected  by  the  fact  that  the  amended  petition  was  filed  by 
consent,  as  that  confers  only  the  right  to  file  the  amendment,  and  does 
not  waive  defenses  to  it  when  filed. 

Statutory  Actions. — A  petition,  in  an  action  against  a  railroad  com- 
pany, by  a  materialman,  to  enforce  a  statutory  lien  upon  the  rail- 
road for  the  price  of  material  sold,  not  to  the  company,  but  to  a  con- 
tractor, cannot  be  amended  so  as  to  ciiarge  the  company,  as  a  debtor  to 
the  plaintiff,  for  the  value  of  the  material,  as  goods  sold  and  delivered, 
or  as  goods  of  the  plaintiff  used  and  appropriated  by  the  company  in 
constructing  its  railroad.  Such  an  amendment  would  introduce  a  wholly 
new  and  distinct  cause  of  action :  Montague  v.  Chattanooga  etc.  R.  R. 
Co.,  94  Ga.  668. 

Stockholders.— In  a  suit  against  a  stockholder  of  a  corporation,  the 
common  counts  cannot  be  added  to  the  complaint,  by  amendment, 
when  it  affirmatively  appears  that  they  are  intended  to  present  a  new 
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and  independent  canse  of  action,  different  from  that  stated  in  the 
original  complaint:  Sempie  v.  Glenn,  91  Ala.  245;  24  Am.  St.  Rep.  894, 
Thus,  a  declaration  against  a  stockholder  for  the  debt  of  a  corporation, 
containing  only  the  allegations  to  bring  the  case  within  the  provisions 
of  one  law,  cannot  legally  be  amended,  against  the  defendant's  objec- 
tions, so  as  to  bring  the  case  within  another  law:  Milliken  v.  White- 
house,  49  Me.  527. 

Tort.— An  action  in  form  ex  delicto  cannot  be  amended  so  as  to  state 
an  action  ex  contractu:  Note  to  .Stevenson  v.  Mudgett,  34  Am.  Dec. 
160;  Hackett  v.  Bank  of  California,  57  Cal.  335;  Baldwin  v.  Rood, 
15  N.  Y.  Civ.  Proc.  56;  Board  of  Supervisors  v.  Decker,  34  Wis.  378. 
Thug,  a  declaration  sounding  in  tort,  against  a  railroad  company  for  a 
violation  of  its  duty  aa  a  common  carrier,  cannot  he  amended  by  con- 
verting it  in  whole,  or  in  part,  into  an  action  upon  a  contract  to  carry: 
Cox  V.  Richmond  etc.  R.  R.  Co.,  87  Ga.  747.  So,  if  in  an  action  for  a 
tort  in  wrongfully  taking  and  converting  the  plaintiff's  properly,  there 
is  an  entire  failure  of  proof  that  the  taking  was  wrongful  or  tortious,  or 
that  there  was  any  fraudulent  intent,  tl)e  plaintiff  should  be  nonsuited. 
He  cannot,  at  the  close  of  the  case,  waive  the  tort,  and  recover  as  upon 
a  contract.  An  amendment  changing  the  form  and  nature  of  the  action 
from  tort  to  assumpsit  cannot  be  asked  for  after  the  whole  case  is  fin- 
ished: Ransom  v.  Wetmore,  39  Barb.  104.  The  plaintiff  can  waive  a 
tort  and  sue  in  contract  only  where  the  wrongdoer  has  sold  or  other- 
wise disposed  of  the  property:  Cushman  v.  Jewell,  7,  Hun,  525.  See 
sublivisions,  Trover  and  Conversion,  infra. 

Trtfpatt.—U  the  plaintiff,  in  an  action  on  the  case,  fails  to  establish 
bis  right  as  set  forth  in  his  writ,  he  will  not  be  allowed  to  amend  by 
making  a  different  description  of  his  cause  of  action,  so  that  he  may 
recover  nominal  damages:  Bangor  etc.  R.  R.  Co.  v.  Smith,  49  Me.  9;  77 
Am.  Dec.  246.  If  be  declares  in  trespass,  upon  a  stittute,  to  recover 
penalties  for  cutting  trees  upon  his  land,  he  cannot  change  the  cause  of 
action  by  an  amendment,  inserting  a  general  count  for  breaking  the  close 
and  cutting  the  trees:  Melvin  v.  Smith,  12  N.  H.  462.  In  trespass 
quaro  clausum  fregit,  an  amendment  enlarging  the  plaintiff's  close,  as 
dt.'scril>ed  in  the  declaration,  cannot  be  allowed:  Robinson  v.  Miller,  37 
Me.  312.  In  such  an  action,  for  taking  away  the  annual  profits  of  the 
land,  the  court  will  not  permit  the  declariition  to  be  amended  by  adding 
a  count  for  a  usurpation  of  the  fee:  B;irtlett  v.  Perkins,  13  Me.  87. 
So,  an  amendment  changing  a  declaration  from  quare  clausum  to  case  is 
not  allowable :  Lawry  v.  Lawry,  88  Me.  482.  Nor  will  an  amen<Iment  be 
permitted  a<iding  a  count  in  trespiass  de  l)oni8  asportat  is :  Duncan  v.  Syl- 
vefter,  13  Me.  417;  2?)  Am.  Dec.  612.  If  defendants,  in  an  action  quare 
clausum,  have  occupied  the  land  in  pucb  a  manner  as  to  give  them  title 
under  the  statute  of  limitations,  plaintiffs  cannot,  after  the  statutory 
period  of  limitations  has  run,  amend  their  declaration  so  as  to  recover  for 
trcHpaps  on  land  not  described  in  the  original  declaration.  In  such  a 
case,  the  amendment  intro^luces  a  new  cause  of  action,  and  the  statute 
of  limitations  fairly  applies :  Wolf  v.  Wolf,  158  Pa.  St.  621.  If  the  decla- 
ration in  trespass  vi  et  armisagainst  a  constable  for  an  excessive  distress 
avers  that  the  plaintiff  held  the  premises  aa  the  tenant  of  a  person  named, 
that  a  certain  amount  was  due,  and  that  the  distress  made  wan  excessive, 
the  court  should  not  allow  the  plaintiff  to  amend  so  as  to  change  the 
Averments  which  admitted  the  tenancy,  as  this  would  be  a  substantial 
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change  of  the  cause  of  action  :  Eoyse  v.  May,  93  Pa.  St.  454.  As  no  amend- 
ment should  be  allowed  against  the  protest  of  the  defendant,  which  in- 
troduces into  the  case  a  new  substantive  cause  of  action  different  from 
that  declared  upon,  and  different  from  that  which  the  party  intended 
to  declare  upon  when  he  brought  his  action,  though  the  amendment  be 
such  as  would  in  another  count  have  been  properly  inserted  in  the 
original  declaration,  and  the  new  cause  of  action  is  such,  as  could,  if 
the  plaintiff  had  so  chosen,  been  united  in  the  same  suit  with  the 
original  cause  of  action  actually  sued  upon,  a  count  for  trespass  de  bonis 
asportatis  for  carrying  away  the  plaintiff's  goods,  and  converting  and 
disposing  of  them  to  the  defendant's  use,  cannot,  against  the  defendant's 
protest,  be  added  to  a  declaration  for  trespass  vi  et  armis  for  an  assault 
and  battery  of  the  plaintiff's  person :  Snyder  v.  Harper,  24  W.  Va.  206. 
An  amended  petition  which  states  a  cause  of  action  for  treble  damages 
for  trespass  under  the  statute  states  a  different  cause  of  action,  within 
the  purview  of  the  statute  of  limitations,  from  that  stated  in  the  peti- 
tion for  single  damages  for  the  same  trespass:  HoUiday  v.  Jackson,  21 
Mo.  App.  660,  664.  If  the  cause  of  action  originally  set  out  is  for  the 
mismanagement  of  the  defendants  in  conducting  a  lawfully  established 
bank,  an  amendment  to  the  declaration,  which  sets  up  that  the  alleged 
bank  was  never  legally  chartered,  but  was  a  pretended  institution,  and 
that  the  defendants,  acting  as  directors,  had  circulated  large  amounts 
of  their  promissory  notes  to  be  used  as  money,  etc.,  cannot  be  allowed, 
as  it  would  introduce  a  new  and  distinct  cause  of  action:  Gardner  v. 
Post,  43  Pa.  St.  19. 

Trover  and  Conversion. — An  amendment  seeking  to  change  the  cause 
of  action  from  trover  to  assumpsit  is  not  allowable:  Note  to  Stevenson 
V.  Mudgett,  34  Am.  Dec.  159;  nor  can  an  action  of  trover  be  changed,  by 
amendment,  into  an  action  for  malicious  attachment :  Scovill  v.  Glasner, 
79  Mo.  449.  An  original  declaration  in  trover  for  certain  goods  cannot 
be  amended  by  introducing  a  new  count  charging  that  the  defendant 
attached  the  same  goods  on  a  writ  in  favor  of  the  plaintiff,  and  by  his 
negligence  lost  them:  Goddard  v.  Perkins,  9  N.  H.  488.  In  trover  for 
a  bond,  the  plaintiff  cannot  amend  by  substituting  a  different  cause  of 
action,  namely,  one  for  the  conversion  of  certain  instruments  of  writing 
not  under  seal:  Tryon  v.  Miller,  1  Whart.  11.  A  cause  of  action  for  the 
wrongful  conversion  of  money  cannot,  by  amendment,  be  turned  into  a 
cause  of  action  on  contract  for  money  had  and  received :  Board  of  Super- 
visors V.  Decker,  34  Wis.  378.  So,  a  declaration  charging  the  conversion 
of  a  horse,  called  the  Smith  horse,  cannot  be  amended  so  as  to  recover 
for  the  conversion  of  a  horse  known  as  the  Connor  horse,  they  being 
different  horses,  and  the  plaintiff  intending  to  describe  the  Smith  horse 
and  not  the  Connor  horse,  when  the  writ  was  made:  Nickerson  v.  Brad- 
bury, 88  Me.  i393.  And  if  a  common-law  action  is  brought  against  a  de- 
fendant corporation  for  the  conversion  of  a  promissory  note,  and  the 
plaintiff,  failing  to  secure  service,  makes  certain  stockholders  parties, 
and  files  an  amended  complaint,  stating  a  cause  of  action  under  a  statute 
and  seeking  to  make  them  liable  under  it,  there  is  a  change  of  the  cause 
of  action,  and  the  amended  petition  should  be  stricken  out  on  motion: 
Sears  v.  Missouri  Mortgage  Loan  Co.,  56  Mo.  App.  122.  If  a  complaint 
for  unlawful  conversion  of  personal  property  contains  an  allegation 
waiving  the  tort,  it  is  not  proper  to  allow  an  amendment,  on  the  trial, 
An.  St.  Rbp.,  Vol.  LL— 28 
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striking  oat  the  waiver  of  the  tort :  Cushman  v.  Jewell,  7  Hun,  625.  An 
amendment  changing  a  cause  of  action  from  trover  and  conversion  to 
an  action  of  fraud  and  deceit  should  not  be  allowed:  Parker  v.  Rodea,  79 
Mo.  88.  The  great  liberality  of  the  law  in  allowing  amendments  toper* 
feet  a  pleading  in  respect  to  the  cause  of  action  originally  set  out  does 
not  allow  amendments  on  the  trial  changing  the  cause  of  action  from 
one  thing  to  another:  Sweet  v.  Mitchell,  15  Wis.  641. 

Trusli. — If  an  original  petition  declares  on  a  trust  agreement,  con* 
taining  conditions  whicli  must  have  been  complied  with  before  an  action 
could  be  sustained  thereon,  an  amended  petition  stating  an  ordinary 
cause  of  action  for  money  loaned  unconditionally  and  then  due,  is  a 
change  of  the  cause  of  action,  and  not  permissible:  Heman  v.  Glann, 
129  Mo.  32o. 

WilU.—A.  suit  by  an  executor  for  the  construction  of  a  will  cannot  be 
changed,  by  amendment,  into  a  suit  by  himself  as  trustee  under  a  deed 
from  the  devisee,  asking  for  the  removal  of  a  supposed  cloud  upon  the 
title  of  that  portion  of  the  real  estate;  although  the  same  person  had 
been  executor  and  was  afterward  trustee,  the  law  regards  the  executor 
and  trustee  as  distinct  persons:  Miles  v.  Strong,  60  Conn.  393. 

REMEDIES. — A  pleading  cannot  be  amended  lawfully,  in  a  material 
respect,  except  at  a  time  which  will  give  the  party  against  whom  the 
amendment  is  allowed  a  right  and  opportunity  to  meet  by  proof  the 
new  allegations  made.  He  is  entitled  to  notice  of  the  amendment,  and 
has  a  right  to  defend  against  it,  and  the  court  must  see  that  his  rights 
are  protected:  Ronieyn  v.  Sickles,  108  N.  Y.  650;  Leavenworth  etc. 
R.  R.  Co.  V.  Van  Riper,  19  Kan.  317;  Bennett  v.  Collins,  52  Conn.  Ij 
Joy  V.  Walker,  28  Vt.  442;  Furlow  v.  Miller,  30  Tex.  28;  Cleveland  v. 
Oohrs,  13  S.  C.  397.  Thus,  where  the  plaintiff,  by  amendment,  sets  up 
a  new  cause  of  action,  the  defendant  cannot  be  restricted  in  his  pleas, 
but  may  set  up  any  legal  defense  as  a  matter  of  right:  Gill  v.  Young, 
88  N.  0.  58;  and  if  the  defendant  moves  to  be  allowed  to  file  a  new  an- 
swer and  have  the  case  tried  again  upon  the  facts,  it  is  error  to  deny 
his  motion:  Bennett  v.  Collins,  52  Conn.  1.  It  is  error,  also,  for  the 
court  to  allow  a  pleading  to  be  amended  in  a  material  respect,  and  then 
to  render  judgment  thereon  in  the  absence  of  the  adverse  party,  and 
without  any  notice  to  him:  Leavenworth  etc.  R.  R.  Co.  v.  Van  Riper, 
19  Kan.  317.  If  the  action  as  originally  brought  is  founded  upon  an 
allege<J  written  promise  by  the  defendant  to  pay  to  the  plaintiff  a  debt 
due  him  from  a  third  person,  and  the  plaintiff  is  permitted,  at  the  trial, 
to  amend  his  complaint  by  adding  a  verbal  promise  by  the  defendant  to 
pay  the  debt,  the  defendant  is  entitled  to  amend  his  answer  by  pleading 
the  ntatute  of  limitations  to  the  entire  caune  of  action,  and  his  applica- 
tion to  do  so  is  not  addressed  to  the  diHcretion  of  the  court:  Morton  v. 
Bartning,  68  Cal.  30(3.  But  the  answering  of  an  amended  complaint  is  a 
waiver  of  objection  that  it  alleges  a  new  caust^  of  action  which  arose 
after  the  institution  of  the  suit:  Witkowski  v.  Hern,  82  Cal.  (K)4. 

It  is  often  said  that  the  allowing  or  disallowing  of  an  amendment 
changing  the  cause  of  action,  is  a  matter  for  the  discretion  of  the  court 
below,  and  that  its  ruling  cannot  be  reviewed  on  appeal:  Taylor  v. 
Keler,  61  Conn.  397;  Church  v.  PhillipH,  157  Mass.  586;  Newall  v.  Hua. 
■ey,  18  Me.  249;  36  Am.  Dec.  717;  Watts  v.  Weston,  62  Fed.  Rep.  136; 
Davit  v.  New  York  etc.  R.  R.  Co..  110  N.  Y.  646;  Henry  v.  Cannon,  86 
a.  C.  24;  Trumbov.  Finley,  18  S.  C.  M'y.     This  is  undoubtedly  good 
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practice  where  the  order  is  one  of  refusal,  or  where  it  is  apparent  that 
the  amendment  does  not  set  up  a  new  cause  of  action;  but  where  the 
amendment  does  set  up  a  new  cause  of  action,  and  that  is  the  thing  of 
which  the  defendant  complains,  he  undoubtedly  has  a  right  to  except  to 
it  as  having  been  improperly  allowed,  and  to  have  his  exception  consid- 
ered on  appeal :  Newall  v.  Hussey,  18  Me.  249 ;  36  Am.  Dec.  717 ;  Annis  v. 
Gilmore,  47  Me.  152.  The  defendant  cannot  answer  that  an  amendment 
changing  the  cause  of  action  has  been  allowed.  He  should  object  to 
the  filing  of  the  amendment,  and,  if  it  is  still  allowed,  he  should  except 
and  move  to  strike  it  from  the  files:  Wheeler  v.  West,  78  Cal.  95;  Ogles- 
by  v.  Attrill,  14  Fed.  Rep.  214;  Sears  v.  Missouri  Mortgage  Loan  Co., 
56  Mo.  App.  122.  But  there  is  no  error  in  dismissing  such  a  case  on 
demurrer:  Roberts  v.  Germania  Fire  Ins.  Co.,  71  Ga.  478.  A  demurrer 
may  also  be  properly  sustained  where  the  new  cause  of  action  is  barred 
by  the  statute  of  limitations:  Van  de  Haar  v.  Van  Domseler,  56  Iowa, 
671,  675.  In  hearing  a  motion  to  dismiss  a  count  on  the  ground  that  it 
states  a  new  cause  of  action,  the  court  should  receive  extrinsic  evidence 
to  determine  whether  it  does  so:  Geroux  v.  Graves,  62  Vt.  280.  If  the 
claim  of  the  plaintiff  is  changed,  by  amendment,  into  a  new  and  differ- 
ent cause  and  kind  of  action,  the  order  allowing  such  amendment  being 
erroneous,  all  subsequent  proceedings,  orders,  and  decrees  under  the 
amended  complaint  must  fall  with  the  erroneous  order:  Skinner  v. 
Hodge,  24  S.  C.  165.  A  plaintiff  must  recover  on  the  cause  of  action 
stated  in  his  complaint.  A  judgment  upon  an  amended  complaint 
stating  a  new  cause  of  action  cannot  be  upheld,  where  an  opportune 
objection  was  made:  Barnes  v.  Prewitt,  28  Mo.  App.  163;  and  if  the 
amendment  was  allowed  at  a  time  when  the  defendant's  rights  were 
prejudiced  thereby,  anew  trial  will  be  granted:  Brewer  v.  Jacobs,  22 
Fed.  Rep.  217. 
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FRAUD— FALSE  AND  FRAUDULENT  STATEMENTS.  —  A 
false  statement  intentionally  and  knowingly,  or  fraudulently,  made,  con- 
stitutes fraud ;  and  tiie  statement  of  a  fact  as  true,  which  a  party  does 
not  know  to  be  true,  and  which  he  has  no  reasonable  ground  for  believ- 
ing to  be  true,  is  fraudulent. 

INSURANCE— FRAUD— FALSE  SWEARING.— In  an  action 
upon  a  policy  of  insurance  containing  a  clause  that  it  shall  be  void  if  the 
insured  has  concealed  or  misrepresented  any  material  fact  or  circum- 
stance concerning  the  insurance,  or  in  case  of  any  fraud  or  false  swearing 
touching  any  m  itter  relating  to  the  insurance  or  the  subject  thereof, 
where  the  fraud  relied  on  by  the  defense  is  "  false  swearing,"  the  ex- 
pression "  fraud  and  false  swearing,"  taken  in  connection  with  this  issue, 
has  the  same  significance  as  "fraud  or  false  swearing."  "  False  swear- 
ing" is  fraud,  and  consists  in  knowingly  and  intentionally  stating  upon 
oath  what  is  not  true. 

INSURANCE— AVOIDANCE  OF  POLICY  BY  FALSE  STATE- 
MENTS.— If  a  policy  of  insurance  contains  a  provision  that  it  shall  be 
void  in  case  the  insured  makes  any  misrepresentation  as  to  a  material 
matter,  and  the  insured,  knowingly  and  purposely,  makes  a  false  state- 
ment on  oath  concerning  the  subject  matter,  it  vitiates  the  policy  and 
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bars  his  right  of  recovery,  whether  his  purpose  was  to  deceive  the  com- 
pany or  not. 

NEW  TRIAI^-NEWLY  DISCOVERED  EVIDENCE.— In  decid- 
ing motions  for  new  trials  on  account  of  newly  discovered  evidence,  courta 
have  found  it  necessary  to  apply  somewhat  stringent  rules  to  prevent  the 
endless  mischief  which  a  different  course  would  produce.  Hence,  a  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
unless  the  legitimate  efTect  of  such  evidence  would  require  a  different 
verdict,  and  it  is  made  to  appear  that  injustice  is  likely  to  be  done  by 
refusing  it. 

William  H.  Fogler,  for  the  plaintiff. 

C.  E.  and  A.  S.  Littlefield,  for  the  defendant 

487  FOSTER,  J.  The  plaintiff  was  insured  in  the  defendant 
company  to  the  amount  of  five  hundred  dollars  upon  his  stock 
of  goods  contained  in  a  frame  store.  This  store,  Tvith  all  its 
contents,  was  wholly  destroyed  by  fire.  The  policy  of  insurance 
contained  the  following  clause:  "This  entire  policy  shall  be  '*'*** 
void  if  the  insured  has  concealed  or  misrepresented,  in  writing 
or  otherwise,  any  material  fact  or  circumstance  concerning  the 
insurance  or  the  subject  thereof,  or  if  the  interest  of  the  insured 
in  the  property  be  not  truly  stated  herein,  or  in  case  of  any 
fraud  or  false  swearing  touching  any  matter  relating  to  this  in- 
surance or  the  subject  thereof,  whether  before  or  after  the  loss." 

The  defendant  claimed  that  the  plaintiff  had  been  guilty  of 
false  swearing,  within  the  meaning  of  this  provision  in  the  con- 
tract, both  in  connection  with  his  proofs  of  loss  and  in  hia 
testimony  as  a  witness  on  the  stand,  and  waa  not,  therefore,  en- 
titled to  recover. 

The  verdict  was  for  the  plaintiff  for  five  hundred  and  twenty 
dollars,  and  the  case  comes  before  this  court  on  exceptions, 
and  motion  for  a  new  trial. 

P2xceptions.  Among  other  things,  the  court  instructed  the 
jury,  upon  the  question  of  fraud  and  false  swearing,  as  follows: 
"And  if  a  man  attempt  to  defraud  the  company  by  reason  of 
false  swearing,  then,  by  our  statute,  he  has  forfeited  his  whole 

claim If  he  is  blameless  in  these  particulars,  but  although 

in.Mcc'.irate,  although  he  has  made  missUitements  that  are  not 
chargeable  to  his  dishonesty,  not  chargeable  to  his  falsehood, 
not  c'hargealjle  to  his  desire  and  detennination  to  cheat  and 
defraud,  and  deceive,  but  are  mere  mistakes  of  either  judgment 
or  memory,  then,  gentlemen,  you  will  deal  with  the  witness 
accordingly.  Punish  no  man  for  mistake,  but  visit  condemna- 
tion upon  men  who  are  false  and  fraudulent,  and  upon  such  only. 
....  The  whole  matter  is  for  you,  and  it  is  for  you  to  say 
whether  this  man  has  met  with  a  loss  by  misfortune,  and  has 
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not  attempted,  by  false  swearing,  to  defraud  the  insurance  com- 
'pany.  If  a  preponderance  of  the  evidence  in  the  case  satisfies 
you  that,  having  met  with  a  loss  by  fire  that  occurred  by  mis- 
fortune, without  fraud  on  his  part,  why,  ....  then,  gentle- 
men, he  is  entitled  to  recover  in  this  case And  if  you 

find  his  claim  honest,  untainted  by  fraud  and  false  swearing,  it 
is  your  duty  to  remunerate  him.'* 

These  disconnected  portions  of  the  charge  of  the  presiding 
justice  form  the  basis  of  the  defendant's  bill  of  exceptions;  and 
the  gravamen  of  the  defendant's  complaint  is,  that  "fraud  ^^^ 
and  false  swearing"  are  terms  that  the  court  used  conjunctively 
and  not  disjunctively;  that  the  court  should  have  discriminated 
between  fraud  and  false  swearing  by  employing  the  disjunctive 
"or"  instead  of  the  conjunctive  "and,"  and  the  language  of  the 
charge  should  have  been,  that  the  duty  of  the  jury  was  to 
remunerate  the  plaintiff  if  they  found  his  claim  honest,  untainted 
by  fraud  or  false  swearing,  instead  of  "untainted  by  fraud  and 
false  swearing." 

But  this  is  a  discrimination  altogether  too  subtle  and  refined 
in  its  application  to  the  case  under  consideration.  The  fraud 
relied  on  by  the  defense,  so  far  as  it  relates  to  these  exceptions, 
is  false  swearing,  and  false  swearing  is  fraud.  False  swearing 
consists  in  knowingly  and  intentionally  stating  upon  oath  what 
is  not  true.  A  false  statement  intentionally  and  knowingly,  or 
fraudulently,  made  certainly  constitutes  fraud;  and  the  state- 
ment of  a  fact  as  true  which  a  party  does  not  know  to  be  true, 
and  whi'ch  he  has  no  reasonable  ground  for  believing  to  be  true, 
is  fraudulent:  Leach  v,  Eepnblic  Fire  Ins.  Co.,  58  N.  H.  245; 
Harding  v.  Eandall,  15  Me.  333;  Hammatt  v.  Emerson,  27  Me. 
308;  46  Am.  Dec.  598.  It  was  immaterial,  therefore,  whether 
the  language  employed  was  "fraud  and  false  swearing,"  or  "fraud 
or  false  swearing:"  The  significance  of  these  expressions  is 
the  same,  when  taken  in  connection  with  the  issue  before  the 
jury,  and  the  subject  matter  to  which  they  related. 

There  is  no  contention  but  that  the  couri;  gave  the  jury  in- 
structions that,  if  the  plaintiff  had  knowingly  made  a  false 
statement  upon  oath  in  reference  to  some  material  matter,  it 
would  avoid  the  policy.  But  it  is  insisted  that  these  portions 
of  the  charge  excepted  to  really  modify  that  proposition  by 
requiring  the  jury  to  find,  as  a  requisite  to  fraud  and  false 
swearing,  that  the  statement  or  testimony  must  not  only  be  false, 
but  made  with  an  intent  to  defraud  the  company. 

"We  do  not  so  understand  the  instructions.  The  court  defined 
the  difference  between  a  misstatement  honestly  made,  a  mistake 
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cither  of  judsrmcnt  or  niGmory.  and  statements  that  were  know- 
ingly and  intentionally  false.  Upon  examination  of  the  charge 
in  connection  v^nth  the  fragmentary  portions  about  which  com- 
plaint '^**^  is  made,  we  think  it  was  in  accordance  with  the  law 
as  laid  down  in  Dolloff  v.  Phoenix  Ins.  Co.,  82  Me.  266,  17  Am. 
St.  Rep.  482,  and  Claflin  v.  Commonwealth  Ins.  Co.,  110  U.  S. 
81,  which  hold  that  where  a  clause  like  the  one  mentioned  is 
contained  in  the  policy,  and  the  insured  knowingly  and  pur- 
posely makes  a  false  statement  on  oath,  concerning  the  subject 
matter,  it  vitiates  the  policy  and  bars  his  right  of  recovery, 
whether  his  purpose  was  to  deceive  the  company  or  not,  for  it 
is  "so  nominated  in  the  bond." 

The  exceptions,  therefore,  must  be  overruled. 

Motion.  We  have  examined  the  evidence  with  care,  and  that 
which  is  set  forth  in  support  of  the  motion  as  newly  discovered. 
It  is  unnecessary,  and  would  be  unprofitable,  to  epitomize  the 
testimony  in  an  opinion.  From  an  examination  of  that  upon 
•which  the  verdict  was  based,  we  by  no  means  can  say  that  the 
verdict  was  clearly  wrong,  or  that  the  jury  mnst  have  been  in- 
fluenced by  any  im[)roper  bias  or  prejudice  in  arriving  at  their 
conclusion.  In  reference  to  the  newly  discovered  evidence,  we 
are  not  so  strongly  impressed  as  to  feel  warranted  in  granting  a 
new  trial.  It  has  long  been  the  settled  doctrine  of  this  court 
that  a  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  unless  it  seems  to  the  court  probable  that  it 
might  alter  the  verdict:  Snowman  v.  Wardwell,  32  Me.  275; 
Handly  v.  Call,  30  Me.  9;  Todd  v.  Chipman,  62  Me.  189.  The 
court  very  pertinently  remarked  in  State  v.  Carr,  21  N.  H.  166, 
53  Am.  Dec.  179,  that  "in  deciding  motions  for  new  trials  on  ac- 
count of  newly  discovered  evidence,  courts  have  found  it  neces- 
sary to  apply  somewhat  stringent  rules,  to  prevent  the  endless 
mischief  which  a  different  course  would  produce."  And  this 
court,  in  the  recent  case  of  State  v.  Stain,  82  Me.  472,  490,  had 
occasion  to  consider  the  question  and  state  the  doctrine  somewhat 
fully,  applicable  to  cases  of  this  nature,  and  the  decisions  are 
there  referred  to,  which  hold  that  the  rule  is  applicable  alike  in 
civil  and  criminal  cases.  '^Notwithstanding  the  discretion  of  the 
court  in  such  cases,"  remark  the  court,  "is  very  broad,  and  will  be 
exercised  by  the  court  in  granting  a  new  trial  whenever  a  proper 
case  is  presented,  yet  there  are  well-settled  rules  by  which  the 
court  in  this  as  well  as  all  other  cases  should  be  governed.  In 
*®*  order  to  warrant  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence,  it  should  be  made  to  appear  that  injustice  is 
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likely  to  be  done  by  refusing  it,  and  therefore  it  becomes  neces- 
sary for  the  court  to  take  into  consideration  the  weight  and  im- 
portance of  the  new  evidence,  its  bearing  in  connection  with  the 
evidence  on  the  former  trial,  and  even  the  credibility  of  the  wit- 
nesses." Tested  by  these  rules,  the  case  before  us  is  one  where 
the  verdict  should  not  be  disturbed.  Much  of  the  alleged  newly 
discovered  evidence  is  negative  in  its  character — that  which  the 
witnesses  did  not  see  or  notice.  With  all  of  this  applied  to  the  evi- 
dence in  the  former  trial,  its  bearing  would  not,  in  our  opinion, 
be  of  sufficient  weight  to  change  the  result. 

In  considering  the  motion,  we  are  not  to  inquire  whether,  tak- 
ing the  newly  discovered  evidence  in  connection  with  that  given 
on  the  former  trial,  a  jury  might  be  induced  to  give  a  different 
verdict,  but  whether  the  legitimate  effect  of  such  evidence  would 
require  a  different  verdict:  Commonwealth  v.  Flanagan,  7  Watts 
&  S.  423;  State  v.  Stain,  82  Me.  472,  491. 

Exceptions  and  motion  ovemiled. 


FRAUD-FALSE  AND  FRAUDULENT  STATEMENTS.— If  a  party 
states  as  of  his  own  knowledge  material  facts  susceptible  of  knowledge, 
which  are  false,  lie  is  guilty  of  fraud ;  and  one  who  makes  a  representa- 
tion without  knowing  whether  it  is  true  or  false  is,  in  morals  and  in 
law,  as  blameable  as  if  he  made  it  knowing  it  to  be  false:  See  mono- 
graphic note  to  Cottrill  v.  Krum,  18  Am.  St.  Rep.  560. 

INSURANCE  — FRAUD— FALSE  SWEARING— AVOIDANCE  OF 
POLICY.— A  policy  of  insurance  is  avoided  by  fraud  and  false  swearing: 
Jones  v.  Mechanics'  Fire  Ins.  Co.,  36  N.J.  L.29;  13  Am.  Rep.  405;  but 
not  by  a  mere  mistake,  though  the  policy  itself  declares  that  fraud, 
false  swearing,  misstatement,  or  concealment  of  a  material  fact  by  the 
assured  shall  render  it  void:  National  Bank  v.  Union  Ins.  Co.,  88  Cal. 
497;  22  Am.  St.  Rep.  324;  Jones  v.  Mechanics' Fire  Ins.  Co.,  36  N.  J.  L. 
29;  13  Am.  Rep.  405.  But  a  material  misrepresentation  by  the  insured 
as  to  the  property  insured  renders  the  policy  void:  Note  to  Keeler  v. 
Niagara  Fire  Ins.  Co.,  84  Am.  Dec.  719.  A  misrepresentation  renders 
the  policy  void  on  the  ground  of  fraud:  Note  to  Continental  Life  Ins. 
Co.  V.  Rogers,  59  Am.  Rep.  817;  and  if  it  is  conditioned  to  be  void  "in 
case  of  any  misrepresentation  whatever,"  any  misrepresentation, 
whether  material  or  not,  will  avoid  it:  Graham  v.  Fireman's  Ins.  Ca, 
87N.Y.  69;  41  Am.  Rep.  349.  Fraud  in  any  part  of  a  formal  statement 
of  losses  taints  the  whole,  especially  where  the  policy  contains  a  stipu- 
lation that  "any  fraud,  or  attempted  fraud,  or  false  swearing  on  the 
part  of  the  assured  shall  cause  the  forfeiture  of  all  claims  under  this 
policy":  Dolloff  v.  Phoenix  Ins.  Co.,  82  Me.  266;  17  Am.  St.  Rep.  482. 
This  case  shows  that  false  swearing  alone,  without  its  operating  as  a 
fraud  upon  the  company,  forfeits  the  policy. 

NEW  TRIAL. — A  motion  for  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence,  will  not  be  granted,  though  the  evidence  might  have 
justified  a  different  result,  if  the  court  is  satisfied  that  substantial  jus- 
tice has  been  done  between  the  parties:  Smith  v.  Shultz,  1  Scam.  490; 
32  Am.  Dec.  33.  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  unless  it  appears  that  such  evidence,  if  received  at 
the  former  trial,  ought  to  or  might  have  changed  the  result:  Fleet  v. 
Hollenkemp,  13  B.  Mon.  219;  56  Am.  Dec.  563.  It  will  not  bo  granted 
when  such  evidence  will  not  change  the  result:  McCluskyv.  Gerhauser, 
2  Nev.  47;  90  Am.  Dec.  512. 
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Larrabee  V.  Hascall. 

(88  MA.IMK,  511.] 

GIFT  CAUSA  MORTIS  — PASS-BOOK  AND  ORDER  ON 
BANK. — The  delivery  of  a  savings  bank  pass-book,  with  an  order  upon 
the  bank  to  pay  a  specific  part  ot  tlie  deposit  represented  by  the  pass- 
book to  the  payee  ol  the  order,  though  accompanied  by  a  declaration  of 
trust,  is  a  valid  gift  causa  mortis,  when  made  during  the  donor's  last 
sickness. 

GIFT  CAUSA  MORTIS  —  DELIVERY.  —  Actual  delivery  of 
property  as  a  gift,  so  far  as  the  nature  of  it  will  admit  of  delivery,  to- 
gether with  a  delivery  of  the  evidence  and  means  of  reducing  the  gift 
to  pot-session,  is  sufiicient,  bo  far  as  tlie  element  of  delivery  is  concerned, 
to  pass  the  title  as  a  gift  causa  mortis. 

GIFT  CAUSA  MORTIS  — TERMS  AND  QUALIFICATIONS.— 
The  fact  that  the  donee  of  a  gift  takes  it  upon  the  terms  and  qualifi- 
cations annexed  to  it  as  prescribed  by  the  donor  will  not  defeat  it,  or 
affect  its  validity  as  a  gift  causa  mortis. 

GIFT  CAUSA  MORTIS— REQUISITES— IN  EXTREMIS.- It 
is  essential  to  the  validity  of  a  gift  causa  mortis  that  it  be  made  under 
appreliension  of  death  from  some  present  disease,  or  other  impending 
peril,  tlioiigh  ii  is  not  necessary  that  the  donor  should  die  of  the  disease 
from  which  he  apprehended  death.  Neither  is  it  necessary  that  the 
gift  should  be  made  in  extremis,  when  there  is  no  time  or  opportunity 
to  make  a  will;  and  there  is  no  limit  of  time  within  which  the  donor 
must  die  to  make  such  a  gift  valid.  The  only  rule  is,  that  he  must  not 
recover  from  that  illness. 

GIFT  CAUSA  MORTIS  — PASS-BOOK  AND  ORDER  ON 
BANK  FOR  PART  OF  DEPOSIT.— If  one,  during  his  last  sickness, 
six  weeks  l>efore  his  death,  delivers  to  his  nurse  and  attendant  a  sav- 
ings bank  pass-book,  with  an  order  upon  the  bank  to  pay  a  specific 
part  of  the  deposit  represented  by  the  pass-book  to  tlie  payee  of  the 
order,  saying:  "Take  this,  Jim;  when  1  am  gone,  draw  the  money,  put 
a  monument  over  my  brother  Stillman's  grave,  pay  my  funeral  ex- 
penses, and  the  rest  is  yours" ;  and  the  payee,  two  days  after  the 
donor's  death,  draws  the  amount  of  the  oriler,  and  surrenders  the 
book,  representing  the  remainder  of  the  deposit,  to  the  administrator, 
the  order,  accompanied  by  a  delivery  of  tlie  bank-book,  constitutes  an 
equitable  assignment  and  valid  transfer  of  the  amount  represented  by 
the  order,  though  it  is  not  for  the  full  amount,  and  the  dotiee,  having 
executed  the  trust,  is  not  liable  to  the  administrator  for  the  money 
drawn  on  the  order. 

Action  by  Albert  W.  Larrabee,  as  administrator  of  John  P. 
Larrabee,  deceased,  to  recover  a  certain  sum  of  money  from  the 
defendant. 

A.  R.  Savage  and  H.  W.  Oakes,  for  the  plaintiff. 

W.  H.  Newell  and  W.  B.  Skelton,  for  the  defendant 

616  FOSTER,  J.  The  plaintiff,  as  administrator  of  John  P. 
liarrabce,  deceased,  brings  this  suit  to  recover  of  the  defendant 
the  sum  of  two  hundred  dollars,  which  he  claims  to  belong  to  the 
efltate  of  the  deeonsed,  drawn  by  the  defendant  froon  the  Auburn 
Sa%nn;r8  Bank,  two  days  after  the  decease  of  the  intestate,  upon 
the  following  order: 
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**West  Durham,  April  25,  1892. 
"To  the  Treasurer  of  the  Auburn  Savings  Bank: 

"Pay  to  James  A.  Hascall  two  hundred  dollars,  and  charge 
the  same  to  Deposit  Book  No.  11875. 

"JOHN    P.  LAKRABEE. 
**Witness,  Charles  H.  Hasoall." 

The  case  shows  that  deceased  was  seventy-two  years  old,  lived 
alone,  and  had  been  sick  for  about  six  momths  prior  to  his  de- 
cease, and  from  this  sickness  he  died.  It  appears  that  the  defend- 
ant nursed  and  cared  for  him  for  about  three  months  ^^^  prior 
to  his  death,  which  occurred  June  11,  1892.  When  the  order 
was  drawn,  and  at  the  time  of  his  death,  the  deceased  had  a  de- 
posit in  the  Auburn  Savings  Bank  for  four  hundred  and  eighty- 
six  dollars  and  twenty-six  cents.  At  the  time  the  order  was 
drawn  and  signed,  the  deceased  delivered  it,  together  with  the 
savings  bank  book,  to  the  defendant,  saying  to  him:  "Take  this, 
Jim;  when  I  am  gone,  draw  the  money,  put  a  monument  over 
my  brother  Stillman's  grave,  pay  my  funeral  expenses,  and  the 
rest  is  yours." 

The  defendant  took  the  order  and  book,  and  retained  them  in 
his  possession  till  after  the  decease  of  said  Larrabee.  Two  days 
after  his  decease,  the  defendant  presented  the  order  and  book  to 
the  bank,  and  drew  the  two  hundred  dollars,  and  afterward  sur- 
rendered the  bank-book,  with  the  remainder  of  the  deposit 
therein,  to  the  administrator,  who  demanded  that  he  should  pay 
over  the  two  hundred  dollars  to  him. 

Subsequently,  the  defendant  paid  out  from  the  sum,  thus  drawn 
upon  the  order,  all  but  twelve  dollars  for  the  funeral  expenses  of 
the  deceased  and  for  the  monument  of  his  brother  Stillman,  in 
accordance  with  the  request  of  said  deceased  at  the  time  the 
order  and  bank-book  were  delivered  to  him. 

We  do  not  think,  from  the  facts  as  they  appear,  that  the  plain- 
tiff is  entitled  to  recover. 

Had  the  order  been  for  the  full  amount  represented  by  the 
savings  bank  book,  there  could  be  no  question  but  that  such  an 
order,  accompanied  by  the  bank-book,  would  constitute  a  valid 
transfer  of  the  funds,  without  further  notice,  or  even  an  accept- 
ance of  the  order  by  the  bank:  Kingman  v.  Perkins,  105  Mass. 
Ill;  Kimball  v.  Leland,  110  Mass.  325;  Foss  v.  Lowell  etc. 
Sav.  Bank,  111  llass.  285. 

In  Kimball  v.  Leland,  110  Mass.  325,  a  depositor  delivered 
an  order  for  the  payment  of  the  deposit,  and  also  the  bank-book, 
to  a  person  for  the  purpose  of  transferring  the  money  repre- 
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sented  by  the  order  and  book.  The  order  and  bank-book  were 
not  presented  to  the  bank  till  after  the  death  of  the  donor,  and 
it  was  held  that  such  order  and  delivery  of  the  bank-book  con- 
stituted a  complete  transfer  as  against  the  next  of  kin  of  the 
donor,  notwithstanding  the  money  was  not  drawn  during  the  life 
of  the  **''  donor.  Nor  is  there  any  doubt  that  an  order  for  a 
specific  fund,  which  is  identified  by  the  order  itself,  would  con- 
stitute a  valid  assignment  of  that  fund,  as  was  held  in  King- 
man V.  Perkins,  105  Mass.  Ill;  Holbrook  v.  Payne,  151  Jilass. 
383,  384;  21  Am.  St.  Rep.  456.  And  so  would  an  order  for  a 
part  only  of  an  entire  debt,  or  demand,  constitute  an  equitable 
assignment  to  a  party  so  as  to  be  good  as  bet);s'een  him  and  the 
debtor  upon  trustee  process  in  cases  where  just  and  equitable  re- 
sults may  be  accomplished  thereby:  Exchange  Bank  v.  McLoon, 
73  Me.  498;  40  Am.  Rep.  388;  Roberts  v.  Noyes,  76  Me.  590, 
593;  Ilorne  v.  Stevens,  79  Me.  262;  Dana  v.  Third  Nat.  Bank, 
13  Allen,  445,  447;  90  Am.  Dec.  216;  James  v.  Newton,  142 
Mass.  366,  374;  56  Am.  Rep.  692. 

In  the  case  at  bar,  the  order,  it  is  true,  was  not  for  the  full 
amount  of  the  deposit  represented  by  the  bank-book,  but,  not- 
withstanding that  fact,  the  intention  of  the  deceased  is  clearly 
manifest,  and  that  was  to  transfer  a  specific  and  definite  sum. 
With  the  delivery  of  that  order  and  the  bank-book  to  the  defend- 
ant, we  are  unable  to  perceive  any  valid  reason  why  the  deceased 
did  not  thereby  transfer  his  title  to  that  specific  sum  as  effectually 
as  though  it  had  been  for  the  entire  amount  of  the  deposit:  Brill 
V.  Tuttle,  81  N.  Y.  454;  37  Am.  Rep.  515.  Such  was  undoubt- 
edly his  intention,  manifested  by  the  language  of  the  order  itself 
and  the  attendant  circumstances.  It  was  certainly  an  equitable 
assignment,  and  it  is  held,  both  in  England  and  this  country, 
that  any  delivery  of  property  which  transfers  to  the  donee  either 
the  legal  or  equitable  title  is  sufficient  to  effectuate  a  gift:  Rid- 
den V.  Thrall,  125  N.  Y.  572,  577;  21  Am.  St.  Rep.  758,  and 
cases  there  cited;  Basket  v.  Hassell,  107  U.  S.  602,  610.  In  Brill 
V.  TuttJe,  81  N.  Y.  454,  37  Am.  Rep.  515,  the  New  York 
decisions  are  reviewed,  and  it  is  there  held  that  if  the  language 
is  ambiguous,  and  the  order  not  negotiable,  "the  attendant  cir- 
cumstances may  be  shown  to  determine  the  intention  and  under- 
standing of  the  parties."  There  is  a  distinction  to  be  noticed 
between  those  instruments  which  are  in  form  negotiable,  and  on 
their  face  show  that  they  were  drawn  upon  a  particular  fund, 
and  those  that  are  not  negotiable:  TTolbrook  v.  Payne,  151  Mass. 
383,  384;  21  Am.  St.  Rep.  456;  Whitney  v.  Eliot  Nat.  Bank, 
137  Mass.  351,  355;    50  Am.  Rep.  316. 
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•^^^  In  this  case,  the  order  was  not  negotiable.  It  was  signed 
by  the  deceased,  and  the  same,  together  with  the  bank-book,  was 
delivered  to  the  defendant  in  the  presence  of  the  person  who 
witnessed  it.  At  the  same  time,  therpi^was  a  declaration  of  trust, 
that  the  defendant  was  to  take  the  same,  and  when  the  deceased 
was  gone,  to  draw  the  money,  put  a  monument  over  his  brother's 
grave,  pay  his  funeral  expenses,  and  the  rest  to  keep  for  himself. 
This  was  a  gift  coupled  with  a  trust  which  the  defendant  has 
executed. 

This  delivery  of  the  evidence  and  means  of  reducing  the  gift 
to  possession,  was  sufficient,  so  far  as  the  element  of  delivery 
was  concerned,  to  pass  the  title  as  a  gift  causa  mortis.  There  was 
actual  delivery  so  far  as  the  nature  of  the  property  would  admit 
of:  Hatch  v.  Atkinson,  56  Me.  324;  96  Am.  Dec.  464;  Hill  v. 
Stevenson,  63  Me.  364;  18  Am.  Eep.  231;  Curtis  v.  Portland 
Sav.  Bank,  77  Me.  151,  153;  52  Am.  Eep.  750;  Barker  v.  Frye, 
75  Me.  29,  33;  Drew  v.  Hagerty,  81  Me.  231;  10  Am.  St.  Eep. 
255;  Pierce  v.  Boston.  Five  Cents  Sav.  Bank,  129  Mass.  425;  37 
Am.  Eep.  371. 

In  Bonieman  v.  Sidlinger,  15  Me.  429,  33  Am.  Dec.  626,  it 
was  held  that  a  negotiable  promissory  note,  payable  to  order, 
may  be  the  proper  subject  of  a  gift  causa  mortis  without  indorse- 
ment; that  the  equitable  interest  passes  to  the  donee,  and  that  if 
there  is  a  mortgage  given  as  collateral  security,  it  would  be  held 
in  trust  for  his  benefit,  and  may  be  enforced  in  the  name  of  the 
representative  of  the  donor,  as  the  note  may  be,  also,  if  neces- 
sary. The  same  doctrine  is  established  in  several  Massachusetts 
cases,  among  which  are  Bates  v.  Kempton,  7  Gray,  382,  and 
Pierce  v.  Boston  Five  Cents  Sav.  Bank,  129  Mass.  425,  433;  37 
Am.  Eep.  371. 

So  delivery  of  a  bank-book,  without  an  assignment  even,  passes 
an  equitable  title  to  the  fund  which  it  represents:  Grover  v. 
Grover,  24  Pick.  261;  35  Am.  Dec.  319;  Parish  v.  Stone,  14  Pick. 
198;  25  Am.  Dec.  378;  Basket  v.  Hassell,  107  U.  S.  602,  611. 

Applying  to  this  case  the  strictest  rules  laid  down  in  the  de- 
cided cases  as  necessary  to  constitute  a  valid  gift  causa  mortis, 
and  it  will  stand  the  test.  This  delivery,  accompanied  by  the 
declaration  of  trust,  was  the  unmistakable  manifestation  of  the 
intention  of  the  donor  of  making  a  final  disposition  of  the  two 
hundred  dollars  represented  by  the  order  and  bank-book,  '*** 
and  was  a  valid  gift  causa  mortis.  The  defendant  held  the 
same  in  trust  upon  the  terms  expressly  prescribed  by  the  donor 
at  the  time  the  gift  was  perfected  by  delivery  to  him:  Clough 
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V.  Clough,  117  Mass.  83;  Sheedy  v.  Roach,  124  Mass.  472;  26 
Am.  Rep.  680. 

Nor  does  the  fact  that  the  defendant,  as  donee,  took  the  gift 
upon  the  terms  and  qualifications  annexed  to  it,  as  prescribed  by 
the  donor,  defeat  it,  or  affect  its  validity  as  a  gift  causa  mortis: 
Dresser  v.  Dresser,  46  Me.  48;  Bomeman  v.  Sidlinger,  15  Me. 
429;  33  Am.  Dec.  026;  Borneman  v.  Sidlinger,  21  Me.  185; 
Curtis  V.  Portland  Sav.  Bank,  77  Me.  151,  153;  52  Am.  Rep. 
750;  Clough  v.  Clough,  117  Mass.  83;  Hills  v.  Hills,  8  Mees.  & 
W.  401. 

In  the  case  of  Curtis  v.  Portland  Sav.  Bank,  77  Me.  151, 
52  Am.  Rep.  750,  there  was  a  delivery  of  the  bank-book,  and  ac- 
companying the  gift  was  this  language  by  the  donor:  ''Now  keep 
this,  and  if  an3rthing  happens  to  me,  bury  me  decently,  and  put 
a  headstone  over  me,  and  anything  that  is  left  is  yours."  The 
court  there  held  that  the  gift  was  valid  as  causa  mortis,  and  that 
it  was  coupled  with  the  trust  that  the  donee  should  provide  for 
the  funeral  expenses  of  the  donor,  and  see  that  a  headstone  was 
furnished  in  accordance  with  the  declaration  of  trust. 

A  gift  of  this  nature  cannot  avail  against  creditors,  and  the 
donee  would  take  it  subject  to  the  right  of  the  administrator  to 
reclaim  it  if  necessary  for  the  payment  of  debts  of  the  deceased: 
ilitchell  V.  Pease,  7  Cush.  350.  But  there  being  no  creditors 
whose  rights  could  be  affected  by  it,  the  transaction  was  one 
where  the  administrator  stands  in  no  better  position  than  would 
the  deceased  himself,  and  is  equally  effectual  whether  with  or 
■without  consideration. 

It  is  true  that  the  donor  did  not  die  for  a  month  and  a  half 
after  the  gift  was  made,  yet  at  the  time  it  was  made  he  was  suf- 
fering from  the  sickness  from  which  he  died.  He  was  under 
the  apprehension  of  death,  and  was  then  so  sick  that  he  required 
a  nurse,  and  this  sickness  continued  to  increase  until  it  termi- 
nated in  death. 

In  Ridden  v.  Thrall,  125  N.  Y.  572,  21  Am.  St  Rep.  758,  in  an 
action  to  determine  the  title  to  certain  funds  deposited  in  various 
savings  banks,  wlipre  the  donor  had  delivered  a  box  containing 
liis  bank-books  '****  to  the  donee,  the  court,  in  discussing  the  ele- 
ments necessary  to  constitute  a  gift  causa  mortis,  held  that,  to 
sustain  such  gift,  it  must  be  made  under  apprehension  of  death 
from  »ome  present  disease,  or  other  impending  peril,  though  it 
was  not  nooesaary  to  the  validity  of  the  gift  that  the  donor  should 
die  of  the  disease  from  which  he  apprehended  death;  and  that  the 
gift  would  become  void  by  recovery  from  the  disease,  or  escape 
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from  the  peril;  but  that  it  was  not  necessary  that  the  gift 
should  be  made  in  extremis  and  when  there  is  no  time  or  oppor- 
tunity to  make  a  will,  and  that  it  would  be  sufficient  to  render 
the  gift  effectual  if,  before  his  recovery  from  the  disease  from 
wliich  he  apprehended  death,  he  should  die  from  some  other  dis- 
ease existing  at  the  same  time.  "In  many  of  the  reported  cases," 
say  the  court,  "the  gift  was  made  weeks,  and  even  months,  before 
the  death  of  the  donor,  when  there  was  abundant  time  and 
opportunity  for  him  to  have  made  a  will":  2  Kent's  Commen- 
taries, 444;  Story's  Equity  Jurisprudence,  sees.  606,  607;  3 
Pomeroy's  Equity  Jurisprudence,  sec.  1146;  Grymes  v.  Hone, 
49  N.  Y.  17,  21;  10  Am.  Eep.  313.  In  the  case  last  cited,  the 
coTirt  say:  "True,  the  donor  died  five  months  thereafter;  but  we 
are  referred  to  no  case  or  principle  that  limits  the  time  within 
which  the  donor  must  die  to  make  such  a  gift  valid.  The  only 
rule  is,  that  he  must  not  recover  from  that  illness":  See,  also, 
Williams  v.  Guile,  117  N.  Y.  343. 

In  the  case  before  us,  the  gift  was  made  during  the  last  sick- 
ness of  the  donor;  it  was  evidenced  by  every  eleanent  necessary 
to  constitute  a  valid  gift;  it  was  coupled  with  a  trust  reposed  in, 
and  conferred  upon,  the  defendant  to  perform  certain  duties,  the 
terms  of  which  were  to  be  performed  after  the  decease  of  the 
donor.  That  trust  appears  to  have  been  fully  and  faithfully 
executed.  The  title  to  the  property,  therefore,  so  far  as  the 
deceased,  his  administrator  and  the  bank  were  concerned,  was, 
by  the  order  in  writing  and  the  delivery  of  the  sarnie  together 
with  the  savings  bank  book,  vested  in  the  defendant. 

Judgment  for  defendant. 

GIFTS  CAUSA  MORTIS— PASS-BOOK  OF  BANKS.-A  donatio 
causa  mortis  must  be  completely  executed,  so  far  as  delivery  is  con- 
cerned, in  the  lifetime  of  the  donor,  precisely  as  required  in  the  case  of 
gifts  inter  vivos.  To  constitute  a  valid  gift  there  must  be  a  delivery  of 
the  property  with  intent  on  the  donor's  part  to  divest  himself  of  title 
and  possession.  Any  delivery  is  sufficient  which  is  as  complete  as  the 
nature  of  the  thing  given  and  the  circumstances  of  the  parties  permit, 
and  which  enables  the  donee  to  obtain  control  of  the  object  which  it  is 
intended  to  transfer:  Crook  v.  First  Nat.  Bank,  83  Wis.  81 ;  35  Am.  St. 
Rep.  17;  Beaver  v.  Beaver,  117  N.  Y.  421 ;  15  Am.  St.  Rep.  531;  Drew 
V.  Hagerty,  81  Me.  231 :  10  Am.  St.  Rep.  255;  Love  v.  Francis,  63  Mich. 
181 ;  6  Am.  St.  Rep.  290.  To  make  valid  a  gift  causa  mortis,  either  the 
thing  given,  or  the  means  of  reducing  it  to  possession,  should  be  deliv- 
ered to  the  donee:  Note  to  Thomas  v.  Lewis,  37  Am.  St.  Rep.  848.  A 
gift  causa  mortis  of  money  deposited  in  a  savings  bank  may  be  consum- 
mated hv  a'deiivery  to  the  donee  of  the  bank-book  representing  the  de- 
posit: Jones  v.  Weaklev,  99  Ala.  441  ;  42  Am.  St.  Rep.  84,  877;  Drew  v. 
Hagerty,  81  Me.  231;  10  Am.  St.  Rep.  255;  Brunn  v.  Schuett,  48  Am. 
Rep.  510,  and  note.  Contra,  notes  to  Bradley  v.  Hunt,  23  Am.  Dec.  603. 
The  gift  of  a  savings  hank  hook  causa  mortis  carries  the  deposit  with- 
out any  assignment:  Pierce  v.  Boston  Five  Centa  Savings  Bank,  129 
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Mass.  425;  37  Am.  Rep.  371;  Tillinghast  v.  Wheaton,  8  R.  I.  536;  94 
Am.  Dec.  126;  if  such  is  the  intention  of  the  donor:  Jones  v.  Weakley, 
99  Ala.  441 ;  42  Am.  tit.  Rep.  84.  The  delivery  of  a  saving's  bank  pass- 
book, with  an  assignment  of  the  deposit,  is  a  valii  gift  causa  mortis: 
Sh»e  ly  V.  Reach,  124  Mass.  472;  26  Am.  Kep.  680.  There  is  a  distinc- 
■  ion,  however,  between  cases  where  the  delivery  is  tiiat  of  a  savings 
bank  book  and  that  of  an  ordinary  bank  of  deposit.  In  the  latter  case 
the  delivery  of  the  pass-book  showing  the  amount  of  a  deposit  is  not  suf- 
ficient to  perfect  a  gift  causa  mortis  of  the  money  on  dejwsit:  Jones  ?. 
Weakley,  99  Ala.  441 ;  42  Am.  St.  Rep.  84;  Thomas  v.  Lewis,  89  Va.  1; 
37  Am.  St.  Rep.  848.  A  gift  of  savings  bank  books,  causa  mortis,  is 
good,  especially  where  it  appears  certain  from  the  whole  evidence  that 
the  donor  intended  to  bestow  his  estate  on  the  donee,  and  died  in  the 
belief  that  he  had  done  so:  Goulding  v.  Horbury,  85  Me.  227;  35  Am. 
St.  Rep.  357.  A  gift  causa  mortis  must  be  in  apprehension  of  some 
present  disease  or  some  other  impending  peril,  and  becomes  void  upon 
recovery  from  the  disease  or  escape  from  the  peril.  If  the  donor  does 
not  recover,  the  gift  is  good,  though  death  results  from  a  cause  not  ap- 
prehended b^  him.  Such  a  gilt  need  not  be  made  in  extremis  when 
there  is  no  time  or  opportunity  to  make  a  will:  Bidden  v.  Thrall,  125 
N.  Y.  672;  21  Am.  St.  Bep.  758. 


Bearoe  V.  Bass. 

[88  Maine,  521.] 

LTBEL.— MATTERS  OF  PUBLIC  INTEREST  AND  CONCERN 
are  legitimate  subjects  of  newspaper  criticism.  Every  one  has  a  right 
to  comment  on  such  matters,  so  long  as  he  does  so  fairly  and  with  an 
honest  purpose.  Such  comments  or  criticisms  are  not  libelous,  however 
pevere  in  their  terms,  unless  they  are  written  maliciously.  They  are 
not  libelous  without  the  averment  and  proof  of  special  damage,  unless 
they  go  further  and  attack  some  individual  connected  with  such  matters, 

LIBEI^ORITICISM  OF  PUBLIC  WORK— DEFAMATION  OF 
PERSON. — So  long  aa  comment  and  criticism  upon  a  public  work  are 
conlined  to  it,  and  are  fair  and  reasonable,  there  is  no  libel,  because 
there  is  no  defamation  of  the  individual  who  performed  the  work,  and 
it  <;annot  be  made  lil)elou8  by  any  attack  upon  the  private  or  business 
reputation  of  some  other  person,  however  much  malice  may  exist;  but 
when  it  becomes  an  attack  upon  the  private  or  Vmsiness  character  of  the 
one  who  performed  the  work,  the  element  of  malice  cx)mes  in  and  stamps 
the  language  as  libelous. 

LII'.EI^MATTERS  OF  PUBLIC  INTEREST— PRIVILEGED 
COMMUNICATION.— In  regard  to  matters  of  public  interest,  all  that 
is  necessary  to  render  the  words  spoken  or  publishe*!  privileged  is,  that 
they  f<hould  l>e  communicated  in  goo<i  faith,  without  malice,  to  those 
who  have  an  interest  in  the  subject  matter  to  which  they  refer,  and  in 
an  honest  belief  that  the  communication  is  true,  such  belief  being 
founded  on  reasonable  and  probable  grounds. 

LIBEL— PRIVILEGED  COMMUNICATION —BURDEN  OF 
PROOF. — If  the  matter  complained  of  as  libelous  is  privileged,  Ine  bur- 
den of  proving  malice  lies  on  the  plaintiff,  and  the  defendant  cannot  be 
called  on  to  prove  that  he  was  not  actuated  by  malice  until  some  evi* 
dene  of  malice,  more  than  a  mere  scintilla,  has  been  adduced  by  the 
plaintiff. 

LIBEL— INNUENDO— The  office  of  an  innuendo  Is  to  explain 
what  has  already  been  expressed;  but  not  to  enlarge  or  change  ih» 
tense  of  the  previous  words. 
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LIBEL— LEGITIMATE  MATTER  FOR  PUBLIO  DISCUSSION. 
The  character  of  the  construction  of  a  public  building,  such  as  a  city 
hall,  is  a  matter  of  public  importance  and  interest  to  the  inhabitants 
and  taxpayers,  and  is,  therefore,  a  legitimate  matter  for  public  discus- 
sion by  newspapers,  as  well  as  all  others  interested  in  thejconstruction 
of  such  an  important  public  work. 

LIBEL-CONSTRUOTION  OF  CITY  HAL1>-PRIVILEGED 
COMMUNICATION.— The  plaintiffs  had  contracted  to  build  the  Bangor 
city  hall,  a  public  building  designed  to  be  used  and  occupied  by  the  gov- 
ernment of  the  city  for  public  purposes,  estimated  to  cost  one  hundred 
thousand  dollars,  but  ultimately  costing  considerably  more  than  that 
amount.  During  the  construction  of  1  he  building,  and  while  an  election 
for  mayor  was  pending,  the  defendants  published  what  was  claimed  to 
be  a  libelous  article  in  their  paper.  That  portion  of  it  claimed  to  be 
libelous  was  as  follows:  **  The  mason  work  is  of  the  poorest  quality,  and 
it  should  not  be  accepted  by  the  city.  Too  much  sand  has  been  used  in 
the  mortar,  and  to  such  an  extent  that  it  does  not  prevent  the  alkali, 
which  is  the  life  of  the  mortar,  from  running  out,  as  can  be  seen  by  the 
white  appearance  of  the  building.  Very  many  of  the  bricks  are  loose, 
the  mortar  being  too  lifeless  to  hold  them  together  and  the  contractors 
should  be  obliged  to  take  down  and  replace  the  imperfect  sections  of  the 
walls.  The  doings  of  the  old  Tweed  ring,  in  New  York,  were  no  worse 
than  much  that  has  been  done  in  connection  with  our  city  building." 
This  language  was  held  to  be  a  privileged  communication,  and  not  libel- 
ous, as  it  was  but  a  fair  and  reasonable  criticism  upon  the  work  which 
entered  into  the  construction  of  the  building,  and  did  not  attack  the 
character  of  the  plaintiffs,  either  as  individuals  or  in  their  business  as ' 
contractors. 

A.  R.  Savage  and  H.  W.  Oakes,  for  the  plaintiffs. 

F.  H.  Appleton,  H.  R.  Chaplin,  and  Seth  M.  Carter,  for  the 
defendants. 

838  FOSTER,  J.  This  is  an  action  of  libel  brought  by  the 
plaintiffs  for  the  recovery  of  damages  for  defamation  of  them- 
selves in  their  business,  as  contractors,  against  the  defendants  as 
proprietors  of  the  Bangor  Daily  Commercial,  by  means  of  an  arti- 
cle published  in  that  paper,  on  March  28,  1894. 

A  verdict  of  fifteen  hundred  and  eight  dollars  and  three  cents 
•was  found  for  the  plaintiffs,  and  the  case  comes  before  this  court 
upon  motion  and  exceptions  by  the  defendants. 

The  publication  of  the  alleged  libel  was  during  the  progress 
of  a  municipal  campaign  in  Bangor,  in  which  the  election  of 
F.  0.  Beal  for  mayor  was  then  pending.  The  plaintiffs  had  con- 
tracted to  build  the  Bangor  city  hall,  a  public  building  designed 
to  be  used  and  occupied  by  the  government  of  the  city  for 
public  purposes,  estimated  to  cost  one  hundred  thousand  dollars, 
but  ultimately  costing  considerably  more  than  that  amount. 
The  mason  work  had  been  suspended  during  the  cold  weather, 
and  at  the  time  of  the  publication  of  the  alleged  libel,  the 
building,  although  in  the  process  of  construction,  was  in  an 
incomplete  and  unfinished  condition.  The  character  of  the  con- 
struction of  such  a  building  was  a  matter  of  public  importance. 
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and  of  interest  to  the  inhabitants  and  taxpayers  of  Bangor,  and 
was,  therefore,  a  matter  of  legitimate  public  discussion  by  the 
defendants,  as  well  as  all  others  who  had,  in  common  -n-ith  the 
rest  of  the  ^Jommunity,  a  public  and  a  private  pecuniary  interest 
in  this  important  public  work. 

•^^  While  the  construction  of  this  building  was  in  progress, 
and  while  an  election  for  mayor  was  pending,  who  was  to  be  ex 
officio  chairman  of  the  building  committee,  an  article  was  pub- 
lished by  the  defendants  in  their  paper,  and  that  portion  of 
which  claimed  to  be  libelous  is  as  follows: 

"The  mason  work  is  of  the  poorest  quality,  and  it  should  not 
be  accepted  by  the  city.  Too  much  sand  has  been  used  in  the 
mortar,  and  to  such  an  extent  that  it  does  not  prevent  the  alkali, 
which  is  the  life  of  the  mortar,  from  running  out,  as  can  be  seen 
by  the  white  appearance  of  the  building.  Very  many  of  the 
bricks  are  loose,  the  mortar  being  too  lifeless  to  hold  them  to- 
gether, and  the  contractors  should  be  obliged  to  take  down  and 
replace  the  imperfect  sections  of  the  walls. 

"The  doings  of  the  old  Tweed  ring  in  Nerw  York  were  no 
worse  than  much  that  has  been  done  in  connection  with  our  city 
building." 

The  defendants  contend  that  these  words  are  not  actionable, 
and  constitute  no  libel  upon  the  plaintiffs  in  the  way  of  their 
trade,  business,  or  occupation  as  contractors  as  alleged;  and, 
moreover,  that  the  last  allegation  does  not  refer  to  thera;  and 
that  the  article,  as  a  whole,  is  only  fair  and  reasonable  comment 
and  criticism  upon  a  public  work  made  to  the  public  by  inter- 
ested citizens  and  taxpayers. 

Two  things  are  necessary  for  the  maintenance  of  this  defense: 
1.  That  the  comment  or  criticism  upon  the  plaintiffs'  work  should 
be  fair  and  reasonable;  2.  That  it  should  be  without  malice  to- 
ward them  individually  or  in  their  business  as  contractors. 

The  question  is,  therefore,  whether  the  language  used  imports 
any  personal  reflection  or  attack  upon  the  character  of  these 
plaintiffs,  either  as  individuals  or  in  their  business  as  contractors, 
or  whether  it  is  merely  a  disparagement  of  the  work  done  by 
them. 

Ever}'one  has  a  right  to  comment  on  matters  of  public  interest 
and  concern,  provided  he  does  so  fairly  and  with  an  honest  pur- 
pose. Sush  comments  or  criticisms  are  not  libelous,  however  se- 
yere  in  their  terms,  unless  they  are  written  maliciously.  Thus  **** 
it  has  been  held  that  books,  prints,  pictures,  and  statuary  public- 
ly exhibited,  and  the  architecture  of  public  buildings,  are  all  the 
legitimate  subjects  of  newspaper  criticism,  and  such  criticism. 
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fairly  and  honestly  made,  is  not  libelous,  however  strong  the 
terms  of  censure  may  be,  without  the  averment  and  proof  of 
special  damage,  unless  it  goes  farther  and  attacks  the  individual: 
Dooling  V.  Budget  Pub.  Co.,  144  Mass.  258;  59  Am.  Eep.  83; 
Gott  V.  Pulsifer,  122  Mass.  235;  23  Am.  Eep.  322;  Tobias  v. 
Harland,  4  Wend.  537;  Western  Counties  Manure  Co.  v.  Lawes 
Chemical  Manure  Co.,  L.  E.  9  Ex.  218;  Merivale  v.  Carson,  20 
Q.  B.  Div.  275. 

In  Crane  v.  Waters,  10  Fed.  Eep.  619,  it  was  held  that  the 
safety  of  a  bridge  on  the  line  of  a  railroad  was  matter  in  which 
the  public  were  concerned;  and  that  a  newspaper  might  disouss 
the  construction  of  the  bridge,  even  though  the  effect  of  such 
discussion  and  criticism  was,  to  some  extent,  a  reflection  upon  the 
character  of  the  builder. 

So,  too,  upon  the  same  principle,  it  has  been  held  to  be  within 
the  proper  limits  of  criticism  to  publish  of  a  newspaper  that  it 
is  the  most  vulgar,  ignorant,  and  scurrilous  journal  ever  published 
in  Great  Britain;  for  this  affected  the  character  of  the  newspa- 
per only,  and  not,  except  remotely,  the  charajcter  or  reputation 
of  the  person  publishing  it:  Heriot  v.  Stuart,  1  Esp.  437. 

The  cases  are  numerous  where  this  principle  has  been  applied, 
and  the  doctrine  upon  which  they  are  founded  is  one  of  uni- 
versal application,  that  the  public  convenience  is  to  be  preferred 
to  private  interests,  and  that  every  man  has  a  right  to  discuss 
freely,  so  long  as  he  does  it  honestly  and  without  malice,  any  sub- 
ject in  which  the  public  are  generally  interested,  and  to  state  his 
own  views  for  the  consideration  of  all  or  any  of  those  who  have 
a  common  interest  in  the  subject:  Henwood  v.  Harrison,  L.  E.  7 
Com.  P.  606,  621,  622. 

Applying  this  rule  to  the  case  at  bar,  we  think  the  language 
complained  of  is  but  a  fair  and  reasonable  criticism  upon  the 
work  which  entered  into  the  construction  of  this  public  building. 
The  mason  work  is  criticised  as  being  of  the  poorest  quality,  and 
ought  not  to  be  accepted  by  the  city.  The  mortar  '^^  is  criti- 
cised as  containing  too  much  sand.  Criticism  is  also  made  that 
very  many  of  the  bricks  are  loose,  the  mortar  being  too  lifeless  to 
hold  them  together,  and  that  the  imperfect  sections  of  the  wall 
should  be  taken  down  by  the  contractors.  No  attack  is  made 
upon  the  character  of  these  plaintiffs,  either  as  individuals  or  in 
their  business  as  contractors.  The  criticism  is  not  of  them,  but 
of  the  work  done  by  them. 

But  the  plaintiffs  contend  that  these  assertions  charge  the 
plaintiffs  with  not  doing  the  work  according  to  contract,  and  that, 
therefore,  the  words  become  defamatory  of  the  plaintiffs  in  their 
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busmess.  If  this  be  true,  then  it  must  follow,  as  a  legal  conclu- 
sion, that  no  criticism,  however  fair  and  reasonable,  could  ever 
be  made  upon  the  work  which  entered  into  the  construction  of 
any  public  building,  built  under  contract.  To  say  that  an  indi- 
vidual, or  the  public  press,  should  be  dumb  upon  a  matter  which 
is  of  public  interest,  on  the  ground  that  any  criticism  would  im- 
pute a  breach  of  contract,  and  consequently  affect  the  business 
of  the  contractors,  would  amount  to  an  abrogation  of  that  rule 
of  law  to  which  we  have  referred;  and  deprive  the  public  of 
the  right  of  criticism  altogether,  and  that  too,  in  reference  to 
matters  in  which  individuals,  citizens,  and  taxpayers  have  a  com- 
mon interest. 

Certainly,  such  comment  or  criticism  would  seem  to  be  fair  and 
reasonable  when  temperately  written  and  applied  to  a  state  of 
facts  such  as  this  case  develops — for  a  full  report  of  the  evidence 
in  relation  to  the  construction  of  the  building  is  before  us — and 
where  the  language  of  the  criticism  does  not  go  beyond  the  work 
and  attack  the  person. 

It  is  sometimes  said  that  fair  and  honest  criticism  in  matters  of 
public  concern  is  privileged.  But  this  is  not  true  in  a  strict  legal 
sense.  The  distinction  between  fair  and  reasonable  comment 
imd  criticism,  and  privileged  communications,  is  this:  That 
in  the  latter  case,  the  words  may  be  defamatory,  but 
the  defamation  is  excused  or  justified  by  reason  of  the 
occasion;  while  in  the  former  case,  the  words  are  not  defamatory 
of  the  plaintiff,  and  hence  not  libelous — the  stricture  or  criti- 
cism is  not  upon  the  person  himself,  but  upon  his  work.  So 
long,  *^**  therefore,  as  the  criticism  is  confined  to  his  work,  and 
does  not  attack  the  moral  character  or  professional  integrity  of 
the  individual,  and  is  fair  and  reasonable,  there  is  no  libel,  be- 
cause there  is  no  defamation  of  the  man  himself.  But,  when  the 
comment  or  criticism  of  the  man's  work  becomes  an  attack  on  his 
private  or  business  character,  then  the  element  of  malice  comes 
in  and  stamps  the  language  as  libelous:  Fraser  v.  Berkeley,  7  Car. 
&  P.  621. 

In  this  case,  it  is  conceded  that  the  defendants  bore  no  malice 
whatever  towaird  these  plaintiffs,  the  evidence  being  that  they 
were  not  acquainted  with  each  other  and  never  had  either  social 
or  business  relations.  If,  therefore,  the  defendants*  criticism 
of  the  plaintiffs'  work  was  fair  and  reasonable,  and  had  no  refer- 
ence to  their  private  or  business  character,  and  there  was  no  proof 
of  actual  malice  on  the  part  of  the  defendants  toward  the  plain- 
tiffs, then,  however  much  malice  may  have  existed  Ix't.voen  the 
defendants  and  Mr.  Beal,  cannot  make  the  defendants'  oariticism 
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libelous.  If  the  criticism  of  the  defendants  was  fair  and  reason- 
able, and  in  reference  to  a  matter  of  public  concern,  and  the  plain- 
tiffs are  not  attacked  either  in  their  private  or  business  reputa- 
tion, then  it  constitutes  no  libel,  because  not  defamatory;  and  it 
cannot  be  made  libelous  by  any  attack  upon  the  private  ox  busi- 
ness reputation  of  some  person  other  then  the  plaintiffs,  no 
matter  to  what  extent  such  malice  may  exist:  Odgers  on  Libel, 
39,  268;  Newell  on  Libel,  324. 

Moreover,  we  are  of  opinion  that  the  alleged  libel  was  a  privi- 
leged communication.  The  principle  applicable  to  cases  in  which 
the  claim  of  privilege  is  set  up  is  well  settled.  The  difficulty 
more  frequently  lies  in  its  application. 

In  general,  an  action  lies  for  the  publication  of  statements 
which  are  false  and  injurious  to  the  character  of  another,  for  the 
reputation  and  character  of  individuals  should  not  be  -wantonly 
and  unnecessarily  assailed.  And  the  law  considers  such  publi- 
cation as  malicious,  unless  it  is  fairly  made  by  a  person  in  the 
discharge  of  some  public  or  private  duty,  whether  legal  or  moral, 
or  in  the  conduct  of  his  own  affairs  where  his  interest  is  **^^  con- 
cerned. In  regard  to  matters  of  public  interest,  all  that  is  nec- 
essary to  render  the  words  spoken  or  published  privileged  is, 
that  they  should  be  communicated  in  good  faith,  without  malice, 
to  those  who  have  an  interest  in  the  subject  matter  to  which 
they  refer,  and  in  an  honest  belief  that  the  communication  is 
true,  such  belief  being  founded  on  reasonable  and  probable 
grounds.  In  such  cases,  the  occasion  rebuts  the  inference  of 
malice,  which  the  law  would  other\\  ise  draw  from  unauthorized 
communications,  and  affords  a  qualified  defense  depending  upon 
the  absence  of  actual  malice.  If  fairly  warranted  by  any  such 
occasion  or  exigency  as  we  have  named,  and  honestly  made,  upon 
reasonable  and  probable  grounds,  such  comm'unications  are  pro- 
tected for  the  common  protection  and  welfare  of  society. 

Upon  a  careful  consideration  of  the  circumstances  attending 
the  publication  of  the  article  in  question,  as  disclosed  from  the 
evidence  offered  at  the  trial,  we  feel  warranted  in  the  conclusion 
that  the  occasion  was  one  that  rendered  the  publication  justifi- 
able and  privileged.  The  defendants  were  citizens,  taxpayers, 
and  publishers  of  a  newspaper  in  Bangor.  The  city  building 
was  then  in  process  of  construction.  It  had  not  been  accepted 
by  the  city.  There  was  indubitable  evidence  that  the  mason 
work  was  of  poor  quality  and  not  in  conformity  to  the  contract; 
that  the  mortar  used  in  the  construction  of  certain  parts  of  the 
building  and  the  foundation  walls  was  poor  and  lifeless,  and  in 
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many  instances  the  tricks  were  loose,  on  account  of  the  inferior 
quality  of  the  mortar. 

The  building  was  of  a  public  nature,  in  which  not  only  the  de- 
fendants but  every  citizen  of  Bangor  was  interested.  It  was  a 
legitimate  subject  of  criticisan  by  those  interested  in  its  con- 
si  nu  lion. 

The  people  have  a  right  to  know  how  their  municipal  affairs 
are  being  conducted;  how  the  money  which  thoy  have  contrib- 
uted by  way  of  taxes  is  being  expended;  and  thoy  have  a  right 
to  know  how  the  duties  of  those  whom  tliey  have  intrusted  with 
the  expenditure  of  such  money  are  being  performed,  and  it  is 
one  of  the  privileges  of  newspapers  to  give  the  people  this  in- 
formation; and,  if  the  information  so  given  is  true,  or  if  the 
^*^  publishers  act  in  good  faith,  without  malice,  believing  it  to  be. 
true,  and  have  reasonable  and  probable  cause  for  so  believing, 
the  law  protects  them:  Gott  v.  Pulsifer,  122  Mass.  235;  23  Am. 
Rep.  322. 

Wlien  the  matter  complained  of  is  privileged,  the  burden  of 
proving  malice  lies  on  the  plaintiff,  and  the  defendant  cannot 
be  called  on  to  prove  that  he  was  not  actuated  by  malice  until 
soime  evidence  of  malice  more  than  a  mere  scintilla  has  been 
adduced  by  the  plaintiff. 

In  this  case,  we  are  unable  to  discover  any  evidence  of  malice 
between  the  defendants  and  the  plaintiffs.  There  is  nothing 
upon  which  a  verdict  could  legally  be  sustained,  and,  if  there  is 
evidence  of  any  malice,  it  relates  to  other  parties  than  these  plain- 
tiffs. 

In  relation  to  that  portion  of  the  alleged  libel  wherein  the 
'Tweed  ring"  is  referred  to,  all  that  need  be  said  is,  that  it  is 
not  susceptible  of  the  meaning  ascribed  to  it  by  the  plaintiffs' 
innuendo. 

By  no  fair  construction  of  the  article  can  these  words  be  held 
to  apply  to  the  plaintiffs  or  either  of  thom.  The  whole  trend 
of  the  article  is  in  another  direction.  The  plaintiffs  are  not 
spoken  of;  their  names  are  not  given,  nor  is  there  any  refer- 
ence to  their  occupation,  directly  or  indirectly. 

The  rule  is  too  well  settled  to  need  citation  of  authority,  that 
an  innuendo  "is  only  explanatory  of  some  matter  already  ex- 
propsed;  it  serves  to  point  out  when  there  is  precedent  matter, 
hut  never  for  a  new  charge;  it  may  apply  to  what  is  already  ex- 
pressed, but  cannot  add  to,  or  enlarge,  or  change  the  sense  of  the 
previous  words":  1  Chitty  on  Pleading,  407;  1  Whl  Saund. 
243  a,  note  4;  Emery  v.  Trescott,  54  Me.  389. 
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It  is  the  province  of  the  court  to  determine,  in  the  first  in- 
stance, whether  the  language  published  is  reasonably  susceptible 
of  the  meaning  ascribed  to  it  by  the  plaintiffs'  innuendo.  If  it  is 
not  susceptible  of  such  meaning,  and  the  language  is  not  upon  its 
face  defamatory  of  the  plaintiffs,  then  they  have  no  ground  of 
action  in  reference  to  that  particular  charge. 

The  construction  to  be  put  upon  this  particular  part  of  the  al- 
leged libelous  publication  must  be  that  which  is  consistent  ^"^^ 
with  the  whole  article,  that  which  follows,  as  well  as  that  which 
precedes.  When  viewed  in  this  light,  it  will  be  found  that  it 
will  not  reasonably  bear  the  meaning  attributed  to  it  by  the 
innuendo.  The  plaintiffs'  whole  scheme  of  defamation,  upon 
this  point,  depends  upon  the  alleged  charge  of  conspiracy  be- 
tween the  agents  or  servants  of  the  city  of  Bangor  and  them- 
selves, in  pursuance  of  which  they  were  to  corruptly  divide  with 
them  the  proceeds  arising  from  their  contract  to  build  the  city 
hall.  This  is  the  interpretation  they  placed  upon  the  language 
by  their  innuendo,  and  by  it  they  are  bound:  Williams  v.  Stott, 
1  Cromp.  &  M.  675.  But  there  is  no  suggestion  of  the  charge 
of  conspiracy  to  be  found  anywhere  in  the  published  article, 
either  to  divide  the  proceeds  of  the  contract  or  anything  else; 
nor  does  it  attribute  the  ill-treatment  of  the  local  contractors  to 
these  plaintiffs,  either  directly  or  indirectly.  On  the  contrary, 
it  excludes  the  plaintiffs  from  such  an  imputation  by  charging 
the  whole  matter  upon  the  mayor,  who  was  then  a  candidate  for 
re-election. 

The  interpretation  which  the  plaintiffs  have  seen  fit  to  ascribe 
to  it  is  contrary  to  the  whole  spirit  of  the  publication,  and  per- 
verts the  idea  which  its  language  plainly  conveys.  It  contains 
no  insinuation  of  fraud,  or  criminal  intent,  or  moral  turpitude  on 
the  part  of  the  plaintiffs.  It  does  arraign  the  mayor,  charging 
him  with  bossism,  with  a  contemptuous  indifference  to  public 
opinion  and  the  rights  of  the  public,  with  an  arrogant  assump- 
tion of  power  and  control  over  the  disposition  of  submitted  bids, 
and  censures  his  methods,  calling  him  king  boss,  and  charging 
him  as  responsible  for  the  alleged  unfair  treatment  of  the  local 
contractors.  It  compares  these  acts  of  his  with  the  doings  of 
the  Tweed  ring. 

It  is  the  opinion  of  the  court  that  the  motion  for  a  new  trial 
shoidd  be  sustained  and  a  new  trial  granted. 

Motion  sustained. 

LTBEL  — PRIVILEGED  COMMUNICATIONS.  — MATTERS  OF 
PUBLIC  INTEREST  are  lawful  subjects  of  public  comment,  but  an 
action  for  a  false  and  malicious  statement  concerning  the  plaintiS's 
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property  is  not  an  action  for  a  libel  upon  the  plaintiff  himst'lf.  The 
editor  of  a  newspaper  haa  the  right,  it  not  the  duty,  of  pulilishing, 
for  the  information  of  the  public,  fair  and  reasonable  cominentH,  how- 
ever severe  in  terms,  upon  any  matter  of  public  interest,  and  such  pub- 
lication is  a  privileged  communication  for  which  no  action  can  l)e  main- 
tained without  pr(K)f  of  actual  malice:  See  mondKraphic  note  to  McAl- 
lister V.  Detroit  Free  Press  Co.,  lo  Am.  St.  Rep,  SiS,  3i;0.  A  rom- 
niunication  made  in  good  faith,  in  reference  to  a  mntter  in  which  the 
person  communicating  has  an  interest,  or  in  which  the  public  is  inter- 
ested, is  privileged,  if  ma  ie  to  another  for  the  purjiose  of  protecting 
that  interest;  or  if  it  is  made  in  the  discharge  of  a  duly,  and  looking  to 
the  prevention  of  wrong  toward  another  or  the  public,  it  is  privileged  if 
tnade  in  good  faith;  and,  in  such  case,  even  if  the  statement  made  ia 
*intrue,  malice  is  not  implied,  but  must  he  proved:  Missouri  Pac.  Ry. 
Co.  V.  Rich.niond,  73  Tex.  5<i8;  15  Am.  St.  Rep.  794;  note  to  Bvam  v. 
Collins,  7  Am.  St,  Rep.  737-741;  Upton  v.  Hume,  24  Or.  420;  4'l  Am. 
St.  Rep.  863,  and  note. 

i.lHKL  —  PRIVILEGED  COMMUNICATIONS  —  BURDEN  OF 
PROOF— INNUENDO.— If  a  communication,  alleged  to  be  libelous,  is 
privileged,  the  burden  is  upon  the  plaintiff  to  show  that  it  was  mali- 
ciously made:  Note  to  .\labama  etc.  Rv.  Co.  v.  Brooks,  30  Am.  St.  Rep. 
533;  Byam  v.  Collins,  111  N.  Y.  143;  7  Am.  St.  Rep.  720,  and  note.  The 
odice  of  an  innuendo  is  to  aver  the  meanin'.:  o  the  language  published; 
to  define  the  defamatory  meaning  the  plaintiff  put  upon  the  worda: 
Note  to  Collins  v.  Dispatch  Pub.  Co.,  34  Am.  St.  Rep.  640. 
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Heiskell  v.  Kollins, 

[82  Maryland,  14.] 

EVIDENCE.— ENTRIES  MADE  BY  A  OLERK  in  the  regular 
course  of  business,  he  having  no  interest  at  the  time  in  the  state  of  the 
entries,  should  be  received  in  evidence,  if  he  is  beyond  the  state  or  other- 
wise beyond  the  jurisdiction  of  the  court. 

W.  I.  Hill  and  Charles  H.  Stanley,  for  the  appellant. 

George  C.  Merrick,  for  the  appellee. 

***  McSHEKEY,  J.  During  the  last  April  term  of  this  conit, 
an  appeal  in  this  case  was  dismissed,  because  it  had  been  prema- 
turely taken.  The  record  is  again  before  ns  upon  a  subsequent  ap- 
peal entered  in  due  season,  and  the  questions  that  it  brings  up,  or 
purports  to  bring  up,  asre  contained  in  two  bills  of  exception. 
The  suit  below  was  instituted  by  the  appellants  against  the  ap- 
pellee, upon  two  promissory  notes  and  an  open  account  Several 
pleas  were  filed,  and  upon  these  issues  appear  to  haye  been 
Joined.  The  verdict  of  the  jury  and  the  judgment  thereon  were 
in  favor  of  the  appellant,  for  the  amount  of  but  one  of  the  prom- 
issory notes.  During  the  progress  of  the  trial,  the  appellant,  to 
establish  the  items  of  the  open  account,  produced  a  witness  to 
prove  the  handwriting  of  the  clerk  who  had  made  the  entries  on 
the  plaintiff's  day-book.  This  witness  testified  that  he  had  been 
informed  the  clerk  was  in  England;  that  an  effort  had  been  made 
to  produce  him  as  a  witness,  and  that  when  last  in  this  country 
he  was  beyond  the  jurisdiction  of  the  court.  The  defendant 
objected  to  any  proof  of  the  clerk's  handwriting;  the  court  sua- 
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tained  that  objection,  and  the  plaintiff  excepted.     This  is  the 
ruling  complained  of  in  the  first  bill  of  exception. 

We  think  there  was  error  in  this  ruling.  The  proffered  evi- 
dence falls  "vnthin  one  of  the  \rell-recognized  exceptions  to  the 
general  rule  excluding  hearsay  evidence.  It  has  been  long  held 
that  entries  made  by  a  clerk  in  the  regular  course  of  business,  he 
having  no  interest  at  the  time  in  stating  an  untruth,  should  be 
received  in  evidence  after  the  clerk's  death  on  proof  of  his  hand- 
writing: 1  Smith's  Leading  Cases,  142.  The  rule  has  been  ex- 
tended to  cases  of  insanity:  Holbrook  v.  Gay,  6  Cush.  216;  and 
several  of  the  cases  referred  to  in  the  note  in  1  Smith's  Leading 
Cases,  have  held  such  entries  equally  admissible  where  the  wit- 
ness is  absent  from  the  state. 

*®  This  court  adopted  that  doctrine  in  Reynolds  v.  Manning, 
15  Md.  523,  which  was  approved  in  Morris  v.  Columbian  Iron 
Works,  76  Md.  357.  It  is  obvious  that  precisely  the  same  reasons 
that  justify,  after  the  decease  of  the  clerk,  the  admission  in  evi- 
dence of  the  entries  made  by  him  in  the  regular  and  accustomed 
course  of  his  emplo}-ment,  Avarrant  the  admission  of  similar  en- 
tries, if  his  attendance  as  a  ^^-itness  cannot  be  procured  by  reason 
of  his  being  beyond  the  seas,  or  out  of  the  jurisdiction  of  the 
court  where  the  cause  in  which  his  evidence  is  required  may  be 
pending.  The  inability  to  produce  the  witness  if  he  be  dead 
permits  proof  of  his  handwriting  to  be  given  as  sufficient  to  es- 
tablish prima  facie  the  truth  of  the  entries  he  has  made;  and  a 
like  inability  arising  from  his  absence  from  the  state,  and  from  his 
being,  therefore,  beyond  the  reach  of  the  process  of  the  court  and 
not  accessible  to  a  commission,  is  equally  a  good  ground  for  ad- 
mitting proof  of  his  handwriting.  The  proffered  evidence  was, 
consequently,  competent,  and  should  have  been  admitted. 

The  second  exception  is  so  obscurely  and  vaguely  stated  that 
we  are  unable  to  determine  what  precise  question  was  niled  on  or 
how  it  related  to  the  controverted  issues.  We  are  consequently 
prevented  from  expressing  any  opinion  on  the  question  argued 
in  the  briefs,  but  not  set  forth  with  sufficient  clearness  in  the  ex- 
ocy)tion. 

Because  of  the  error  indicated  in  the  first  exception,  the  judg- 
ment must  be  reversed,  and  a  new  trial  will  be  awarded. 

Judgment  reversed  with  costs  above  and  below,  and  new  trial 
awarded. 


EVIDE.NCE.— AN  ACCOUNT-BOOK  OF  ORIGINAL  ENTRIES 
fair  nn  ita  (ace  and  ahown  to  have  t>e(*n  kei>t  in  the  U8ual  courneof  busi- 
ne««  ia  a'lmiamhle  in  evidence  even  in  favor  of  the  party  hy  whom  it  ia 
kept:  Anchor  Milling  Co.  v.  Walah,  108  Mo.  277;  32  Am.  St.  Rep.  «iOO, 
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and  note.  Bank-books  of  accounts  and  original  entries  shown  to  have 
been  accurately  kept  and  wi'itten  up  each  day  are  admissible  in  evi- 
dence in  favor  of  the  bank:  Robinson  v.  Smith,  111  Mo.  205;  33  Am. 
St.  Rep.  510;  but  the  books  of  a  private  corporation  are  not  admissible 
as  original  evidence  against  third  persons  of  facts  therein  stated,  when 
the  person  who  made  the  entries  in  such  books  is  alive  and  may  be,  but 
is  not,  called  upon  to  testify  concerning  the  facts  detailed  therein : 
Terry  v.  Birmingham  Nat.  Bank,  93  Ala.  599;  30  Am.  St.  Rep.  87,  and 
note.  When  the  clerk  who  makes  original  entries  in  books  of  account 
has  no  knowledge  of  their  correctness,  but  makes  them  as  the  items 
are  furnished  by  another,  it  is  essential  that  the  party  furnishing  the 
items  should  testify  as  to  their  correctness,  or  that  satisfactory  proof 
thereof  from  other  sources  should  be  produced,  before  the  books  are  ad- 
missible in  evidence:  House  v.  Beak,  141  111.  290;  33  Am.  St.  Rep.  307, 
and  note. 
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[82  Maryland,  88.] 

INSURANCE,  CONDITION  AGAINST  PREMISES  BECOMING 
VACANT. — A  condition  in  a  policy  of  insurance  against  loss  by  fire  that 
the  policy  shall  be  void  if  the  building  therein  described  be  or  become 
vacant  or  unoccupied,  and  so  remain  for  ten  days,  is  broken,  and  the 
policy  made  inoperative,  if,  such  building  being  a  dwelling,  the  insured 
moves  his  family  to  another  building,  taking  all  the  furniture,  except  a 
few  beds  and  some  trifling  household  articles,  a  trunk  containing  cloth- 
ing, and  some  provisions  in  a  pantry,  and  the  only  occupancy  of  the 
house  is  by  laborers  in  tlie  employment  of  the  insured  sleeping  therein 
part  of  the  time,  and  his  wife  going  tliere  every  day  to  get  provisions. 

AN  INSURED  DWELLING  MUST  BE  DEEMED  VACANT 
and  unoccupied  unless  it  is  used  as  a  place  of  abode  or  habitation. 
Though  used  otherwise  than  as  a  place  of  abode,  it  must  be  regarded  aa 
vacant  and  unoccupied.  Casual  sleeping  in  the  house  does  not  consti- 
tute an  occupancy  of  it. 

INSURANCE  POLICY,  ENTIRETY  OF.— If  a  policy  of  insur- 
ance covers  both  a  building  and   personal   property  therein  contained 
and  contains  a  condition  making  it  void  if  the  building  becomes  vacant 
and  unoccupied,  it  becomes  wholly  void  on  breach  of  the  condition,  and 
therefore  no  recovery  can  be  had  thereunder  as  to  the  personal  property, 

INSURANCE.— MORTGAGEE  to  whom  loss  is  made  payable 
cannot  re  -over  if  there  has  been  a;  breach  by  the  assured  of  a  condition 
rendering  the  policy  void. 

Frank  E.  Gorrell  and  Thomas  H.  Eobinson,  for  the  appellant. 

Stevenson  A.  Williams,  William  Harlan,  and  J.  Thomas  C. 
Hopkins,  for  the  appellee. 

8»  McSHEREY,  J.  On  the  11th  of  June,  1889,  the  appel- 
lant, a  fire  insurance  company,  wrote  a  policy  of  insurance  upon 
the  dwelling-house,  bam,  and  personal  property  of  the  appellee 
insuring  the  same  against  loss  by  fire  for  the  term  of  three  years. 
Upon  the  expiration  of  this  policy  in  1893,  a  second  one  for  the 
saime  amount,  for  another  term  of  three  years,  and  covering  the 
same  property,  was  issued  by  the  same  company.    At  the  time 
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the  first  policy  bears  date,  and  continuously  on  from  then  until 
the  month  of  December,  1892,  tlie  dwelling-house  covered  by 
the  policy  was  actually  occupied  by  the  appellee  and  his  family 
88  a  place  of  abode;  but  in  December,  1892,  he  and  his  family 
moved  out  of  the  house  and  went  into  and  occupied  another 
dwelling  some  few  hundred  yards  away  and  located  on  the  op- 
posite side  of  a  public  highway.  He  took  with  him  nearly  all 
his  furniture,  though  he  left  in  the  house  from  which  he  moved 
a  few  beds  and  some  trifling  household  articles,  a  trunk  contain- 
ing clothing,  and  some  provisions  stored  in  a  pantry.  He  and 
his  family  ceased  to  live  in  the  house  mentioned  in  the  policy. 
On  the  27th  of  December,  1893,  the  house  from  which  he  moved, 
and  which  was  insured  under  the  policy  issued  by  the  appellant, 
was  totally  destroyed  by  fire.  Due  proof  of  loss  was  filed,  but 
the  company  refused  to  pay  the  loss,  and  based  its  refusal  upon 
a  ground  which  *^  will  be  stated  later  on.  Thereupon  suit  was 
brought  on  the  policy.  When  both  policies  were  issued  the 
property  was  subject  to  a  mortgage  held  by  ^lessrs.  Hopkins  and 
Harlan,  to  whose  use  the  suit  was  entered  just  before  the  trial 
in  the  court  below,  and  across  the  face  of  both  policies  there  was 
written  in  red  ink  the  words,  "Ix)ss,  if  any,  payable  to  mortga- 
i^ecs  as  interest  may  appear."  Amongst  other  terms  and  condi- 
tions contained  in  the  policy  sued  on,  it  is  expressly  provided 
that:  "This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon  or  added  hereto,  shhall  be  void  .... 
if  a  building  herein  described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days."  For  nearly  three  months  after  the  appel- 
lee removed  from  the  insured  dwelling  no  person  occupied  the 
house  at  all,  and  on  March  G,  1893,  permission  was  granted  to 
the  insured  to  remove  the  household  furniture,  family  provisions, 
wearing  apparel  and  organ,  as  insured  under  the  policy,  into  an- 
other dwelling,  "the  insurance  to  cease  at  the  former,  and  apply 
at  the  latter,  location  from"  the  date  just  named;  but  there  was 
no  agreement,  memorandum,  or  assent  indorsed  upon,  or  added 
to,  the  policy  that  the  dwelling-house  from  which  the  appellee 
had  previously  removed  should  remain  vacant  or  unoccupied  at 
the  risk  of  the  insurer.  During  a  portion  of  the  time  from 
March,  1893,  down  to  the  fall  of  the  same  year,  two  and  some- 
times three  of  the  workmen  employed  by  the  appellee  upon  his 
farm  and  in  his  canning  business  slept  in  the  house  described  in 
the  insurance  policy,  but  they  did  not  occupy  it  during  the  day- 
time, and  did  not  cook  or  eat  their  meals  there.  Within  a  week 
before  the  destruction  of  the  house  by  fire,  a  man  in  the  service 
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of  the  appellee  spent  one  night  in  the  house;  and  occasionally, 
whilst  the  hands  slept  there,  one  of  the  sons  of  the  appellee  also 
slept  in  the  house.  During  the  whole  period  of  time  interven- 
ing between  December,  1892,  when  the  appellee  moved  out  of 
the  house,  and  December  27,  1893,  when  the  house  was  burned, 
the  appellee's  ^^  wife  went  daily  to  the  house  to  get  provisions 
stored  and  kept  there.  For  a  portion  of  this  time  a  large  num- 
ber of  cases  of  canned  goods,  manufactured  by  the  appellee,  were 
stored  in  the  house;  and  at  the  time  of  the  fire,  in  addition  to  the 
trifling  articles  of  household  furniture,  the  clothing  and  provi- 
sions that  were  there,  some  fifty  odd  bushels  of  wheat,  were 
stored  in  one  of  the  first  floor  rooms.  There  is  no  proof  as  to 
how  the  fire  originated.  When  the  evidence  closed,  numerous 
prayers  for  instructions  were  presented  by  the  defendant,  but, 
as  the  fourth  raises  the  controlling  question  in  the  case  and  em- 
bodies the  ultimate  ground  upon  which  the  company  resists  pay- 
ment of  the  demand  made  upon  it,  we  need  neither  examine  nor 
consider  any  of  the  others.  The  fourth  prayer  is  in. these  words: 
"That  there  is  no  evidence  in  this  case  that  the  dwelling-house 
that  was  destroyed  by  fire,  as  testified  to,  was  occupied  as  a  dwell- 
ing, within  the  proper  construction  of  the  policy  of  insurance 
offered  in  evidence  in  this  case,  on  the  twenty-seventh  day  of 
December,  1893,  or  that  it  had  been  so  occupied  at  any  time 
within  ten  days  preceding  said  fire,  and  that  no  agreement  per- 
mitting the  property  to  be  vacant  and  unoccupied  was  indorsed 
or  added  to  the  policy  of  insurance  offered  in  evidence,  and  their 
verdict  must  be  for  the  defendant.''  This,  together  mth  several 
other  prayers,  was  rejected.  The  verdict  and  judgment  were 
against  the  insurance  company,  and  it  has  brought  up  this  ap- 
peal. 

The  distinct  inquiry  is  thus  presented  for  the  first  tione  in  this 
court,  as  to  what  is  the  meaning  of  the  terms  "vacant  or  unoccu- 
pied," as  applied  to  dwelling-houses  under  fire  insurance  policies 
embodying  a  forfeiture  clause  of  the  kind  we  have  said  the  policy 
sued  on  contains. 

In  Washington  Fire  Ins.  Co.  v.  Kelly,  32  Md.  421,  3  Am.  Eep. 
149,  and  in  Westchester  Fire  Ins.  Co.  v.  Weaver,  70  Md.  539, 
this  court  repudiated  the  principle  of  interpretation  adopted  in 
some  cases,  that  insurance  contracts  are  to  be  construed  most 
strongly  against  the  underwriters;  and  adopted  the  sounder  view 
that  the  intention  of  the  parties,  as  gathered  from  the  whole  in- 
strument, must  prevail. 

®*  What,  then,  is  the  obvious  meaning  of  the  terms  "vacant 
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or  unoccupied"  as  applied  to  a  dwelling-house  which,  when  in- 
sured, was  inhabited  or  lived  in?     A  dwelling-house  means  a 
place  of  abode,  a  habitation — a  house  occupied  or  intended  to 
be  occupied  as  a  residence.     Occupation  of  a  dwelling-house  pri- 
marily implies  a  living  in  it;  and,  consequently,  a  fair  and  rea- 
sonable interpretation  of  the  words,  "vacant  and  unoccupied," 
when  used  to  describe  a  dwelling-house,  would  seem  to  be  that 
the  house  is  without  an  occupant — ^without  some  person  living  in 
it.     An  actual  use  of  the  house  as  a  place  of  abode  or  habitation 
is  what  the  insurer  contemplates  and  what  the  policy  designs 
to  secure.     When  the  occupant  of  a  dwelling-house  moves  out 
with  his  family,  taking  part  of  his  furniture  and  n^rly  all  his 
wearing  apparel,  and  makes  his  place  of  abode  elsewhere,  such 
dwelling-house,  whilst  thus  deserted,  must  be  regarded  as  un- 
occupied, that  is,  vacated,  if  the  word  be  given  its  natural  and  or- 
dinary signification.     It  is  the  very  situation  against  the  hazards 
of  which  the  company  clearly  underix)ok  to  guard  itself  by  an  ex- 
press stipulation  and  condition  inserted  in  the  very  contract 
upon  which  the  suit  is  founded.     Obviously,  the  word  "unoccu- 
pied," as  applied  to  a  dwelling-house  in  a  fire  insurance  policy, 
signifies  not  used  as  a  residence;  and,  consequently,  a  designated 
tenement  becomes  unoccupied  when  it  is  no  longer  used  for  the 
accustomed    and    ordinary  purposes  of   a  dwelling  or   place  of 
abode.     Hence,  no  matter  what  other  use  it  may  be  devoted  to,  so 
long  as  it  ceases  to  be  a  place  of  actual  abode — a  place  really 
occupied  as  a  residence  or  habitation — ^it  is  vacant  or  unoccupied 
according   to  the  plain  import  of   those  words,  and   according, 
too,  to  the  sense  in  which  they  are  manifestly  employed  in  the 
contract  of  insurance.     It   is  not  a   mere   casual  or   occasional 
sleeping  in  a  house  that  constitutes  an  ocoupanoy  of  it.    The  ele- 
ment of  a  fixed  abode  is  an  essential  ingredient  of  every  concept  of 
occupancy  when  applied  to  a  dwelling-house;  and  the  term  "un- 
occupied" is  employed  to  express  the  directly  opposite  condition. 
A  political  ®*  or  a  commercial  residence  does  not  necessarily  in- 
volve an  actual  occupancy  of  a  particular  place.     Such  a  resi- 
dence is  largely  a  question  of  intention;  whereas,  an  occupancy 
of  a  particular  place  as  a  dwelling  is  not  a  matter  of  intention  at 
all,  but  purely  one  of  fact,  and  is  absolutely  inseparable  from  an 
actual,  obvious  abiding  or  living  there.     The  insurance  policy 
has  a  manifest,  rofe^rence  to  a  continuous  physical  condition  of 
the  house  as  a  habitation,  and  not  to  the  mental  purpose  or  mere 
intention  of  the  owner  with  respect  to  what  he  considers  his  resi- 
dence.    The  prohibiting  clause  was  designed  to  be  descriptive  of 
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the  tiling  insured  in  a  particular  that  affects  the  hazard  of  the 
risk,  and  was  not  intended  to  have  relation  to  the  mere  intent  of 
the  owner.  If,  therefore,  the  house  he  not  used  as  a  dwelling- 
Jiouse  in  wliich  people  live  and  have  their  abode,  it  is  unoccupied, 
even  though  some  of  the  owner's  property  may  be  stored  there, 
and  even  though  occasionally  someone  may  sleep  there.  If  used 
for  these  last-named  purposes,  it  may  be  a  place  of  storage  or  of 
temporary  shelter,  but  it  is  obviously  no  longer  occupied  as  a 
dwelling-house. 

This  view  is  fully  supported  by  numerous  •well-considered  ad- 
judications, to  some  of  which  we  will  now  refer.  Thus  in  Herr- 
man  v.  Adriatic  Fire  Ins.  Co.,  85  N.  Y.  162,  39  Am.  Eep.  644, 
the  plaintiff  was  living  in  the  dwelling-house  at  the  time  the 
policy  was  issued;  he  left  the  place  in  November,  leaving  the 
dwelling  furnished  and  in  charge  of  his  farmer,  who  occupied 
the  farmhouse — a  different  structure — and  members  of  whose 
family  visited  and  aired  the  dwelling  once  a  week.  The  plaintiff 
and  his  wife  also  visited  it  once  a  fortnight.  Besides  the  furni- 
ture, all  the  summer  clothing  of  the  plaintiff  and  his  family  was 
left  in  the  dwelling.  In  the  following  April,  the  dwelling  with 
its  contents  was  destroyed  by  fire.  In  an  action  upon  the  policy 
it  was  held  that  the  dwelling-house  was  not  occupied  -within  the 
meaning  of  the  policy,  which  provided  that  if  the  house  should 
"become  vacant  or  unoccupied,  and  so  reanain  for  more  than 
thirty  days,  without  notice,"  etc.,  the  policy  would  be  void,  and 
a  ®^  recovery  was  not  allowed.  In  Moore  v.  Phoenix  Fire  Ins. 
Co.,  64  K  li.  140,  10  Am.  St.  Rep.  384,  it  was  held  that  a  dwell- 
ing-house in  which  no  one  lived,  but  in  which  a  former  occupant 
had  left  some  trifling  articles  of  furniture,  not  of  such  a  character 
as  to  be  valuable  for  use  elsewhere,  was  "vacant  and  unoccupied" 
within  the  meaning  of  those  terms  as  used  in  the  insurance  policy. 
In  Feshe  v.  Council  Bluffs  Ins.  Co.,  74  Iowa,  676,  it  was  held 
that  a  policy  was  avoided  when  the  house,  between  the  time  that 
elapsed  from  the  removal  of  the  tenant  several  days  before  the 
fire,  until  the  day  of  the  fire,  was  unoccupied,  except  by  the  pres- 
ence of  the  owner  for  a  short  time  during  each  day  for  the  pur- 
pose of  cleaning  it  up.  In  Bonenf ant  v.  American  Fire  Ins.  Co., 
76  Mich.  653,  it  was  decided  that  occupancy  of  premises,  Avithin 
the  meaning  of  a  condition  in  a  policy  of  insurance,  implies  an 
actual  use  of  the  house  as  a  dwelling-house;  and  the  mere  fact 
that  the  occupant  may  have  left  someone  to  look  after  it  when 
he  moved  out  with  his  furniture  and  vacated  it  will  not  save  the 
forfeiture.    In  Sexton  v.  Hawkey e  Ins.  Co.,  69  Iowa,  99,  it  was 
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held  that  ineiirers  were  not  liable  for  loss  which  occurred  at  a 
time  when  no  one  lived  in  the  house,  though  some  articles  be- 
long-jnt;  to  a  recent  tenant  and  some  belonging  to  the  insured 
were  in  it  at  the  time  of  the  accident,  and  the  land  on  which  the. 
liouse  was  situated  and  which  was  described  in  the  policy  was 
occupied.  In  Halpin  v.  Aetna  Fire  Ins.  Co.,  120  K  Y.  70,  it 
was  decided  that  where  an  insured  manufacturing  establishment 
is  leased  by  the  insured,  and  the  tenant  thereafter  ceases  business 
leaving  the  building  closed  and  in  charge  of  one  who  lives  in  a 
house  on  the  premises  some  distance  froan  the  factory,  and  who 
is  intrusted  with  the  keys  and  visited  the  premises  three  or  four 
times  a  week,  the  premises  are  unoccupied.  In  Continental  Ins. 
Co.  V.  Kyle,  124  Ind.  132,  19  Am.  St.  Rep.  77,  it  was  held  that  a 
building  is  vacant  or  unoccupied,  within  the  meaning  of  an  in- 
surance policy,  which  declares  that  the  insurance  shall  be  void  in 
case  it  ***  becomes  vacant  or  unoccupied  where  a  tenant  has 
moved  out,  although  for  the  purpose  of  letting  new  tenants  come 
in,  and  they  intended  to  move  in  the  next  day  after  the  fire  oc- 
curred, and  had  already  made  some  repairs  on  the  house,  but  noth- 
ing had  been  left  in  it  but  two  or  three  carpenter*8  planes.  In 
Keith  V.  Quincy  Mut.  Fire  Ins.  Co.,  10  Allen,  228,  which  case 
arose  under  a  policy  of  insurance  on  a  trip-hammer  shop,  it  was 
held  that  it  was  not  sufficient  to  constitute  occupancy  that  the 
tools  remained  in  the  shop,  and  that  the  plaintiff's  son  went 
through  the  shop  almost  every  day  to  look  around  and  see  if 
things  were  right.  So  a  dwelling-house  and  bam  are  "unoccu- 
pied" if  the  former  is  used  by  the  insured  and  his  servants  for  the 
sole  purpose  of  taking  meals  thore  while  working  upon  an  ad- 
jacent farm,  and  the  bam  is  a  mere  storage  room:  Aslnvorth  v. 
Builders'  Mut.  Fire  Ins.  Co.,  112  Mass.  422;  17  Am.  Rep.  117; 
Rdd  v.  liancaster  Fire  Ins.  Co.,  90  N.  Y.  382.  In  Cook  v. 
Continental  Ins.  Co.,  70  Mo.  610,  35  Am.  Rep.  438,  the  court 
said:  "When  this  policy  was  issued  the  plaintiff  kept  what  wit- 
ness called  a  'Ijadies*  Boarding  House,'  and  had  eight  girls  with 
her.  After  she  left  the  premises  there  was  no  one  living  in  it. 
She  liv«d  in  Kansas  City,  and  Southwick  was  by  her  instructed 
to  sleep  in  the  house,  but  he  did  not  sleep  in  it  after  Wednesday 
night  next  preceding  the  Saturday  night  of  the  fire.  His  sleep- 
ing there  at  night  was  not  an  occupation  of  the  house  within 
the  meaning  of  the  policy.  He  did  not  occupy  the  house  during 
the  day.  It  is  true  there  is  more  danger  from  incendiaries  at 
night  than  in  the  daytime,  but  dwelling-houses  unoccupied  dur- 
ing the  day  are  in  more  danger  from  that  class  than  when  occu- 
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pied,  and  the  aLandonment  of  the  premises  by  plaintiff  dimin- 
ished the  security  against  the  destruction  of  the  house  hy  fire. 
....  'Occupation  of  a  dwelling-house  is  living  in  it.'  *A  mere 
supervision  oveo*  it  is  not  sufficient.'  It  was  plaintiff's  business 
under  the  policy,  to  see  that  the  house  was  occupied":  See,  also, 
Farmers'  Fire  Ins.  Co.  v.  Wells,  42  Ohio  St.  519;  Sleeper  v. 
New  Hampshire  Fire  Ins.  Co.,  56  N.  H.  401;  North  America 
Fire  Ins.  Co.  v.  Zaenger,  63  ®<*  111.  464;  Fitzgerald  v.  Connecti- 
cut Fire  Ins.  Co.,  64  Wis.  463;  Stupetski  v.  Trans-Atlantic  Fire 
Ins.  Co.,  43  Mich.  373;  38  Am.  Eep.  195;  Poor  v.  Humboldt 
Ins.  Co.,  125  Mass.  274;  28  Am.  Eep.  228;  Bennett  v.  Agri- 
cultural Ins.  Co.,  50  Conn.  420;  American  Ins.  Co.  v.  Padfield, 
78  111.  169. 

These  adjudged  cases,  and  many  more  that  might  be  referred 
to,  announce,  we  think,  conclusions  entirely  in  accord  with  the 
natural  and  obvious  meaning  of  the  words  contained  in  the  re- 
strictive condition  to  which  we  have  alluded.  That  the  dwelHng- 
house  described  in  the  policy  sued  on  was  vaciant  or  unoccupied 
in  the  sense  in  which  those  terms  are  employed  in  the  policy, 
at  the  time  the  fire  occurred,  seems  to  us  to  admit  of  no  serious 
controversy,  notwithstanding  the  fact  that  some  of  the  employes 
of  the  plaintiff  occasionally  slept  there,  and  notwithstanding  the 
further  fact  that  some  of  the  provisions  of  the  plaintiff  were 
kept  in  the  house,  and  his  wife  daily  visited  the  house  for  the 
purpose  of  getting  provisions  therefrom. 

But  it  was  insisted  that  the  fourth  prayer  should  not  hav5  been 
granted,  because  at  least  some  of  the  personal  property  con- 
tained in  the  house  was  covered  by  the  policy,  and  that  the  for- 
feiture of  the  policy  as  to  the  risk  upon  the  house  did  not  in- 
volve or  carry  with  it  a  forfeiture  as  to  the  personal  property. 
This  position  is  wholly  untenable.  AVhen  the  policy  became  void 
because  of  the  nonoccupancy  of  the  house,  it  became  void  as  an 
entirety.  It  was  an  indivisible  and  entire  contract,  and  when, 
by  its  express  terms,  it  became  invalid,  it  became  invalid  for  all 
purposes  and  to  all  intents.  The  stipulation  in  regard  to  the 
forfeiture  is  applicable  to  the  policy  as  an  entirety.  This  is 
settled  in  Maryland  beyond  contention  or  controversy:  Bowman 
V.  Franklin  Fire  Ins.  Co.,  40  Md.  632. 

Nor  can  the  fact  that  the  loss  was,  by  indorsement,  made 
payable  to  the  mortgagees  as  their  interest  might  appear,  at  all 
affect  the  question  before  us.  When  a  loss  has  happened  that 
is  covered  by  a  valid  policy,  it  is  possible  that  a  controveirsy 
may  arise  as  to  whether  a  payment  has  been  rightly  made  to  the 
insured  when  the  policy  has  prescribed  ^"^  that  the  loss  shall  be 
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payable  to  the  mortgagees  as  their  interest  may  appear.  In 
such  cases,  it  has  been  held  that  the  insured  has  no  authority  by 
an  accord  and  satisfaction  between  himself  and  the  company 
to  defeat  the  right  of  the  mortgagees  from  recovering  the 
amount  due  under  the  policy:  Hathaway  v.  Orient  Ins.  Co.,  134 
X.  Y.  409.  But  here  the  validity  of  the  policy  is  made  to  depend 
upon  the  insured  continuing  to  occupy  the  premises,  and,  no 
iriatter  to  whom  the  loss  may  be  made  payable,  it  cannot  be  re- 
covered by  anyone,  if,  by  the  terms  explicitly  set  forth  in  the  pol- 
icy, no  right  of  action  can  accrue  at  all  upon  the  violation  of  same 
specific  condition  whose  observance  by  the  insured  is  made 
necessary  to  fix  the  insurer's  liability. 

As  we  think  the  circuit  court  erred  in  refusing  to  grant  the 
appellant's  fourth  prayer,  the  judgment  in  favor  of  the  appellee 
must  be  reversed;  and,  as  this  view  of  the  case  is  decisive  against 
the  right  of  the  appellee  to  recover  at  all,  a  nerw  trial  will  not  be 
awarded. 

Judgment  reversed  with  costs  above  and  below. 

INSURANCE-DWELLING-lIOUSE-OrcrPANCY-CONSTRUC 
TION  OF. — Occupancy  i  in  pi  it's  actual  use  of  a  (hvelinc-honse  np  snch: 
liimburx  v.  German  etc.  Inp.  ('o.,  90  Iowa,  709;  48  Am.  St.  Rep.  468, 
and  note  with  the  cases  colk'cted. 

INSHRANCE  — ENTIRETY  OF  CONTRACT-REAL  AND  PER 
SONAL  PROPERTY. — If  a  policy  includee  real  property  nnd  also  pei" 
Bonai  proi)erty  in  thebuiUHn^a  thereon,  the  risk  l>einj:  distributed— that 
is  to  say,  certain  sums  on  the  buildings  and  certain  otlier  sums  on  the 
pc'rPon«l  property  therein — a  misrepresentation  in  respect  to  the  luiild- 
ings  and  which  avoids  the  insurance  thereon,  also  avoids  it  as  to  the  per- 
sonal property:  Stevens  v.  Queen  Ins.  Co.,  81  Wis.  335;  29  Am.  St. 
Rep.  005,  and  note;  to  the  same  effect.  Bills  v.  Hi  hernia  Ins.  Co..  87 
Tex.  547;  47  Am.  St.  Rep.  121,  and  note.  See,  also,  the  note  to  Pioneer 
Mfg.  Co.  v.  Phoenix  Auur.  Co.,  28  Am.  St.  Rep.  677,  where  the  caaes 
are  collected. 
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RTATrTE  OF  LIMITATIONS,  AMENDMENT  TO  CORRECT 
A  MISNO.MP'li. — Where  two  corporations  have  nearly  the  same  name, 
and  the  one  inten<le<l  to  be  sued  was  denignated  by  the  name  of  the  other, 
and  pHK-e^s  was  serve*!  upon  an  officer  who  represented  l>oth,  and  the 
I*luintiff,  lifter  discovering  the  misnomer,  apked  and  obtained  leave  to 
den'mnaU'  the  defendant  under  its  prf)|>er  name,  and  amended  his  plead- 
ings accordingly,  such  amendment  does  not  operate  as  the  bringing  in  of 
a  new  party  or  as  the  commencement  of  a  new  action,  so  as  to  entitle  the 
defendant  to  the  defense  of  the  statute  of  limitations,  which  was  not  per- 
fect when  the  action  was  b<>gun. 

NEGLIGENCE.— TO  ENTITLE  PLAINTIFF  to  recover  in  an 
action  alleging  his  injury  by  the  negligence  of  the  defendant,  therepbonld 
be  a  itateJ  right  on  the  part  of  the  plainiiff,  and  duty  on  the  part  of  the 
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defendant  in  respect  to  that  right,  and  a  breach  by  him  of  Buch  duty, 
whereby  the  plaintiff  suffered  injury. 

TELEGRAPH  AND  TELEPHONE  CORPORATIONS  ARE  AN- 
SWERABLE IN  DAMAGES  to  a  person  injured  by  a  wire  suspended 
from  one  of  their  poles  by  their  permission,  and  which,  becoming  broken, 
falls  across  the  feed-wire  of  an  electric  railway  company,  and  remains 
there  two  weeks,  and,  becoming  charged  with  electricity,  is  thrown 
I'.gainst  a  person  lawfully  using  a  public  street,  inflicting  on  him  great 
personal  injury. 

TELEPHONE  AND  OTHER  CORPORATIONS  and  persons 
using  electricity  in  the  public  streets  owe  a  duty  to  all  persons  law- 
fully using  such  streets  that  the  use  shall  be  substantially  as  safe  as 
before  the  telephone  or  other  electric  plant  was  placed  therein. 

NEGLIGENCE,  PRESUMPTION  OF.— Where  it  is  the  duty  of 
persons  to  do  their  best  to  keep  premises  or  structures  in  proper  condi- 
tion, and  they  are  found  out  of  condition,  and  an  accident  occurs  there- 
from, it  may  fairly  be  presumed,  in  the  absence  of  evidence,  that  tiiey 
used  that  care  and  diligence  that  they  were  bound  to  use,  and  that  there 
was  a  defect  from  which  the  accident  arose. 

TELEGRAPH  CORPORATIONS— PRESUMPTION  OF  NEGLI- 
GENCE.— If  a  wire  fastened  to  a  telegraph  pole  falls  upon  and  crosses  the 
feed-wire  of  an  electric  railway,  and  remams  swinging  there  for  two 
weeks,  becoming  chai-ged  with  so  much  electricity  that  it  inflicts  serious 
injuries  to  a  person  with  whom  it  comes  in  contact,  the  jury  is  justified 
in  finding  that  it  became  so  charged  by  swinging  and  rubbing  so  long 
against  the  feed-wire  that  it  wore  off  the  insulating  matter. 

W.  Irvine  Cross  and  George  Dobbin  Penniman,  for  tlie  appel- 
lants. 

Isidor  Eaynor  and  Isaac  Lobe  Strauss,  for  the  appellee. 

305  PAGE,  J.  This  action  was  brought  against  the  "Western 
Union  Telegraph  Company,"  and  the  "City  and  Suburban  Rail- 
way Company,"  to  recover  damages  for  the  alleged  neglect  of  the 
defendants,  whereby  one  Michael  Nelson  lost  his  life. 

In  the  narratio  and  summons  the  telegraph  company  is  referred 
to  as  the  "Western  Union  Telegraph  Company,"  but  in  the  bill 
of  particulars,  filed  with  the  narratio,  the  words,  "a  corporation 
of  the  state  of  New  York,"  are  appended  to  the  corporate  name. 
The  summons  was  served  on  Richard  Bloxham,  "its  manager." 
During  the  trial,  it  apeared  from  the  evidence  that  there  are  two 
companies:  one,  whose  corporate  name  is  the  "Western  Union 
Telegraph  Company,"  a  corporation  of  the  state  of  New  York, 
and  another  whose  corporate  name  is  the  "Western  Union  Tele- 
graph Company  of  Baltimore  City,"  a  corporation  of  the  state  of 
Mar}'land.  Richard  Bloxham  (on  whom  the  writ  was  served)  is 
the  general  manager  of  the  former  in  this  state,  and  the  president 
and  manager  of  the  latter.  The  evidence  established  the  facts, 
that  the  pole  on  which  the  fatal  wire  was  suspended  is  the  prop- 
erty of  the  Maryland  corporation,  and  that  the  New  York  com- 
pany neither  owned  nor  controlled  poles  in  that  vicinity.     Ther©* 
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npon,  the  counsel  for  the  plaintiff  asked  leave  to  amend  the 
declaration  and  bill  of  particulars  to  conform  to  the  proof,  and 
stated,  at  the  time,  that  the  Maryland  company  was  the  one 
intended  to  be  sued,  and  it  was  only  because  of  his  want  of 
knowledge  as  to  the  correct  name  of  the  corporation,  that  the 
words,  "of  Baltimore  City,"  had  been  omitted.  There  being  no 
objection,  the  leave  was  ^'^^  granted  and  the  amendment  made. 
Mr.  Cross,  who  was  the  counsel  for  the  defendan'ts,  then  had 
his  appearance  entered  for  the  Western  Union  Telegraph  Com- 
pany of  Baltimore  City,  and  filed  the  three  following  pleas,  viz: 
1.  The  plea  of  limitations;  2.  That  the  cause  of  action  did  not 
accrue  within  twelve  months  "before  the  filing  of  the  plaintiff's 
amended  declaration,  by  which  it  was  made  a  party  to  the  suit"; 
and  3.  The  general  issue  plea.  The  plaintiff,  having  joined 
issue  on  the  first  and  third  of  these  pleas,  moved  to  strike  out  the 
second;  and  the  action  of  the  court  in  granting  this  motion 
constitutes  the  defendant's  second  exception. 

It  is  contended,  on  behalf  of  the  telegraph  company,  that  by 
the  amendment  a  new  party  was  made,  and  was,  in  fact,  so  far 
as  it  was  concerned,  the  equivalent  of  bringing  a  new  suit;  and 
therefore  a  plea  which  averred  that  the  cause  of  action  did  not 
accrue  within  twelve  months  before  the  filing  of  the  amended 
declaration,  did  not  improperly  set  out  that  provision  of  the  code 
which  provides  that  actions  like  the  present  must  be  commenced 
within  twelve  months  after  the  death  of  the  deceased  person: 
Code,  art.  67,  sec.  3.  But  to  this  we  cannot  agree.  The  thirty- 
sixth  section  of  article  75  of  the  code  provides  that  no  action 
shall  abate  by  reason  of  the  misnomer  of  a  defendant,  but  the 
court,  at  its  discretion,  on  suggestion,  etc.,  or  other  proof  to 
the  satisfaction  of  the  court,  that  "by  mistake  the  plaintiff  has 
sued  in  a  wrong  name,  or  that  the  party  summoned  in  virtue  of 
said  writ  or  action  is,  in  fact,  the  party  intended  to  be  sued  by 
such  writ  or  in  such  action,  may,  at  any  time  before  judgment, 
direct  the  writ  or  any  of  the  proceedings  to  be  amended  by  insert- 
ing therein  the  true  name"  of  any  defendant.  In  this  case,  the 
summons  was  served  on  a  person  who  vraa  an  officer  of  both 
companies,  and  upon  him  as  manager  of  the  defendant  corpora- 
tion. He  was,  in  fact,  the  manager  of  both.  The  service  was 
efficient  to  bring  into  court  either  one  of  the  companies.  Under 
the  circumstances,  it  might  well  happen  that  an  attorney  who 
■®^  was  closely  connected  with  both,  and  knew  the  very  slight 
differences  in  the  two  corporate  names,  might  fall  into  error  at 
to  which  company  was  intended  to  be  sued,  but,  if  he  did,  his 
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mistake  could  not  operate  to  deprive  the  plaintiff  of  his  right, 
when  he  discovered  there  were  two  companies  with  names  so 
nearly  alike,  of  designating  which  of  the  two  he  was  suing. 
When,  therefore,  the  suggestion  of  misnomer  was  made,  with  the 
statement  that  it  was  the  Maryland  corporation  which  was  in- 
tended to  he  sued,  and  the  court,  in  its  'discretion,  ordered  the 
amendment  to  he  made,  not  for  the  purpose  of  adding  a  new 
party,  but  to  correct  the  name  of  a  party  actually  summoned, 
the  defendant  could  thereby  acquire  no  right  to  interpose  any 
other  or  different  plea  than  it  would  have  had  if  it  had  been  cor- 
rectly named  in  the  first  instance.  If,  upon  the  amendment 
being  made,  the  ends  of  justice  required  further  time,  to  enable 
the  defendant  properly  to  prepare  its  case,  the  court  had  full 
'  power  to  order  a  continuance.  It  does  not  appear,  however, 
that  the  counsel  for  the  defendant  asked  for  or  desired  delay. 
He  could  not  have  been  surprised.  The  narratio  disclosed  that 
the  negligence  complained  of  was  in  connection  with  a  wire  on 
Eastern  avenue  near  Luzerne  street,  and  Bloxham,  who  was 
manager  of  both  companies,  knew,  or  ought  to  have  known,  that 
the  telegraph  poles  and  wires  in  that  locality  were  owned  or  con- 
trolled by  the  Maryland  company,  and  that  the  New  York  com- 
pany had  none  in  that  vicinity.  He  therefore  must  have  known 
that  it  was  the  Maryland  company  that  was  intended  to  be  sued, 
and  it  did  not  require  much  mental  acuteness  to  enable  him  to 
understand  that  the  misnomer  occurred  by  reason  of  the  very 
slight  difference  in  the  two  names.  It  is  plain  that  the  error 
of  the  plaintiff's  attorney  was  due  to  the  fact  that  he  did  not 
know  that  the  company  he  intended  to  sue  had  the  words  "of 
Baltimore  City"  as  a  part  of  its  name,  and,  as  soon  as  he  became 
better  informed,  he  so  stated  to  the  court,  and  prayed  the  amend- 
ment. To  hold,  under  such  circumstances,  that  the  amendment 
brought  in  a  new  party  ^®^  and  thereby  enabled  it  to  plead  limi- 
tations, to  be  computed  froon  the  filing  of  the  amended  declara- 
tion, and  not  from  the  commencement  of  the  action,  would  be 
a  gross  injustice  to  the  plaintiff. 

It  follows  from  what  has  been  said  that  we  find  no  error  in 
the  second  and  fourth  exceptions,  or  in  the  rejection  by  the  court 
of  the  second  and  third  prayers  of  the  telegraph  company.  By 
the  fourth  exception,  it  appears  that  the  defendants  were  not  per- 
mitted to  offer  in  evidence  the  charter  of  the  New  York  com- 
pany. But  it  was  not  a  party  to  the  suit,  and  the  contents  of 
its  charter  were  wholly  irrelevant  to  any  of  the  issues  before  the 
court  or  jury. 
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The  first  exception  was  not  referred  to  in  arguinent,  and,  we 
understand,  was  abandoned.  The  remaining  exceptions  present 
for  our  consideration  the  several  instructions  granted  and  re- 
jected by  the  court,  and  this  renders  necessary  a  statement  of 
the  main  facts  of  the  case. 

On  August  24,  1893",  Michael  Nelson,  a  child  of  eleven  yeaire, 
while  walking  on  Eastern  avenue  near  Luzerne  street,  came  in 
contact  with  a  telephone  wire  which  hung  from  a  pole  owned  and 
controlled  by  the  Western  Union  Telegraph  Company  of  Balti- 
more City.  Along  that  part  of  Eastern  avenue  the  City  and 
Suburban  Railway  Company  operates  one  of  its  lines  of  electric 
railway.  Its  iron  poles  are  placed  at  intervals  along  the  curb 
line,  and  carry  wires  strung  across  the  street  to  support  the  trol- 
ley wire  in  tlie  middle  of  the  street.  Besides  these,  they  also  sup- 
port the  railway's  feed  wires,  which  stretch  from  pole  to  pole 
along  the  street,  over  the  curb  line  and  parallel  to  it.  The  func- 
tion of  tliese  feed  wires  is  to  supply  electricity  to  the  trolley  wire, 
80  that  the  potential  of  that  wire  may  be  al.vays  constant,  and, 
when  the  road  is  being  operated,  they  carry  a  voltage  of  about 
five  hundred  volts,  sufticient  to  produce  upon  any  one  receiving 
it  serious  injury  or  death.  By  means  of  a  preparation  of  braided 
cotton,  saturated  with  insulating  material  and  covered  with  a 
water- proof  compound,  feed  wires  are  kept  insulated,  so  that 
when  the  insulation  is  properly  ^*^  done  and  in  good  condition, 
there  can  be  no  escape  of  electricity.  If  exposed,  however,  long 
to  atmospheric  influence,  it  becomes  depreciated,  and  will  not 
serve  its  purpose.  Defects  are  also  sometimes  to  be  attributed 
to  improper  handling  of  the  wire  in  the  process  of  construction, 
80  that  the  covering  becomes  broken.  The  frictional  contact  of 
another  wire  rubbing  against  it  would  cause  serious  damage  to 
the  insulation,  and  in  such  a  case  the  current  would  commence 
to  be  carried  off  before  the  insulation  was  "probably  absolutely 
worn  through."  If  imperfect  insulation  were  due  to  such  rub- 
bing, so  that  the  charged  mre  was  laid  bare  or  so  worn  as  that 
the  current  found  a  i>ath  to  the  overhanging  wire,  there  would  be 
no  sparks  at  the  point  of  contact,  unless  there  was  an  "arcing  or 
air  Hpace"  between  the  two.  The  defendant  olTcred  evidence 
tending  to  show  that  the  particular  feed  wire  was  erected  in  1893. 
It  was  not  contended  that  the  insulating  material  was  not  of  the 
befit,  or  that  it  was  not  originally  put  up  in  a  proper  manner. 
The  defendants  also  olTcrod  evidence  to  show  that,  at  the  time  of 
the  accident,  the  insulatirjg  material  was  intact  at  the  place 
where  the  telephone  wire  rented  on  it.     It  was  shown  the  swing- 
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ing  wire  did  not  belong  to  the  telegraph  company,  but  was  sus- 
pended from  a  bracket  or  lug  on  one  of  its  poles.  It  was  erected 
with  the  permission  of  the  company  by  a  gentleman  for  his  pri- 
vate uses.  It  had  long  been  unused,  but  was  permitted  by  the 
company  to  remain,  a  dead  wire,  on  the  poles  where  it  was  first 
placed.  In  some  manner,  it  parted,  and  one  of  the  ends  sus- 
pended from  the  lug  passed  over  or  around  the  feed  wire  and 
extended  to  the  pavement,  where  it  swayed  to  and  fro  in  the 
wind.  In  this  position  it  remained  for  at  least  two  weeks.  At 
first,  it  seems  not  to  have  been  charged  with  electricity,  for  a 
policeman  at  some  time  during  that  period  gathered  up  the  swing- 
ing end  and  placed  it  in  a  tree-box  near  by,  so  as  to  get  it  out  of 
the  way  of  persons  passing  along  the  street.  The  unbroken  por- 
tion of  the  wire  passed  along  for  some  distance  into  the  city,  but 
further  than  to  show  there  was  no  ^*®  contact  with  other  wires 
for  two  squares,  there  was  no  evidence  tending  to  prove  that  it 
received  its  deadly  charge  elsewhere  than  at  the  place  where  it 
crossed  the  feed  wire.  It  is  not  contended  that  Nelson  was  guilty 
of  contributory  negligence.  How  he  came  in  contact  with  the 
wire  does  not  clearly  appear.  Some  of  the  witnesses  thought  it 
was  blown  against  him  by  the  wind.  However  that  may  be,  it 
passed  between  his  fingers,  and,  as  he  recoiled  from  the  shock, 
he  drew  it  about  his  neck  and  throat.  He  was  badly  burned; 
in  a  few  days  lockjaw  set  in,  and  he  died. 

At  the  oonclusion  of  the  plaintiff's  testimony,  the  court  was 
asked  by  the  defendants  to  instruct  the  jury  that  there  was  no 
legally  sufficient  evidence  to  show  that  the  death  of  Nelson  was 
caused  by  the  negligence  of  the  defendants,  or  either  of  them, 
and  this  the  court  refused  to  do.  To  entitle  the  plaintiff  to  re- 
cover, it  was  requisite  that  the  proof  should  establish  some  duty 
on  the  part  of  the  defendants  in  respect  to  the  person  injured, 
and  that  the  injury  was  occasioned  by  reason  of  the  failure  of 
the  defendants  to  perform  that  duty.  This  principle  is  stated 
in  Maenner  v.  Carroll,  46  Md.  212,  as  follows:  "To  constitute 
a  good  cause  of  action,  in  a  case  of  this  nature,  there  should  be 
stated  a  right  on  the  part  of  the  plaintiff,  a  duty  on  the  part  of 
the  defendant  in  respect  to  that  right,  and  a  breach  of  that  duty 
by  the  defendant,  whereby  the  plaintiff  suffered  injury."  Now 
the  deceased  at  the  time  of  the  injury  was  upon  a  public  high- 
way, at  a  spot  where  he  had  a  right  to  be,  and  was  going  along 
it  to  his  home  in  a  lawful  and  proper  manner.  The  sidewalks 
of  the  streets  in  a  city  are  for  the  use  of  all  persons  who  have 
occasion  to  pass  along  them,  and  Nelson,  while  in  the  exercise  of 
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this  unqiieelioned  right,  was  entitled  to  be  protected  and  safe 
from  all  injury  on  account  of  dangerous  obstructions.  On  the 
other  hand,  both  of  the  defendants  were  using  the  streets  under 
the  i)crnnssion  of  the  state  and  municipal  authorities,  for  pur- 
poses of  private  gain,  by  means  of  agencies  such  as  could  and 
would  become  dangerous  to  human  life  if  not  properly  and  care- 
fully emjdoyed.  The  ^**  railway  company  pursued  its  business 
by  means  of  cars  proj^elled  by  electricity,  partially  supplied 
111  rough  feed  wires  over  and  along  the  edge  of  the  pavement. 
The  telegraph  company  had  its  poles  also  along  the  curb  line, 
and  its  wires  extending  along  the  street  wore  over  and  along  the 
feed  wire,  which,  thouu'h  insulated,  carried  a  deadly  current. 
The  privileges  so  granted,  thus  to  encumber  the  public  highway 
with  appliances  so  likely  to  become  dangerous  to  the  public  safety 
unless  properly  employed  and  controlled,  imposed  upon  them, 
and  each  of  tiiein,  the  duty  of  so  (managing  their  affairs  as  not  to 
injure  persons  lawfully  on  the  streets,  'i'hey  owed  it  to  Nelson 
that  his  lawful  use  of  the  street  should  be  substantially  as  safe  as 
it  was  before  the  tclegniph  and  railway  plants  had  so  occupied 
it.  It  was  their  plain  duty,  not  only  to  properly  erect  their 
plants,  but  to  maintain  them  in  such  condition  as  not  to  endan- 
ger the  public.  It  follows  from  this,  that  if  the  property  of  the 
defendants  was  not  in  proper  condition,  and  by  reason  thereof 
Nelson  was  injured,  tlu^se  facts  alone,  in  the  absence  of  other 
evidence  to  show  that  the  defect  originated  without  the  fault  of 
the  companies,  alTord  a  prima  facie  presumption  of  negligence. 
In  such  a  case,  the  doctrine  of  "res  ipsa  loquitur"  ("a  simple 
question  of  common  sense":  WhittakeFs  Smith  on  Negligence, 
423)  fairly  applies.  In  the  le^iding  case  of  Kearney  v.  Ijondon 
etc.  Ry.  Co.,  L.  1^  5  Q.  B.  411,  afhrmcd  in  the  exchequer 
chamber  (L.  R.  C  Q.  B.  759),  and  cited  approvingly  in  Ilowser 
v.  Cumberiand  etc.  K.  K.  Co.,  80  Md.  148,  45  Am.  JSt.  Kcp.  332, 
Cockbum,  C.  J.,  said:  "Where  it  is  the  duty  of  persons  to  do 
their  best  to  keep  promises  or  a  structure  in  a  proper  condition, 
and  we  find  it  out  of  condition,  and  an  accident  happens  there- 
from, it  is  incumbent  upon  them  to  show  that  they  used  that 
reasonable  care  and  diligence  which  they  were  bound  to  use,  and 
the  absence  of  which,  it  seems  to  me,  may  fairly  be  profnimed 
from  the  fact  that  there  was  the  defect  from  which  the  accident 
ha«  arisen."  In  Byrne  v.  l^nadle.  2  Hurl.  &  C.  722,  also  cited  in 
Ilowser  V.  Cumberland  etc.  R.  R.  Co.,  80  Md.  148,  45  Am.  St. 
Rep.  332,  the  plaintifT,  while  walking  in  the  street,  was  injured 
by  A  barrel  falling  ^**  from  an  upper  window  of  a  vrarehoojfle 
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belonging  to  the  defendant,  and,  on  these  facts  alone,  it  was  held 
there  was  evidence  of  negligence  to  go  to  the  jury.  In  Thomas 
V.  Western  Union  Tel.  Co.,  100  Mass.  156,  where  two  horses, 
driven  along  the  highway,  became  entangled  in  a  telegraph  wire, 
swinging  aicross  a  public  way  at  such  a  height  as  to  obstruct 
and  endanger  ordinary  travel,  it  was  held  these  facts  alone,  un- 
explained and  unaccounted  for,  were  evidence  of  neglect  on  the 
part  of  the  company,  and  should  have  been  submitted  to  the 
jury:  Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203;  41  Am.  St.  Rep. 
786;  Uggla  v.  West  End  Street  Ry.,  160  Mass.  353;  39  Am.  St 
Rep.  481;  2  Thompson  on  Negligence,  1220,  et  seq;  Thompson 
on  Electricity,  sec.  178;  South  Western  Tel.  etc.  Co.  v.  Robinson, 
50  Fed.  Rep.  813;  Stephens  etc.  Trans.  Co.  v.  Western  Union 
Tel.  Co.,  8  Ben.  502;  Western  Union  Tel.  Co.  v.  Eyser,  2  Col. 
163;  Blanchaxd  v.  Western  Union  Tel.  Co.,  60  K  Y.  510;  Wolfe 
V.  Erie  Tel.  Co.,  33  Fed.  Rep.  322. 

Was  there  evidence  before  the  jury  when  these  instructions 
were  asked,  from  which  they  could  find  that  the  property  of  the 
defendants  was  out  of  proper  condition  at  the  time  of  the  acci- 
dent, and  that,  by  reason  thereof.  Nelson  was  injured?  There 
was  evidence  that  the  telephone  wire  had  been  hanging  over  the 
feed  wire  for  at  least  two  weeks;  that  in  that  position  it  was 
swayed  by  the  wind,  causing  it  to  rub  against  the  insulating 
material;  that  such  rubbing  for  two  weeks  would  cause  a  very 
serious  damage  to  the  insulation.  No  information  had  been 
given  to  the  jury  of  any  means  by  which  the  telephone  wire  was 
charged,  otherwise  than  from  the  feed  wire,  and  that  could  have 
been  possible  only  by  defect  in  the  insulation.  This  was  assur- 
edly evidence  tending  to  prove  that  the  telephone  wire  was 
charged  through  the  feed  wire.  Whether  sufficient  or  not  to 
establish  it  as  a  fact  was  for  the  jury  to  determine.  It  was 
within  the  province  of  the  defendants  to  rebut  the  plaintiff's 
case  in  any  manner  they  were  able;  to  show  that  the  insulation 
was  perfect;  or,  if  that  could  not  be  done,  that  the  defect  was 
caused  by  circumstances  over  which  ^^^  they  had  no  control; 
or  that  it  existed  for  so  short  a  time  that  they  could  not  be 
reasonably  expected  to  have  been  informed  of  it,  and  thereby 
have  had  an  opportunity  to  mend  it.  To  raise  the  presumption 
of  negligence  in  this  case,  however,  it  was  not  necessary  for  the 
plaintiff  to  negative  all  possible  circumstances,  which  could  ex- 
cuse the  defendants.  If  the  jury  were  informed  of  but  one  point, 
where  the  telephone  wire  was  in  contact  with  a  live  wire,  it  would 
not  be  a  wild  speculation  for  them  to  infer,  in  view  of  all  the 
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circumstancee,  and  in  the  absence  of  any  evidence  of  contact 
elsewhere  with  the  feed  wire,  or  with  other  live  wires,  that  that 
waa  the  source  from  whence  the  electricity  came,  although  it  may 
have  been  a  physical  possibility  that  there  might  have  been  such 
contact  with  other  wires  further  along  the  line.  This  the  de- 
fendants might  have  sho^vn,  if  they  could,  by  way  of  defense, 
but,  in  the  absence  of  all  evidence  on  the  point,  the  jury  could 
infer,  without  violence,  that  the  electrical  charge  was,  in  fact, 
obtained  by  contact  of  the  telephone  wire  with  the  feed  wire. 
We  find  no  error  in  the  rejection  of  the  instructiona  set  out  in 
the  third  exception. 

We  deem  it  unnecessary  to  refer  particularly  to  the  action  of 
the  court  in  granting  or  rejecting  prayers  in  the  case;  what  we 
have  said  is  sufficient  to  dispose  of  thorn.  We  are  of  opinion 
the  case  was  fairly  put  to  the  jury.  Finding  no  error  in  the 
rulings  of  the  court,  the  judgment  will  be  affirmed- 

Judgment  affirmed. 

NEGLIGENCE— DUTY  TOWARD  PERSON  INJURED.-To  con- 
Btitute  actionable  negligence,  a  duty  must  exist  on  the  part  of  the  de- 
fendant to  protect  the  plaintiff  from  the  injury  of  which  he  complaine, 
coupled  with  a  failure  to  i)erform  that  duty  and  an  injury  to  the  plain- 
tiff arising  from  such  failure:  Faris  v.  Iloberg,  134  Ind.  2(')9;  39  Am. 
St.   K<-p.  201,  and  note.     To  maintain  an  action    for   negligence,  the 

Slaintin  must  show  the  existence  of  a  (hity  to  him  on  the  part  of  the 
efendant :  Bottoms  V.  Seaboard  etc.  K.  li.  Co.,  114  ^^  C.  699;  41  Am. 
St.  Rep.  799. 

KE<JLIGENCE— PRESUMPTION  OF.— A  presumption  of  negligence 
may  arise  from  an  accident,  and  if  the  circumstances  are  of  sucli  a  na- 
ture that  it  may  fairly  i'e  inferred  from  them  that  the  reasonable  prob- 
ability is  that  the  accident  was  caused  by  the  failure  of  the  party  to 
exercise  pr<jper  precaution,  a  presumption  ol  negligence  arises:  Nule  to 
Hart  V.  Washington  Park  Club,  48  Am.  St.  Kep.  o05.  See,  especially, 
the  extended  note  to  Long  v.  Pennsylvania  K.  K.  Co.,  30  Am.  St.  Ktp. 
736-738. 

NEGLIGENCE  — WIRES  IN  STREETS.— If  a  corporation  is  per- 
mitted to  maintain  eliH-tric  wires  in  the  public  streets,  and  one  of  such 
wires  is  detached  from  a  tree  to  wiiich  it  has  been  ta8tened,  and  is  hang- 
ing to  tlio  ground  charged  with  a  deadly  current  of  electricity,  which  it 
receive<i  in  coming  in  contact  with  the  feed  wire  of  anotiier  corporation, 
and  a  boy  taking  hold  of  the  wire  is  killi-d,  the  corporation  to  which 
the  detached  wire  belongs  is  presumed  to  have  been  negligent  and 
must  assume  the  bunlen  of  proving  that  there  was  md  negligen<e  on  its 
part:  Uaynes  v.  Raleigh  Gas  Co.,  114  N.  C.  1.03;  41  Am.  St.  l{ep.  78«, 
and  note.  A  company  or  |)erson  using  wires  to  convey  electricity  ib 
re<iuir«'d  toUBw  very  great  care  to  prevent  injury  to  persons  or  property; 
Giraudi  v.  Electric  Imp.  Co.,  107  Cal.  120;  4S  Am.  St.  Uep.  114,  and 
note. 
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Metropolitan  Savings  Bank  v.  Murphy. 

[82  Maryland,  314.] 

"WILLS,  BANK-BOOKS  AS.— The  changing  of  an  account  in  a 
bank  from  the  name  of  a  husband  to  that  of  a  husband  and  wife,  and 
the  writing  of  an  agreement  at  the  head  of  a  pass-book,  to  which  the 
husband  and  the  bank  both  assent,  that  the  moneys  are  to  be  subject 
to  the  order  of  either  the  husband  or  the  wife,  the  balance  at  the  death 
of  either  to  belong  to  the  wife,  do  not  constitute  a  will  of  personal  prop- 
erty. 

A  BANK  ACCOUNT  PAYABLE  TO  THE  ORDER  OF  HUS- 
BAND OR  WIFE,  the  balance  at  the  death  of  either  to  belong  to  the 
survivor,  constitutes  an  agreement  between  the  bank  and  the  husband 
•which  remains  in  force  after  his  death,  and  justifies  the  payment  to  her, 
as  survivor,  of  the  moneys  remaining  on  deposit  at  his  death. 

Harry  M.  Benzinger  and  Alfred  Jentins  Shriver,  £ot  the  ap- 
pellants. 

James  L.  Lindsay  and  John  S.  Ensor,  for  the  appellees. 

»*«  ROBEETS,  J.  The  appeal  in  this  case  is  taken  from  an 
order  of  the  orphans'  court  of  Baltimore  county,  refusing  probate 
to  an  instrument  claimed  to  be  the  last  will  and  testament  of 
Michael  Murphy,  deceased.  There  is  no  controversy  as  to  the 
facts  appearing  in  the  record,  which  can  be  briefly  stated  as 
follows:  Michael  Murphy  became  a  depositor  in  the  Metropolitan 
Savings  Bank  of  Baltimore  City,  on  July  8,  1873,  and  from  time 
to  time  thereafter  made  deposits  therein  of  various  sums  of 
money.  On  the  5th  of  March,  1885,  after  he  had,  at  intervals, 
drawn  from  said  bank  different  ^^**  sums  of  money,  there  re- 
mained to  his  credit  with  said  bank  a  balance  of  eighteen 
hundred  and  forty-one  dollars  and  forty-five  cents.  This 
balance  was,  by  his  direction,  transferred  to  a  new  and  different 
account  in  said  bank,  which  was  opened  in  the  names  of  Michael 
Murphy  and  Ann  Murphy  (his  wife),  and,  at  the  request  of  said 
Michael,  which  was  agreed  to  by  said  bank,  there  was  written  at 
the  head  of  the  account  of  said  Murphy  and  wife,  in  the  bank-  ■ 
book  No.  7437,  with  the  appellant,  the  following:  "It  is  agreed 
that  this  account  is  opened  subject  to  the  by-larws  printed  on  the 
first  and  last  pages  of  this  book,  subject  to  the  order  of  either. 
The  balance,  at  the  death  of  either,  to  belong  to  the  survivor." 

The  wife  survived  her  husband,  and,  at  the  time  of  his  death, 
which  occurred  March  7,  1888,  the  balance  with  said  bank  to 
the  credit  of  the  joint  account  ocE  Murphy  and  wife  amounted, 
with  certain  accretions  of  interest,  to  the  sum  of  two  thousand 
four  hundred  and  eighty-two  dollars  and  sixty-seven  cents.  This 
Bum  the  appellant,  in  pursuance  of  the  terms  of  its  contract  with 
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Murphy  and  wife,  paid  over  to  the  survivor,  Ann  Murphy.  The 
only  question  which  we  are  now  called  upon  to  decide  ifi.  Had 
the  bank  authority  in  law  to  make  such  payment?  It  is  the 
claim  of  the  appellees  that  the  bank  acted  without  authority  in 
making  such  payment,  and  the  converse  of  the  proposition  is 
maintained  by  the  executor  and  residuary  legatee  of  Ann  Mur- 
phy, now  deceased.  It  is  contended  by  the  appellant  bank  that 
the  two  accounts  in  said  bank — that  in  the  name  of  Michael,  and 
that  in  the  joint  names  of  himself  and  wife — constituted,  in 
fact,  but  one  and  the  same  continuing  account,  and  both  having 
been  opened  with  said  bank  prior  to  the  passage  of  the  act  of 
1884,  chapter  293,  requiring  certain  fonnal  prerequisites  in  the 
execution  of  ^nlls  of  personalty,  they  are  entitled  to  be  consid- 
ered and  construed  as  testamentarj'  papers;  and  that  the  balance 
in  said  bank  to  the  joint  credit  of  the  husband  and  wife  at  the 
time  of  his  death  passed,  under  the  terms  of  the  alleged  will,  to 
the  wife  as  the  survivor.  It  is  claimed  upon  -the  part  of  the  ap- 
pellees that,  when  the  individual  account  in  said  bank  in  the 
name  of  said  Michael  was  closed,  it  no  longer  had  any  connection 
^**  with,  or  relation  to,  the  joint  account  in  the  names  of  the 
husband  and  wife,  and  became  therel>y  wholly  disconnected  with 
this  contro\crsy.  We  concur  in  this  view,  and  think  that  the 
proper  construction  to  be  placed  upon  the  two  accounts  in  their 
supposed  relationship  is,  that  the  closing  of  the  one  and  the  open- 
ing of  the  other  left  them  separate  and  distinct.  And,  if  this 
be  so,  there  is  but  one  consequence  which  follows,  and  it  is  this: 
the  joint  account  in  the  names  of  the  husband  and  wife  ceased  to 
possess  a  single  testamentary  attribute,  as  the  entry  at  the  head 
of  the  joint  account  was  not,  nor  was  the  account  itself,  written 
or  opened  until  after  the  act  of  1884,  chapter  293,  had  gone  into 
effect.  So  that  we  entertain  no  doubt  al>out  the  legal  effect  of 
these  accounts  as  testamentary  papers.  We  are  clearly  of  the 
opinion  that  the  testamentary  character  claimed  by  the  appel- 
lants as  adhering  to  the  first  and  second  accounts  by  reason  of 
their  being  one  and  the  same  continuing  paper  is  without  force 
and  untenable.  It  is  too  plain  for  controversy  that  the  accounts 
are  separate  and  distinct,  and  in  no  just  sense  testamentary.  We 
do  not,  however,  concur  in  the  view  taken  at  bar  of  the  case  of 
Dooipherty  v.  Moore,  71  Md.  248,  17  Am.  St.  Rep.  524,  as  con- 
cluding the  question  raised  by  this  appeal.  The  facts  of  that 
case  differ  very  materially  from  the  case  presented  in  the  record 
of  this  case. 

At  the  death  of  the  husband,  the  bank  paid  over  to  the  wife 
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the  balance  of  the  account,  and,  in  doing  so,  carried  out  in  good 
faith  the  strict  letter  of  its  contract.  Tliis  is  not  a  case  where 
the  husband  retained  possession  and  control  of  the  account  in 
bank,  and  continued  to  draw  therefrom  such  sums  as  his  wants 
might  indicate,  as  was  the  case  in  Dougherty  v.  Moore,  71  Md. 
248,  17  Am.  St.  Rep.  524,  and  in  many  other  cases.  Nor  is  the 
language  controlling  the  ultimate  disposition  of  the  joint  account 
in  this  case  in  any  respect  similar  to  that  of  Dougherty  v.  Moore, 
71  Md.  248,  17  Am.  St.  Eep.  524.  The  bank's  instructions  in 
opening  the  account  were,  that  said  account  shall  be  subject  to 
the  order  of  either  husband  or  wife,  and,  at  the  death  of  either, 
the  balance  shall  belong  to  the  survivor.  ^^^  It  is  neither  the 
object  of  the  law  nor  the  duty  of  the  court  to  seek,  by  narrow 
and  technical  construction,  the  means  of  invalidating  a  contract 
clearly  expressive  of  the  intention  of  the  contracting  parties, 
and  we  think  nothing  could  be  clearer  than  the  object  and  in- 
tention of  the  parties  to  the  contract  in  the  language  employed 
by  them  in  opening  the  joint  account. 

Whilst  we  have  not  been  able  to  recognize  the  accounts  in 
evidence  as  testamentary  papers,  we  entertain  no  doubt  as  to  the 
legal  effect  and  meaning  of  the  entry  at  the  head  of  the  joint 
account.  It  is  quite  true  that. the  title  to  the  deposits  referred 
to  in  the  first  account  was  originally  vested  solely  in  the  husband, 
Michael,  and  it  was  his  privilege  to  make  such  disposition  of  the 
same  as  he  thought  proper.  He  had  the  indisputable  right  to 
enter  into  any  contract  with  the  appellant  that  would  accom- 
plish his  purpose  in  securing  to  his  wife  the  protection  which 
these  savings  deposits  might  give  to  her.  After  opening  said 
joint  account,  the  husband  never  drew  one  farthing  from  the 
bank  on  that  account,  which  from  March  5, 1885,  to  the  date  of  his 
death,  March  2,  1888,  remained  undisturbed,  save  by  the  addition 
of  some  interest  items,  which  were  made  by  the  ofiBicers  of  the 
bank. 

The  property  in  controversy  consisted  of  deposits  in  the  appel- 
lant bank,  which,  by  the  direction,  authority,  and  request  of  the 
said  Michael,  assented  to  by  the  appellant,  was  entered  in  the 
books  of  said  bank  to  the  credit  of  himself  and  wife,  with  the 
understanding  and  contract  with  the  bank  indorsed  thereon  as 
hereinbefore  stated.  The  parties  were  sui  juris,  capable  of  con- 
tracting, and,  having  actually  contracted,  the  law  exacts  fulfill- 
ment, which  the  appellant  has  done;  and  we  do  not  think,  after 
it  has  fully  executed  its  part  of  the  contract,  it  ought  now  to  be 
required  to  pay  to  the  appellees  the  money  which  it  promised  to 
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pay,  and  had  already  paid,  to  the  appellant's  testatrix,  unless 
some  legal  requirement  can  be  establishod  demanding  ita  pay- 
ment to  the  appellee. 

^^  We  have  given  the  most  careful  consideration  to  the  various 
cases  which  have  been  passed  upon  by  this  court  bearing  any 
analogy  to  the  facts  of  this  case,  but  we  have  found  no  authority 
controverting  the  conclusions  at  which  we  have  arrived.  This 
transaction  partakes  somewhat  of  the  nature  of  an  equitable 
assignment,  looking  to  the  interest  of  the  parties  rather  than  to 
matter  of  form,  and  the  question  of  the  Burvivarship  depended 
solely  upon  mere  contingency.  But,  looking  at  this  controversy 
from  whatever  point  we  may,  we  think  the  appellant  paid  rightly 
to  Ann  Murphy  the  balance  standing  to  the  joint  credit  of  herself 
and  husband  at  the  time  of  his  death.  We  will,  for  the  reasoiu 
afisigned,  affirm  the  order  of  the  court  below. 

Order  affirmed  with  costs  and  petition  dismissed. 

GIFTS— BANK-BOOK  ACCOUNTS.— An  entry  made  by  a  hnsband 
in  a  pass-book  of  a  savings  bank  that  in  consideration  of  his  love  and 
•Section  tor  his  wife  he  ^lave  her  all  the  money  credited,  or  to  be  cred- 
ited, to  him  in  the  book,  where,  after  the  making  of  such  entry,  he  con- 
tinued to  make  deposits  and  draw  from  the  fund  from  time  to  time  at 
he  saw  fit,  does  not  constitute  a  valid  gift  to  the  wife  of  the  money  on 
deposit,  nor  does  it  operate  as  a  testamentary  disposition  thereof,  be- 
cause it  is  not  executed  as  the  law  requires:  Dougherty  v.  Moore,  71 
Md.  248;  17  Am.  St.  Rep.  524.  The  cases  discussing  tins  subject  will 
be  found  collected  in  the  note  to  Crook  v.  First  Nat.  Bank.  35  Am.  St. 
Rep.  26,  and  also  in  the  extended  notes  to  Sheedy  v.  Roach,  26  Am. 
Rep.  684-687,  and  Williamson  ▼.  Yager,  34  Am.  St.  Rep.  2I9-225w 


Chappell  v.  Stewart, 

(82  Maryland,  Ji3.] 

INJUNCTION  TO  PREVENT  DEFENDANT  FROM  EMPIX)Y- 
ING  DETECTIVES  to  fallow  and  watch  plaintiff  will  not  ipsue,  though 
the  conduct  of  defendant  in  bo  employing  them  was  aile^red  to  have 
cause<l  plaintiff  groat  inconvenience  and  annoyance,  and  to  have  inter- 
fered with  his  social  intercourse,  business,  and  credit,  and  to  have  caused 
great  suspicion  to  l>c  entertained  about  him. 

INJUNCTIO.N.— EQUITY  WILL  NOT  INTERFERE  except  to 
property  rights. 

Thomas  C.  Chappell,  in  propria  persona,  for  the  appellant. 

Redmond  C.  Stewart,  for  the  appellee. 

«»*  BRYAN.  J.  Thomas  C.  Chappell  filed  a  bill  in  equity 
against  David  Stewart.  Without  entering  minutely  into  the  de- 
tails of  the  bill  of  complaint,  it  may  be  stated  that  he  charged 
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that  the  defendant  had  employed  detectives  to  follow  him  and 
watch  him  wherever  he  should  go;  and  that  this  conduct  caused 
him  great  inconvenience  and  annoyance,  interfered  with  his 
social  intercourse  and  his  business;  and  caused  grave  suspicions  to 
be  entertained  about  him,  so  as  greatly  to  damage  his  financial 
credit.  It  is  also  alleged  that  the  defendant  intended  to  continue 
the  same  course  of  conduct  towards  the  complainant.  The  bill 
prayed  for  an  injunction  to  restrain  and  prohibit  the  defendant 
from  the  aforesaid  conduct,  and  for  a  decree  for  damages,  and 
for  general  relief.  He  also  filed  a  special  motion  for  a  prelimi- 
nary injunction.  The  defendant  filed  a  demurrer  and  answer  com- 
bined together.  It  was  maintained  that  the  bill  of  complaint  did 
not  entitle  the  complainant  to  any  relief  in  equity,  because  it  did 
not  set  forth  any  legal  or  equitable  right  which  the  defendant  was 
injuring;  because  it  did  not  set  forth  any  danger  of  irreparable 
damage,  and  for  other  reasons.  And  the  ansiwer  denied  the 
charges  of  the  bill.  The  court  refused  to  grant  the  preliminary 
injunction.  The  defendant,  by  leave  of  the  court,  amended  his 
pleading  by  changing  its  form  so  as  to  make  it  simply  an  answer 
and  nothing  more.  Afterward,  the  court  passed  an  order  Sfustain- 
ing  the  demurrer  and  dismissing  the  bill  with  costs. 

The  court  acted  inadvertently  in  passing  an  order  on  the  de- 
murrer, when,  in  consequence  of  an  amendment  of  the  defend- 
^t's  pleading,  there  was  no  longer  a  demurrer  in  the  case.  We 
shall  see  whether  this  oversight  inflicted  any  ^^®  injury  on  the 
plaintiff.  As  the  answer  denied  the  allegations  of  the  bill,  and 
the  motion  for  a  preliminary  injunction  was  heard  on  bill  and 
answer,  it  was  of  necessity  that  the  motion  should  be  denied. 
And  as  the  bill,  assuming  that  all  its  allegations  were  true,  did  not 
contain  any  matter  cognizable  in  equity,  it  ought  then  and  there 
to  have  been  dismissed.  Courts  of  equity  exercise  a  very  exten- 
sive jurisdiction  in  cases  involving  property  rights.  The  occa- 
sion does  not  require  us  to  state  its  precise  limits.  It  is  usually 
said,  in  general  terms,  that  it  does  not  exist  where  a  plain,  ade- 
quate, and  complete  remedy  can  be  obtained  at  law.  In  this 
case,  it  is  alleged  that  rights  affecting  the  complainant's  person 
have  been  violated,  and  that  there  is  a  purpose  to  persist  in  vio- 
lating them.  The  ordinary  processes  of  the  law  are  fully  com- 
petent to  redress  all  injuries  of  this  character.  They  have  always 
been  considered  beyond  the  scope  of  the  powers  of  a  court  of 
equity.  In  Gee  v.  Pritchard,  2  Swanst.  440,  Lord  Eldon  said: 
"The  question  will  be  whether  the  bill  has  stated  facts  of  which 
the  court  can  take  notice,  as  a  case  of  civil  property,  which  it  is 


478  Banks  v.  McCosker.  [Maryland, 

bound  to  protect.**  In  Bispham's  Equity,  fifth  edition,  5S4,  note 
2,  it  is  said:  "But  it  is  the  rights  of  property,  or  rather  rights  in 
property,  that  equity  interferes  to  protect;  a  party  is  not  entitled 
to  a  writ  of  injunction  for  a  matter  affecting  his  person."  In 
Kerr  on  Injunctions,  1,  2,  it  is  said:  "A  court  of  equity  is  con- 
versant only  with  questions  of  property  and  the  maintenance  of 
civil  rights.  Injury  to  property,  whether  actual  or  prospective, 
is  the  foundation  on  which  its  jurisdiction  rests.  A  court  of 
equity  has  no  jurisdiction  in  matters  merely  criminal  or  merely 
immoral,  which  do  not  affect  any  right  to  projxirty.  If  a  charge 
be  of  a  criminal  nature,  or  an  offense  against  the  public  peace, 
and  does  not  touch  the  enjoyment  of  property,  jurisdiction  can- 
not be  entertained.  The  court  has  no  jurisdiction  to  restrain  or 
prevent  crime,  or  to  enfoirce  the  performance  of  a  moral  duty,  ex- 
cept so  far  as  the  same  is  concerned  with  rights  to  property;  nor 
can  it  interfere  on  ^^**  the  grourd  of  any  criminal  offense  com- 
mitted, or  for  the  purpose  of  giving  a  better  remedy  in  the  case 
of  a  criminal  offense,  or  for  putting  a  stop  to  acts,  which,  if  per- 
mitted, would  lead  to  a  breach  of  the  public  peace.**  We,  of 
course,  do  not  intend  to  express  an  opfnion  on  the  merits  of  any 
action  at  law  which  the  complainant  may  see  fit  to  bring. 
Decree  affirmed  with  costs. 

INJUNCTIONS— MENTAL  DISTRESS.— The  erection  of  a  Btatae  to 
A  deceaeed  person  will  not  be  restrained  merely  because  a  living  rela- 
tive's feelings  may  be  injured :  Schuyler  v.  Curtis,  147  i^,  Y.  434;  49  Am, 
St.  Rep.  671. 
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NEGOTIABLE  INSTRUMENTS  — PLEADING  KNOWLEDGE 
OF  FRAUD. — An  answer  to  a  complaint  upon  a  promissory  note  ac- 
qu'red  by  an  indorser  before  maturity,  alleging  that  the  note  was  pro- 
ciire<l  by  fraud  of  the  original  payee,  must  alsj  allege  that  the  |>laintiff 
took  it  with  knowledge  of  the  fraud. 

PLEADING— FRAUD,  DEFENSE  OF.  IN  PROCURING  PROM- 
ISSORY NOTE, — Under  the  general  issue  in  an  action  bv  an  indorsee 
njton  a  promifsory  note,  the  defemhuit  may  inquire  into  the  iTiiinner  in 
which  it  was  obtained  by  the  plaintiff,  and  may  be  |>ermitted  to  prove 
that  the  note  was  procure<l  by  the  original  payee  by  fraud,  and  that  the 
plaintiff  acquired  it  with  notice  thereof. 

CONTRACT  FORIUDDiON  BY  LAW.— If  a  statute  forbids  any 
hawker  or  peddler  from  buying,  bartering,  or  selling  within  the  stale 
any  goods,  wares,  or  merdiandise  until  he  shall  have  first  taken  out  a 
license  for  that  purpoMo,  an<l  provides  for  the  punishment  anil  convic- 
tion of  anyone  eniraged  in  Helling  without  a  license  and  the  imposition 
of  a  fine  as  a  punishment,  a  nromist-ory  note  taken  by  him  in  payment 
of  gouds  Bold  iu  violation  of  Itie  ulatute  is  not  void. 
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CONTRACT  IN  VIOLATION  OF  A  LAW  which  seeks  only  the 
collectionof  revenue  is  not  void.  It  is  otherwise  when  the  design  of  the 
law-making  power  la  to  protect  the  public  from  fraud  in  the  contract  or 
for  the  promotion  of  some  object  of  public  policy. 

NEGOTIABLE  INSTRUMENTS  — FRAUD,  BURDEN  OF 
PROOF  RESPECTING.— If  fraud  in  the  inception  of  a  note  is  estab- 
lished, it  then  becomes  incumbent  upon  the  plaintiff  to  prove  that  the 
note  came  to  him  before  maturity,  bona  fide,  and  for  value. 

PLEADING. — ^The  signature  of  the  payee  of  a  note  is  admitted 
by  the  statutes  of  Maryland,  if  the  note  is  tilid  in  the  case,  purporting 
to  be  intiorsed  by  him,  and  it  is  not  denied  by  the  next  Bubsequent 
pleading  of  the  opposite  party. 

F.  Snowden  Hill,  for  the  appellants. 

E.  Ford  Combs,  for  the  appellees. 

«*20  EOBEETS,  J.  This  action  was  brought  in  the  drcuit 
court  for  Prince  George's  county  by  the  plaintiffs,  now  appellees, 
to  recover  from  the  defendants,  now  appellants,  the  amount  of  a 
promissoi-y  note  for  the  sum  of  one  hundred  and  twenty-five  dol- 
lars, dated  the  8th  of  May,  1894,  which  the  appellees  had,  for 
value  received,  drawn  payable  four  months  after  date  to  the  order 
of  P.  O'Brien.  Before  the  maturity  of  the  note,  the  said  O'Brien, 
for  a  valuable  consideration,  indorsed  and  delivered  the  same  to 
the  plaintiffs.  The  appellants  pleaded  in  their  defense:  1.  The 
nonexistence  of  the  alleged  partnership;  2.  Nonassumpsit;  4. 
That  the  alleged  promissory  note  was  procured  by  the  fraud  of 
the  payee  in  said  note;  5.  That  the  said  note  was  procured  by  the 
fraud  of  the  said  payee,  who  was  agent  of  the  appellants.  After 
filing  said  four  pleas,  the  appellants  filed  two  additional  pleas,  set- 
ting up  the  defense  that  the  note  sued  upon  had  been  obtained  by 
O'Brien,  the  payee  in  said  note,  in  the  course  of  an  illegal  sale  of 
goods,  in  that  he  was  engaged  in  .selling  without  having  previ- 
ously obtained  a  license  for  that  purpose. 

The  fourth,  sixth,  seventh,  eighth,  and  ninth  pleas  were  de- 
murred to  in  the  body  of  the  record,  and  among  the  docket 
entries  is  found  this  printed  statement:  "1895,  Mch.  4th,  pleas 
fd.  1895,  Apl.  3,  additional  pleas  fd.,  demurrer  to  4  and  6  pleas, 
general  issue  to  rest  of  pleas;  joinder  on  demurrer  and  replica- 
tion; demurrer  sustained;  judgment  on  demurrer  submitted  to 
the  court." 

The  record  in  its  present  form  is  scarcely  intelligible.  It  no- 
where appears  what  disposition  was  made  of  the  demurrer  ^^^  to 
the  seventh,  eighth,  and  ninth  pleas,  nor  is  there  to  be  found  in 
any  part  of  the  record  a  sixth  or  a  seventh  plea,  yet  the  record 
says  they  were  demurred  to.  This  record  is  too  imperfectly  and 
carelessly  gotten  up  to  justify  passing  it  by  without  comment.    If 
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a  case  is  af  sufficient  importance  to  be  brought  here,  it  is  the  duty 
of  those  who  have  it  in  charge  to  see  that  the  record  is  prop- 
erly made  up,  and  that  it  plainly  and  clearly  presents  the  ques- 
tions to  be  decided.  It  certainly  is  no  part  of  the  duty  of  this 
court  to  indulge  in  speculation  as  to  the  meaning  of  records. 
Such  a  course  could  only  be  productive  of  very  unsatisfactory  re- 
sults. It  will  not  be  necessary  to  make  further  reference  to  the 
sixth  and  seventh  pleas  mentioned  in  the  record  as  having  been 
demurred  to,  for  the  reason  that  they  form  no  part  of  the  record, 
and  are  not  to  be  found  therein.  The  demurrer  to  the  fourth 
plea  was  rightly  sustained.  It  omits  the  material  allegation  that 
the  plaintilT  took  said  note  with  knowledge  of  said  fraud. 

But  the  court,  in  sustaining  the  demurrer  to  the  fourth  plea, 
did  not  restrict  the  appellant's  right  of  inquiring  into  the  man- 
ner in  which  the  note  had  been  obtained.  Tliis  he  clearly  could 
have  done  under  the  issue  joined  under  tlie  general  issue  plea 
filed.  We  are  not  entirely  satisfied  from  the  record  that  any 
demurrer  to  the  eighth  and  ninth  pleas  was  filed,  but  as  the  ques- 
tion has  been  fully  discussed  at  the  hearing  in  this  court,  and  is 
of  importance,  we  will  dispose  of  it.  The  question  in  its  present 
form  has  never  before  been  considered  or  passed  upon  by  this 
court.  The  facts  material  to  the  question  are,  that  O'Brien,  the 
payee,  in  the  note  sued  upon,  was  engaged  in  peddling  goods  in 
said  county,  without  having  previously  obtained  a  license  au- 
thorizing him  to  do  so,  and  it  is  alleged,  that  without  having  a 
license,  he  sold  certain  goods  to  the  appellants.  It  ie  claimed 
by  the  appellants  that  such  a  contract  is  illegal,  and  cannot  be 
enforced.  There  can  be  no  kind  of  doubt  about  the  fact  that 
there  is  great  diversity  of  dicta  and  decisions  on  this  subject. 
But  there  are  some  general  principles  which  run  through  nearly 
''**  all  of  the  decisions,  English  and  American,  and  in  greet 
measure  declare  the  law  to  be  in  accordance  with  the  viewi 
herein  expressed.  As,  for  instance,  when  the  question  is, 
"whether  a  contract  has  been  prohibited  by  statute,  it  is  material, 
in  construing  the  statute,  to  ascertain  whether  the  legislature 
had  in  view  solely  the  security  and  collection  of  the  revenue,  or 
had  in  view,  in  whole  or  in  part,  the  protection  of  the  public 
from  fraud  in  contracts,  or  the  promotion  of  some  object  of  pub- 
lic policy.  In  the  former  case,  the  inference  is,  that  the  statute 
was  not  intended  to  prohibit  contracts,  in  the  latter  that  it  was." 

And  again,  in  seeking  for  the  legislative  intent  in  the  passage 
of  the  law,  "it  is  material  also  to  inquire  whether  the  penalty 
it  imposed  once  for  all,  on  the  offense  of  failing  to  comply  with 
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the  requirements  of  the  statute,  or  whether  it  is  a  recurring  pen- 
alty, repeated  as  often  as  the  offending  party  may  have  dealings. 
In  the  latter  case,  the  statute  is  intended  to  prevent  the  dealing, 
to  prohibit  the  contract,  and  the  contract  is  therefore  void;  but 
in  the  former  case  such  is  not  the  intention  and  the  contract  will 
be  enforced":  Benjamin  on  Sales,  sec.  825. 

The  provisions  of  the  code  now  under  consideration  are  found 
in  article  56,  sections  27-30,  under  the  title  of  "licenses,"  sub- 
title "Hawkers  and  Peddlers."  Section  27  reads  as  follows:  "No 
hawker  or  peddler  shall  buy  for  sale  out  of  the  state,  or  buy  to 
trade,  or  offer  to  trade,  barter,  or  sell  within  the  state  any  goods, 
wares,  or  merchandise,  until  he  shall  have  first  taken  out  a  li- 
cense for  that  purpose."  The  other  sections  of  the  law  provide 
for  the  apprehension  and  conviction  of  anyone  engaged  in  selling 
without  a  license,  and  the  imposition  of  a  fine  on  anyone  vio- 
lating the  law.  When  the  law  declares  the  consequence  of  its 
violation,  the  contract  can  in  no  sense  be  regarded  as  illegal,  un- 
less the  law  itself,  either  by  its  manifest  intent  or  in  express 
terms,  so  declares  it.  The  provisions  of  the  code  referred  to 
neither  directly  nor  indirectly  refer  to  any  consequences,  save  the 
payment  of  a  fine  for  a  violation  of  the  law,  and  the  failure  to 
pay  ^^^  such  fine,  so  that  it  can  only  be  regarded  as  a  revenue 
measure,  and  does  not  affect  the  contract  between  an  unlicensed 
peddler  and  the  purchaser  of  goods  from  him.  It  will,  how- 
ever, be  found  to  be  a  question  depending  in  great  part,  if  not 
altogether,  upon  the  phraseology  of  the  particular  statute  under 
consideration.  If  the  statute  seeks  only  the  collection  of  rev- 
enue, as  ours  clearly  does,  there  can  be  no  doubt  as  to  its  purpose 
and  meaning,  but  when,  as  already  stated,  it  is  the  design  of  the 
law-making  power  to  protect  the  public  from  fraud  in  the  con- 
tract for  the  promotion  of  some  object  of  public  policy,  the  con- 
tract is  then  prohibited.  As  sustaining  the  views  herein  ex- 
pressed, see  Johnson  v.  Hudson,  11  East,  180;  Smith  v.  Maw- 
hood,  14  Mees.  &  W.  463;  Eitchie  v.  Smith,  6  Man.,  G.  &  S.  474; 
Jones  V.  Berry,  33  N.  H.  209;  Brett  v.  Marston,  45  Me.  401; 
Justice  V.  Rowland,  10  Phila.  623;  Eahter  v.  First  Nat.  Bank  of 
Lancaster,  92  Pa.  St.  393;  Mandelbaum  v.  Gregovich,  17  Nev. 
87;  45  Am.  Rep.  433;  Smythe  v.  Hanson,  1  Mo.  App.  382;  Peo- 
ple's Bank  v.  Alabama  etc.  R.  R.  Co.,  65  Miss.  365;  Haacke  v. 
Knights  of  Liberty  etc.  Club,  76  Md.  438;  United  German  Bank 
etc.  V.  Katz,  57  Md.  128. 

We  have  been  led  to  a  somewhat  extended  consideration  of  this 
eubject  in  passing  on  the  demui'^rer  to  the  eighth  and  ninth  pleas. 

Am.  St.  Rkp.,  Vol.  LI. —31 
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and  it  results  from  what  we  have  said  that  the  court  below  in  sus- 
taining the  demurrer  committed  no  error. 

There  are  three  exceptions  in  the  record,  the  first  and  second 
odf  which  relate  to  the  testimony  sought  to  be  offered,  and  the 
third  to  the  refusal  of  the  court  to  grant  the  appellants*  instruc- 
tion. In  the  first  exception,  we  think  the  court  was  clearly  in 
error  in  refusing  to  allow  the  witness,  one  of  the  appellants,  to 
answer  this  question:  "State  the  circumstances  under  which  you 
and  your  wife  signed  the  promissory  note  offered  in  evidence." 
Counsel  for  defendants  following  up  the  question  with  a  state- 
ment to  the  court  that  he  proposed  to  prove  the  fraud  by  which 
O'Brien  had  obtained  the  note.  The  question  being  objected  to, 
the  court  refused  to  allow  the  witness  to  answer  it.  Under  the 
pleadings  in  the  cause,  the  appellants  had  the  undoubted  **"* 
right  to  defend  against  a  recovery  by  the  appellees  on  the  note 
sued  on,  upon  the  ground  of  fraud.  Mr.  Chief  Justice  Alvey, 
shortly  before  he  retired  from  this  court,  in  delivering  the  opin- 
ion in  the  case  of  Griffith  v.  Shipley,  74  Md.  599,  said:  ''T'raud 
in  the  inception  of  the  note  being  established  by  incontroverti- 
ble evidence,  it  was  incumbent  upon  the  plaintiff  to  show  that 
the  note  came  to  liim  before  maturity,  bona  fide,  and  for  value. 
For  even  though  he  may  have  paid  the  full  face  value  of  the  note, 
still,  if  he  had  knowledge  at  the  time  of  the  fraudulent  inception 
of  the  note  or  of  the  want  of  consideration  for  the  same,  he  would 
not  be  a  bona  fide  holder,  and  could  stand  in  no  better  position 
than  the  party  from  whom  he  obtained  the  note.  This  is  the 
settled  doctrine  in  this  state,  as  it  is  elsewhere:  Totten  v.  Bucy, 
57  Md.  446;  Williams  v.  Huntington,  68  Md.  591;  6  Am.  St. 
Rep.  477.  In  Stewart  v.  Lansing,  104  U.  S.  505,  it  was  held 
by  the  supreme  court,  that  the  indorsee  of  negotiable  paper  which 
has  a  fraudulent  or  illegal  inception  must,  in  order  to  entitle  him 
to  recover  thereon,  prove  that  he  is  a  bona  fide  holder  thereof  for 
value."  This  view  of  the  law  constitutes  a  complete  summary 
of  the  doctrine  properly  applicable  to  the  question  of  fraud  in 
this  case.  It  is  contended  by  the  appellees  that  the  appellant* 
did  not  prove,  or  attempt  to  prove,  that  the  api»ellee8  had  knowl- 
edge of  any  fraud  alleged  to  have  been  practiced  upon  the  appel- 
lants by  O'Brien,  the  payee  in  the  note.  So  far  as  the  record 
discloses,  this  is  doubtless  correct.  But  the  appellants,  in  mak- 
ing their  defense,  were  not  required  to  follow  any  particular 
order  of  proof,  but  were  at  liberty  to  begin  their  case  with  any 
such  questions  as  were  material  and  relevant  to  the  issues  joined. 
The  question  put  to  the  witness  was,  we  think,  subject  to  no 
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legal  objection  as  to  its  form  or  substance,  and  we  fail  to  recog- 
nize the  force  of  the  objection,  and  think  the  court  erred  in  not 
allowing  the  question  to  be  asked:  County  Commrs.  v.  Gantt,  78 
Md.  286.  The  same  may  be  said  of  the  second  exception.  The 
question  which  it  submits  is  substantially  the  same,  amd  the  ob- 
jection to  it  ought  to  have  been  OTerruled. 

^'^  It  is  also  contended  by  the  appellants  that  the  failure  of 
the  appellees  to  prove  the  signature  of  O'Brien,  the  payee,  in  the 
note,  was  an  omission  fatal  to  their  right  of  recovery  in  this  ac- 
tion, and  further  that  the  provisions  of  article  75,  section  23, 
subsection  108  of  the  code  afforded  them  no  relief.  The  pro- 
vision of  the  code  just  referred  to  is  a  codification  of  the  act  of 
1888,  chapter  248,  and  is  not  entitled  to  the  construction  which 
is  sought  to  be  given  to  it  by  the  appellants.  The  profvision  of 
the  code  referred  to  reads  as  follows  (subsection  108):  "When- 
ever the  partnership  of  any  parties,  or  the  incorporation  of  any 
alleged  corporation,  or  the  execution  of  any  written  instrument 
filed  in  the  case,  is  alleged  in  the  pleadings  in  any  action  or  mg,t- 
ter  at  law,  the  same  shall  be  taken  as  admitted  for  the  purpose 
of  said  action  or  matter,  unless  the  same  shall  be  denied  by  the 
next  succeeding  pleading  of  the  opposite  party  or  parties." 
When  the  note  sued  on  was  filed  in  this  cause,  it  had  the  signa- 
ture of  the  payee  indorsed  thereon,  and  was  the  means  by  which 
the  appellees  obtained  titie  to  the  note,  and  became  thereby  en- 
abled to  maintain  this  action;  the  payee's  signature  was  then  just 
as  much  a  part  of  the  instrument  sued  on  as  were  the  signatures 
of  the  makers  thereof.  If,  therefore,  the  next  succeeding  plead- 
ing did  not  in  terms  deny  the  signatures  of  the  makers  and  of  the 
payee,  the  law  says,  "the  same  shall  be  taken  as  admitted  for  the 
purpose  of  said  action  or  matter." 

We  think  it  very  clear  that  the  legal  effect  and  meaning  of 
the  statute  is,  that  the  next  succeeding  pleading  must  in  terms 
deny  the  signatures  of  the  maker,  and  of  the  payee  as  well,  and 
we  do  not  think  the  general  issue  plea  is  such  a  denial  as  the  law 
contemplates.  Before  the  passage  of  the  act  of  1888,  chapter 
248,  under  issue  joined  on  the  general  issue  plea,  the  plaintiff 
had  the  burden  cast  upon  him  to  establish  the  due  execution  of 
the  note  sued  upon.  Such  being  the  case,  what  possible  purpose 
could  the  legislature  have  had  in  the  passage  of  the  act  in  ques- 
tion, if  not  to  relieve  the  plaintiff  from  the  burden  of  proving 
the  partnership  ^^^  of  parties,  the  incorporation  of  an  alleged  cor- 
poration, or  the  execution  of  any  written  instrument  filed  in  the 
case  or  alleged  in  the  pleadings.     The  defendant  can  always,  by 
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the  timely  mteTposition  of  an  appropriate  plea  denying  such 
partnership,  corporation,  or  execution  of  a  written  instrument, 
place  the  burden  of  such  proof  upon  bis  adversary. 

In  conclusion,  it  only  remains  for  us  to  say  that  the  court  be- 
low rightly  refused  to  grant  the  appellant's  instruction. 

It  follows  from  the  views  herein  expressed  that  the  judgment 
below  must  be  reversed. 

Judgment  reversed  with  costs,  and  new  trial  awarded. 


NEGOTIABLE  INSTRUMENTS— PLEADING  KNOWLEDGE  OF 
FRAUD. — An  ananer  in  an  action  by  the  indorsee  of  a  negotiable  in- 
Btruint*nt  which  avers  fraud  in  its  inception,  but  does  not  allege  that  the 
plaintiff  participated  in  it  or  had  notice  of  the  fraud  at  the  time  of  its 
indorsement  to  him,  is  sufficient:  Thalming  v.  Duffey,  14Mont.  667;  43 
Am.  St.  Rep.  658.  and  note. 

NEGOTIABLE  INSTRUMENTS.— Validity  of,  when  the  considera- 
tion is  voi<l,  as  being  a  violation  of  the  law,  is  discussed  in  the  extended 
note  to  De  Leon  v.  Trevino,  30  Am.  Rep.  J07-112. 

NEGOTIABLE  INSTRUMENTS— PEDDLER'S  LICENSE.  —  A 
Bale  made  by  a  peddler  from  another  state  who  has  not  paid  a  license 
tax  an  required  by  a  law  ot  the  state  in  which  the  sale  is  made  is  an 
illegal  contract,  and  a  note  given  for  the  price  of  the  article  wliich  is  the 
subject  of  aucii  a  sale  ia  void:  Root  v.  Parley,  91  Ky.  344;  34  Am.  St. 
Rep.  233. 

CONTRACTS  — VALIDITY— CONSIDERATION  IN  VIOLATION 
OF  LAW. — A  contract  the  consideraton  of  which  is  an  act  forbidden  tiy 
law  is  void:  Linn  v.  State  Bank,  1  Scam.  87;  25  Am.  Dec.  71,  and  note; 
Spaiilingv.  Prei-ton,  21  Vt.  9;  50  Am.  Dec.  68,  and  note;  Hooker  v. 
Vandewater,  4  Denio,  349:  47  Am.  Dec.  258,  and  note;  Gravier  v.  Car- 
raby,  17  La.  118;  36  Am.  Dec.  608,  and  note.  A  contract  made  in  viola- 
tion  of  a  statute  is  invalid:  Persons  v.  Jones,  12  Ua.  371;  68  Am.  Dec. 
476,  and  note. 
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[8J  Maxtland,  618.] 

A  WITNESS  WHO  IS  CONFINED  IN  PRISON  to  Inmire  his 
being  pre&ent  to  testify  in  a  criminal  case  is  entitled  to  witness  fees  for 
ea<-b  day  of  his  confinement,  if  it  was  not  due  to  his  l)eing  contumacious, 
or  to  his  having  such  a  bad  character  that  no  one  wouM  be  bound  for 
him,  but  to  his  being  unable,  witliout  fault  on  his  part,  to  procure  secur- 
ity for  his  appearance  to  testify.  His  detention  must  be  treated  as  such 
a  constructive  att«'ndance  ui>on  the  court  as  entitles  him  to  the  same  fees 
aa  if  the  attendance  were  actual. 

.MANDAMUS,  AND  NOT  ASSUMPSIT,  is  the  proper  remedy 
when  the  county  commifsioners  refuse  to  make  provision  for  tiie  pay- 
ment of  a  person  entitled  to  fees  as  a  witness  for  the  state. 

Charlee  0.  ilelvin  and  Thomas  S.  Ilodson,  for  the  appellant 

Joshua  M.  Tull,  Joshua  W.  Miles,  and  Harry  L.  D.  Stanford, 
for  the  appellees. 
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«i»  McSHEERY,  C.  J.  The  question  presented  by  this  ap- 
peal arises  on  a  demurrer  to  the  sixth  count  of  the  plaintiff's 
declaration,  the  other  counts  having  been  withdrawn.  The  ac- 
tion is  in  assumpsit  and  was  instituted  by  the  appellant  against 
the  county  commissioners  of  Somerset  county.  It  appears  by 
the  record  that  the  plaintiff,  who  in  an  infant  under  the  age  of 
twenty-one  years,  was,  on  the  eighth  day  of  June,  1894, 
required  by  a  justice  of  the  peace  to  give  security  for  his  appear- 
ance as  a  witness  for  the  state  against  one  Isaac  Kemp,  charged 
with  the  murder  of  a  certain  Edward  Carver;  tbat,  being  unable 
to  furnish  a  bond  for  his  appearance  to  give  testimony,  he  was 
committed  to  the  custody  of  the  sheriff  of  Somerset  county,  there 
to  be  detained  and  kept  as  a  witness  for  the  prosecution;  that  the 
record  of  the  case  was  removed  firom  Somerset  county  to  the 
criminal  court  of  Baltimore  City,  and  upon  its  transmission  the 
plaintiff  was  taken  by  the  sheriff  of  the  county  and  delivered  to 
the  sheriff  of  Baltimore  City  and  was  held  in  custody  as  a  wit- 
ness by  the  latter  until  the  trial  of  the  accused,  when,  on  the  4th 
of  February,  1895,  he  was,  after  testifying  for  the  state,  released 
and  discharged.  In  July  following,  he,  by  his  mother  as  next 
friend,  brought  suit  against  the  county  commissioners  to  recover 
his  per  diem  of  one  dollar  for  each  of  the  two  hundred  and  forty- 
two  days  he  was  so  detained  as  a  witness.  The  court  below  held 
upon  the  demurrer  that  he  could  not  recover,  and,  from  the  judg- 
ment entered  against  him,  this  appeal  was  taken.  The  inquiry 
presented  is  whether  the  plaintiff  is  entitled  to  the  compensation 
which  he  claims. 

The  provision  of  the  code  relating  to  the  compensation  of  wit- 
nesses is  in  these  words:  "There  shall  be  allowed  to  each  witness 
attending  the  circuit  court  for  the  counties,  ^^^  the  sum  of  one 
dollar  for  each  day  such  witness  shall  attend  for  the  discharge  of 
his  duty":  Code,  art.  35,  sec.  10.  By  section  7  of  article  25  of 
the  code,  which  defines  some  of  the  duties  of  the  county  commis- 
edoners,  it  is  declared  that  "they,"  the  county  coiriimissioners, 
"shall  provide  for  the  support  of  the  courts,  compensate  jurors 
and  county  or  state  witnesses  ....  and  pay  and  discharge 
all  claims  on  or  against  the  county  which  have  been  expressly 
or  impliedly  authorized  by  law."  And  by  section  13  of  article  35  of 
the  code,  which  is  almost  a  literal  transcript  of  the  act  of  1752, 
chapter  13,  it  is  enacted:  "Where  a  witness  against  any  person 
accused  of  a  crime  cannot  find  security  for  his  appearance  to  tes- 
tify against  the  person  so  accused,  and  for  want  of  such  security 
shall  be  committed  to  prison,  the  county  where  the  prosecution 
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shall  he  carried  on  shall  be  chargeable  with  and  pay  the  imprison- 
ment fees  of  sucii  witness;  and  the  county  commissioners  or  the 
mayor  and  city  council  of  Baltimore  shall  levy  the  same  from 
time  to  time,  as  the  case  may  require/* 

l^ord  Hale  (2  Hale's  Pleas  of  the  Crown,  282)  states  that  there 
are  two  compulsory  means  to  bring  in  witnesses,  which  are:  1. 
By  process  of  subpoena  issued  in  the  king's  name  by  the  justices 
of  the  peace,  oyer  and  terminer,  gaol  delivery,  or  king's  bench, 
where  the  plea  of  not  guilty  is  to  be  tried;  and  2.  Which  is  the 
more  ordinary  and  more  eflectual  means,  the  justices  or  coroner 
that  take  the  examination  of  the  person  accused,  and  the  infor- 
mation of  the  witnesses,  may  at  that  time,  or  at  any  time  after, 
and  before  the  trial,  bind  over  the  vs-itncsses  to  apj^ear  at  the 
sessions,  and  in  case  of  their  refusal  either  to  come  or  to  be  bound 
over,  may  commit  them  for  their  contempt  on  such  roiusal. 

Now,  whilst  section  13  of  article  35  of  the  code  clearly  recog- 
nizes the  power  of  a  magistrate  to  commit  a  witness  in  order  that 
liis  attendance  to  testify  against  a  person  accused  of  crime  may 
be  secured,  it  is  a  power  which  can  only  be  exerted  after  the  wit- 
ness fails  to  give  such  reasonable  security  for  his  appearance  as 
may  be  demanded  cf  him.  He  may  "^*  fail  to  enter  into  a  recog- 
nizance for  his  appearance,  eilli«r  because,  though  able  to  furnish 
it,  he  becomes  contumacious;  or,  because,  though  willing  to  give 
it,  he  is  unable  to  do  so.  This  inability  may  arise  from  his  pov- 
erty or  other  like  innocent  cause;  or  from  his  bad  character  and 
ill-repute.  If  he  belongs  to  the  first  category  and  is  imprisoned, 
his  imprisonment  is  obviously  the  consequence  of  liis  voluntary 
choice,  and,  under  such  circumstances,  he  would  have  no  claim  to 
be  compensated  out  of  the  public  treasury  for  a  detention  result- 
ing solely  from  his  own  deliberate  election.  Not  being  a  witness 
who  could  not  find  security  for  his  appearance  to  testify,  he  would 
not  have  been  entitled  under  the  act  of  1752  to  have  even  his 
imprisonment  fees  paid  by  the  county.  If,  on  the  other  hand, 
his  imprisonment  has  grown  out  of  his  noneulpable  inability  to 
find  secmrity  for  his  appearance  as  a  witness,  quite  a  different 
condition  is  presented.  His  inability  to  enter  into  a  recogni- 
zance is,  or  may  be,  his  misfortune  rather  than  his  fault.  And  his 
subsequent  commitment,  in  such  an  event,  would  in  no  sense  bo 
the  result  of  his  own  misconduct  or  fault.  If  he  be  poor,  a 
stranger  without  acquaintances  in  the  community  where  by  ac- 
cident he  happens  to  witness  a  violation  of  the  law,  and,  be- 
cause of  being  so  circumslnnced,  he  finds  himself  unable  to 
furnish  the  security  required  of  him,  and  is  thereupon  detained 
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in  custody  as  a  witness  for  the  state,  the  gravest  injury  might  be 
inflicted  upon  him  and  upon  those  who  are  dependent  on  his  toil 
and  labor  for  their  sustenance,  if  he  were  denied  compensation 
for  the  period  whilst  involuntarily  restrained  of  his  liberty  for 
the  benefit  of  the  public,  but  for  no  crime  or  misprision  of  his 
own.  For  an  honest,  law-abiding,  but  poor  and  friendless 
individual  to  be  confined  in  a  common  jail,  and  there  forcibly 
made  the  companion  of  criminals  and  of  the  depraved,  merely  be- 
cause he  is  unable,  through  no  fault  of  his  own,  to  find  security 
for  his  appearance  as  a  witness  in  behalf  of  the  commonwealth  is 
bad  enough;  but  when  in  addition  to  this,  by  that  very  confine- 
ment he  is  deprived  oi  pursuing  his  avocation,  and  then  is  refused 
compensation  as  ^^^  a  witness  except  for  the  few  days  he  may  be 
actually  within  the  courtroom  whilst  the  trial  is  in  progress,  his 
situation  is  made  immeasurably  worse.  He  is  subjected  to  the  same 
treatment  that  a  criminal  is,  though  confessedly  not  guilty,  or 
even  accused,  of  crime;  and  he  is  deprived  of  his  liberty  and  his 
means  of  livelihood,  and  denied  compensation  as  a  witness, 
though  charged  with  no  transgression  of  the  law.  To  warrant 
such  a  result,  even  if  it  ever  could  be  justified,  there  ought  to  be 
the  most  unequivocal  statutory  sanction.  The  plaintiff  was  com- 
mitted, and  held,  distinctively  and  exclusively  as  a  witness  for  and 
in  behalf  of  the  state.  It  was  in  his  capacity  as  a  witness  for  the 
prosecution,  and  solely  because  he  was  such  a  witness,  that  he  was 
or  could  have  been  detained  at  all;  and  this  detention  must  be 
treated  as  a  constructive  attendance  upon  the  court,  unless  the 
flagrant  injustice  and  great  hardship  which  the  contrary  view 
will  inevitably  entail  be  deliberately  inflicted  and  sanctioned. 
As,  then,  the  plaintiff  was  held  in  custody  only  because  he  was  a 
witness  for  the  state,  and  as  it  is  the  duty  of  the  county  commis- 
sioners to  compensate  sitate  witnesses  and  to  pay  all  claims  against 
the  county  which  have  been  expressly  or  impliedly  authorized  by 
law,  and  as  he  must  be  considered  while  in  custody  as  construct- 
tively  in  attendance  upon  the  court,  he  is  entitled  to  the  per 
diem  fee  allowed  by  law  for  each  day  he  was  thus  in  attendance 
"for  the  discharge  of  his  duty,"  as  well  as  for  the  days  he  was 
actually  in  the  courtroom  during  the  trial,  if  he  was,  through  no 
fault  of  his  own,  unable  to  furnish  the  bail  required. 

A  direct  precedent  for  this  conclusion  is  found  in  Higginson's 
case,  1  Cranch  C.  C.  73,  where  the  court  allowed  compensation 
to  such  a  witness  for  the  whole  period  of  her  detention.  The  at- 
torney for  the  United  States  relied  upon  the  Maryland  statute  of 
1752,  chapter  13,  heretofore  alluded  to,  and  contended  that  ita 
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provisions  only  embraced  the  payment  of  prison  fees,  and  did  not 
include  an  allowance  for  the  time  of  the  witness;  but  the  court, 
in  deciding  in  favor  of  the  witness,  made  no  reference  to  the 
statute  and  treated  ®*^  her  inability  to  enter  into  a  recognizance 
as  her  misfortune  rather  than  her  fault.  And  so  in  Robinson  v. 
Chambers,  94  Mich.  471,  it  was  held  that  a  witness,  detained  by 
the  court  in  default  of  bail  to  appear  in  a  criminal  case,  is  to  be 
deemed  in  attendance  upon  the  court  during  the  entire  period  of 
detention,  within  the  ^lichigan  statute  which,  by  sections  9064 
and  9065  of  Howell's  Statutes,  entitles  witness  attending  in  a 
court  of  record  to  the  sum  of  one  dollar  for  each  day.  See  also 
Hutchins  v.  State,  8  Mo.  288,  where  a  Louisiana  case  directly  in 
point  is  referred  to  and  is  thus  stated,  though  the  names  of  the 
parties  are  not  given.  "McFall  was  on  a  trading  voyage  from 
Kentucky  and  recognized  and  detained  till  the  trial,  not  having 
time  to  go  home.  His  per  diem  fees  were  allowed  from  the  date 
of  his  recognizance,  but  not  mileage."  In  Markwell  v.  Warren 
Co.,  53  Iowa,  422,  it  was  held  that  a  witness  whilst  detained  in 
jail  was  not  in  attendance  on  court,  but  the  decision  is  founded 
on  the  theory  that  the  detention  of  the  witness  was  due,  not  to 
his  inability  to  find  a  surety,  but  to  the  fact  that  he  could  not  be 
trusted  to  perform  his  duty  as  a  citizen  voluntarily  and  without 
compulsion.  The  Iowa  court  conceded  the  hardship  to  the  wit- 
ness but  treated  him  as  to  some  extent  in  fault,  because  it  assumed 
that  the  magistrate  must  have  found  that  the  witness  could  not 
be  trusted  to  appear  without  security.  "But  this,"  as  justly  ob- 
served in  the  note  to  Kobinson  v.  Chambers,  20  L.  R.  Ann.  57, 
"depended  entirely  on  the  impression  which  the  witness  made 
upon  the  magistrate,  and  it  is  easy  to  see  that,  in  many  cases, 
the  magistrate  might  have  a  bad  impression  as  to  the  trustworthi- 
ness of  the  witness  without  any  fault  of  the  latter." 

If  it  should  appear  that  a  witness  could  not  find  security  for 
his  appearance  because  his  character  is  so  bad  that  those  who 
know  him  refuse  to  l)ecome  bound  for  him,  he  will  have  no  claim 
to  be  compensated,  if  he  should  be  detained  as  a  witness.  His 
inability  to  funiish  security  wouhl  then  be  the  result  of  his  own 
fault  and  not  of  his  misfortune,  and  the  reason  for  treating  him 
as  entitled  to  a  per  diom  whilst  ®**  in  custody  would  not  exist. 
He  will  not  be  allowed  to  invoke  and  rely  on  his  own  bad  charac- 
ter to  Bccure  for  himself  compensation  as  a  witness,  when,  but  for 
that  bad  character,  he  would  not  have  been  compelled  to  undergo 
a  detention. 

We  hold,  then:  1.  That  if  a  witness  can,  but  will  not,  give  se* 
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curity  for  his  appearance  and  is  committed  for  his  refusal,  he  will 
not  be  entitled  to  a  per  diem  fee  during  any  part  of  the  time  he 
may  be  detained  to  secure  his  attendance;  2.  That  if  his  inabil- 
ity to  find  security  results  from  his  own  misconduct  or  bad  char- 
acter he  will  equally  not  be  entitled  to  a  per  diem  fee;  and  3. 
That  if  he  be  committed  because  of  inability  to  furnish  a  recog- 
nizance, and  if  this  inability  arises  from  his  misfortune  and  not 
from  his  fault,  he  will  be  considered  as  in  attendance  on  the  court 
and  entitled  for  the  term  of  his  detention. 

We  have  said  the  pending  action  was  in  assumpsit  and  in  this 
respect  we  apprehend  the  form  of  the  remedy  has  been  miscon- 
ceived. There  is  no  element  of  assumpsit  in  the  case.  The  ap- 
propriate proceeding  was  by  mandam.us  to  compel  the  county 
commissioners  to  make  a  levy  for  the  amount  due  to  the  appel- 
lant, if  anything  was  in  reality  due  to  him.  If,  upon  such  a  pro- 
ceeding, it  should  appear  that  the  witness  had  refused,  though 
able,  to  give  the  security,  or  that  he  was  unable  to  give  it  by  rea- 
son of  his  misconduct,  he  would  not  be  entitled  to  compensation; 
but  if  it  should  be  shown  that  he  failed  to  furnish  a  bond  because 
he  was  unable  by  reason  of  his  misfortune  and  by  reason  of  no 
fault  of  his  own,  then  he  would  obviously  be  entitled  to  relief; 
provided  he  has  brought  himself  within  the  provisions  of  section 
10  of  article  35  of  the  code,  by  having  procured  from  the  clerk 
of  the  court,  within  thirty  days  after  such  attendance  was  ren- 
dered, a  certificate  or  order  showing  the  amount  due  him  for  such 
attendance. 

As  in  the  present  form  of  action  a  recovery  cannot  be  had,  the 
court  below  was  right  in  sustaining  the  demurrer,  and  its  judg- 
ment must  therefore  be  affirmed,  but  without  prejudice  ^^^  to 
the  right  of  the  appellant  to  invoke  the  appropriate  remedy,  if  he 
Bees  fit  to  do  so. 

Judgment  af&rmed  with  costs  above  and  below,  but  without 
prejudice. 

Page  and  Briscoe,  J  J.,  agree  to  the  conclusion,  but  dissent 
from  the  construction  of  the  statute. 

WITNESSES— FEES.— Witnesses  may  be  compelled  by  the  state  to 
attend  court  and  give  their  evidence  without  compensation;  Bennett 
▼.  Kroth,  37  Kan.  235  j  1  Am.  St.  Rep.  248,  and  note. 
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State   v.  Higgins. 

[60  Minnesota.  L] 

NAME— MATERIAL  PAKT.— The  middle  name  or  initial  of  • 
person  is  material,  if  it  ai)j)ears  that  with  the  exception  of  such  middle 
names  or  initial,  two  persona  have  each  the  Ham<'  name,  and  can  only  be 
dlBtinguished  by  the  middle  name  or  initial  of  each. 

NAME— INITIAL  MATERIAL.— The  middle  initial  of  a  person's 
name  is  material,  when  only  the  initial  of  the  tiret  name  is  given. 

FORGERY— CHANGE  OF  MIDDLE  NAME.— Fofirery  may  l>e 
committed  by  changing,  with  intent  to  defraud,  the  middle  initi:d  "  F  " 
to  the  letter  "  J  "  in  tlie  name  "  M.  K.  Hijigins,"  inserted  in  a  contract 
and  signed  thereto,  making  it  read  "  M.  J.  Higgins." 

H.  W.  Childs,  J.  H.  Quinn,  county  attorney,  and  F.  E.  Put- 
nam, for  the  state. 

Lovely  &  Edwards,  for  the  defendant 

■  CANTY,  J.  The  indictment  charges  Marion  F.  Higsrins 
with  the  crime  of  forgery.  It  states  that  on  Septoraber  1,  1892, 
he  entered  into,  and  by  the  name  of  M.  F.  Higgins,  executed 
with  a  certain  church  corporation  a  contract,  and  sets  out  the 
contract  in  full,  by  the  terms  of  which  he  agreed  to  build  a 
church  for  a  certain  price,  which  the  corporation  agreed  to  pay 
him.  It  is  further  stated  that  on  December  3,  1892,  with  intent 
to  defraud,  he  did  alter,  forge,  and  change  the  contract  by  re- 
moving therefrom  the  second  initial  letter,  "F,"  where  it  apj)e;ir8 
in  his  name  in  the  body  of  the  contract,  and  also  where  it  ap- 
pears in  his  signature  to  the  contract,  and  substituting  therefor 
in  each  place  the  letter  "J,**  "with  the  intent  then  and  there 
to  change  and  alter  the  identity  of  the  said  Marion  F.  Higgins,  the 
pei«on  who  signed  said  contract,  and  make  the  same  the  con- 
tract and  obligation  of  another  person,  to  wit,  Martha  Jane  Hig- 
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gins,  who  was  then  and  there  the  wife  of  him,  the  said  Marion 
F.  Higgins,  and  whose  name  was  intended  by  the  said  Marion 
F.  Higgins  to  be  indicated  and  made  to  appear  upon  said  con- 
tract, at  the  time  of  said  change  and  alteration,  in  the  place 
and  instead  of  that  of  said  Marion  F.  Higgins."  The  defendant 
demurred  to  the  indictment,  on  the  ground  that  the  facts  stated 
therein  do  not  constitute  a  public  offense.  The  demurrer  was 
overruled,  and  the  court  below  certifies  to  this  court  the  question 
or  proposition,  which  he  states  was  the  only  one  raised  and  ar- 
gued, viz.,  "that  to  change  the  middle  letter  of  the  name  in 
question  did  not  constitute  any  crime,  as  the  same  was  not  a 
material  part  of  the  name,  and  hence  could  not  defraud  any- 
one." 

The  middle  name  or  initial  is  material  where  it  appears  to  be 
material.  Thus  it  is  material  when  it  appears  that,  with  the 
exception  of  the  middle  name  or  initial,  two  persons  have  each 
the  *  same  name,  and  can  only  be  distinguished  by  the  middle 
name  or  initial  of  each.  It  seems  to  us  that  it  appears  on  its 
face  that  the  middle  letter  or  initial  is  material  when  only  the 
initial  of  the  first  name  is  given.  In  the  present  <mse  the  first 
name  is  not  given — only  its  initial.  The  name  was  written 
"M.  F.  Higgins"  in  the  body  of  the  contract  and  in  the  signature. 
No  one  would  understand  "M.  J.  Higgins"  to  mean  the  same 
person.  In  speaking  of  a  man  it  is  often  customary,  among  his 
friends  and  acquaintances,  to  call  him  by  his  first  and  last 
name,  omitting  his  middle  name  or  initial.  Thus  "Marion  F. 
Higgins"  might  well  be  known  as  "Marion  Higgins."  But  there 
is  no  such  well-understood  custom  when  the  first  name  is  not 
given,  but  merely  its  initial.  Thus  "M.  F.  Higgins"  would  not 
be  known  as  "M.  Higgins."  When  the  initials  alone  are  given, 
it  is  not  customary  to  drop  the  second  initial,  but  it  is  almost 
invariably  the  custom  to  give  both  initials. 

This  disposes  of  the  question  certified  to  this  court.  Counsel 
for  defendant  raises  other  questions  not  thus  certified,  but  we 
cannot  pass  upon  any  question  not  certified  to  us  by  the  court 
below.  The  sufiicieney  of  this  indictment  is  not  before  us,  ex- 
cept »o  far  as  it  is  affected  by  the  question  thus  certified  and 
answered. 

The  order  overruling  the  demurrer  is  aflSrmed. 


MR.  JUSTICE  BUCK  dissented,  on  the  ground  that  the  indictment 
in  question  was  insufficient  in  failing  to  show  upon  its  face,  by  proper 
averment,  how  the  alteration  in  the  names  under  consideration  was 
material.    Before  reaching  this  conclusion  he  said:  "  If  the  initial  let 
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ter  'M,' preceding  the  name  'F.  Hl^gins,*  rigned  to  the  contract, 
represented  and  stood  for  '  Marion  F.  Higgine,'  or,  rather,  if  the  letter 
'M  '  Btood  for  '  Marion,'  it  stood  for  the  same  after  the  change  of  the 
middle  letter  '  F  '  to  '  J, '  for  there  was  no  change  of  the  meaning  of  the 
letter  '  M, '  because  no  other  letters  were  added  to  it.  Substituting  '  J  ' 
in  place  of '  F  '  could  not  possibly  have  changed  '  M  '  to  *  Marion,'  and  it 
would  be  a  still  greater  feat  of  substitution  to  make  '  M '  stand  for 
'Martha  Jane,'  whether  it  was  intended  for  'Marion'  or  not.  It  is 
claimed  that  it  stood  for  '  Marion' as  originally  written,  and  then,  by 
changing  'F'to  'J,'  it  stood  for  'Martha  Jane.'  But  it  is  not  anywhere 
alleged  tliat  the  letter  'M,'  standing  alone,  was  an  abbreviation  of  the 
name  'Martha  Jane';  nor  is  it  anywhere  allege<l  that  the  wife  of  M.  F. 
Higgins  was  ever  known  l)y  the  name  of  'M.  J.  Higgins,'  or  that  she 
went  by  that  name,  or  that  she  ever  signed  or  used  the  name  of  'M.  F. 
Higgins'  as  her  signature.  Such  was  not  her  name  in  fact,  and  it  so 
appears  from  the  indictment  itself.  This  allegation  in  the  indictment 
negatives  the  allegation  that  the  defendant,  by  changing  'F'  to  'J,'  in- 
tended to  substitute  'J'  in  the  place  of  'F'  so  as  to  represent  his  wife's 
name,  'Martha  Jane  Higirins,'  because  it  did  not  represent  her  name 
even  after  the  change.  If  'M.  F.  Higgins'  represented  'Marion  F.  Hig- 
gins' before  the  change,  it  represented  'Marion  J.  Higgins'  after  the 
change,  and  it  seems  to  me  illogical  to  hold  otherwise,  and  especially  to 
hold  that  it  meant 'Martha  Jane  Higgins.'  Under  the  allegations  in  the 
indictment,  it  cannot  possibly  mean  or  represent  anybody  but  the  wife, 
'Martha  J.  Higgins,'  and,  as  I  contend,  it  did  not  even  represent  her  by 
any  well-known  rules  of  interpretation.  It  is  a  weakness  in  the  indict- 
ment whicli  is  fatal  to  its  validity.  No  one  could  be  deceived  or  misled 
or  defrauded  into  believing  that  it  was  the  wife's  signature,  because  it 
was  not  her  true  name,  nor  any  name  by  which  she  was  known  or  went 
or  sijrned  her  name,  and  it  is  not  claimed  tliat  such  was  the  fact.  The 
vice  in  the  indictment  is,  that  it  states  too  much  in  some  matters,  and 
not  enough  in  other  respects.  When  a  i)erson  is  indicted  for  having 
committed  a  public  offense,  there  should  lie  a  reasonable  certainty  as  to 
the  offense  charged,  and  the  material  allegations  in  the  indictment 
BhouM  not  be  contradictory  or  uncertain." 

NAMES— MATP:KIArJTY  OF  MIDDLE  NAME  OR  INITIAL. - 
A  letter  ins'-rted  between  the  christian  and  surname  is  not  a  part  of 
either:  Hait  v.  Lindsey,  17  N.  11.235;  43  Am.  Doc.  597.  The  omission 
of  the  initial  K-tti-r  ol  (lefen<lant'8  middle  name,  in  a  proceedin^r  against 
him  in  a  justice's  court,  is  immaterial:  Allison  v.  Thomas,  72  Cal.  662; 
1  Am.  St.  Rep.  89.  If  a  complaint  charges  Charles  F.  with  the  com- 
mission of  a  crime,  and  the  subsequent  proceedings  purport  to  beagiiinst 
Charles  P.,  evidence  is  properly  received  to  show  that  there  was  but  ono 
complaint,  and  that  the  subsonuont  use  of  the  name  Charles  P.  was  but 
a  clerical  error:  Wheeler  v.  Ilanson,  Ifil  Mass.  370;  42  Am.  St.  Rep. 
408.    Bee  further  the  extended  note  to  Choen  v.  State,  51  Am.  Rep.  181. 
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HouLTON  V.  Dunn. 

[60  Minnesota,  26.] 

CONTRACT  TO  PROCURE  LEGISLATION.— An  agreement  by 
which  one  party  agrees  with  another  to  put  him  into  possession  of  land 
belonging  to  the  United  States,  not  then  in  the  market,  nor  subject  to 
entry,  and  to  keep  him  in  possession  until  it  can  be  purchased  from  the 
government,  and,  for  a  consideration  to  be  paid  by  such  party,  agrees  to 
procure  such  legislation  from  Congress  as  will  enable  such  party  in  pos- 
session to  secure  the  land  in  preference  to  any  other  party,  is  a  lobbying 
contract  and  void  aa  against  public  policy. 

J.  M.  Gilman,  C.  D.  O'Brien,  and  E.  Howard,  for  the  appel- 
lant. 

Robb  &  Slack,  for  the  respondent. 

*''  BUCK,  J.  The  plaintiff  claims  to  have  acquired  Tain- 
able  information  in  regard  to  certain  pine  lands  i^^  Baylii;ld 
county,  Wisconsin,  and  that  the  plaintiff  and  defendant  entered 
into  an  agreement,  by  the  terms  of  which  the  defendant  was 
to  enter  into  possession  of  one  hundred  and  sixty  acres  of  such 
pine  lands,  belonging  to  the  United  States,  not  then  in  market, 
nor  subject  to  entry,  and  to  hold  the  same  until  it  cooild  be 
purchased  from  the  government;  and  the  plaintiff,  for  a  con- 
sideration to  be  paid  by  ttie  defendant,  agreed  to  procure  such 
legislation  from  Congress  as  would  enable  the  defendant  to  se- 
cure the  land  in  preference  to  any  other  party.  The  plaintiff 
performed  his  part  of  the  agreement,  and  procured  the  promised 
legislation;  and  this  action  is  brought  by  the  plaintiff  upon  the 
agreement,  to  recover  from  the  defendant  the  sum  of  three 
thousand  five  hundred  dollars,  the  amount  claimed  by  the  plain- 
tiff to  be  the  value  due  him  for  his  services,  as  well  as  for  cer- 
tain expenditures  made  by  him  pursuant  to  said  agreement. 
There  was  an  answer  by  the  defendant  and  reply  thereto  by  the 
plaintiff,  which  we  need  not  set  out  in  detail.  When  the  cause 
was  called  for  trial  at  a  general  term  of  the  district  ^®  court  for 
Sherburne  county,  the  defendant  moved  for  judgment  upon  the 
pleadings,  upon  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  and  the  motion 
was  granted  by  the  court  upon  the  ground  that  the  agreement 
was  void,  as  against  public  policy. 

The  principal  controversy  is  over  that  part  of  the  plaintiff's 
complaint  which  is  as  follows,  viz:  "And  the  plaintiff  further 
shows  to  the  court  that,  during  the  sessions  of  Congress  of 
1887-88,  1888-89,  1889-90  and  1890-1891,  he  attended  at  Wash- 
ington from  three  to  six  months  each  year,  and  appeared  before 
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the  secretary  of  the  interior  and  appropriate  committees  of  the 
senate  and  house  of  rei)resentatives,  and  employed  counsel,  for  the 
purpose  to  urge  the  passage  of  a  hill  declaring  said  lands  for- 
feited to  the  government,  and  also  that  parties  who  had  in  good 
faith  settled  upon  said  lands  should  have  tlie  preference  right 
to  enter  the  same  from  the  government  under  the  homestead 
laws,  when  the  same  should  be  restored  to  the  market;  that  by 
an  act  of  Congress  approved  September  29,  1890,  entitled,  *An 
act  to  forfeit  certain  lands  heretofore  granted  for  the  purpose  of 
aiding  in  the  construction  of  railroads  and  other  purposes,'  the 
lands  hereinbefore  described,  together  with  other  lands,  became 
forfeited  to  the  United  States,  and,  by  section  2  of  the  act,  the 
defendant  had  the  prior  right,  over  anyone  else,  to  i)rove  up  and 
acquire  title  to  the  lands  hereinbefore  described,  by  reason  of 
his  being  a  settler  thereon."  It  is  then  further  alleged  that  de- 
fendant did  make  final  proof,  and  acquired  title  to  said  land, 
and  that  at  the  time  he  settled  upon  the  same,  and  when  he 
acquired  the  right  to  make  final  proof  therefor,  the  land  was 
worth  twelve  thousand  dollars  to  fifteen  thousand  dollars,  and 
that  the  defendant  sold  the  pine  timber  upon  the  land  for  twelve 
thousand  dollars.  The  business  relations  between  these  parties 
will  be  better  understood  by  our  quoting  further  from  the  alle- 
gations in  the  complaint,  which  we  do,  one  of  which  is  as  fol- 
lows, viz:  "That  the  said  defendant  was  wholly  unacquainted 
with  said  business,  but  desired  to  settle  upon  a  valuable  quarter 
section  of  said  lands,  and  acquire  a  title  thereto  under  the  home- 
stead or  pre-emption  laws  of  the  United  States,  when  said  lands 
should  be  restored  to  the  market,  and  desired  the  plaintiff  to 
locate  him  (the  defendant)  upon  some  such  quarter  section,  and 
instruct  him  as  to  what  he  should  do  as  such  settler,  and  to 
take  charge  of  *®  him,  and  do  all  that  was  necessary  or  could 
be  done  to  bring  the  land  into  the  market,  and  enable  the  said 
defendant  to  acquire  the  title  thereto,  and  promised  and  agreed 
that  he  would  do  what  was  right  with  the  plaintiff  for  such  in- 
formation and  service,  in  the  way  of  compensation  therefor,  when 
he  (the  defendant)  should  acquire  the  right  to  make  final  proof 
for  such  land." 

The  question  here  involved  is  a  very  innportant  one,  and  we 
regret  that  we  did  not  have  the  benefit  of  an  oral  argument  by 
the  very  able  counsel  for  the  plaintiff.  If  there  were  services 
rendered  and  expenditures  incurred  by  the  plaintiff  for  the  de- 
fendant as  he  alleges,  entirely  disconnected  with  the  services 
rendered  in  procuring  congressional  legislation,  they  would  con- 
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stitute  a  good  cause  of  action;  but,  unfortunately  for  the  plain- 
tiff, he  has  included  the  value  of  the  whole  services  and  ex- 
penditures in  one  lump  sum,  and  seemingly  as  though  the  con- 
tract was  entire.  Evidently,  the  court  below  so  treated  the 
transaction;  and,  from  a  perusal  of  the  pleadings,  we  do  not  see 
that  it  could  have  done  otherwise:  See  Trist  v.  Child,  31  Wall. 
441.  The  courts  hold  that  there  are  two  kinds  of  agreements 
relative  to  the  matter  of  procuring  legislation  from  our  state 
and  national  legislatures  and  our  municipal  bodies,  boards,  or 
officers.  One  is  the  evil  and  mischievous  agreement  which  tends 
to  corrupt  the  lawmaking  power,  and  is  accomplished  sometimes 
by  subtle  acts  of  personal  importunity  and  intrigue,  or  by  secret 
and  insidious  overtures,  while  at  other  times  corrupt  results  are 
reached  by  startling  boldness  and  damng.  Some  of  the  authori- 
ties which  refuse  to  enforce  this  kind  of  agreements  are  as  fol- 
lows: Cliippinger  v.  Hepbaugh,  5  Watts  &  S.  315;  40  Am.  Dec. 
519;  Harris  v.  Eoof,  10  Barb.  489;  Eose  v.  Truax,  21  Barb.  361; 
Mills  V.  Mills,  36  Barb.  474;  Trist  v.  Child,  21  Wall.  441;  Spald- 
ing V.  Ewing,  149  Pa.  St.  375;  34  Am.  St.  Eep.  608;  Oscanyan 
V.  Arms  Co.,  103  U.  S.  261,  274;  Tool  Co.  v.  Noxris,  2  Wall.  45; 
Woodstock  Iron  Co.  v.  Eichmond  etc.  Co.,  129  U.  S.  643.  In 
the  case  of  Clippinger  v.  Hepbaugh,  5  Watts  &  S.  315,  40  Am. 
Dec.  519,  it  was  said  by  the  court:  "It  matters  not  that  nothing 
improper  was  done,  or  was  expected  to  be  done,  by  the  plaintiff. 
It  is  enough  that  such  is  the  tendency  of  the  contract;  that 
it  is  contrary  to  sound  morality  and  public  policy,  leading  neces- 
sarily, dn  the  hands  of  designing  and  corrupt  men,  to  improper 
tampering  with  members,  ^**  and  the  use  of  an  extraneous, 
secret  influence  over  an  important  branch  of  government.  It 
may  not  corrupt  all,  but  if  it  corrupts  or  tends  to  corrupt  some, 
or  if  it  deceives  or  tends  to  deceive  or  mislead  some, 
that  is  sufficient  to  stamp  its  character  with  the  seal  of  reproba- 
tion before  a  judicial  tribunal."  In  the  case  of  Eose  v.  Truax, 
21  Barb.  361,  the  agreement  was  "to  use  his  influence,  efforts, 
and  labor  in  procuring  the  passage  of  a  law  by  the"  legis- 
lature; and  the  agreement  was  held  void,  as  against  public  pol- 
icy, and  that,  as  the  contract  was  entire,  it  was  wholly  void,  and 
that  no  recovery  could  be  had  for  even  legitimate  services  per- 
formed under  the  agreement.  In  the  case  of  Weed  v.  Black,  2 
McAt.  268,  29  Am.  Eep.  618,  the  court  uses  the  following  lan- 
guage: "If  the  terms  of  the  contract  be  broad  enough  to  cover 
services  of  any  kind,  whether  secret  or  open,  honest  or  dishonest, 
the  law  pronounces  a  ban  upon  the  paper  itself."    In  the  case 
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of  Tool  Co.  V.  Koiris,  2  Wall.  45,  Mr.  Justice  Field  said,  in  ref- 
erence to  agreements  for  compensation  in  procuring  contracts 
from  the  government:  *1t  [such  principle]  has  been  asserted  in 
cases  relating  to  agreements  for  compensation  to  procure  legisla- 
tion. These  have  been  uniformly  declared  invalid,  and  the 
decisions  have  not  turned  upon  the  question  whether  improper 
influences  were  contemplated  or  used,  but  upon  the  cor- 
rupting tendency  of  the  agreements.  Further  along  in  the 
opinion  he  says:  **It  is  suflficient  to  observe  generally  that  all 
agreements  for  pecuniary  considerations  to  control  the  business 
operations  of  the  government,  or  the  regular  administration  of 
justice,  or  the  appointments  to  public  offices,  or  the  ordinary 
course  of  legislation,  are  void,  as  against  public  policy,  without 
reference  to  the  question  whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The  law  looks  to  the  general 
tendency  of  such  agreements,  and  it  closes  the  door  to  tempta- 
tion, by  refusing  them  recognition  in  any  of  the  courts  of  the 
country."  It  will  be  observed  that  many  of  the  decisions  are 
based  upon  the  corrupt  tendency  of  such  contracts,  rather  than 
the  particular  wording  of  the  contract  itself. 

There  are  very  eminent  courts  holding  that  contracts  for  the 
performance  of  services  in  procuring  legislation  can  be  enforced, 
where  only  fair  and  honorable  means  have  been  used,  and  espe- 
cially when  such  legislation  results  in  great  public  benefit  The 
plaintiff  seeks  **  to  bring  his  services  within  this  rule,  alleging 
that  the  plaintiff's  services  were  not  rendered  for  the  benefit  of 
any  one  individual,  but  that  his  services  were  rendered  in  secur- 
ing the  passage  of  a  public  act  which  restored  lands  to  the  pub- 
lic domain  for  the  public  benefit,  to  which  the  raiLroad  com- 
panies had  no  right.  It  may  well  be  doubted  whether  the  legal 
effect  of  the  passage  of  the  law  has  been  as  alleged  by  plaintiff, 
viz.,  beneficial  to  the  public  at  large;  but  we  think  it  is  plainly 
evident  from  the  pleadings  that  it  was  not  the  public  weal  that 
concerned  the  plaintiff,  in  what  he  did,  but  to  secure  the  :)d88age 
of  an  act  which  would  secure  to  the  defendant  the  right  to  enter 
and  pay  for  one  hundred  and  sixty  acres  of  pine  land  for  the 
paltry  sum  of  one  dollar  and  twenty-five  cents  or  two  dollars  and 
fifty  cents  per  acre,  while  the  land  was  actually  worth  from 
twelve  thousand  dollars  to  fifteen  thousand  dollars,  and  for  which 
gervirofl  and  expenses  in  so  doing  he  was  to  be  paid,  as  he  claims, 
the  sum  of  three  thousand  five  hundred  dollars.  Who  was  to 
nay  this  consideration?  The  plaintiff  says  that  the  defendant 
•hould  do  80,  but,  if  the  plaintiff  was  expending  money  and  time 
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and  rendering  services  for  the  benefit  of  the  public,  why  should 
this  defendant  alone  be  responsible  therefor?  And  how  the  pub- 
lic could  be  benefited  by  the  passage  of  a  law  allowing  settlers  to 
enter  pine  land  for  the  sum  of  two  hundred  dollars  or  four  hun- 
dred dollars  per  quarter  section,  which  was  worth  twelve  thou- 
sand dollars  or  more  at  the  time,  is  not  made  to  appear  very  sat- 
isfactorily. If  ithere  were  a  large  amount  of  these  lands  which 
were  taken  in  the  manner  secured  by  the  defendant  through 
plaintiff's  agency,  we  think  it  is  safe  to  say  that  the  public  were 
robbed,  instead  of  being  benefited.  Prolific  as  have  been  the 
schemes  for  robbing  the  government  of  its  pine  timber,  it  is 
seldom  that  cases  have  come  to  the  knowledge  of  our  courts 
where  such  a  gigantic  fraud  has  been  practiced  in  the  name  of  a 
public  benefit.  It  may  be  that  the  defendant's  pocket  is  sweat- 
ing with  ill-gotten  gains  and  public  plunder,  but  this  gives  no 
legal  cause  of  action  against  him  by  the  plaintiff.  We  are  re- 
minded by  the  plaintiff  that  these  lands  had  been  for  many  years 
withdrawn  from  market  for  the  benefit  of  certain  railroads;  that 
the  railroads  had  forfeited  their  rights;  that  the  secretary  of  the 
(interior  had  so  declared;  but  that  there  was  evidently  some  doubt 
ss  to  whether  settlers  upon  these  lands  would  have  a  right  to 
prove  up  and  acquire  title  to  them  without  an  act  of  Congress  so 
declaring.  It  was  this  doubt  which  led  to  the  making  of  the 
contract  sued  upon  in  this  action.  It  is  immaterial  that  the 
courts  subsequently  decided  that  a  certain  settler  upon  these 
lands  ^*  could  hold  them  under  the  order  of  the  secretary  of  the 
interior  made  in  1887.  The  vice  of  the  whole  transaction  rests 
in  the  lobbying  influence  exerted  by  the  plaintiff  in  procuring 
national  legislation  to  remove  this  doubt,  and  to  enable  the  de- 
fendant to  secure  forthwith  this  valuable  land  for  a  nominal  sum 
compared  with  its  actual  value.  Neither  party  knew  the  defend- 
ant's legal  rights  to  the  land,  if  he  had  any.  The  plaintiff  was 
not  a  legal  practitioner,  competent  to  advise  upon  such  matters, 
but  a  lobbyist  seeking  to  influence  the  votes  of  members  of  the 
national  legislature  during  a  period  of  from  three  to  six  months 
each  year  for  four  years.  It  is  true  that  he  alleges  that  he  em- 
ployed counsel  to  urge  the  passage  of  a  bill  declaring  these  lands 
forfeited  to  the  government,  and  that  parties  who  had  settled 
upon  them  in  good  faith  should  have  the  preference;  but  it  no- 
where appears  that  either  plaintiff  or  his  attorney  ever  prepared 
a  petition,  map,  or  collected  documents  or  evidence  of  any  kind, 
■or  prepared  a  written  argument  or  made  an  oral  one;  yet  he  al- 
leges that  he  agreed  with  the  defendant  to  do  all  that  was  neces- 
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saiy  or  could  be  done  to  bring  the  land  into  market,  and  enable 
the  defendant  to  acquire  title  thereto,  and  that  for  euch  purpose 
he  spent  several  months  each  year,  for  four  years,  in  Washing- 
ton, endeavoring  to  procure  the  passage  of  a  la-w  by  Congress  giv- 
ing the  defendant  the  right  to  purchase  the  land  occupied  by 
him.  The  means  employed  are  not  particulariy  stated,  but  he 
accomplished  his  purpose.  As  it  took  the  defendant  several 
months  each  year,  for  a  period  of  four  years,  to  succeed,  and  the 
only  means  disclosed  is  that  he  went  before  the  appropriate  com- 
mittees, we  think  that  the  unavoidable  inference  is  that  he  solic- 
ited the  personal  aid  of  members  of  Congress  in  doing  all  that 
was  necessary  or  could  be  done  to  secure  the  passage  of  the  law. 
The  earmarks  and  taint  about  the  whole  transaction  are  too  plain 
to  be  ignored  and  disregarded,  and  public  policy  demands  that 
such  contracts  shall  not  be  enforced.  The  case  of  Moyer  v.  Can- 
tieny,  41  Minn.  242,  is  cited  by  the  plaintiff  in  support  of  his 
views  of  the  law.  Moyer  was  an  attorney  at  law,  and  was  em- 
ployed by  Cantieny  to  procure  from  the  government  a  pardon 
for  Cantieny's  son,  who  was  imprisoned  in  the  penitentiary  for  a 
term  of  years.  Cantieny  agreed  to  pay  Moyer  for  his  services, 
if  successful  in  securing  the  pardon,  the  sum  of  two  hundred 
dollars.  Moyer  performed  the  services,  and  was  succeeef ol.  The 
court  upheld  the  contract  upon  several  grounds;  among  others, 
that  *^  it  would  be  proper,  and  often  expedient,  that  an  attorney 
at  law  examine  the  case  upon  which  the  conviction  was  basdi, 
and  see  whether,  notwithstanding  the  final  judgment  of  tlie  law, 
the  case  may  not  be  of  such  a  nature  as  to  justify  the  extraor- 
dinary power  of  pardon.  To  the  reasons  given  by  the  couri;  in 
this  case,  we  may  add  that  the  statute  expressly  provides  that  a 
person  convicted  of  a  crime  may,  by  petition,  apply  to  the  gov- 
ernor for  a  pardon.  Such  petitioner  is  usually  one  who  is  con- 
fined in  some  prison  and  unable  to  present  the  petition  person- 
ally to  the  governor.  Not  only  this,  but  it  is  very  seldom  that 
such  petition  is  made  by  one  learned  in  tlie  law;  and  it  is  there- 
fore a  legal  right  which  a  prisoner  has,  under  such  circum- 
stances, to  employ  an  attorney  to  prepare  his  petition,  present  it 
to  the  governor  for  pardon,  and  have  such  argument  made  in  be- 
half of  the  petitioner  as  may  be  pertinent  and  advisable.  As  a 
petition  and  pardon  are  authorized  by  law,  the  presentation  of  a 
petition  duly  and  legally  prepared,  accompanied  by  a  legal  argu- 
ment in  behalf  of  the  petitioner  showing  the  illegality  of  his 
confinenvent,  or  its  injustice,  and  that  public  interests  would  not 
be  Tiolated  by  the  granting  to  him  of  a  pardon,  cannot  be  a  pro- 
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ceeding  contrary  to  public  policy,  and  certainly  a  contract  for 
such  purpose  should  not  be  declared  void. 

"We  do  not  condemn  the  attempts  to  secure  legislation  for  legit- 
imate purposes  and  in  a  legitimate  manner.  Many  laws  are 
passed  solely  for  the  public  good  by  reason  of  the  presentation  of 
the  proper  evidence  and  arguments  addressed  to  legislative  bodies 
or  the  proper  committees  by  outsiders,  done  openly,  and  without 
corrupting  influences  having  been  exercised.  Frequently,  our 
educational,  charitable,  and  humane  laws  are  thus  procured. 
There  are  also  many  just  and  meritorious  private  claims  where, 
through  the  neglect  or  wrongful  acts  of  the  government,  it  would 
not  be  improper  to  present  them  for  allowance  and  payment,  and 
do  so  by  fair  argument  and  legitimate  evidence.  ]\Iany  just  in- 
dividual claims  have  remained  unpaid  for  years  through  the  neg- 
lect of  our  legislative  bodies  to  give  them  proper  recognition, 
w'hile  corrupt  legislation  has  enabled  the  lobbyist  to  succeed,  to 
the  injury  of  the  public  welfare,  and  deleterious  to  private  mor- 
als. In  the  language  of  our  constitution,  each  person  "ought  to 
obtain  justice  freely  and  without  purchase,  completely  and 
without  denial,  promptly  and  without  delay,  conformably  to 
the  laws":  Const.,  art.  1,  sec.  8;  but  hiring  ^^  an  agent  to  lobby 
a  large  portion  of  the  year,  during  several  years,  in  procur- 
ing legislation  securing  to  an  individual  government  lands  for 
a  comparatively  small  sum,  worth  more  than  twelve  thou- 
sand dollars,  does  not  come  within  that  class  of  con- 
tracts which  is  sanctioned  by  the  law,  and  does  not  meet 
with  our  approval.  The  prevalent  iniquitous  system  of  lob- 
bying with  members  of  our  legislative  bodies  and  public  of- 
ficials is  fast  becoming  a  menace  to  our  capacity  for  self-gov- 
ernment. Courts  can  do  but  little  to  stop  this  most  perni- 
cious vice,  because  it  is  seldom  that  such  cases  come  before  them; 
but  when  they  do  appear,  there  should  go  forth  from  the  judicial 
forum  only  rebuke,  and  the  ban  of  disapproval. 

The  order  for  judgment  in  behalf  of  the  defendant  upon  the 
pleading  in  the  court  below  is  affirmed. 

CONTRACTS  TO  PROCURE  LEGISLATION— VALIDITY  OF.— 
Contracts  which  have  for  their  subject  matter  any  undue  influence  with 
the  creation  of  laws  or  their  enforcement  are  against  public  policy  and 
void:  Spalding  v.Ewing,  149  Pa.  St.  375;  34  Am.  St.  Rep.  608,  and 
note  with  the  cases  collected. 
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Washburn  Mill  Company  v.  Fire  Association  op 
Philadelphia. 

(60  MnnntsoTA,  68.] 

INSURANCE— CHANGE  OF  INTEREST  — NOTICE  OF.— If 
proi>erty  is  insured  for  the  benefit  of  the  mortga^iee,  as  his  interest  may 
appear,  after  the  mortgage  on  tl)e  pro|>erty  has  been  duly  foreclosed,  and 
before  the  time  for  retlemption  has  expired  and  the  premium  is  paid  by 
the  mortgagee,  the  expiration  of  the  time  in  which  redemption  may 
be  made  from  the  mortgage  sale  does  not  work  an  alienation  of  the 
premises  so  as  to  avoid  the  policy,  although  the  policy  provides  that  the 
mortgagee  shall  notify  the  insurer  of  any  change  of  ownership  of  the  in- 
sured property,  and  that  such  change  shall  be  noted  on  the  policy. 

KueflFner,  Fauntleroy  &  Searles,  for  the  appellant. 

"W.  A.  Lancaster,  for  the  respondent 

«»  BUCK,  J.  On  June  11,  1892,  the  Richland  County  Agri- 
cultural Society,  a  corporation,  owned  lot  13  in  block  13,  in  the 
village  of  lidgerwood,  Richland  county,  in  the  state  of  North 
Dakota,  upon  which  was  situate  a  one-story  frame  building. 
Prior  to  this  time  this  society  had  executed  and  delivered  to  the 
plaintiff  a  mortgage  for  more  than  four  hundred  dollars,  -which 
mortgage  had  been  duly  recorded  in  the  office  of  the  register  of 
d«eds  of  the  said  county  of  Richland.  This  mortgage  was  fore- 
closed, and  such  proceedings  had  therein  that  judgment  and  de- 
cree of  foreclosure  was  made  by  the  district  court  of  said  Rich- 
land county  on  October  16, 1891,  and  pursuant  thereto  the  prem- 
ises were  duly  sold  November  30,  1891,  for  the  amount  found 
due  by  such  judgment,  viz.,  five  hundred  end  fifty-six  dollars  and 
eighty-three  cents;  which  premises  were  bid  in  by  the  plaintiff, 
and  were  not  redeemed,  and  a  sheriff's  deed  was  duly  executed  to 
plaintiff  therefor  December  19,  1892,  and  plaintiff  thereupon  be- 
came the  absolute  owner  of  the  premises.  The  sheriff's  certif- 
icate of  sale  and  his  deed  to  plaintiff  were  duly  recorded.  In 
consideration  of  the  sum  of  eight  dollars  paid  to  this  defendant 
by  plaintiff,  the  defendant  made  and  delivered  to  the  above- 
named  agricultural  society  its  policy  and  contract  of  insurance, 
dated  June  11,  1892,  whereby  it  insured  said  society  for  the  term 
of  one  year  from  the  date  of  the  policy  against  all  direct  loss  or 
damage  to  said  building  by  fire,  in  an  amount  not  exceeding 
four  hundred  dollars.  On  June  3,  1893,  the  building  covered 
by  the  insurance  policy  was  totally  destroyed  by  fire,  and  on 
June  10,  1893,  the  plaintiff  duly  notified  the  defendant  of  such 
loss  and  destruction  of  the  building;  but  the  defendant  refused 
to  pay  such  loss,  and  notified  plaintiff  that  it  would  not  do  so. 
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for  the  reason  that  the  policy  was  void  when  written.  The 
defendant's  answer  contains  this  allegation,  viz:  "Said  defendant 
alleges  that,  at  the  time  mentioned  in  the  complaint,  said  defend- 
ant made  and  delivered  "^^  its  policy  of  fire  insurance,  whereby 
it  did  insure  the  said  Richland  County  Agricultural  Society  for 
the  term  of  one  year,  as  is  set  forth  in  paragraph  5  of  said  com- 
plaint; but  said  defendant  expressly  avers  and  alleges  that  by 
and  in  said  policy  and  contract  of  insurance  it  was  expressly  pro- 
vided that  loss  or  damage,  if  any,  under  said  policy,  shall  be 
payable  to  the  WashKurn  Mill  Company,  as  mortgagee  or  trustee, 
08  interest  imay  appear.  For  more  particular  description  there- 
of see  Exhibit  A  hereto  annexed  and  made  a  part  thereof."  This 
Exhibit  A  also  contained  a  further  clause,  as  follows:  "This  in- 
surance, as  to  the  interest  of  the  mortgagee  (or  trustee)  only 
therein,  shall  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  within  described  property,  nor  by  any 
foreclosure  or  other  proceedings  or  notice  of  sale  relating  to  the 
property,  nor  by  any  change  in  the  title  or  ownership  of  the 
property;  ....  provided,  also,  that  the  mortgagee  (or  trustee) 
notify  this  company  of  any  change  in  the  ownership  or  occu- 
pancy or  increase  of  hazard  which  shall  come  to  the  knowledge 
of  said  mortgagee  (or  trustee),  and,  unless  permitted  by  this  pol- 
icy, it  shall  be  noted  thereon,  and  the  mortgagee  (or  trustee) 
shall,  on  demand,  pay  the  premium  for  such  increased  hazard  for 
the  term  of  the  use  thereof;  otherwise  this  policy  shall  be  null 
and  void."  The  defendant  company  reserved  the  right  to  can- 
cel the  policy  upon  giving  ten  days'  notice.  The  case  was  tried 
before  the  court  without  a  jury,  and  judgment  ordered  for  the 
defendant.  The  plaintiff  moved  for  a  new  trial,  which  was 
granted  by  the  court  below,  and  the  defendant  appealed.  The 
error  assigned  is,  that  no  indorsement  was  had  or  made  in  the 
title  to  the  insured  property  resulting  from  the  mortgage  fore- 
closure, and  the  vesting  of  the  fee  simple  out  of  the  insured  soci- 
ety into  the  plaintiff,  nor  notice  thereof  given  the  defendant,  and 
that  there  was  no  authority  shown  in  the  purported  agent  to 
waive  any  of  these  conditions.  In  the  view  we  take  of  this  case, 
it  is  not  necessary  to  discuss  the  question  of  the  proof  as  to  the 
power  or  authority  to  waive  any  of  the  conditions  referred  to. 
The  defendant  itself,  in  its  answer,  sets  up  and  admits  sufficient 
facts  to  justify  us  in  holding,  as  tlie  law  applicable  to  this  case, 
that  the  defendant  is  liable.  It  will  be  seen,  from  the  foregoino- 
facts,  that  when  this  insurance  policy  was  issued  the  plaintiff's 
mortgage  upon  the  insured  property  had  already  been  foreclosed. 
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and  that  the  foreclosure  proceedings  "^^  were  a  matter  of  public 
record,  and  the  defendant  is  presumed  to  have  had  notice  there- 
of. But  the  defendant  expressly  states  in  its  answer  fliat  the 
insurance  policy  was  issued  payable  to  the  plaintiff,  the  Wash- 
burn Mill  Company,  as  mortgagee,  as  interest  may  appear.  This 
insurance,  then,  was  given  fully  as  much,  or  more,  for  the  bene- 
fit of  the  plaintiff  as  for  that  of  the  agricultural  society.  The 
defendant  knew  this  fact,  and  says  so,  and  it  knew  just  what  that 
interest  was,  viz.,  a  mortgage  interest,  where  the  mortgage  had 
bean  duly  foreclosed  and  the  time  for  redemption  had  not  yet  ex- 
pired. The  plaintiff  paid  the  premium  or  money  for  the  insur- 
ance to  the  defendant.  This  money  the  defendant  took,  kept, 
and  made  no  effort  to  return  it,  or  repudiate  the  insurance  con- 
tract, until  after  the  fire,  and  then  it  sought  to  repudiate  its 
written  agreoment  upon  the  ground  that  it  was  void  in  its  incep- 
tion. If  this  was  60,  why  did  it  accept  and  retain  the  insurance 
money  and  issue  its  policy?  The  law  does  not  tolerate  or  sanc- 
tion such  pernicious  greed,  or  allow  such  contracts  to  be  violated 
with  impunity.  It  alleges  that  it  did  not  have  notice  of  the 
change  of  title,  and  therefore,  in  its  innocence  and  upon  its 
ignorance,  it  wishes  to  hold  on  to  the  premium  money,  but  de- 
feat the  obligation  given  for  its  consideration.  What  was  the 
situation  of  the  property  when  it  was  insured,  and  what  was 
plaintiff's  interest  therein?  It  was  mortgage  inte>re8t  with  such 
interest  foreclosed.  Did  the  defendant  need  any  further  notice 
of  those  facts?  On  the  contrary,  it  insured  with  a  full  knowl- 
edge of  those  facts,  and  it  took  plaintiff's  money  for  so  doing. 
It  knew  that  within  a  few  months  tlie  plaintiff's  mortgage  rights 
in  the  property  would  ripen  into  a  perfect  title,  unless  the  prop- 
erty was  redeemed  from  the  foreclosure  sale.  It  must  have  an- 
ticipated just  such  a  state  of  facts.  A  notice  of  foreclosure  was 
useless,  because  foreclosure  had  already  taken  place.  There  is 
no  question  of  greater  hazard,  and  none  in  fact  existed.  What 
notice,  then,  would  benefit  the  defendant,  and  what  was  the 
notice  to  be  given?  Was  it  a  notice  that  a  sheriff's  deed  was 
given?  The  law  implied  that,  if  there  was  no  redemption,  and 
the  defendant  knew  this.  This  change  of  interest  was  brought 
about  by  op^'ration  of  law,  and  not  by  an  act  of  the  insuretl.  The 
title  ripened  in  the  mortgagee,  and  it  was  this  interest  which  it 
had  paid  its  money  to  protect,  as  well  as  the  interest  which  ex- 
isted prior  to  the  expiration  of  the  time  '*  for  redemption.  Cer- 
tainly, the  plaintiff  had  as  gre^it,  and  we  may  say  properly  a 
greater,  inducement  to  protect  its  property  and  attend  to  it  with 
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care  after  the  vesting  of  the  title  in  it  than  before.  There  is  no 
claim  made  that  plaintiff  did  not  correctly  state  its  interest  in 
the  property.  Defendant  was  in  no  manner  misled,  deceived, 
or  its  interest  jeopardized  by  any  act  of  the  plaintiff.  As  a  mat- 
ter of  fact,  it  knew  the  true  condition  of  the  property  insuired, 
and  the  plaintiff's  rights  therein,  and  it  must  have  known,  as  a 
matter  of  law,  that  plaintiff  would  assert  its  rights  in  case  of  loss 
by  fire.  There  were  no  facts  which  could  spring  into  existence 
to  endanger  the  defendant's  risk  which  it  did  not  know  when  it 
issued  its  insurance  policy.  We  hold,  therefore,  that  there  was 
no  such  dhange  of  interest  or  ownership  in  regard  to  the  property 
OT  mortgage  interest  as  to  legally  affect  the  plaintiff's  right,  and 
no  other  or  further  notice  or  acts  were  necessary  to  be  done  on 
behalf  of  the  plaintiff  than  were  done  by  it:  See  Bragg  v.  New 
England.  Ins.  Co.,  25  N.  H.  289;  Bailey  v.  American  Cent.  Ins. 
Co.,  13  Fed.  Eep.  250. 

The  order  appealed  from  is  affirmed. 


INSURANCE— ALIENATION.— So  long  as  the  right  to  redeem  re- 
mains in  the  mortgagor,  an  insurable  interest  exists  which  the  policy 
will  protect,  but  should  he  part  with  his  equity  of  redemption,  an  alien- 
ation defeating  the  contract  takes  place:  Extended  note  to  Lane  v. 
Maine  etc.  Ins.  Co.,  28  Am.  Dec.  157;  to  the  same  effect  see  the  extended 
note  to  Morrison  v.  Tennessee  etc.  Ins.  Co.,  69  Am.  Dec.  807. 
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wnxs,  foreign— power  of  sale— necessity  of  ad- 
ministration.— An  executor  under  a  foreign  will  who  has  duly  qual- 
ified at  the  foreign  domicile  may,  subject  to  the  rights  of  local  creditors, 
make  a  sale,  under  a  power  in  the  will,  of  land  in  Minnesota  which  be- 
comes effectual  when  the  will  is  admitted  to  probate  in  the  courts  of  the 
latter  state,  if  the  admission  of  the  will  to  probate  in  the  foreign  state 
conclusively  establishes  the  will  and  entitles  such  executor  to  letters  tes- 
tamentary in  Minnesota  under  then  existing  statutes.  The  admission  of 
the  will  to  probate  by  the  court  of  the  latter  state  relates  back,  and  per- 
fects the  sale  made  under  the  power. 

EXECUTORS  AND  ADMINISTRATORS.— DEEDS  MADE  AND 
SIGNED  by  "  A  B,  executor,"  sufficiently  show  that  they  were  executed 
by  him  in  his  representative  capacity. 

VENDOR  AND  VENDEE— RECORD  OF  DEED  AS  NOTICE. 
The  recital  of  a  nominal  consideration  in  an  executor's  deed,  duly  re- 
corded, and  unquestioned  for  a  long  period  of  time,  durini'  which  the 
property  has  been  conveyed  many  times  in  reliance  upon  the  deed,  is 
not  sufficient  to  put  a  purchaser  upon  inquiry  as  to  the  consideration ; 
and  want  of  a  sufficient  consideration  does  not  defeat  the  title  of  such 
purchaser  without  notice,  as  against  devisees  not  discovering  the  fraud 
of  the  executor  until  shortly  before  such  purchase. 
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Ripley,  Brennan  &  Booth,  for  the  appellants. 
Koon,  Whelan  &  Bennett,  for  the  respondents. 

''*  CANTY,  J.  This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  the  complaint,  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
alleges  that  one  Francis  M.  Babcock  died,  testate,  in  1872, 
and  was  at  the  time  of  his  death  the  owner  of  an  undivided  one- 
tenth  of  certain  real  estate  in  Anoka  county;  that  thereafter, 
on  April  4,  1872,  his  last  will  was  duly  probated  in  the  surrogate 
court  in  New  York  county,  in  the  state  of  New  York,  where  he 
resided  at  the  time  of  his  death;  tliat  Phoenix  Babcock,  one  of 
these  plaintiffs,  and  one  John  Babcock,  were  the  executors  named 
in  said  will,  and  that  they  then  duly  qoialified  as  such  executors; 
that,  by  the  terms  of  said  will,  said  executors  were  given  authority 
at  any  time,  -whenever  they  deemed  it  advisable,  to  sell  and  con- 
vey the  real  estate  left  by  said  testator,  or  any  part  thereof;  that 
thereafter,  on  June  23,  1875,  said  executors  made  a  deed  of  said 
land  to  one  Thompson,  which  deed  is  set  out,  and  by  its  terms  it 
is  the  deed  of  "John  Babcock  and  Phoenix  Babcock,  executors 
of  the  last  will  and  testament  of  Francis  M.  Babcock,  deceased, 
parties  of  the  first  part,"  to  Thompson,  and  it  is  signed,  "John 
Babcock,  One  of  the  Executors  of  the  Last  Will  and  Testament 
of  Francis  M.  Babcock,  Deceased,"  and  by  Phoenix  Babcock  in 
the  same  way.  The  deed  recites  that  it  is  made  in  consideration 
of  one  dollar,  and  the  complaint  alleges  that  no  consideration 
whatever  was  paid  for  it,  but  that  it  was  procured  by  Thompson 
from  the  executors  by  means  of  false  pretenses.  It  sufficiently 
appears  that  the  defendants  claim  title  through  tliis  deed  and 
subsequent  conveyances.  A  part  of  the  land  has  been  platted 
and  sold  as  town  lots,  and  there  are  forty-five  defendants.  The 
plaintiffs  are  the  devisees  under  the  will.  It  is  further  allied 
that  on  July  ''*  6,  1891,  said  -will  was  duly  admitted  to  probate 
in  said  county  of  Anoka,  in  this  state,  and  that  there  arc  no 
debts  against  said  estate.  The  prayer  of  the  complaint  is,  that 
said  deed  from  the  executors  to  Thompson  be  set  ai?i(le  and  de- 
clared void,  and  that  the  real  estate  be  partitioned  between  plain- 
tiffs and  the  defendants,  who  are  owners  of  the  other  nine-tenths 
of  the  same. 

1.  The  appellants  contend  that  the  deed  from  the  executors  to 
Thompson,  having  been  made  before  the  will  was  probated  in  this 
state,  and  before  the  executors  had  qualified  and  received  letters 
testamentary  from  a  probate  court  in  this  state,  is  void.     On  the 
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other  'hand,  the  respondents  contend  that  the  will,  having  since 
been  probated  in  this  state,  relate  back,  and  takes  effect  from  the 
time  of  the  death  of  the  testator,  and  validates  the  execution  of 
the  deed.  The  G-eneral  Statutes  of  1878,  chapter  47,  section  17, 
provides  that  "no  will  shall  be  effectual  to  pass  either  real  or  per- 
sonal estate,  unless  it  is  duly  proved  and  allowed  in  the  probate 
court."  However,  it  is  well  settled  that  the  probate  of  a  will  re- 
lates back  and  gives  effect  to  a  deed  made  by  a  devisee  before  the 
probate.  But  it  does  not  follow  that  such  probate  will  relate 
back  and  give  effect  to  the  deed  of  an  executor  who  acts  merely 
as  a  trustee.  The  General  Statutes  of  1878,  chapter  50,  section 
2,  provide  that  before  entering  on  the  execution  of  his  trust,  and 
before  letters  are  issued  to  him,  an  executor  shall  give  bonds; 
and  section  5  provides  that,  if  he  neglects  to  accept  the  trust  and 
give  bonds  for  twenty  days  after  the  probate  of  the  will,  he  shall 
no^  intermeddle  or  act  as  executor.  At  common  law,  an  execu- 
tor could  do  nearly  all  acts  under  the  will  before  it  was  proved 
that  he  could  do  afterward,  and,  when  the  will  was  proved,  it  re- 
lated back  and  cured  his  acts:  1  "Williams  on  Executors,  6th  Am. 
ed.,  pt.  1,  bk.  4,  c.  1,  sec.  2,  p.  347.  But  this  is  not  the  law  in  the 
American  states  having  statutes  similar  to  ours:  3  Eedfield  on 
Wills,  21.  See,  also,  Wiswell  v.  Wiswell,  35  Minn.  371.  But  this 
will  was  probated  in  the  state  of  New  York  before  the  deed  in 
question  was  made,  though  not  in  this  state  until  afterward. 
The  provisions  of  our  statute  above  quoted  certainly  do  not  appl  v 
with  full  force  to  the  case  of  a  foreign  will  duly  probated  at  the 
place  of  the  doanicile  of  the  testator  in  another  state,  or  to  the 
executor  duly  appointed  by  the  proper  court  at  that  place.  It 
is  well  settled  that,  as  far  as  the  personal  estate  is  concerned, 
Buch  foreign  executor  has  a  right  to  intermeddle  with  the  prop- 
erty and  '"'  choses  in  action  found  in  this  state  without  proving 
the  will  or  procuring  letters  in  this  state,  unless  ancillary  ad- 
ministration in  this  state  is  demanded  by  some  local  creditor  or 
claimant  entitled  to  demand  it.  And  except  where  there  are 
paramount  local  rights,  such  as  those  of  local  creditors,  the  law 
of  the  foreign  domicile  controls  in  the  disposition  of  the  per- 
sonal property:  Putnam  v.  Pitney,  45  Minn.  242;  1  Eedfield  on 
Wills,  *397,  soibsec.  7,  note  4;  *409,  subsecs.  19,  20;  Whicker  v. 
Hume,  7  H.  L.  Gas.  124;  Douglas  v.  Cooper,  3  Mylne  &  K.  378; 
Enohin  v.  Wylie,  10  H.  L.  Cas.  1.  Our  statute  expressly  recog- 
nizes the  right  of  a  foreign  executor  thus  to  intermeddle  in  the 
estate  found  in  this  state.  The  General  Statutes  of  1878,  chap- 
ter 77,  section  6  (Gen.  Stats.  1894,  sec.  5917),  provides  that  he 
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may  prosecrate  an  action  in  this  state  in  his  capacity  as  foreign 
executor  if,  before  commencing  the  same,  he  files  in  the  probate 
court  of  the  county  in  which  the  action  is  commenced  an  authen- 
ticated copy  of  his  appointment  as  such  executor;  but  it  neither 
requires  him  to  prove  the  will  nor  obtain  letters  in  this  state. 
But,  while  the  statutory  prohibitions  above  quoted  do  not  apply 
to  such  foreign  executor,  it  does  not  follow  that  he  has  any  power 
or  authority  over  the  real  estate  in  this  state.  While  the  per- 
sonal estate  is  thus  to  be  disposed  of  according  to  the  law  of  the 
foreign  domicile,  the  disposal  of  the  real  estate  is  governed  wholly 
by  the  law  of  the  state  in  which  it  is  situated.  But  out  statute 
clearly  recognizes  as  valid  and  indisputable  a  foreign  will  thus 
duly  probated  at  the  foreign  domicile,  and  the  proceedings  by 
wMch  it  is  probated  in  this  state  are  mostly  a  matter  of  form. 

The  General  Statutes  of  1878,  chapter  47,  contained  the  fol- 
lowing sections: 

"Sec.  18.  All  wills,  duly  proved  and  allowed  in  any  of  the 
United  States,  or  in  any  foreign  country  or  state,  ajccording  to  the 
laws  of  such  state  or  county,  may  be  allowed,  filed,  and  recorded 
in  the  probate  court  of  any  county  in  which  the  testator  has  real 
or  personal  estate  on  which  such  will  may  operate,  in  the  man- 
ner mentioned  in  the  following  sections: 

"Sec.  19.  When  a  copy  of  such  will  and  the  probate  thereof, 
duly  authenticated,  is  produced  by  the  executor,  or  other  person 
interested  in  such  will,  to  the  probate  court,  such  court  shall  ap- 
point a  time  and  place  of  hearing,  and  notice  shall  be  given  in 
the  same  manner  as  in  the  case  of  an  original  will  presented  for 
probate. 

"^^  "Sec.  20.  If,  on  hearing  the  case,  it  appears  to  the  court 
that  the  instrument  ought  to  be  allowed  in  this  state,  as  the  last 
will  and  testament  of  the  deceased,  tlie  copy  shall  be  filed  and  re- 
corded, and  the  v^-ill  shall  have  the  same  force  and  eflect  as  if  it 
had  been  originally  proved  and  allowed  in  the  same  court." 

These  are  substantially  sections  17,  18,  and  19  of  chapter  62 
of  the  Revised  Statutes  of  Massachusetts  of  1836,  after  section  19 
thereof  was  amended  by  chapter  92  of  the  statutes  of  1843,  strik- 
ing out  a  proviso  that  the  statute  should  not  be  so  construed  as 
to  make  valid  any  will  not  executed,  attested,  and  subscribed  ac- 
cording to  the  laws  of  that  state.  After  tliis  amMid- 
ment,  the  Massachusetts  court  held  that  the  statute  gave 
the  »ame  force  and  effect  to  a  foreign  will  as  to  a 
domeptio  will,  if  mado  according  to  the  laws  of  the  state 
or  country  where  it  was  executed  and  probated,  though  not  ac- 
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cording  to  the  laws  of  Massachusetts,  and  that  such  foreign  pro- 
bate was  conclusive:  Crippen  v.  Dexter,  13  Gray,  332.  How- 
ever, it  is  not  necessary  here  to  decide  whether  or  not  this  court 
would  hold,  as  thait  court  did  in  that  case,  that  such  foreign  pro- 
bate is  conclusive  where  the  law  of  such  foreign  domicile  re- 
quired no  notice  of  probate,  and  none  was  given.  But,  at  least, 
where  such  foreign  probate  was  properly  a  proceeding  in  rem, 
our  statute  makes  it  conclusive  as  to  the  validity  of  the  will,  and 
the  proceeding  to  probate  it  in  this  state  is  much  in  the  nature 
of  a  suit  on  a  foreign  judgment.  Not  only  is  the  foreign  pro- 
bate conclusive,  but,  as  we  construe  it,  the  amendment  added  to 
section  21  of  chapter  47  by  the  laws  of  1870,  chapter  64,  made 
the  right  of  the  foreign  executor  conclusive  also.  That  aanend- 
ment  is  as  follows:  "Letters  testamentary,  or  letters  of  adminis- 
tration with  the  will  annexed,  may  issue  to  a  foreign  executor  or 
administrator  with  the  will  annexed,  though  not  a  resident  of 
this  state,  upon  filing  a  duly  authenticated  copy  of  his  appoint- 
ment and  the  bond  given  by  him  in  the  state  or  county  in  which 
it  was  originally  proved;  provided  that  the  judge  of  probate,  be- 
fore issuing  such  letters,  may,  in  his  discretion,  require  him  to 
give  bonds  as  in  other  cases."  Before  this  amendment,  and 
since  the  repeal  of  it  by  the  Probate  Code,  the  foreign  executor 
had  a  right  to  appointment  upon  the  ancillary  probate  here, 
unless,  for  som^e  good  reason,  the  probate  court,  in  the  exercise 
of  its  discretion,  should  refuse  to  appoint  him:  See  Hairdin  v. 
Jamison,  60  Minn.  ''^  112.  Then,  this  amendment  must  have 
been  passed  to  give  the  foreign  executor  a  more  conclusive  right. 
As  we  construe  this  amendment,  "may"  meant  "must";  and 
when  the  foreign  will  was  probated  at  the  domicile,  and  the  for- 
eign executor  was  there  appointed,  his  right  to  appointment 
here  was  conclusive  on  giving  the  bond,  if  one  was  required  by 
the  probate  court. 

The  power  to  sell  this  real  estate  was  not  given  by  the  court, 
but  by  the  will  itself,  and  is  regulated  as  much  or  more  by  the 
General  Statutes  of  1878,  chapter  44  (Gen.  Stats.  1894,  sees. 
4301-4361),  relating  to  powers,  as  by  the  General  Sftatutes  of 
1878,  chapter  47,  relating  to  wills,  or  chapter  50,  relating  to  ex- 
ecutors. Under  our  statutes  as  they  stood  before  the  adoption 
of  the  probate  code,  it  seems  to  us  that  after  the  will  was  con- 
clusively established  by  the  foreign  probate,  and  the  executor 
qualified  at  the  foreign  domicile,  he  could,  subject  to  the  rights 
of  local  creditors,  make  a  sale  under  the  power  in  the  will,  which 
would  become  effectual  when  the  formal  act  of    probating  the 
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▼ill  here  waa  perfonned.  The  execution  of  a  power  in  a  will 
does  not  stand  on  the  same  footing  as  the  execution  of  a  power 
given  by  the  law.  The  power  in  a  will  is  contractual,  not  stat- 
utory: See  Holcombe  v.  Richards,  38  Minn.  38,  for  an  illustra- 
tion of  this  distinction.  When  a  power  in  a  will  is  defectively 
executed,  equity  will  decree  its  proper  execution:  Gen.  Stats. 
1878,  c.  44,  sec.  57  (Gen.  Stats.  1894,  sec.  4357);  1  Story's 
Equity  Jurisprudence,  sees.  170-175;  2  Pomeroy's  Equity  Juris- 
prudence, sec.  834.  In  the  case  of  Newton  v.  Bronson,  13  N.  Y. 
587,  67  Ahl  Dec.  89,  the  executor  of  a  last  will  pro- 
bated in  New  York,  and  containing  a  power  of  sale 
authorizing  him  to  sell  the  testator's  real  estate  in  Illinois,  made 
an  executory  agreement  to  sell  the  same.  The  court  sustained 
an  action  for  specific  performance  of  the  agreement.  In  the 
opinion  by  Denio,  C.  J.,  it  is  said:  **It  is  argued  that  the  defend- 
ant's office  of  executor  does  not  extend  to  the  lands  in  Illinois, 
upon  the  principle  that  letters  testamentary  and  of  administra- 
tion have  no  force  beyond  the  jurisdiction  in  which  they  are 
granted:  Schultz  v.  Pulver,  11  Wend,  372.  Hence  it  is  said 
the  defendant  cannot  effectually  perform  the  judgment  of  the 
supreme  court,  not  being  able,  as  it  is  insisted,  to  affect  the  title 
to  lands  out  of  this  state.  But  the  authority  of  the  defendant 
in  respect  to  real  estate  is  not  conferred  by  the  probate  court. 
He  is  the  donee  of  a  power  at  common  law  and  under  the  statute, 
and  although  it  was,  by  the  will,  made  a  condition  to  ®*  his 
acting  under  the  power  that  he  should  qualify  as  executor,  when 
he  has  performed  that  condition,  he  acts  in  convejring  the  land 
as  the  devisee  of  a  power  created  by  the  owner  of  the  estate,  and 
not  under  an  authority  conferred  by  the  surrogate":  Citing 
Conklin  v.  Egerton,  21  Wend.  430,  436.  While  the  execution 
of  such  a  power  will  be  aided  in  equity,  the  defective  or  partial 
execution  of  a  power  created  by  law  will  not:  2  Poraeroy's 
Equity  Jurisprudence,  sec.  834.  If  the  defective  execution  of  a 
power  in  a  will  is  thus  aided  by  a  court  of  equity,  surely  such 
defective  execution  must  be  good  when  it  is  cured  without  such 
aid.  The  deed  here  in  question  was  but  a  defective  execution 
of  the  power,  but  we  are  of  the  opinion  that  the  subsequent  pro- 
bate of  the  will  in  this  state  related  back  and  cured  the  defect. 
As  said  by  Judge  Story  in  Ex  parte  Fuller,  2  Story,  327,  in  dis- 
cussing the  Maine  statute,  which  is  the  same  as  ours  (Gen.  Stats. 
1878,  c.  47,  sec.  17):  "The  section  only  provides  that  no  will 
shall  be  effectual  to  pass  real  estate,  unless  it  shall  have  bton 
duly  proved,  not  until  it  shall  have  been  duly  proved."    And 
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he  held  in  that  case  that,  on  being  proved,  it  related  back  and 
gave  effect  to  the  prior  conveyance:  See,  also,  Spring  v.  Park- 
man,  12  Me.  127.  In  the  case  of  Eichards  v.  Pierce,  44  Mich. 
444,  after  the  will  was  probated  and  the  executor  appointed  at 
the  foreign  domicile,  he  brought  an  action.  It  was  held  that  the 
subsequent  probate  of  the  will  in  Michigan  related  back,  so  as 
to  enable  him  to  maintain  it.  In  the  case  of  Crusoe  v.  Butler, 
36  Miss.  150,  the  facts  are  very  similar  to  the  facts  in  the  case 
at  bax,  and  it  was  held  that,  after  the  will  was  probated  at  the 
foreign  domicile,  real  estate  in  Mississippi  ooidd  be  sold  under 
the  power  of  sale,  and  that,  when  the  will  was  subsequently  pro- 
bated in  that  state,  it  related  back  and  perfected  the  sale.  It 
was  held  that,  "when  the  will  was  admitted  to  record  in  this 
state,  it  was  merely  for  the  purpose  of  authenticating  the  evi- 
dence by  which  the  special  power  was  established,  and  of  render- 
ing the  prior  right  available  here." 

It  does  not  appear  by  the  complaint  that  letters  testamentary 
were  ever  issued  in  this  state  to  the  executors.  For  the  reasons 
above  stated,  we  are  of  the  opinion  that  it  was  not  necessary  to 
issue  such  letters  to  perfect  the  prior  exercise  of  the  power  of 
sale.  At  common  law,  the  executor  named  in  the  will  ootild 
exercise  the  ®*  power  of  sale  of  which  he  was  the  donee,  though 
he  refuse  the  administration:  See  Conklin  v.  Egerfcon,  21  Wend. 
430,  and  cases  cited.  So,  also,  at  common  law,  a  sale  of 
personal  property  by  an  executor  before  proof  of  the  will  was 
cured  by  such  proof,  though  he  never  qualified,  but  died  before 
the  will  was  proved:  3  Dyer,  367  a;  Brazier  v.  Hudson,  8  Sim. 
67.  We  are  of  the  opinion  that  the  subsequent  probating  of  the 
will  in  this  state  related  back  and  perfected  the  deed  in  question. 

2.  It  is  urged  by  appellants  that  the  deed  does  not  appear  to  be 
the  deed  of  the  executors  as  such,  but  merely  thedr  deed  as  indi- 
viduals; that  they  did  not  sign  it  as  executors,  or  so  designate 
themselves  in  the  body  of  the  deed.  It  fairly  appears  that  they 
intended  to  make  the  deed  in  their  representative  capacity:  See 
Gen.  Stats.  1878,  c.  44,  sec.  50  (Gen.  Stats.  1894,  sec.  4350); 
Warner  v.  Connecticut  etc.  Ins.  Co.,  109  U.  S.  366;  18  Am.  & 
Eng.  Ency.  of  Law,  931,  note. 

3.  The  deed  purports  to  have  been  executed  in  consideration 
of  one  dollar,  and  it  is  urged  by  appellants  that  for  this  reason  it 
is  void  on  its  face,  being  made  by  trustees  in  their  representative 
capacity.  Whatever  might  be  said  as  to  such  a  deed,  if  it 
appeared  that  the  property  attempted  to  be  conveyed  by  it  was 
at  the  time  valuable,  and  parties  interested  had  promptly  repu- 
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diated  it,  this  is  not  such  a  case.  This  deed  was  made  for  a 
one-tenth  interest  in  eighty  acres  and  two  government  lots.  It 
mdght  have  heen  a  partition  deed,  which  the  parties  interested 
had  procured  or  ratified.  This  deed  was  recorded  in  1877,  and 
remained  of  record  unquestioned  thereafter  until  this  action 
was  brought  Conceding,  without  deciding,  that  the  nominal 
consideration  expressed  in  it  was  a  sufficient  circaimstance,  for 
some  reasonable  time  after  it  was  made  and  recorded,  to  put  a 
purchaser  on  inquiry,  that  time  has  long  since  passed.  After  it 
had  remained  of  record  for  some  years  unquestioned,  a  person 
about  to  purchase  under  it  had  a  right  to  conclude  that  there 
was  no  vice  in  the  deed;  that  a  sufficient  consideration  had,  in 
fact,  been  paid,  or  it  would  have  been  attacked  within  a  reason- 
able time;  and  he  was  justified  in  relying  upon  it.  It  is  not 
claimed  that  these  defendants  had  any  knowledge  that  there 
was  any  fraud  in  the  transaction,  unless  the  face  of  the  deed 
was  sufficient  to  put  them  on  their  guard,  and  we  are  of  the  opin- 
ion that  after  such  reasonable  time  it  ®*  was  not.  The  fact 
'that  plaintiffs  did  not  know  until  the  last  three  or  four  years 
that  the  deed  had  been  procured  by  fraud  is  no  reason  why  they 
should  not  be  estopped  as  against  innocent  purchasers. 
The  order  appealed  from  should  be  affirmed.     So  ordered. 


EXECUTORS  AND  ADMINISTRATORS  — POWERS  OF  OVER 
PROPERTY  OUTSIDE  OF  STATE. —This  subject  is  fully  (lificuyeed 
in  the  monographic  note  to  Shinn's  Estate,  45  Am.  St.  Reji.  G(;4-(i74. 

NOTICE  FROM  RECITALS  IN  TITLE  PAPERS.— It  is  well  set- 
tled that  a  purchaser  is  conclusively  presumed  to  have  notice  of  every 
fact  which  is  disclosed  by  the  records  constituting  the  chain  of  title 
under  wltich  he  holds:  Note  to  Mcl'berson  v.  Rollins,  1  Am.  St.  Rep. 
829;  Kirsch  v.  Tozier,  143  N.  Y.  390;  42  Am.  St.  Rep.  729,  and  note. 

"TRUSTEE"— SIGNIFICANCE  OF  WORD  AFTER  SIGNATURE. 
When  the  word  "trustee"  is  inserted  in  a  deed  to  land  after  the  name 
of  the  grantee,  and  in  a  subsequent  contract  relating  to  the  same  land 
he  affixes  this  word  "trustee"  to  his  signature,  such  word  is  n6t  merely 
descriptio  personse.  It  indicates  that  the  grantee  takes  the  title,  not  in 
his  inaividual  capacity,  but  in  trust  for  another  not  <iii:clo8e(i,and  }>aroI 
evidence  is  admissible  to  show  for  whom  and  for  what  purpose  lie  wa« 
constituted  a  trustee:  Johnson  v.  Calnan,  19  Col.  168;  41  Am.  St.  Hep. 
224,  and  note  with  the  cases  collected. 
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MASTER  AND  SERYANT  —  DAMAGES  FOR  WRONGFUL 
DISCHARGE  OF  EMPLOYE— SUCCESSIVE  ACTIONS.— If,  under  a 
contract  for  personal  service  with  wages  payable  in  installments,  tha 
employ^  is  discharged  without  his  fault  before  his  term  of  service  ha» 
expired,  the  responsibility  of  the  master  to  the  servant  is  not  an  abso- 
lute liability  for  wages  for  constructive  service  during  the  balance  of  the 
term,  but  a  contingent  liability  of  indemnity  for  loss  of  wages.  Such 
liability  accrues  by  installments  or  successive  contingencies,  each  o£ 
which  consists  in  the  failure  of  the  servant  without  his  fault  to  earn, 
during  an  installment  period,  the  amount  of  wages  which  he  would 
have  earned  had  the  contract  been  performed,  and  the  deficiency  is  th& 
measure  of  damages.  The  original  breach  is  not  total,  and  the  failure 
to  pay  the  successive  installments  constitutes  successive  breaches,  for 
which  successive  actions  may  be  brought. 

MASTER  AND  SERVANT  — DAMAGES  FOR  WRONGFUL 
DISCHARGE  OF  EMPLOYE.— If ,  under  a  contract  for  personal  service 
with  wages  payable  in  installments,  an  employ^  is  wrongfully  discharged, 
he  may  consider  the  breach  of  contract  total,  and  bring  an  action  for 
and  recover  all  damages  accruing  up  to  the  time  of  the  trial,  but  pros- 
pective damages  beyond  that  time  are  too  contingent  and  uncertain  ta 
be  allowed. 

H.  J.  Horn  and  Penney,  Welch  &  Hayne,  for  the  appellant. 

W.  H.  Donahue  and  S.  Meyers,  for  the  respondent. 

15T  CANTY,  J.  On  February  25,  1892,  the  pladntiff  entered 
into  a  written  agreement  with  the  defendant  corporation,  where- 
by it  agreed  to  employ  him  as  its  assistant  manager,  from  and 
after  that  date,  as  long  as  he  should  own  in  his  own  name  fifty 
shares  of  the  capital  stock  of  said  corporation,  fully  paid  up,  and 
the  business  of  said  corporation  should  be  continued,  not  ex- 
ceeding the  term  of  the  existence  of  said  corporation,  and  pay 
him  for  such  services  the  sum  of  fifteen  hundred  dollar* 
per  annum,  payable  monthly  during  that  time,  and  where- 
by he  agreed  to  perform  said  services  during  that  time.  He  ha* 
ever  since  owned,  as  provided,  the  fifty  shares  of  said  stock,  and 
performed  said  services  ever  since  that  time  until  October  28, 
1893,  when  he  was  discharged  and  dismissed  by  the  defendant 
without  cause.  He  alleges  these  facts  in  his  complaint  in  this 
action,  and  also  alleges  that  he  has  been  ever  since  he  was  so  dis- 
missed, and  is  now,  ready  and  willing  to  perform  said  services 
as  so  agreed  upon,  and  that  there  is  now  due  him  the  sum  of 
one  hundred  and  twenty-five  dollars  for  each  of  the  months 
of  March  and  April,  1894,  and  prays  judgment  for  the  sum  of 
two  hundred  and  fifty  dollars.  The  defendant  in  its  answer, 
for  a  second  defense,  alleges  that  on  March  2,  189-i,  plaintiff 
commenced  a  similar  action  to  this  for  the  recovery  of  the  sum  of 
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five  hundred  and  twelve  dollars,  for  the  period  of  time  from  his 
said  discharge  to  March  1,  1894,  alleging  the  same  facts  and  the 
same  hreach,  and  that  on  April  16,  1894,  he  recovered  judgment 
in  that  action  against  this  defendant  for  that  sum  and  costs,  and 
this  is  pleaded  in  bar  of  the  present  action.  The  plaintiff  de- 
murred to  this  defense,  and  from  an  order  sustaining  the  demur- 
rer the  defendant  appeals. 

168  rpjjg  plaintiff  brought  each  action  for  installments  of  wnges 
claimed  to  be  due,  on  the  theory  of  constructive  service.  The 
doctrine  of  constructive  service  was  first  laid  down  by  Lord 
Ellenborough  in  Gandell  v.  Pontigny,  4  Camp.  375,  and  this 
case  was  followed  in  England  and  this  country  for  a  long  time 
(Wood  on  Master  and  Servant,  2d  ed.,  254),  and  is  still  upheld 
by  several  courts:  Isaacs  v.  Da  vies,  68  Ga.  169;  Armfield  v. 
Xash,  31  Miss,  361;  Strauss  v.  Meertief,  64  Ala.  299;  38  Am. 
Rep.  8.  It  has  been  repudiated  by  the  courts  of  England  (Good- 
TOfln  V.  Pocock,  15  Q.  B.  576;  Wood  on  Master  and  Servant,  2d 
ed.,  254),  and  by  many  of  the  courts  in  this  country  (Wood  on 
Master  and  Servant,  2d  ed.,  254;  and  notes  to  Decamp  v.  Hew- 
ett,  43  Am.  Dec.  204),  as  unsound  and  inconsistent  with  itself, 
as  it  assumes  that  the  discharged  servant  has  since  his  discharge 
remained  ready,  willing,  and  able  to  perform  the  services  for 
which  he  was  hired,  while  sound  principles  require  him  to  seek 
employment  elsewhere,  and  thereby  mitigate  the  damages  caused 
by  his  discharge.  His  remedy  is  for  damages  for  breach  of  the 
contract,  and  not  for  wages  for  its  performance.  But  the  cooirts, 
which  deny  his  right  to  recover  wages  as  for  constructive  service, 
have  denied  him  any  remedy,  except  one  for  damages,  which,  if 
seemingly  more  logical  in  theory,  is  most  absurd  in  its  practical 
results.  These  courts  give  him  no  remedy  except  the  one  which 
is  given  for  the  recovery  of  loss  of  profits  for  the  broach  of  other 
contracts,  and  hold  that  the  contract  is  entire,  even  th.nii:,'h  the 
wages  are  pnyable  in  installments,  and  that  he  exhausts  his  rem- 
edy by  an  action  for  a  part  of  such  damages,  no  matter  how  long 
the  contract  would  have  run  if  it  had  not  been  broken:  See 
James  v.  Allen  Co.,  44  Ohio  St.  226;  58  Am.  l^ep.  821;  Moody 
V.  Ix?verich,  4  Daly,  401;  Colburn  v.  Woodworih,  31  Barb.  381; 
Booge  V.  Pacific  R.  R.  Co.,  33  Mo.  212;   82  Am.  Dec.  160. 

No  one  action  to  recover  all  the  damages  for  such  a  brearh  of 
such  a  contract  can  furnish  any  adequate  remedy,  or  do  anything 
like  substantial  justice  between  the  parties.  By  its  charter  the 
life  of  this  corporation  is  thirty  years.  If  tlie  action  is  com- 
menced  immediately    after    the    breach,  how  can    prospective 
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damages  be  assessed  for  this  tliirty  years,  or  for  even  one  year? 
To  presume  that  the  discharged  servant  will  not  be  able  for  a 
large  part  of  that  time  to  obtain  other  employment,  and  a^vard 
him  large  damages,  might  be  grossly  unjust  to  the  defendant. 
Again,  the  servant  is  entitled  to  actual  indemnity,  not  to  such 
speculative  indemnity  as  must  necessarily  be  given  by  awarding 
1**®  Mm  (prospective  damages.  His  contract  was  not  a  specu- 
lative one,  and  the  law  should  not  make  it  such.  That  men  can 
and  do  find  employment  is  the  general  rule,  and  enforced  idle- 
ness the  exception.  It  should  not  be  presumed  in  advance  that 
the  exceptional  will  occur.  This  is  not  in  conflict  with  the  rule 
that,  in  an  action  for  retrospective  damages  for  such  a  breach, 
the  burden  is  on  the  defendant  to  show  that  the  discharged  serv- 
ant could  have  found  employment.  In  that  case,  as  in  others, 
reasonable  diligence  will  be  presumed.  When  it  appears  that  he 
has  not  found  employment  or  been  employed,  there  is  no  pre- 
sumption that  it  was  his  fault,  and,  under  such  circumstances, 
it  will  be  presumed  that  the  exceptional  has  happened.  But  to 
presume  that  the  exceptional  will  happen  is  very  different.  In 
an  action  for  such  a  breach  of  a  contract  for  services,  prospective 
damages  beyond  the  day  of  trial  are  too  contingent  and  uncer- 
tain, and  cannot  be  assessed:  2  Sutherland  on  Damages,  473; 
Gordon  v.  Brewster,  7  "Wis.  355;  Fowler  v.  Armour,  24  Ala.  194; 
Wright  V.  Falkneir,  37  Ala.  274;  Colbum  v.  Woodworth,  31  Barb. 
381. 

Then,  if  the  discharged  servant  can  have  but  one  action,  it  is 
necessary  for  him  to  starve  and  wait  as  long  as  possible  before 
comonencing  it.  If  he  waits  longer  than  six  years  after  the 
breach,  the  statute  of  limitations  will  have  run,  and  he  will  lose 
his  whole  claim.  If  he  brings  his  action  within  the  six  years,  he 
will  lose  his  claim  for  the  balance  of  the  time  after  the  day  of 
trial.  Under  this  rule,  the  measure  of  damages  for  the  breach  of 
a  thirty  year  contract  is  no  greater  than  for  the  breach  of  a  six 
or  seven  year  contract.  Such  a  remedy  is  a  travesty  on  justice. 
Although  the  servant  has  stipulated  for  a  weekly,  monthly,  or 
quarterly  income,  it  assumes  that  he  can  live  for  years  without 
any  income,  after  which  time  he  will  cease  to  live  or  need  in- 
<x)me.  The  fallacy  lies  in  assuming  that,  on  the  breach  of  the 
contract,  loss  of  wages  is  analogous  to  loss  of  profits,  and  that  the 
same  rule  of  damages  applies,  while,  in  fact,  the  cases  are  wholly 
dissimilar,  and  there  is  scarcely  a  parallel  between  them.  In 
the  one  case  the  liability  is  absolute;  in  the  other  it  is  contingent. 

All.  ST.  Kkp.,  You  LI. —  33 
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If  the  rule  of  damages  were  the  same,  then,  in  the  case  of  the 
breach  of  the  contract  for  service,  the  discharged  servant  should 
be  allowed  only  the  amount  which  the  stipulated  wages  exceed 
the  market  value  of  the  service  to  be  performed,  without  regard 
to  whether  he  could  obtain  other  employment  or  ***  not.  If 
the  stipulated  -wages  did  not  exceed  the  market  value  of  the  ser- 
vice, he  would  be  entitled  to  only  nominal  damages;-  and  in  no 
case  could  his  failure  to  find  other  emploj-ment  vary  the  measure 
of  damages.  Clearly,  this  is  not  the  rule.  In  the  one  case  the 
liability  is  a  contingent  liability  for  loss  of  wages;  in  the  other 
case  it  is  an  absolute  liability  for  loss  of  profits.  Such  contin- 
gent liability  cannot  be  ascertained  in  advance  of  the  happen- 
ing of  the  contingency,  and  that  is  why  prospective  damages  for 
loss  of  wages  are  too  contingent  and  are  too  speculative  and  un- 
certain to  be  allowed,  while  retrospective  damages  for  such  loss 
are  of  the  most  certain  character.  On  the  other  hand,, if  dam- 
ages for  loss  of  profits  are  too  speculative  and  uncertain  to  be 
allowed,  they  are  equally  so,  whether  prospective  or  retrospective. 
"The  pecuniary  advantages  which  would  have  been  realized 
but  for  the  defendant's  act  must  be  ascertained  without  the  aid 
•which  their  actual  existence  would  afford.  The  plaintiff's  right 
to  recover  for  such  a  loss  depends  on  his  proving  with  sufficient 
certainty  that  such  advantages  would  have  resulted,  and,  there- 
fore, that  the  aot  complained  of  prevented  them":  1  Sutherland 
on  Damages,  107. 

It  is  our  opinion  that  the  servant  wrongfully  discharged  is 
entitled  to  indemnity  for  loss  of  wages,  and  for  the  full  measure 
of  this  indemnity  the  master  is  clearly  liable.  This  liability  ac- 
crues by  installments  on  successive  contingencies.  Each  contin- 
gency consists  in  the  failure  of  the  servant,  without  his  fault,  to 
earn,  during  the  installment  period  named  in  the  contract,  the 
amount  of  wages  which  he  would  have  earned  if  the  contract 
had  been  performed,  and  the  master  is  lia])le  for  the  deficiency. 
This  rule  of  damages  is  not  consistent  with  the  doctrine  of  con- 
etructive  service,  but  it  is  the  rule  which  has  usually  been  ap- 
plied by  the  courts  which  adopted  that  doctrine.  Under  that 
doctrine,  the  master  should  be  held  liable  to  the  discharged  ser- 
vant for  wages  as  if  earned,  while,  in  fact,  he  is  held  only  for 
indemnity  for  loss  of  wages.  The  fiction  of  constructive  service 
is  false  and  illogical,  but  the  measure  of  damages  given  under 
that  fiction  is  correct  and  logical.  It  is  simply  a  case  of  a  wrong 
reafion  given  for  a  correct  nile.  Instead  of  rejecting  the  false 
reason  and  retaining  the  correct  rule,  many  courts  have  rejected 
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both  the  rule  and  the  reason.  In  our  opinion,  this  rule  of  dam- 
ages should  be  retained;  but  the  true  ground  on  which  it  is 
based  is  not  that  of  oonstructive  service,  but  the  liability  of  the 
*®*  master  to  indemnify  the  discharged  servant,  not  to  pay  liim 
wages,  and  this  indemnity  accrues  by  installments.  The  original 
breach  is  not  total,  but  the  failure  to  pay  the  successive  install- 
ments constitutes  successive  breaches.  Since  the  days  of  Lord 
Ellenborough,  this  class  of  cases  has  been  in  some  courts  an  ex- 
ception to  the  rule  that  there  can  be  but  one  action  for  damages 
for  the  breach  of  a  contract,  and  there  are  strong  reasons  why  it 
ehoTild  be  an  exception. 

Because  the  discharged  servant  may,  if  he  so  elects,  bring  suc- 
cessive actions  for  the  installments  of  indemnity  as  they  accrue, 
it  does  not  follow  that  he  cannot  elect  to  consider  the  breach 
total,  and  bring  one  action  for  all  his  damages,  and  recover  all 
of  the  same  accruing  up  to  the  time  of  trial:  Fowler  v.  Armour, 
24  Ala.  194;  Strauss  v.  Meertief,  64  Ala.  299;  38  Am.  Eep.  8. 
But  the  wrongdoer  can  have  no  such  election.  He  should  not 
be  allowed  to  take  advantage  of  his  own  wrong,  and,  for  the  pur- 
pose of  preventing  the  use  of  any  adequate  remedy  and  defeating 
any  adequate  recovery,  to  insist  that  his  own  breach  is  total. 

The  order  appealed  from  should  be  affirmed.     So  ordered. 


Bemedles  of  an  Employ^  Wrong'fully  Dischargred. 
A  servant  discharged  without  sufficient  legal  excuse  before  the  expira- 
tion of  his  term  of  service  has  an  election  or  choice  of  remedies.  He  may 
treat  the  contract  as  rescinded,  and  at  once  bring  an  action  for  the  value 
of  the  services  rendered ;  or  he  may  treat  the  contract  as  continuing,  and 
sue  for  a  breach  thereof,  and  recover  his  probable  damages  occasioned 
by  the  breach  ;  or,  in  some  cases,  he  may  defer  suit  until  the  end  of  the 
term,  and  sue  for  the  actual  damage  he  has  sustained,  which,  however, 
in  no  case  can  exceed  the  wages  for  the  entire  term.  No  matter  which 
oi  these  remedies  the  servant  elects  to  choose,  his  action  is  one  for  dam- 
ages and  not  for  wages,  and  a  recovery  is  a  bar  to  any  other  or  further 
action  upon  the  contract  of  employment:  Colburn  v.  Wood  worth,  31 
Barb.  381 ;  Saronia  etc.  Co.  v.  Cook,  7  Col.  569;  Booge  v.  Pacific  R.  R., 
33  Mo.  212;  82  Am.  Dec.  160;  Soursin  v.  Salorgne,  14  Mo.  App.  486; 
Bennett  v.  St.  Louis  etc.  Co.,  23  Mo.  App.  587;  Fowler  v.  Armour,  24  Ala. 
194;  Miller  v.  Goddard,  34  Me.  102;  56  Am.  Dec.  638;  Britt  v.  Hays, 
21  Ga.  157;  Rogers  v.  Parhan,  8  Ga.  190;  Gardenhire  v.  Smith,  39  Ark. 
280;  Howard  v.  Daly,  61  N.  Y.  362;  19  Am.  Rep.  285;  and  cases  cited 
in  the  note  to  Decamp  v.  Hewett,  43  Am.  Dec.  205,  on  the  subject  of  the 
remedy  of  a  servant  wrongfully  discharged  before  the  expiration  of  hia 
contract  of  service.  If  a  servant,  employed  for  a  stated  term,  is  wrong- 
fully dismissed  from  his  master's  employment,  prior  to  the  expiration  of 
the  term,  he  cannot  maintain  an  action  to  recover  subsequently  accruing 
wages  as  they  accrue.  His  action  should  be  one  for  damages  for  breach 
of  the  contract  of  employment,  and  not  for  wages :  Weed  v.  Burt,  78  N.  Y. 
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191;  Howard  v.  Daly,  61  N.  Y.  382;  19  Am.  Rep.  285;  Bennett  v.  St. 
Louis  etc.  Co.,  23  Mo,  App.  587.  If  a  servant  is  wrongfully  discharged, 
but  his  wages  are  paid  up  to  that  time,  he  cannot  recover  in  separate 
suits  for  future  installments  of  wages,  but  only  for  a  breach  of  the  con- 
tract of  employment,  and  one  recovery  is  a  bar  to  another  action  under 
such  contract:  James  ▼.  Allen  County,  44  Ohio  St.  226;  58  Am.  Rep. 
821;  Parry  v.  American  Opera  Co.,  19  Abb.  N.  C.  269;  Olmstead  v. 
Bach.  78  Md.  132;  44  Am.  St.  Rep.  273;  Keedy  v.  Long,  71  Md.  385. 
When  a  servant,  upon  being  discharged  without  legal  cause  before  his 
term  expires,  elects  to  treat  the  contract  us  continuing,  and  by  suit  re* 
covers  an  amount  equal  to  the  stipulated  wages,  until  the  commence- 
ment of  the  suit,  the  judgment  bars  a  subsequent  suit  for  damages  for 
breach  of  the  contract,  or  for  farther  wages:  Richardson  v.  Eagle  Ma- 
chine Works,  78  Ind.  422;  41  Am.  Rep.  584.  Thus,  if  a  person,  hired 
for  a  term  of  years,  is  discharged  by  his  employer  during  the  second 
quarter,  and  sues  to  recover  for  arrears  of  wages,  and  damages  for  the 
breach,  and  recovers  for  one  quarter's  wages,  this  is  a  bar  to  a  second 
suit,  upon  the  same  contract,  for  wages  of  the  subsequent  quarters  of 
the  first  year  and  damages:  Col  burn  v.  Wood  worth,  31  Barb.  381.  Or, 
if  a  person  employed  for  a  year  at  a  specified  salary,  payable  monthly, 
is  discharged  before  the  expiration  of  two  months,  and,  having  been 
paid  one  month'H  salary,  sues  and  recovers  judgment  for  the  value  of 
eervicea  up  to  the  time  of  sucii  discharge,  such  judgment  is  a  bar  to  any 
other  action  for  a  breach  of  the  contract  of  employment :  Keedy  v.  Ix)ng, 
71  Md.  385.  If  a  servant,  hired  for  twenty-five  weeks,  is  discharged 
without  hgal  cause  after  eight  weeks'  service,  and  recovers  a  judgment 
for  the  two  weeks'  wages  following  his  discharge,  this  bars  any  further 
action  for  damages  or  wages  for  the  remaining  period  of  hi'i  employment, 
although  his  services,  had  tiiey  been  rendered,  were  to  be  paid  for  in 
weekly  installments:  Parry  v.  American  Oi)era  Co.,  19  Abb.  N.  C.  269. 
If  a  party  employed  to  work  for  a  year  at  a  weekly  salary  is  wrongfully 
discharged,  and  is  paid  all  the  salary  then  due  him,  and  afterward  sues 
for  and  recovers  an  additional  sum  equal  to  the  amount  of  one  week's 
wages,  such  sum  roust  be  regarded  as  damages  recovered  for  a  breach 
of  the  contract,  and  no  subsequent  recovery  can  be  had  in  his  favor: 
Olmstead  v.  Bach,  78  Md.  132;  44  Am.  St.  Rep.  273.  Allot  the  foregoing 
cases  repudiate  the  doctrine  of  constructive  service  by  the  discharged 
employ^  as  a  basis  upon  which  to  found  a  subsequent  recovery  for  wages 
accruing  after  the  discharge,  and  maintain  that  a  recovery  by  a  servant 
for  a  breach  of  a  contract  of  hiring,  in  an  action  b^ou^.'ht  before  the  ter- 
mination of  the  i)eriod  for  which  he  is  hire<i,  is  always  a  recovery  for 
damages,  and  not  for  wages  for  constructive  SL'rvic**.  as  the  servant 
cannot,  after  his  dischurg  ,  treat  the  contract  as  ptill  Hubnisting,  ren)aiu 
in  voluntary  idlencps,  and  recover  for  constructive  service:  Soursin  v. 
Saiorgne,  14  Mo.  Ajip.  486;  Bennett  v.  St.  Lotus  etc.  Co.,  23  Mo.  App. 
687;  Jones  v.  Dunton,  7  111.  App.  580,  in  which  case  it  was  held 
that  if  the  contract  was  to  pay  the  employ^  in  weekly  install- 
ments,  and  he  is  wrongfully  discharged  before  the  expiration  of 
the  term  of  service,  he  cannot  sue  and  recover  for  the  several 
installtiients  as  they  becotiif  due,  avorring  a  readiness  to  pcrlorm, 
on  the  principle  of  constrm-tive  service.  To  the  same  effect  is 
MiHxly  v.  I^vcrich,  4  Daly,  401.  After  a  lengt*  y  review  of  the  cases, 
tbe  court,  in  the  case  of  Olmetead  v.  Bach,  78  Md.  132,  44  Am.  St.  Kep. 
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273,  expressly  repudiated  the  doctrine  of  allowing  the  discharged  servant 
to  recover  on  the  ground  of  constructive  service  under  an  allegation  and 
proof  of  readiness  and  willingness  to  perform  his  contract  of  service. 
The  court  said:  "Salary,  as  salary,  definitely  fixed  and  agreed  to,  and 
not  a  sum  of  money  as  unliquidated  damages  for  a  broken  contract  of 
hiring,  is  what  is  sued  for  under  the  declaration  in  the  case  at  bar.     It 
is  a  suit  to  recover  wages,  though  no  services  have  been  rendered  at  all, 
and,  if  maintainable  in  that  form,  would  preclude  the  defendants  from 
showing  by  evidence  that  the  plaintiff  could  have  secured  other  similar 
employment  during  the  time  covered  by  the  contract ;  because  if  wages, 
distinctively  as  wages,  can  be  recovered  under  such  conditions,  instead 
of  damages  for  a  wrongful  discharge  or  dismissal,  they  must  be  recov- 
ered as  specific,  ascertained  debts,  the  amount  of  which  is  fixed  by  the 
contract,  and  is  in  no  way  subject  to  abatement  by  circumstances  which 
would  reduce  the  damages  in  a  suit  founded  on  a  refusal  by  the  defend- 
ant to  allow  the  plaintiff  to  perform  his  part  of  an  indivisible  contract 
of  hiring.     In  other  words,  if  under  such  a  contract  the  plaintiff  is  enti- 
tled to  recover  wages,  as  wages,  upon  a  mere  offer  to  perform,  he  must 
be  entitled  to  recover  just  precisely  the  wages  named  in  the  contract, 
even  though  he  might  have  obtained  other  work  of  the  same  kind  at  the 
same  price  during  the  period  for  which  he  claims  his  wages  under  the 
contract.     This  would   be  recovering  for  constructive  services.    That 
doctrine  has  been  altogether  repudiated  both  in  England  and  in  this 
country :  Keedy  v.  Long,  71  Md.  389,     "The  doctrine  of  constructive  ser- 
vice has,  in  England,  where  it  had  its  origin,  been  repudiated,  and  the 
law  there  established   that  a  servant  wrongfully  discharged   has  not  an 
action  for  wages,  unless  something  is  due  for  past  services  actually  ren- 
dered; and,  as  to  any  other  claim  on  the  contract,  it  is  for  a  breach  of 
it,  and  for  his  damages  resulting  therefrom,  being  the  ordinary  action 
for  damages,  and  not  the  common-law  action  of  indebitatus  assumpsit" : 
James  V.  Allen  County,  44  Ohio  St.  226,  58  Am.  Rep.  821;  Howard  v- 
Daly,  61  N.   Y.   362,  19  Am.  Rep.  285,  where  Gandell  v.  Pontigny,  4 
Camp.  375;  Thompson  v.  Wood,  1  Hilt.  96,  "and  the  cases  in  Alabama, 
Mississippi,  and  Wisconsin,"  are  distinctly  disaffirmed,  and  the  doctrine 
of  constructive  service  declared  to  be  "so  opposed  to  principle,  so  clearly 
hostile  to  the  great  mass  of  authorities"  that  it  could  not  be  accepted. 
"We  hold,  then,  that  the  contract  declared  on  is  entire  and  indivisible; 
that  for  a  breach  of  it  by  the  defendants  in  discharging  the  plaintiff  be- 
fore the  expiration  of  the  year,  or  in  refusing  to  allow  him  to  work,  a 
right  of  action  arose,  not  for  unearned  wages  or  salary  as  such,  but  for 
damages  for  a  breach  of  the  contract,  the  measure  of  which  damages 
would  be  the  stipulated  salary  for  the  stipulated  period  of  one  year,  less 
the  amount  the  plaintiff  actually  earned,  or  might,  by  due  and  reason- 
able diligence,  have  earned  after  his  dismissal :  Jaffray  v.  King,  34  Md. 
223.     That  as  there  was  but  one  breach,  but  one  action  could  be  main- 
tained therefor.    That  having  recovered  before  the  magistrate  in  a  suit 
founded  on  that  breach,  for  he  could  not  have  lawfully  recovered  on  any 
other  theory,  he  is  barred  upon  the  satisfaction  of  that  judgment,  from 
again  suing  on  the  same  contract,  because  he  could  have  recovered  in 
one  action  all  the  damages  he  sustained,  including  that  for  which  he 
now  sues:  and  that,  if  the  pending  action  be  treated  as  a  suit  to  recover 
for  installments  of  salary  under  the  contract,  not  ha'ving  been  rendered 
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by  him,  it  must  fail,  because  the  aervicea  were  never  rendered,  but  were 
constructive. 

In  tlie  case  of  Howard  v.  Daly,  61  N.  Y.  3fi2,  19  Am.  Rep.  292,  the 
court,  after  a  thorough  and  exhaustive  review  of  the  authorities,  repudi- 
ated tlie  right  to  recover  for  constructive  services  in  the  following  lorci. 
bie  language: 

"  Tai3  I  jotrine  ig,  h owover,  so  opposed  to  principle,  so  clearly  hostile 
to  the  great  mass  of  the  authorities,  and  so  wholly  irreconcilable  to  that 
great  and  beneficent  rule  of  law,  that  a  person  discharged  from  service 
must  not  remain  idle,  but  must  accept  employment  elsewhere  if  offeredi 
that  we  cannot  accept  it.  If  a  person  discharged  from  service  may  re- 
cos'er  wajies,  or  treat  the  contract  as  still  subsisting,  then  tie  must  re- 
main idle  in  order  to  be  always  ready  to  perform  the  service.  How 
absurd  it  would  be  that  one  rule  of  law  should  call  upon  him  to  accept 
another  employment,  wliile  another  rule  required  him  to  remain  idle  in 
order  to  recover  full  wages.  The  doctrine  of  'constructive  service'  ia 
not  only  at  war  with  principle,  but  with  the  rules  of  political  economy, 
as  it  encourages  idleness  and  gives  compensation  to  men  who  fold  their 
arms  and  decline  service,  equal  to  those  w^ho  perform  with  willing  hands 
their  stipulated  amount  of  labor.  Though  the  master  has  committed 
a  wrong,  the  servant  is  not  for  one  moment  released  from  the  rule  that 
he  should  labor;  and  no  rule  can  be  sound  which  gives  him  full  wagea 
while  living  in  voluntary  idleness.  Fur  these  reasons,  if  the  plaintiff 
was  discharged  after  the  time  of  service  commenced,  she  had  an  imme- 
diate cause  of  action  for  damages,  which  were  prima  facie  a  sum  equal 
to  the  stipulated  amount,  unless  the  defendant  should  give  evidence  in 
mitigation  of  damages." 

A  few  cases  recognizing  the  doctrine  of  constructive  service  hold  that 
a  servant  whose  wages  are  payable  in  installments,  being  wrongfully 
discharged  before  the  expiration  of  his  term  of  service,  may  bring  suc- 
cessive suits  to  recover  the  several  installments  of  wages  as  they  mature. 
This  rule  was  early  adopted  in  Alabama:  Davia  v.  I'reston,  6  Ala.  83; 
Fowler  v.  Armour,  24  Ala.  194  ;  and  has  been  adhered  to  on  the  authority 
of  these  cases  in  Strauss  v.  Meerti<.-f,  04  Ala.  299,  38  Am.  Rep.  8, 
and  Liddell  v.  Chidester,  84  Ala.  508,  5  Am.  St.  Rep.  387.  Thia  doc- 
trine ia  upheld  in  Georgia:  Isaacs  v.  Davies,  68  Ga.  169;  and  in  Mia- 
sissippi :,  Armfield  v.  Nash,  31  Miss.  361.  It  has  been  recognixed  in  New 
York:  Huntington  v.  Ogdensburgh  etc.  R.  R.  Co.,  33  How.  Vr.  416; 
Thompson  V.  Wood,  1  Hilt.  93.  This  last  case  ia  expressly  overruled, 
and  the  doctrine  of  constructive  aervice  repudiated  in  Moody  ▼.  Lever- 
icb,  4  Daly,  402,  and  in  Howard  v.  Daly.  61  N.  Y.  362;  19  Am.  Rep.  286. 
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Germania  Bank  v.  Boutell. 

[60  Minnesota,  1S9.] 

banks  and  banking— forged  checks.— a  banker  upon 
whom  a  forged  check  has  been  drawn  cannot,  upon  discovery  of  the  for- 
gery, recover  the  amount  from  a  bona  fide  holder  to  whom  he  baa 
paid  it. 

C.  G.  Layboum,  for  the  appellant. 

J.  M.  Miller  and  A.  Ueland,  for  the  respondents. 

189  MITCHELL,   J.     This   action  was  brought  to  recover 
money  paid  on  a  forged  check.     To  the  complaint  the  defendants 
separately  demurred,  on  the  ground  that  it  did  not  state  a  cause 
of  action.     This  appeal  is  from  an  order  sustaining  these  demur- 
rers.    The  complaint  is  very  prolix,  but  the  substance  of  its  alle- 
gations is  as  follows:  Osborne  &  Clark,  lumber  dealers  in  Minne- 
apolis, were  customers  of  the  plaintiff  bank,  with  which  they 
kept  a  large  deposit.  They  had  in  their  employ  a  man  named  Sey- 
mour, at  a  salary  of  seven  dollars  per  week,  "a  man  of  limited 
means  and  small  personal  resources,"  which  ^^^  facts  were  known 
to  Boutell  Bros.     Boutell  Bros,  had  sold  Seymour  some  goods  on 
credit  on  the  installment  plan,  upon  which  there  was  due  an  in- 
stallment of  ten  dollars.     During  business  hooirs  of  April  11th, 
Seymour  went  to  Boutell  Bros.'  place  of  business  in  Minneapolis, 
with  a  check  for  four  hundred  and  fifty-seven  dollars  and  ninety 
cents,  payable  to  his  own  order,  purporting  to  be  drawn  by  his 
employers,  Osborne  &  Clark,  on  plaintiff  bank;  whereupon  Sey- 
mour and  Boutell  Bros,  both  indorsed  the  check  for  the  purpose 
of  giving  it  credit  and  putting  it  in  circulation,  and  to  enable 
Seymour  to  pay  the  ten  dollars,  and  then  went  over  to  the  de- 
fendant bank,  and  presented  the  check  thus  indorsed  (Boutell 
Bros,  identifying  Se3rmour),  and  requested  the  bank  to  cash  it, 
which  it  did,  paying  the  money  to  Seymour  and  Boutell  Bros. 
Although  the  places  of  business  of  both  Osborne  &  Clark  and  of 
plaintiff  were  within  a  few  blocks,  and  of  ready  access,  Boutell 
Bros,  made  no  inquiry  to  ascertain  the  genuineness  of  the  check, 
and  the  defendant  bank  took  no  means  to  assure  itself  of  the 
fact,  except  the  identification  of  Seymour  by  Boutell  Bros,  and 
the  indorsement  of  the  check  by  the  latter.     The  next  day  the 
defendant  bank  presented  the  check  to  the  plaintiff,  which,  after 
exajmining  the  signature  and  believing  it  to  be  genuine,  induced 
thereto  by  its  apparent  genuineness  (it  not  being  possible  by  ordi- 
nary care  to  detect  the  forgery),  and  by  the  financial  standing  and 
integrity  of   the   defendant  bank,  which   presented   it,  and   of 
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Boutell  Bros.,  who  had  indoreed  it,  "in  the  exercise  of  due  care 
and  caution,"  paid  the  check. 

It  is  also  alleged  that  it  was  the  custom  and  practice  among  all 
the  banks  in  ^Minneapolis,  well  known  to  the  defendants,  for  the 
bank  upon  which  any  check  purports  to  be  drayrn  to  pay  it  when 
presented  by  any  other  bank  (provided  the  drawer  has  sufficient 
funds),  relying  upon  the  genuineness  of  the  check  and  of  all 
prior  indorsements;  also  not  to  pay  a  check  "of  any  considerable 
size"  purporting  to  be  drawn  by  one  of  its  depositors,  unless  the 
party  presenting  it  is  identified,  "save  when  indorsements  of  re- 
Bponsible  parties  knovsn  to  the  drawee  bank  are  indorsed  there- 
on." On  April  24th,  plaintiff  discovered  that  the  signature  of 
Osborne  &  Clark  was  a  forgery,  and  immediately  notified  the  de- 
fendants of  the  fact,  tendered  back  the  check,  and  demanded 
payment  of  the  amount,  which  was  refused.  The  signature  of 
Osborne  &  Clark  had  been  forged  by  Se}Tnour,  who  absconded 
April  12th,  the  same  day  on  which  ***  plaintiff  paid  the  check, 
but  whether  before  or  after  is  not  alleged.  His  whereabouts  is 
still  unknown. 

These  facts  present  the  question,  upon  which  so  much  has  of 
late  years  been  said  and  written,  whether  the  drawer  of  a  bill  of 
exchange,  or  the  banker  upon  whom  a  check  has  been  drawn, 
who  has  paid  a  bill  or  check  upon  which  the  drawer's  signature 
has  been  forged,  can,  upon  discovery  of  the  forgery,  recover 
bai^k  the  amount  from  the  holder,  and,  if  so,  under  what  circum- 
stinces  he  may  thus  recover.  It  is  a  well-settled  rule  of  law 
tl  at  money  paid  under  a  mistake  of  fact  may  be  recovered  back, 
however  negligent  the  party  paying  may  have  been  in  making 
the  mistake,  unless  the  payment  has  caused  such  a  change  in  the 
position  of  the  other  party  that  it  would  be  unjust  to  require 
him  to  refund.  And  the  tendency  of  the  modern  authorities  is 
to  extend,  rather  than  to  curtail,  the  operation  of  this  rule.  One 
generally  received  exception  to  the  rule  is,  that  where  the  drawee 
of  bill  of  exchange,  or  the  banker  upon  whom  a  check  has  been 
drawn,  pays  a  bill  or  chock  upon  which  Uie  drawer's  signature 
has  been  forged,  he  must  stand  the  loss,  and  cannot  recover 
back  the  amount,  if  the  party  to  whom  he  paid  it  was  a  bona 
6de    holder. 

This  doctrine  was  established  in  England  in  1702,  in  the  lead- 
ing case  of  Price  v.  Neal,  3  Burr.  135r»,  in  which  I>ord  Mansfield 
ntopped  defendant's  counsel,  saying  the  case  was  one  that  could 
not  be  made  plainer  by  argument;  that  it  was  incumbent  upon 
.he  plaintiff  (the  drawee)  to  be  satisfied  that  the  bill  drawn  upoQ 
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him  was  in  the  drawer's  hand  before  he  accepted  or  paid  it. 
The  same  doctrine  was  firmly  established  in  the  commercial  law 
at  this  country  in  United  States  Bank  v.  Bank  of  Georgia,  10 
Wheat.  333,  in  which  Mr.  Justice  Story,  referring  to  Price  v. 
Neal,  3  Burr.  1355,  said:  "After  some  research,  we  have  not  been 
able  to  find  a  single  case  in  which  the  general  doctrine  thua 
asserted  has  been  shaken  or  even  doubted."  And,  so  far  as  we 
have  been  able  to  discover,  this  general  doctrine  is  recognized  as 
the  laiw  by  the  courts  of  every  state  in  the  Union  except  Pennsyl- 
vania, where  the  rule  has  been  changed  by  statute.  The  doc- 
trine was  announced  and  applied  by  this  court  as  early  as  Bem- 
heimer  v.  Marshall,  2  Minn.  61  (78);, 72  Am.  Dec.  79.  That 
was  a  case  of  a  forged  draft,  but  the  doctrine  is  equally  applicable 
to  a  forged  check.  Indeed,  if  there  is  any  difference  in  the  cases, 
the  reasons  upon  which  ^®^  the  doctrine  rests  apply  with  more 
force  to  the  latter  than  the  former,  for  not  only  do  checks  pass 
from  hand  to  hand  as  money  more  frequently  and  rapidly  than 
do  drafts  or  ordinary  bills  of  exchange,  but  a  banker  is  "even 
more  bound"  to  know  a  customer's  handwriting  than  a  drawee 
of  a  bill  of  exchange  is  bound  to  know  the  drawer's. 

Many  modem  text- writers,  some  of  them  of  learning  and  abil- 
ity, have  assailed  the  correctness  of  this  doctrine,  contending  that 
the  general  rule  as  to  money  paid  under  mistake  of  fajct  should 
apply,  and  that  the  law  ought  to  be  that  the  bank,  although  at 
fault  in  not  discovering  the  iorg&rj  of  its  customer's  signature, 
can  recover  even  from  an  innocent  holder,  if  he  will  then  be  in 
no  worse  condition  than  if  the  bank  had  refused  to  pay  the 
draft  or  check:  See  2  Parsons  on  Notes  and  Bills,  80;  Morse  on 
Banks  and  Banking,  c.  33;  Daniel  on  Negotiable  Instruments, 
e.  42;  also.  Am.  Law  Eev.,  April,  1875,  p.  411,  and  note  to  Peo- 
ple's Bank  v.  Franklin  Bank,  88  Tenn.  299;  17  Am.  St.  Eep.  889. 
We  shall  not  enter  upon  a  consideration  of  the  soundness 
of  the  argument  against  the  doctrine,  or  as  to  which  rule  we 
would  adopt  if  the  question  was  res  Integra,  because  we  do  not 
feel  at  liberty  to  overrule  or  disregard  a  doctrine  so  well  estab- 
lished and  so  firmly  rooted  in  the  commercial  law  of  the  ^.ountry. 
If  the  rule  is  incorrect,  or  works  badly  in  practice,  its  change 
must  be  left  to  the  legislature.  We  may  say,  however,  that  the 
opponents  of  the  doctrin«^  seem  to  have  found  no  followers  among 
the  courts.  We  may  also  suggest  that  perhaps  the  courts  them- 
selves have  given  the  opponents  of  the  doctrine  an  unnecessary 
vantage  ground,  by  frequently  placing  it  exclusively  on  the  nar- 
row ground  of  actual  negligence  on  part  of  the  drawee  in  not 
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discovering  the  forgery,  because  he  wus  bound  to  know  the  signa- 
ture of  his  own  customer  or  correspondent.  It  is  undoubtedly 
true  that  he  is  in  better  position  than  a  stranger  to  know  his 
customer's  signature,  and  tliat  men  have  a  right  to  deal  with 
checks  and  drafts  on  that  assumption;  but  it  does  not  seem  to 
us  that  the  doctrine  rests  entirely  on  this  narrow  basis  of  actual 
negligence  on  the  part  of  the  drawee.  The  money  of  the  com- 
mercial world  is  no  longer  coin.  The  exchanges  of  commerce  are 
now  made  almost  entirely  by  means  of  drafts  and  checks.  It 
was  largely  in  deference  to  this  fact  that  the  recovery  of  money 
paid  on  paper  of  this  kind,  to  wliich  the  drawer's  signature  was 
forged,  was  made  an  exception  *®^  to  the  general  rule  as  to  the 
recovery  of  money  paid  under  a  mistake  of  fact.  In  view  of  tlie 
use  of  tliis  class  of  paper  as  money,  it  was  considered  that  public 
policy  required  that,  as  between  the  drawee  and  good  faith  hold- 
ers, the  drawee  bank  should  be  deemed  the  place  of  final  settle- 
ment, where  all  prior  mistakes  and  forgeries  should  be  corrected 
and  settled  once  for  all,  and,  if  not  then  correoted,  payment 
should  be  treated  as  final;  that  there  must  be  a  fixed  and  definite 
time  and  place  to  adjust  and  end  these  things  as  to  innocent  hold- 
ers; and  that  that  time  and  place  should  be  the  paying  bank  and 
the  date  of  payment;  and  that,  if  not  done  then,  the  failure  to 
do  so  must  be  deemed  the  constructive  fault  of  the  payee  bank, 
which  must  take  the  consequences:  See  dissenting  opinion  of 
Mr.  Justice  Snodgrass  in  People's  Bank  v.  Franklin  Bank,  88 
Tenn.  299;  17  Am.  St.  Rep.  884. 

The  rule  that,  if  a  bank  pays  a  check  under  the  misconception 
that  it  has  funds  of  the  drawer,  it  cannot  recover  from  a  bona 
fide  holder,  but  must  look  to  the  drawer  alone  for  redress,,  is 
founded  on  much  the  same  reasons.  There  is  not  as  much 
force  as  may  at  first  seem  in  the  suggestion  of  practical  objec- 
tions to  the  doctrine.  In  large  commercial  centers,  where  vast 
numbers  of  checks  have  to  be  rapidly  exchanged  between  banks, 
it  is  always  done  through  and  under  the  clearinghouse  rules, 
adopted  by  the  banks  for  m-utual  convenience,  by  which  checks 
paid  in  that  way  may  be  returned  within  a  certain  time,  if  it  b«» 
found  that  tlioy  are  not  genuine,  or  that  the  drawer  had  no  fund>» 
And  the  doctrine  haa  no  application  to  cases  where,  as  is  com 
mon  in  cities,  a  customer  of  a  bank  deposits  checks  purporting 
to  be  drawn  on  other  banks.  Entirely  different  principles  ap- 
ply to  such  cases.  But  while  the  general  doctrine  is  too  well  es- 
tablished to  be  ovemiled  or  disregarded,  yet  it  is  undoubtedly 
true  that  the  trend  of  the  modem  authorities  is  to  im|)Ofie  upon 
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it  some  limitations  and  modiiiciations;  so  that  it  is  not 
alwayg  easy  to  definitely  state  when  a  case  falls  within 
the  doctrine  or  comes  within  the  general  rule  as  to 
money  paid  by  mistake.  From  what  examination  we 
have  been  able  to  make  of  the  authorities,  we  have  ar- 
rived at  the  conclusion  that  there  are  very  few  well-considered 
oases  which  go  further  than  to  hold  that  the  bank  may  recover 
back  money  paid  on  a  check  to  which  the  signature  of  one  of 
its  customers  was  forged,  when  there  was  a  lack  of  good  faith  on 
part  of  *^'*  the  payee  toward  the  bank,  as  when  he  knew  he 
knew  the  check  was  forged,  or  knew  of  circumstances  casting 
suspicion  on  its  genuineness  not  known  to  the  bank,  and  which  he 
did  not  communicate  to  it,  or  where  the  holder  was  negligent 
in  not  making  due  inquiry  as  to  the  validity  of  the  check  before 
he  took  it,  and  the  drawee,  having  a  right  to  presume  that  he 
had  made  such  inquiry,  was  itself  thereby  excused  from  making 
inquiry  before  paying  it.  In  the  first  case,  the  holder  is  really 
a  party  to  the  fraud,  and  is  not  a  good  faith  holder.  In  the 
second  case,  he  has,  by  his  negligence,  contributed  to  the  con-_ 
summation  of  the  mistake  on  the  part  of  the  drawee  by  mislead- 
ing liim. 

There  is  no  allegation  that  either  of  the  defendants 
knew  or  snspected  that  the  check  was  forged.  So  far 
as  appears,  they  both  acted  in  entire  good  faith.  All  that  is 
claimed  against  either  is  negligence.  It  remains  only  to  con- 
sider whether  either  is  charged  in  the  complaint  with  any  act  of 
negligence  in  failing  to  make  proper  inquiry  as  to  the  genuine- 
ness of  the  check,  and  which  the  plaintiff  assumed,  and  had  a 
right  to  assume,  that  they  had  made,  so  as  to  excuse  it  for  not 
making  the  investigation  as  to  the  genuineness  of  its  own  cus- 
tomer's signature  which  it  otherwise  would  have  made.  So 
far  as  the  defendant  bank  is  concerned,  there  is  only  one  side  to 
the  question.  When  it  was  requested  to  cash  a  check  purport- 
ing to  be  drawn  by  one  not  its  customer,  on  another  bank,  pay- 
able to  a  person  unknown  to  it,  it  took  the  precautions,  which 
any  prudent  bank  would  have  taken,  to  have  the  payee  identi- 
fied and  the  check  indorsed  by  a  responsible  party,  and  thereby 
protect  itself  against  loss  in  case  the  check  was  not  honored  when 
presented  for  payment.  This  is  just  what  any  bank  would  nat- 
urally do,  and  has  a  right  to  do,  under  such  circumstances,  in- 
stead of  going  in  search  of  the  maker  of  the  check  to  ascertain 
from  him  if  his  signature  is  genuine,  and  then  going  to  the 
drawee  bank  to  ascertain  if  he  has  funds  on  deposit  with  which 
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to  meet  it.  It  owed  the  plaintiff  no  duty  to  investigate  as  to  the 
genuineness  of  the  signature  of  its  own  customer,  and  th^  plain- 
tiff had  no  right  to  assume  that  it  had  made  such  investigation. 
It  seems  to  us  that  the  same  is  true  as  to  Boutell  Bros,  The  dis- 
tinction must  be  kept  cleariy  in  mind  between  their  duty  and 
responsibility  to  the  defendant  bank  or  any  other  bona  fide  in- 
dorsee of  the  check,  and  their  duty  and  responsibility  ^^'^  to  the 
plaintiff  bank,  with  reference  to  the  genuineness  of  the  signa- 
ture of  its  own  customer.  By  indorsing  the  check,  Boutell  Bros, 
undoubtedly  guaranteed  to  the  defendant  bank  the  genuine- 
ness both  of  Osborne  &  Clark's  signature  and  of  Seymour's  in- 
indorsement  as  the  payee.  That  was  the  very  purpose  of  their 
indorsement.  And  if  the  indorsement  of  Seymour  had  proved  to 
be  forged,  they  would  no  doubt  have  been  liable  to  plaintiff,  had 
it  been  thus  led  to  pay  the  check  to  one  not  the  owner  of  it;  for 
by  indorsing  it  they  guaranteed  to  all  persons,  including  plain- 
tiff, the  genuineness  of  the  preceding  indorsement.  But  upon 
the  question  of  the  genuineness  of  the  signature  of  Osborne  & 
Clark,  the  drawee's  own  customers,  the  case  stands  upon  an  en- 
tirely different  footing.  Not  being  the  original  payees  of  the 
check,  the  indorsement  of  Boutell  Bros,  constituted  no  guaranty 
or  representation  to  the  drawee  that  the  signature  of  the  drawer 
was  geniiine;  and  the  plaintiff  had  no  right  to  rely  on  it  as  such, 
or  to  asffume  that  Boutell  Bros,  had  investigated  as  to  its  genu- 
ineness. That  WHS  a  matter  which  it  devolved  on  the  plaintiff 
to  ascertain  for  itself  when  the  check  was  presented.  In  fact, 
the  complaint  negatives  the  idea  that  the  plaintiff  acted  on  any 
such  assumption;  for  it  is  alleged  that  it  did  examine  the  signa- 
ture with  due  care  and  caution,  that  it  was  to  all  appearances 
genuine,  and  that  it  was  not  possible,  by  any  ordinary  care  or 
precaution,  to  detect  the  forgery. 

Our  conclusion  is,  that  as  to  both  demurrers  the  order  ap- 
pealed from  must  be  affirmed. 

MR.  JUSTICE  CANTY  dissented,  and  said:  "  There  is  no  stronger 
or  l)etter  established  principle  of  law  or  public  policy  than  that  which 
holds  that  no  one  shall  be  allowed  to  retain  the  consideration  received 
by  him  on  a  forged  instrument,  however  innocent  he  may  be,  unless  be 
can  invoke  the  aid  of  the  doctrine  of  e8topi)el.  Even  when  a  {person  has 
been  deceived  by  the  forgery  of  his  own  sifinature,  and  has  paid  the 
forped  obligation,  be  may  recover  bark  the  money  so  paid  from  an  in- 
nocent hold.r:  Welch  v.  Goo<lwin,  123  Mass.  71;  25  Am.  Hep.  24;  2  Morse 
on  Banks  nn<l  Hanking,  sec.  4^14.  This  principle  tends  to  cause  greater 
▼igilnnce  on  the  part  of  everyone  about  to  take  such  paper,  and  to  prevent 
bira,  when  he  has  taken  it,  from  suppressing  his  suspicions,  and  putting 
the  paper  o£f  on  aomeone  else,  instead  of  investigating  the  matter  and 
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pursuing  the  guilty  parties.  Why  should  the  law  in  such  a  case  offer  a 
premium  on  attempting  to  put  the  paper  off  on  the  drawee  bank?  The 
money  of  a  bank  is  not  legitimate  plunder,  and  a  person  receiving  it 
through  mistake  and  without  consi'leration  ought  not  to  be  entitled  to 
retain  it.  The  mere  fact  that  a  bank  pays  a  forged  check  drawn  upon  it 
is  no  reason  why  it  should  lose  its  money.  It  was  the  absolute  duty  of 
the  bank  to  know  its  depositor's  signature,  and  detect  the  forgery,  and  it 
should  suffer  any  loss  caused  by  its  failure  to  perform  that  duty;  but 
there  is  no  principle  of  law  which  says  that,  when  such  failure  has 
caused  no  loss,  the  bank  shall,  as  a  mere  penalty,  forfeit  the  money  bo 
paid  by  it. 

The  transfer  of  negotiable  paper  by  one  holder  to  another  is  accom- 
panied by  an  implied  warranty  that  the  paper  is  genuine:  Brown  v. 
Ames,  59  Minn.  476.  But,  when  a  bank  pays  a  check  drawn  upon  it, 
there  is  no  such  implied  warranty  that  the  signature  of  the  maker  is 
genuine.  On  the  contrary,  it  is  the  duty  of  the  bank  to  ascertain,  when 
the  check  is  presented,  whether  or  not  the  signature  to  it  is  genuine.  It 
owes  this  duty  not  only  to  the  innocent  holder  presenting  the  check, 
but  also  to  all  prior  innocent  holders.  If  it  fails  in  this  duty,  it  can  only 
recover  back  the  money  so  paid  by  it,  on  the  ground  that  it  was  paid  and 
received  by  mutual  mistake  and  without  consideration,  and  that  none  of 
the  successive  innocent  holders  through  whose  hands  the  check  passed 
will  suffer  any  loss  by  reason  of  such  failure  if  compelled  to  return  the 
consideration  received  by  him  ;  that  is,  that  none  of  such  innocent  hold- 
ers will  be  in  a  worse  position  when  he  has  returned  such  consideration 
than  he  would  be  if  the  check  had  not  been  paid  by  the  bank.  There  is 
no  reason  why  this  rule  should  lead  to  multiplicity  of  actions,  or  result 
in  conditions  too  complex  for  practical  solution.  When  the  bank  brings 
suit  against  the  last  holder  to  whom  it  paid  the  check,  he  can  give  no- 
tice of  the  suit  to  the  next  prior  holder  of  whom  he  received  it,  and  who 
is  liable  over  to  him  on  such  implied  warranty,  and  thereby  bind  such 
prior  holder  by  the  result  of  the  suit:  See  Love  v.  Gibson,  2  Fla.  598; 
Kip  V.  Brigham,  6  Johns.  158;  7  Johns.  168;  People  v.  Judges  of  Mon- 
roe, 1  Wend.  19;  Blasdale  v.  Babcock,  1  Johns.  517;  Bigelowon  Estoppel, 
84.  I  see  no  reason  why  the  second  last  holder  of  the  check  cannot,  in 
like  manner,  give  notice  of  the  suit  to  the  third  last  holder  of  it,  and 
thereby  bind  him  by  the  result  of  that  suit.  And  it  seems  to  me  that 
the  defense  will  be  entitled  to  plead  and  prove  the  existence  of  as  man)' ' 
successive  innocent  prior  holders  as  it  can,  and  thereupon  the  burden 
should,  perhaps,  be  thrown  on  the  plaintiff  bank  to  prove  that  none  of 
these  holders  will  be  in  a  worse  position  when  he  has,  by  reason  of  the 
recovery  of  the  bank,  been  compelled  to  return  the  consideration  received 
by  him,  than  he  would  be  if  the  bank  had  never  paid  the  check.  " 

BANKS  — EIGHT  TO  RECOVER  MONEY  PAID  ON  FORGED 
OR  ALTERED  CHECK. — If  a  payee  named  in  a  check  indorses  it  to 
a  bank  other  than  the  one  on  which  it  was  drawn,  and  receives  the 
amount  thereof,  he  is  liable  in  an  action  of  assumpsit  for  the  moneys  so 
received,  if  the  cheek  has  been  forged,  or,  though  genuine  when  issued, 
has  been  altered  by  changing  the  name  oi  the  payee  and  by  raising  the 
amount.  That  he  paid  over  the  moneys  so  received  to  another  person 
does  not  constitute  any  defense  to  the  actiun  :  Birmingham  Nat.  Bank 
v.  Bradley,  103  Ala.  109;  49  Am.  St.  Rep.  17,  and  note.  See,  also,  First 
Nat.  Bank  v.  Crawfordsville,  4  Ind.  App.  355,  ante,  p.  221,  and  note. 
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NoBTHBRN  Trust  Company  v.  Rogers. 

[eo  MiKNnoTA,  2084 
ASSIGNMENT— AN  UNACCEPTED  DRAFT  OR  BILL  OF  EX- 
<  'UANGE  does  not  operate  as  an  assignment  of  a  debt  doe  from  th» 
drawee  to  the  drawer. 

ASSIGNMENT.— A  CHECK  IS  AN  ASSIGNMENT  of  the  funds 
of  the  drawer  to  the  amount  of  the  check,  aa  between  the  drawer  and 
payee,  when  the  check  is  given,  but,  as  between  the  payee  or  holder  and 
the  drawee,  the  check  is  not  complete  as  an  assignment  until  presenta- 
tion for  payment. 

SETOFF  AFTER  rNSOLVENCY  — UNPRESENTED  CHECK. 
If  a  bank  has  become  insolvent,  and  has  assigned  for  the  benefit  of 
creditors  l)efore  a  check  drawn  upon  it  has  been  presented  for  payment, 
the  holder  of  the  check  is  not  entitled  to  any  prefen  nee,  nor  to  offset, 
the  unpresented  check  against  his  indebtedness  to  the  insolvent  bank. 

H.  D.  Stocker,  for  the  appellant. 

J.  W.  Arctander,  for  the  respondents. 

«»  MITCHELL,  J.  The  Farmers  and  Merchants*  State 
Bink,  being  insolvent,  on  May  15,  1893,  closed  its  doors,  and 
stopped  payment,  and  on  June  20th  made  an  assignment  of  all 
its  property  to  plaintiff  for  the  benefit  of  its  creditors,  pursuant 
to  the  provisions  of  "the  insolvent  law"  of  1881.  Among  the 
assets  of  the  bank  at  the  time  of  its  failure  was  a  note  for  one 
hundred  and  two  dollars  and  fifty  cents  against  defendant  Rogers 
as  maker  and  defendant  Paulson  as  indorser.  The  Farmers' 
Accident  and  Mutual  Life  Association  was  a  depositor  of  the  bank, 
and  on  May  13th,  and  from  that  date  down  to  June  20th,  had  a 
deposit  with  it,  subject  to  check,  to  the  amount  of  over  three 
hundred  dollars.  On  May  13th,  the  Accident  and  Mutual  life  As- 
sociation, in  payment  of  a  debt  which  it  owed  defendant  Kogers, 
gave  him  a  check  on  the  bank  in  the  usual  form  for  one  hundred 
and  five  dollars.  This  check  had  not  been  presented  for  pay- 
ment when  the  bank  closed  its  doors  on  May  15th,  and,  as  we 
construe  the  answer,  there  is  no  allegation  that  it  ever  has  been 
presented.  The  sole  question  is  whether,  upon  these  facts,  the 
defendants  may  set  off  the  check  in  a  suit  brought  on  the  note 
by  the  assignee  of  the  bank.  The  case  has  been  argued  by  the 
respective  counsel  upon  the  assumption  that  the  answer  to  this 
question  depends  upon  the  further  question,  whether  a  check  is 
an  assignment  of  the  funds  of  the  draM'er  to  the  amount  of  the 
check,  so  that,  if  the  drawee  bank  improperly  refuses  payment, 
the  holder  may  sue  the  bank.  But  we  do  not  find  it  necessary 
to  decide  that  question  in  the  present  case.  It  is  the  settled 
doctrine  of  the  English  and  federal  courts,  and  of  the  great  am* 
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jority  of  the  state  courts,  that  a  check  is  not  an  assignment  of 
the  drawer's  funds,  either  as  between  drawer  and  payee  or  as  be- 
tween the  payee  and  the  drawee;  that  if  the  check  is  not  paid  on 
presentation,  the  holder's  only  recourse  is  against  the  drawer;  al- 
though some  of  these  courts  have  sometimes,  and  under  certain 
conditions,  given  effect  to  a  cheek  at  least  as  an  equitable  assign- 
ment as  between  drawer  and  payee.  That  an  unaccepted  draft 
or  ordinary  bill  of  exchange  will  not,  before  acceptance,  operate 
as  an  assignment  to  the  payee  of  a  debt  due  from  the  drawee  to 
the  drawer  is  the  settled  law  everywhere,  ^^^  so  far  as  we  know. 
It  has  been  so  held  by  this  court:  Lewis  v.  Traders'  Bank,  30 
Minn.  134.  But  of  late  years  some  text-writers  and  a  few  courts, 
while  admitting  the  correctness  of  the  doctrine  as  applied  to 
drafts  or  ordinary  bills  of  exchange,  have  expressed  a  strong  das- 
sent  from  its  applicability  to  checks.  Anyone  interested  in  ex- 
amining the  arguments  on  that  side  of  the  question  will  find 
them  fully  presented  in  2  Morse  on  Banks  and  Banking,  c.  34,  2 
Daniel  on  Negotiable  Instruments,  sec.  1635,  et  seq.,  and  Mer- 
chants' Nat.  Bank  v.  Coates,  23  Am.  Law  Eeg.,  N.  S.,  188.  It 
is  not  our  intention  to  enter  at  this  time  upon  a  discussion  of  the 
m'erits  of  this  question,  further  than  to  state  generally  the  posi- 
tions taken  by  the  advocates  of  what  is  sometimes  called  the 
"new  doctrine."  They  claim  that  checks  are  distinguishable 
from  ordinary  bills  of  exchange  in  this:  that  a  check  is  always 
drawn  on  a  bank  against  funds  deposited  by  the  drawer,  while  an 
ordinary  draft  or  bill  of  exchange  need  not  be;  that  there  is  no 
reason  for  denying  to  the  holder  of  a  check  a  right  of  action 
against  the  drawee  bank,  on  the  ground  that  a  claim  or  chose  in 
action  cannot  be  split  without  the  consent  of  the  debtor,  be- 
cause there  is  an  implied  promise  (implied  from  the  course  of 
business)  on  the  part  of  the  bank  to  pay  out  the  money  on  the 
order  of  the  depositor  in  such  sums  as  the  latter  may  direct;  that 
the  old  conunon-law  doctrine  of  the  nonassignability  of  choses  in 
action  no  longer  obtains,  and  hence  is  no  ground  for  denying  the 
checjvholder  a  right  of  action  against  the  drawee  bank;  that 
this  right  of  action  cannot  be  denied  on  the  ground  of  want  of 
privity  of  contract  between  the  holder  of  the  check  and  the 
drawee  bank,  "because  privity  is  a  thing  which  the  law  manufac- 
tures whenever  it  sees  fit,"  as  where  A  makes  a  contract  Avith  B 
for  the  benefit  of  C.  The  advocates  of  this  so-called  "new  doc- 
trine" do  not  seem  to  be  entirely  agreed  as  to  whether  the 
countermanding  of  the  check  by  the  drawer  will  justify  the  bank 
in  refusing  to  pay  it,  oar  as  to  just  what  the  situation  and  duty  of 
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the  bank  will  be  under  such  circumstances.  We  may  suggest 
that  this  entire  question  is  one  which  should  be  determined  more 
upon  considerations  of  business  usages  and  business  policy'  than 
of  mere  theoretical  logic.  The  holding  of  those  courts  which 
have  repudiated  the  doctrine  that  a  check  does  not  operate  as  an 
assignment  under  all  circumstances  may,  as  we  think,  be  summed 
up  as  follows:  That  a  check  is  an  assignment  of  the  *^*  funds  of 
the  drawer  to  the  amount  of  the  check,  which  assignment  is  com- 
plete, as  between  the  drawer  and  payee,  when  the  check  is  given, 
but,  as  between  the  payee  or  holder  and  the  drawee  bank,  is  not 
complete  as  an  assignment  until  presentation  of  the  check  for 
pajTnent;  that  the  giving  of  the  check  works  no  instant  assign- 
ment as  to  the  bank;  that,  as  to  it,  before  demand  for  payment 
no  assignment  exists,  no  obligation  has  been  created,  no  privity 
has  grown  up,  and  the  very  right  of  the  bank  to  pay  may  be 
taken  away  by  any  one  of  a  great  number  of  occurrences;  that 
the  act  of  presentment  and  demand,  before  any  one  of  these  oc- 
currences has  taken  place,  is  that  which  creates  at  once,  by  the 
usage  of  business  and  understanding  of  all  concerned,  the  obliga- 
tion, the  privity,  and  the  appropriation,  or  at  least  tlie  right  to 
claim  an  appropriation.  We  think  tliis  is  as  far  as  any  reliable 
authority  has  gone.  In  the  present  case,  one  of  these  oc- 
currences happened  before  the  presentation  of  the  check,  and 
hence,  according  to  the  doctrine  referred  to,  before  any  obliga- 
tion on  the  part  of  the  bank  on  the  check  had  been  created,  or 
any  privity  between  it  and  the  holder  had  grown  up.  The 
drawee  bank  had  become  insolvent,  closed  its  doors,  and  assigned 
all  its  property  for  the  benefit  of  its  creditors,  whose  rights  there- 
by became  fixed  and  vested.  And  while  the  courts  adopting  the 
so-called  "new  doctrine"  differ  among  themselves  as  to  the  rights 
of  the  holder  of  a  check  where  the  drawer  has  become  a  bankrupt 
or  insolvent  before  the  check  was  presented,  yet  we  have  found  no 
case  where  they  have  held  that,  in  case  of  the  insolvency  of  the 
drawee  bank  before  presentment  of  the  check,  the  holder  would  be 
entitled  to  any  preference,  or  to  ofTset  the  unpresented  chock 
against  his  indebtedness  to  the  insolvent  bank.  Even  if 
it  be  not  strictly  logical,  there  is  a  controlling  practical 
reason  why  the  right  of  setolT  should  not  be  allowed  in 
suth  cases.  To  allow  it  would  be  to  open  the  door  for 
the  coflnmisBion  of  fraud  on  the  great  body  of  the  cred- 
itors of  the  insolvent  bank,  and  would  practically  defeat  the 
great  object  of  the  insolvent  law,  which  is  the  equal  distribu- 
tion of  the  assets  of  the  insolvent  among  all  the  crwlitors.  In 
erery  case  where  a  bank  failed,  having  a  large  number  of  both 
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creditoTB  and  debtors,  it  would  be  the  easiest  matter  in  tbe  world 
for  a  number  of  each  olass  to  collude  together,  and,  by  the 
former  giving  antedated  checks  to  the  latter,  to  absorb  all  the  as- 
sets of  the  bank  to  the  exclusion  of  the  other  creditors.  ^** 
Hence,  in  our  opinion,  whichever  rule  is  adopted  as  to  the  effect 
of  a  cheek,  the  defendants  were  not  entitled  to  the  setoff.  It 
does  not  follow  from  this  that,  in  the  settlement  of  the  estate  of 
the  bank,  the  check  may  not  be  given  effect  as  an  assignment  as 
between  the  holder  and  the  drawer,  so  as  to  entitle  the  former 
to  his  pro  rata  share  of  tiie  dividend  paid  on  the  amoimt  of  the 
drawer's  deposit. 
Order  reversed. 

ASSIGNMENT— BILL  OF  EXCHANGE.— An  ordinary  negotiable 
bill  of  exchange,  unaccepted  in  writing  and  not  drawn  against  any  par- 
ticular fund,  does  not  operate  in  the  handa  of  the  payee  as  a  legal  or 
equitable  assignment  of  a  debt  due  by  account  from  the  drawee  to  the 
drawer:  Baer  v.  English,  84  Ga.  403;  20  Am.  St.  Rep,  372.  A  bill  of 
exchange  or  draft  drawn  generally  and  not  upon  any  particular  fund, 
whether  accepted  or  not  by  the  drawee,  does  not  operate  aa  an  equitable 
assignment,  even  when  funds  have  been  placed  in  the  drawee's  hands 
as  a  means  of  payment:  Commonwealth  v,  American  etc.  Ins.  Co.,  162 
Pa.  St.  586;  42  Am.  St.  Rep.  844,  and  note. 

ASSIGNMENT  — CHECKS.— A  check  as  to  the  drawer  thereof  is  an 
assignment  to  the  holder  of  the  deposit  to  the  amount  specified  in  the 
check,  but  it  5oes  not  create  a  lien  as  against  the  bank:  Haweav.  Black- 
well.  107  N.  C.  196;  22  Am.  St.  Rep.  870,  and  note.  A  check  drawn 
upon  an  existing  fund  in  a  bank  is  an  absolute  transferor  appropriation 
to  the  holder  of  the  amount  designated  in  the  check  then  in  the  hands 
of  the  drawee:  Fonner  v.  Smith,  31  Neb.  107;  28  Am.  St.  Rep.  510, 
and  note.  A  check  drawn  by  a  depositor  on  the  bank,  unless  it  has 
been  accepted,  does  not  constitute  an  assignment  so  as  to  vest  the  fund 
against  which  it  is  drawn,  nor  any  part  thereof,  in  the  payee  or  holder: 
Bank  v.  Windisch-Mulhauser  Brewing  Co.,  50  Ohio  St.  151 ;  40  Am.  St. 
Rop.  660,  and  note.  See,  also,  the  extended  note  to  Hemphill  v. 
Yerkes,  19  Am.  St.  Rep.  609. 

SETOFF  AFTER  INSOLVENCY  is  the  subject  of  the  extended  note 
to  St.  Paul  etc.  Trust  Co.  v.  Leek,  47  Am.  St.  Rep.  578-595. 


Johnson  v.  Avert. 

[60  Minnesota,  262.] 

JUDICIAL  SALES— INADEQUACY  OF  PRICE.— If  land  worth 
eight  thousand  dollars  is  sold  at  partition  sale  for  one  thousand  five 
hundred  dollars,  the  sale  is  for  a  price  so  grossly  inadequate  as  to  raise 
an  inference  of  unfairness,  and  should  be  set  aside. 

JUDICIAL  SALES— INADEQUACY  OF  PRICE.— If  land  is 
sold  at  partition  sale  for  a  price  so  grossly  inadequate  as  to  raise  an  in- 
ference of  unfairness,  the  sale  should  be  set  aside,  especially  when  the 
interests  of  minors  are  involved. 

J.  T.  Avery,  for  the  appellants. 

W.  G.  White,  for  the  res.pondent. 
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■•■  BUCK,  J.  Thifl  acidon  was  brought  for  the  partition  of 
the  south  one-third  of  lots  numbered  6  and  7  of  block  num- 
bered 2  in  Eobea-ts  &  Randall's  addition  to  St.  Paul,  upon  whicli 
lota  are  situate  a  dwelling-house  and  bam,  and  the  same  are 
rented  for  twenty  dollars  per  month.  The  complaint  also  prays 
for  a  sale  of  the  premisee,  for  the  alleged  reason  that  they  are  so 
situatod  that  a  partition  cannot  well  be  made.  There  are  six 
OM^'ners  of  the  premises,  of  whom  two  defendants  were  under  the 
age  of  fourteen  years  at  the  time  of  the  commenceiraent  of  tliis 
action  in  the  month  of  October,  1892.  The  plaintiff  owns  three- 
fifteenths  of  the  premises.  Pursuant  to  a  judgment  of  the  lower 
court,  the  premises  were  sold  on  June  16,  1893,  and  bid  in  by 
this  plaintiff  for  tlie  sum  of  two  thousand  dollars,  w^hich  sale  the 
court  refused  to  confirm,  and,  upon  appeal,  this  court  affirmed 
the  order  of  the  lower  court  in  so  doing:  Johnson  v.  Avery,  5G 
Minn.  12.  Afterward  ,and  on  June  15,  1894,  the  premises  were 
again  offered  for  sale,  and  bid  off  by  this  plaintiff  for  the  sum  of 
fifteen  hundred  dollars,  and  the  court  made  an  order  confirming 
the  referee's  report  of  the  sale.  From  this  order  the  defendants 
appeal,  and  their  contention  is,  that  under  the  statute  tlie  sale 
should  not  have  been  confirmed;  that  the  price  bid.  was  grossly 
inadeqiuite;  and  that  it  would  be  inequitable  to  allow  the  sale  to 
stand. 

The  property  is  worth  at  least  eight  thousand  dollars.  It  -was 
satisfactorily  established  to  the  court,  after  the  first  sale,  that 
the  exceptional  financial  stringency  prevailing  at  the  time,  and 
which  paralyzed  real  estate  sales,  prevented  a  sale  at  a  reasonable 
price,  and  tlie  court,  in  its  discretion,  refused  to  confirm  the  sale. 
Within  six  months  after  tliis  order  waa  affirmed,  there  was  a 
resale  of  the  premises,  upon  a  bid  at  twenty-five  per  cent  les» 
than  the  former  one,  and  the  record  docs  not  show  any  change 
for  the  better  as  to  the  financial  stringency  and  the  sale  of  real 
estate.  So  far  as  anjihing  does  appear,  the  deproseion  in  real 
estate  sales  continued  until  the  time  of  the  second  sale.  Upon 
the  interest  of  one  of  the  defendants  there  is  a  mortgage  of  fif- 
teen hundred  and  eighty-eight  dollars  and  fifty-two  cents;  and 
■upon  the  interoeta  of  three  others  of  the  defendants  there  is  a 
mortgage  of  eleven  hundred  and  thirteen  dollars;  and  upon  the 
intorcsls  of  the  other  two  owners,  one  of  whom  is  the  plaintiff, 
there  are  no  liens,  by  mortgage  or  otherwise.  One  of  the 
defendants,  who  is  an  appellant,  owns  three- fifteenths  of 
the  property,  free  from  nny  c n cum  1  trance.  This  sliaro  ia  pre- 
sumed to  be  worth  three-fifteenths  ^**  of  the  value  of  the  whole 
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property,  or  the  sum  of  sixteen  hundred  dollars,  one  hundred 
dollars  more  than  the  bid  for  the  whole  premises.  Certainly, 
such  a  sale  would  be  grossly  unjust  to  liim,  and  he  is  one  of  the 
appellants.  This  property  was  bringing  a  rental  of  two  hundred 
and  forty  dollars  per  annum.  The  bid  on  the  last  sale,  viz., 
fifteen  hundred  dollars,  if  invested,  would,  at  the  legal  rate  of 
interest  of  seven  per  cent  per  annum,  bring  an  income  of  only 
one  hundred  and  five  dollars  annually,  or  considerably  less  than 
one-half  of  the  rental  income  from  the  premises.  The  three  de- 
fendants who  resist  the  confirmation  of  the  sale  own  more  than 
half  of  the  premises  in  controversy. 

With  all  these  facts  before  us,  it  seems  to  v&  that  the  inade- 
quacy of  the  price  bid  is  so  great  as  to  raise  an  inference  of  un- 
fairness, and  that  the  order  confirming  the  report  of  thevsale 
should  not  have  been  confirmed,  and  that  the  bid  should  have 
been  set  aside.  None  of  the  parties  attended  the  sale  except  the 
plaintiff,  and  it  does  not  appear  that  there  were  any  other  bidders 
present.  Even  if  interested  parties  do  not  attend  the  sale,  they 
have  a  right  to  expect  and  presume  that  the  property  will  be  sold 
at  such  a  time  and  place  as  to  produce  a  fair  competition  aonong 
bidders:  American  Ins.  Co.  v.  Oakley,  9  Paige  259.  And  they 
have  a  right  to  expect  that  it  will  only  be  sold  for  a  fair  and  rea- 
sonable price.  And  this  is  particularly  so  where  the  nights  and 
interests  of  infants  are  involved.  "Where  the  property  rights 
of  infants  are  concerned,  courts  will  exercise  the  m-ost  vigilant 
care  in  protecting  their  interests,  and  will  hold  guardians  and 
all  who  are  engaged  in  managing  or  disposing  of  their  property 
to  a  rigid  adherence  to  principles  of  good  faith  not  only,  but  to  a 
striot  performance  of  every  duty":  Howell  v.  Mills,  53  N.  Y. 
322.  It  is  true  that  the  infants  do  not  appeal  from  the  order 
confirming  the  referee's  report  of  the  sale,  but  the  fact  that  there 
are  two  infants  interested  in  the  sale  may  be  considered  by  the 
court  in  connection  with  the  other  various  facts  in  the  case,  in 
the  exercise  of  its  well-established  equitable  principles.  It  is 
not  necessary  that  the  aid  of  the  court  should  be  especially  in- 
voked to  exercise  its  protective  jurisdiction  in  behalf  of  infant 
parties;  but,  when  it  sees  that  the  rights  of  infants  are  in  jeop- 
ardy, it  may  interpose  and  exercise  its  equitable  powers  to  protect 
those  rights  and  see  that  their  interests  are  preserved  inviolate: 
Lefevre  v.  Laraway,  22  Barb.  167.  Formerly,  the  courts  of  chan- 
cery were  regarded  as  the  universal  guardians  for  all  infants, 
and  now,  in  ^**  proper  cases,  courts  of  equity,  or  those  exercis- 
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ing  equitable  powers,  can  apply  such  powers  for  the  benefit  of 
those  of  tender  years. 

We  have  examined  all  of  the  cases  cited  by  the  respondent's 
counsel  upon  the  question  of  setting  aside  a  sale  for  inadequacy 
of  the  price  bid,  but  most  of  them,  except  those  made  by  the 
courts  of  the  state  of  Illinois,  relate  to  execution  sales.  The 
purchasers*  rights  in  such  sales  are  generally  absolute,  subject, 
however,  to  a  right  of  redemption.  There  is  a  vast  difference 
in  such  cases  from  sales  made  in  partition,  because  such  sales 
are  always  Tinder  the  control  of  the  court,  and  because  in  par- 
tition cases  there  is  no  opportunity  or  right  of  redemption. 
While  there  are  cases  holding  that  mere  inadequacy  of  the  price 
bid  is  not  of  itself  suflBeient  ground  for  setting  aside  the  sale,  yet 
there  are  decisions  holding  to  the  contrary:  Loyd  v.  Loyd,  61 
Iowa,  243;  and  especially  where  the  rights  of  minors  are  involved: 
Lefevre  v.  Laraway,  22  Barb.  167.  But  where,  as  in  this  case, 
inadequacy  of  the  price  bid  combines  with  other  matters  in  the 
case,  fully  justifying  an  inference  that  the  sale  was  unfair  and 
grossly  injurious  to  the  rights  of  the  various  owners,  the  sale 
should  not  be  confirmed. 

We  think  the  learned  judge,  usually  so  careful,  must  have 
overlooked  some  of  the  salient  points  in  the  case,  and  erred  in 
confirming  the  referee's  report  of  the  sale.  Such  order  is  tliere- 
fore  reversed. 

JUDICIAL  SALES— INADEQUACY  OF  PRICE.  —  Inadequacy  o! 
price,  however  grosH,  does  not  invalidate  a  judicial  sale  made  in  the 
manner  prepcribed  by  law,  npon  due  notice,  without  proof  of  anv  fraud 
or  unfairnesB  or  means  used  to  prevent  competition:  Brittin  v.  Handy, 
20  Ark.  381 ;  73  Am.  Dec.  497,  and  note.  Inadequacy  of  price  at  a  ju- 
dicial Bale,  caused  by  any  act  done  by  the  defendant  in  execution,  or 
by  his  direction  or  authority,  is  not  ground  for  setting  aside  the  sale, 
except,  perhaps,  where  it  may  injure  third  persons  who  are  not  in  fault. 
To  justify  the  setting  aside  of  the  sale,  it  must  be  shown  that  there  were 
irregularities,  and  that  they  tended  to  cause  the  inadequacy,  and  were 
not  caused  by  the  defendant:  Weaver  v.  Nugent,  72  Tex.  272;  13  Am. 
St.  Rep.  792,  and  note.  Mi-re  inadequacy  of  price  of  a  previous  sale 
cannot  affect  a  subsequent  bona  fide  purchaser,  and  is  no  evidence  of 
any  other  fraud:  Two  Rivert  Mfg.  Co.  ▼.  Beyer,  74  Wis.  210;  17  Am. 
St.  Rep.  131. 
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Kroessin  V.  Keller. 

[60  Minnesota,  372.] 
HUSBAND  AND  WIFE  — CRiMI^^AL  CONVERSATION.  — A 

MARRIED  WOMAN  cannot  maintain  an  action  in  the  nature  of  crimi- 
nal conversation  against  anotiier  woman. 

T.  Bruener  and  D,  T.  Calhoun,  for  the  appellant. 

G.  H.  Eeynolds,  for  the  respondent. 

*'^»  COLLINS,  J.  This  is  an  action  brought  by  a  married 
■woman  against  one  of  her  own  sex  to  recover  damages,  follow- 
ing, in  a  general  way,  the  oommon-law  form  of  declarations  in 
crim.  con.  A  general  demurrer  to  the  complaint  was  overruled 
in  the  court  below,  and  by  this  appeal  we  are  required  to  deter- 
mine whether  such  an  action  can  be  maintained,  the  right  to 
reeover  being  based  solely  on  alleged  adulterous  acts  between 
plaintiff's  husband  and  the  defendant.  It  is  to  be  noticed  here 
that  it  is  not  alleged  that  the  defendant  was  a  seducer  of  the 
husband,  or  that  plaintiff  has  been  deprived  of  his  support;  nor 
is  it  an  action  for  enticing  the  husband  away,  nor  for  inducing 
him  to  abandon  or  desert  hia  wife.  We  are  quite 
safe  in  saying  that  at  common  law  no  such  action 
could  have  been  maintained.  The  injured  husband  alone 
brought  crim.  con.,  ^'''*  and  he  could  sustain  the  action  by 
simply  showing  adulterous  intercourse.  The  grounds  on  which 
the  right  to  recover  was  based  are  well  stated  in  Cooley  on  Torts, 
224,  and  the  principal  elements  were  the  disgrace  which  attached 
to  the  plaintiff  as  the  husband  of  the  unfaithful  wife — and  no 
such  disgrace  has  ever  rested  upon  the  wife,  if  there  was  one, 
of  the  guilty  defendant — ^and,  of  more  importance,  the  danger 
that  a  wife's  ififidelity  might  not  only  impose  on  her  hxisband  the 
support  of  children  not  his  own,  but,  still  worse,  cast  discredit 
upon  the  legitimacy  of  those  really  begotten  by  him.  Because 
of  these  elements,  the  man  was  always  conclusively  presumed  to 
be  the  guilty  party.  In  the  eye  of  the  law,  the  female  could  not 
even  give  her  consent  to  the  adulterous  acts,  and,  as  a  result,  it 
was  no  defense  in  this  form  of  action  that  the  defendant  had 
been  enticed  into  criminal  conversation  through  the  acts  and 
practices  of  the  woman.  From  this  statement  as  to  the  grounds 
or  elements  constituting  this  action,  it  will  be  seen  that  the  prin- 
cipal ones  cannot  possibly  exist  or  be  involved  in  a  similar  action 
brought  by  a  wife.  And  what  has  been  said  about  the  unavail- 
ability of  the  defense  that  the  defendant  himself  was  the  victim, 
and  not  the  seducer,  is  suggestive  of  what  the  courts  might  hav<» 
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to  hold  to  be  the  rule  of  pleading,  and  what  they  might  have  to 
inquire  into,  upon  the  trial  of  an  action  of  tliis  kind.  Would  it 
be  held,  following  tlie  old  rule  we  have  mentioned,  and  for  which 
the  reason  seems  well  founded,  that  it  was  no  defense  for  the 
female  sued  to  allege  and  prove  that  she  was  the  party  seduced, 
and  that  the  greater  wrong  and  injury  had  been  inflicted  upon 
her,  not  upon  the  plaintiff  wife,  or  would  the  contrary  rule 
prevail?  But  we  need  not  consider  the  subject  further,  for  a 
moment's  reflection  will  suggest  the  remarkable  results  flawing 
from  the  adoption  of  either  rule. 

We  have  been  cited  to  quite  a  number  of  cases,  determined  in 
the  courts  of  last  resort  in  this  country,  in  which  it  has  been 
held,  withoait  much  stress  being  laid  on  statutes  concerning  the 
rights  of  married  women,  that  an  action  may  be  maintained  by  a 
wife  against  one  who  wrongfully  induces  and  procures  her  hus- 
band to  abandon  or  send  her  away.  Westlake  v.  Weatlake,  34 
Ohio  St.  621.  32  Am.  Rep.  397,  the  court  being  divided  in  opin- 
ion, is  a  leading  case  on  this  view  of  the  subject.  A  later  one, 
announcing  the  same  doctrine,  but  made  to  reet  much  ^''*  more 
on  the  married  woman's  acts,  in  the  state  of  ^lichigan,  and  sim- 
ilar to  our  own,  is  Warren  v.  Warren,  89  Mich.  123.  The  plain- 
tiff's counsel  has  been  industrious  in  collecting  this  class  of  cases 
in  his  brief,  and  to  them  we  add  Price  v.  Price,  91  Iowa,  693; 
ante,  p.  360.  But  even  on  this  proposition,  and  despite  broad  stat- 
utory enactments  afifecting  the  rights  of  married  women,  the 
courts  are  not  entirely  agreed,  for  in  Maine  and  Wisconsin  it 
has  been  held  that  such  an  action  cannot  be  maintained:  Doe 
V.  Roe,  82  Me.  503;  17  Am.  St.  Rep.  499;  Duffies  v.  Duffies,  76 
Wis.  374;  20  Am.  St.  Rep.  79.  But  we  need  not  decide,  as  be- 
tween these  cases,  for  the  exa«t  question  raised  by  the  demurrer 
here  was  not  the  one  under  consideration  in  any  we  have  cited. 
They  were  brought  for  enticing  arway  the  husband;  causing  him 
to  withdraw  his  support  from  the  wife;  to  abandon  or  desert  her 
— an  entirely  distinct  and  sojiarate  cause  of  action  from  that  set 
out  in  the  plaintiff's  complaint.  At  common  law,  this  form  of 
action  was  wholly  different  in  pleadings  and  proof,  as  well  as 
parties,  from  crim.  con.  It  proceeded,  and  still  proceeds,  upon 
different  grounds,  and  we  do  not  regard  cases  of  that  nature  as 
authority  in  this.  We  are  not  unmindful  of  the  fact  that  plain- 
tiff's counsel  has  presented  two  cases — Seaver  v.  Adaons,  66  N.  H. 
142,  49  Am.  St.  Rep.  597,  and  Ilayncs  v.  Nowlin,  129  Ind.  581, 
28  Am.  St.  Rep.  213 — in  whicli  it  is  held  that  an  action  by  a  wife 
against  another  woman,  based  on  a  complaint  very  much  like  this, 
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will  lie.  But,  in  these  cases,  the  authorities  hefore  referred  to 
are  cited  and  relied  on  as  directly  in  point.  The  courts  render- 
ing these  decisions  do  not  seem  to  have  considered  that  there 
is,  and  inevitably  must  be,  a  marked  distinction  between  an  action 
charging  a  defendant  with  having  induced  and  enticed  a  husband 
to  withdraw  his  support  from  his  wife  and  to  abandon  and  desert 
her,  and  one  similar  to  crim.  con.  We  think  the  difference  no- 
ticeable and  material,  although  we  do  not  wish  to  be  understood 
as  holding  that  the  one  first  mentioned  will  lie.  That  question 
is  not  before  us,  and  we  simply  express  our  conviction  that  a  wife 
cannot  maintain  an  action  in  the  nature  of  crim  con.  Soicih  ac- 
tions would  "seem  to  be  better  calculated  to  inflict  pain  upon 
innocent  members  of  the  families  of  the  parties  than  to  secure 
redress  to  the  persons  injured."  The  power  to  bring  such  actions 
would  furnish  wives  "with  the  means  of  inflicting  untold  misery 
upon  others,  with  ^"^^  little  hope  of  redress  for  themselves."  "We 
find  nothing  in  our  statutes  in  respect  to  the  rights  of  married 
women  which  indicates  that  the  power  to  proceed  in  this  form 
of  action  was  intended  to  be  conferred.  Attention  has  been 
called  to  the  General  Statutes  of  1894,  section  5530  (Laws  1887, 
c.  207,  sec.  1).  "We  have  heretofore  had  occasion  to  comment 
upon  that  act,  and  have  not  changed  our  views  as  then  expressed: 
Althen  v.  Tarbox,  48  Minn.  18;  31  Am.  St  Eep.  616. 
Order  reveraed. 


HUSBAND  AND  WIFE— ACTION  BY  ONE  WOMAN  AGAINST 
ANOTHER  FOR  SEDUCTION  OF  HUSBAND.— A  wife  may  n  ain- 
tain  an  action  against  another  woman  for  seducing  her  husband  and 
alienating  his  affections,  provided  the  wife  is  allowed  by  statute  to  sue 
for  her  own  personal  benefit  or  for  personal  wrongs  suffered  by  her: 
Seaver  v.  Adams,  66  N.  H.  142;  49  Am.  St.  Rep.  597,  and  note.  See, 
also,  the  extended  note  to  Clow  v.  Chapman,  46  Am.  St.  Rep.  473. 
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insurance— assignment  of  lease— concealment 

OF  material  fact. — If  the  assignee  of  a  lease  takes  out  a  policy  of 
insurance  on  the  leased  premises  the  day  after  the  assignment  to  him, 
and  such  policy  contains  a  clause  prohibiting  assignment  of  the  lease 
without  first  obtaining  the  consent  of  the  lessor,  the  fact  of  such  assign- 
ment does  not  avoid  the  lease,  although  consent  is  not  first  obtained; 
nor  in  such  case  is  the  insurer  relieved  from  liability  by  a  condition  in  the 
policy  that  it  f^hall  be  void  if  any  material  fact  or  circumstance  concern- 
ing the  risk  has  been  misrepresented  or  concealed,  nor  if  the  interest  of 
the  insured  is  not  truly  stated. 

insurance— PLEADING— misrepresentations.— If  an 
insurance  company  desires  to  rely  upon  the  defense  of  concealment  or 
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misrepresentation  by  the  insured  as  avoiding  the  policy,  such  defense 
must  be  set  forth  in  the  answer,  and  proved  upon  the  tt  iai,  together  with 
the  materiality  of  the  concealments  or  misrepresentations.  The  ma- 
teriality of  the  facts  is  a  question  for  the  jury. 

INSURANCE— INTEREST  OF  INSURED— ENCUMBRANCES. 
A  condition  in  a  policy  of  insurance  that  it  shall  be  void  in  case  the  in- 
terest of  the  insured  be  other  than  unconditional  and  sole  ownership,  has 
reference  only  to  the  quality  of  the  estate  or  interest,  and  is  not  avoided 
by  any  sort  of  an  encumbrance. 

INSURANCE.— LIEN  FOR  RENT  NOT  CHATTEL  MORTGAGE. 
A  covenant  in  a  lease  providing  that  the  lessor  shall  at  all  times  have  a 
first  lien  upon  all  buildings  for  any  unpaid  rental  or  taxes,  does  not 
create  a  chattel  mortgage,  within  the  meaning  of  a  condition  in  a  policy 
of  insurance  on  such  buildings  that  it  shall  1^  void  if  the  buildings  "  be 
or  become  encumbered  by  a  chattel  mortgage." 

INSURANCE— CHATTEL  MORTGAGE.— An  insurance  policy 
containing  a  condition  that  it  shall  be  void  if  the  building  "be  or  become 
encumbered  by  a  chattel  mortgage  "  must  be  construed  as  meaning  ani 
guarding  against  only  the  common  ordinary  chattel  mortgage  and  in- 
strumenta  of  that  general  nature,  use,  and  purpose. 

Action  to  recover  on  an  insniance  policy.  Verdict  for  plain- 
tiff, who  appealed  from  an  order  granting  defendant's  motion  to 
set  aside  the  verdict  and  for  a  new  trial. 

H.  H.  Phelps,  for  the  appellant. 

L.  A.  Reed,  for  the  respondent 

»"  COLLINS,  J.  The  building  destroyed  by  fire,  and  insured 
by  the  policy  on  which  this  action  was  brought,  stood  upon  leased 
ground,  it  being  so  stated  in  the  policy,  which  was  of  the  standard 
form.  In  the  lease  was  this  clause:  "And  it  is  further  agreed 
that  said  lessor  shall  at  all  times  have  a  first  lien  upon  all  build- 
ings for  any  unpaid  rental  or  taxes."  And  at  the  date  of  the  pol- 
icy, and  also  when  the  fire  occurred,  ground  rent  was  due  and 
unpaid  for  more  than  three  months.  The  lease  also  contained 
the  usual  provision  prohibiting  an  assignment  thereof  without 
first  obtaining  the  written  consent  of  the  lessor.  It  had  been 
assigned  by  the  original  lessee  to  the  insured  just  before  the 
issuance  of  the  policy,  but  the  lessor  had  not  consented  to  the 
assignment.  The  question  in  the  case  is,  whether  these  facts 
07>crated  to  discharge  and  release  the  insurance  company  from  lia- 
bility on  account  of  the  fire  because  of  the  existence  of  citlier  of 
two  clauses  in  the  policy — one,  that  it  should  be  void  if  any  ma- 
lorial  fact  or  circumstance  concerning  the  insurance,  or  the  sub- 
ject thereof,  had  been  misrepresented  or  concealed,  or  if  the  in- 
terest of  the  insured  be  not  truly  stated,  or  if  his  interest  be  other 
■^*  than  unconditional  and  sole  ownership;  the  other,  that  the 
coanpany  should  not  be  liable  if  the  subject  of  the  insurance  h» 
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personal  property,  and  be  or  become  encumbered  by  a  cbatte) 
mortgage. 

1.  The  claim  is  made  that  the  clause  first  above  mentioned 
was  violated,  because  the  lessor  had  refused  to  consent  to  an 
assignment  of  the  lease  to  the  insured.  It  was  not  shown  at  the 
trial  tha4;  there  had  been  a  refusal  on  the  part  of  the  lessor  to  con- 
sent to  the  assignment  prior  to  the  issuance  of  the  policy,  the 
assignment  having  been  made  the  day  before.  It  was  shown 
that  on  one  occasion — whether  before  or  after  the  fixe  the  witness 
could  not  state — the  lessor  had  declined  to  consent  until  all  rent 
arrearages  had  been  paid.  But  the  effect  of  an  assignment  of  a 
lease  where,  by  its  terms,  the  lessor's  consent  must  be  first  ob- 
tained, is  simply  that  the  assignee  takes  the  premises  subject  to 
the  right  of  the  lessor  to  cancel  the  lease.  The  assignment  is 
not  void,  but  voidable,  at  the  lessor's  option.  An  assignment  of 
a  lease,  even  where  expressly  forbidden,  and  where,  by  its  terms, 
a  forfeiture  is  provided  for  its  breach,  is,  nevertheless,  valid,  and 
passes  the  estate  to  the  assignee,  subject  to  the  consequences  of 
the  breach;  and  the  landlord  may  waive  the  forfeiture,  either  ex- 
pressly or  impliedly:  1  Wood  on  Landlord  and  Tenant,  711; 
Shattuck  v.  Lovejoy,  8  GTray,  204;  Brummell  v.  MacPherson,  14 
Ves.  173.  Again,  if  the  insurance  company  desired  to  rely  upon 
the  defense  of  concealment  or  misrepresentation  by  the  insTired, 
Buch  defense  should  have  been  set  forth  in  the  answer,  and  proved 
■upon  the  trial,  together  with  the  materiality  of  the  concealments 
or  misrepresentations.  And  the  materiality  of  the  facts  is  a  ques- 
tion for  the  jury:  11  Am.  &  Eng,  Ency.  of  Law,  297,  cases  cited 
in  note  1.  This  defense,  even  if  admissible  under  a  general  alle- 
gation in  the  answer  that  there  had  been  concealments  and  mis- 
representations of  material  facts,  was  not  made  upon  the  trial. 
To  the  contrary,  it  was  practically  waived  by  defendant's  counsel 
when  the  motion  was  made  and  granted  that  the  jury  be  directed 
to  return  a  verdict  for  plaintiff. 

2.  As  to  the  language  in  the  policy  that  it  should  be  void  in 
case  the  interest  of  the  insured  be  other  than  unconditional  and 
sole  ownership,  we  need  but  to  say  that  a  citation  of  authorities 
to  the  proposition  that  these  words  have  reference  only  to  the 
quality  of  the  estate  or  interest,  and  are  not  avoided  by  any  sort 
of  an  encumbrance,  seems  unnecessary.  The  adjudications  are 
all  one  way  ^''^  upon  the  effect  of  such  language  in  an  insurance 
policy.  This  brings  us  to  the  claim  that  the  insurance  company 
was  discharged  and  released  from  liability  by  reason  of  the  stipu- 
lation in  the  lease  that  the  lessor  should  have  a  first  lien  on  all 
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buildings  for  unpaid  rent  and  taxes.     This  stipulation,  counsel 
insists,  was  a  chattel  mortgage  upon  the  insured  building,  within 
the  meaning  of  that  condition  in  the  policy  wliich  rendered  it 
nonenforceable  if  the  property  be  or  become  encuonbered  by  such 
an  instrument.     The  court  below,  when  granting  a  new  trial, 
seems  to  have  thought  that,  within  the  rule  laid  down  in  the  case 
of  Merrill  y.  Ressler,  37  Minn.  82,  5  Am.  St.  Eep.  822,  this 
clause  in  the  lease  constituted  a  chattel  mortgage  on  all  buildings 
situated  on  the  leased  land,  and,  as  a  necessary  consequence,  tlie 
policy  condition  was  applicable.     It  may  be  that,  as  between  the 
lessor  and  the  lessee,  the  former  had  an  equita.ble  mortgage  upon 
the  building;  but  that  is  not  before  us  for  determination.     The 
question  here  is  not  what  might  constitute  a  mortgage,  legal 
or  equitable,  afi  between  the  parties  or  their  privies,  as  was  that 
in  Merrill  v.  Eeesler,  37  Minn.  82,  5  Am.  St.  Rep.  822,  but  as  to 
■what  construction  should  be  placed  upon  the  clause  in  the  policy 
in  reference  to  encumbrance  by  chattel  mortgage — an  altogether 
different  question.     We  have  in  this  state  an  instrument  in  com- 
mon use  known  as  a  "chattel  mortgage."    Its  character,  form, 
uses,  and  purposes  are  well  known.     It  may  have  its  equivalent 
in  the  instruments  usually  known  as  %ills  of  sale,"  where  such 
bills  are  given  as  security  for  a  debt,  but  we  do  not  decide  that 
question.     But  we  have  no  doubt  as  to  how  the  words,  as  used 
in  the  policy,  should  be  construed  on  this  occasion.     The  au- 
thorities adopting  and  putting  out  the  standard  form  of  an  in- 
surance policy  meant  an  instrument  which  would  come  within 
the  commonly  understood  meaning  of  the  words  when  they  used 
the  expression  "encumbered  by  a  chattel  mortgage."    They  used 
the  term  "chattel  mortgage"  in  its  popular  sense.     They  had  no 
intention  to  include  by  this  language  every  kind  of  an  instrument 
which  could  be  enforced  in  a  court  of  equity  aa  a  lien  or  mort- 
gage upon  personalty;    for,  if  such  had  been  the  intention,  it 
would  have  been  extremely  easy  to  have  said  so.     And,  if  tlie 
lessor's  lien  in  this  case  was  covered  by  the  language  found  in 
the  policy,  every  kind  and  sort  of  an  instrument  crwiting  an 
equitable  lien  on  the  insured  property  would  be  included  and 
covered  as  well,  and  no  such  brood  construction  as  ****  that  c«n 
be  allowed  to  prevail.     The  clause  must  be  constnied  as  simply 
guarding  against  the  common,  ordinary  chattel  mortgage  and  in- 
Btnimonts  of  the  same  general  nature,  use,  and  purpose. 
Onler  reversed. 

INSI'RANCE— INTEREST.— An  intcreRt  in  proporty,  to  be  insur- 
able, (\(M'n  not  npcp(ij»«rily  «ipp«>n'J  npnn  tfie  hoIp  owniTuhip  of  tho  prop- 
erty,    it  may  be  •  special  or  limited  ownership,  diaconnected  from  any 
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title,  lien,  or  possession :  Rochester  Loan  etc.  Co.  v.  Liberty  Ins.  Co., 
44  Neb.  537;  48  Am.  St.  Rep.  745,  and  note.  A  condition  in  a  policy  of 
insurance  that  a  transfer,  if  made  without  the  consent  of  the  insurers, 
shall  render  the  policy  void,  relates  to  conveyances  by  wiiich  the  inter- 
est of  the  insured  is  absolutely  and  permanently  divested:  Power  v. 
Ocean  Ins.  Co.,  19  La.  28;  36  Am.  Doc.  665,  and  note.  See,  also,  the 
extended  notes  to  Lane  v.  Maine  etc.  Ins.  Co.,  28  Am.  Dec.  154-159, 
and  Morrison  v.  Tennessee  etc.  Ins.  Co.,  59  Am.  Dec.  304-312. 

INSURANCE— PLEADING.— If  an  insurer  relies  upon  a  special  mat- 
ter in  defense,  he  must  set  it  forth  by  proper  pleas:  Benjamin  v.  Con- 
necticut Indemnity  Assn.,  44  La.  Ann.  1017;  32  Am.  St.  Rep.  362.  A 
pleading  in  which  a  party  seeks  to  excuse  himself  from  obligation  to 
comply  with  the  terms  of  an  insurance  policy,  on  the  ground  of  ignor- 
ance of  its  contents,  but  not  alleging  fraud,  misrepresentation,  or  con- 
cealment, is  bad  on  special  exception:  Morriaon  v.  Insurance  Co.,  69 
Tex.  353;  5  Am.  St.  Rep.  63. 


Wisconsin  Eed  Pressed  Brick  Company  v.  Hood, 

[60  Minnesota,  401.] 

SALES— IMPLIED  WARRANTY.— An  executory  sale,  by  a  man- 
ufacturer, of  a  specific  article  of  a  well  recognized  kind  or  description  in 
the  market,  asa  good  quality  of  bricks  of  thegrade  known  as  "common," 
carries  an  implied  warranty  that  the  goods  shall  conform  to  the  descrip- 
tion, be  of  good  material,  and  well  made  according  to  the  description,  but 
none  that  they  shall  answer  the  purpose  for  which  they  are  purchased. 
AS  to  this  the  rule  of  caveat  emptor  applies. 

SALES— LATENT  DEFECTS.— If  a  manufacturer  knowingly  uses 
unsuitable  and  defective  material  in  the  manufacture  of  an  article  sold 
in  the  market  by  description,  he  is  liable  for  any  latent  defect  not  dis- 
closed to  the  purchaser. 

SALES— LATENT  DEFECTS— EVIDENCE.— If  the  goods  deliv- 
ered are  not  of  the  kind  which  the  manufacturer  agreed  to  deliver,  and 
do  not  conform  to  the  conditions  of  his  contract  as  to  kind,  quality,  or 
grade,  by  reason  of  latent  defects  of  sucli  character  as  to  mislead  and 
deceive,  evidence  of  such  latent  defects  is  admissible  as  a  defense  in  an 
action  to  recover  the  price  of  the  goods  sold. 

Action  to  recover  the  price  of  bricks  sold,  and  to  enforce  a 
lien  therefor.  Judgment  for  plaintiff.  Appeal  from  am  order 
den3ring  defendants'  motions  for  a  new  trial. 

White  &  McKeon  amd  W.  B.  Phelps,  for  the  appellants. 

W.  A.  Lancaster,  for  the  respondent. 

'**^  COLLINS,  J.  The  general  nature  of  this  triangular  con- 
test is  stated  in  the  opinion  on  a  former  appeal:  Wisconsin  etc. 
Co.  V.  Hood,  54  Minn.  543.  A  second  trial  having  been  had  be- 
fore the  court,  without  a  jury,  findings  of  fact  were  made  and 
judgment  ordered  for  different  specified  ajnounts  in  favor  of  the 
plaintiff  and  defendant  Hood,  and  for  these  amounts  equal  and 
co-ordinate  liens  were  adjudged  upon  the  real  property  in  ques- 
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tion.  Thereupon,  the  defendants  Hurd  Refrigerator  Company 
and  Hood  separately  moved  for  a  new  trial,  and,  on  the  refusal 
of  the  court  to  grant  their  motions,  both  appealed. 

The  assignments  of  error  made  by  counsel  for  appellant  first 
named  are  directed  to  rulings  made  by  the  court  below  when 
hearing  the  evidence,  and,  as  a  consideration  of  one  of  these 
assignments  compels  a  reversal,  we  shall  not  go  further  into  the 
case.  One  of  the  material  issues  made  by  the  pleadings  was  as  to 
the  kind,  quality,  and  grade  of  the  bricks  which  plaintiff,  the 
manufacturer,  agreed  to  sell  and  deliver  to  the  contractor  Hood, 
and  which  he  had  agreed  to  purchase  and  receive,  and  whether 
plaintiff  had  complied  on  its  part  with  tlie  requirements  of  the 
contract  in  this  respect,  or  had  furnished  and  delivered  a  much 
inferior  or  worthless  article;  and  it  must  be  borne  in  mind  that 
these  bricks  were  to  be  shipped  in  carload  lots,  for  immediate 
use  in  the  walls  of  buildings  then  in  process  of  erection  for  de- 
fendant company.  Hood, in  his  answer  to  the  complaint,  alleged 
that  he  had  contracted  for  bricks  of  the  first  quality,  and  in  all 
respects  fit  and  suitaible  for  use  in  such  buildings;  that,  as  the 
bricks  were  received,  they  appeared  to  be  of  the  quality  agreed 
upon;  that  he  relied  upon  such  appearance;  that  he  was  unable 
^^^  to  discover  any  defects,  and  so  put  them  into  the  walls;  but 
that  there  were  latent  defects  in  the  bricks  not  apparent  or  dis- 
coverable until  they  had  been  placed  in  the  buildings,  and  ex- 
posed to  the  wind,  weather,  and  changes  of  tempeirature;  and  that 
by  reason  of  these  latent  defects  they  were  not  of  the  quality 
agreed  upon,  nor  of  the  value  stipulated  to  be  paid  when  the  con- 
tract was  made.  In  the  answer  made  by  defendant  company, 
this  same  defense  was  interposed,  but  in  different  language.  It 
was  averred  that  plaintiff  agreed  with  Hood  to  furnish  to  him 
a  grade  of  bricks  known  as  "common,"  to  be  of  good  quality,  and 
equal  to  samples  which  had  been  sent  by  plaintiff's  superintend- 
ent; that  the  bricks  furnished  and  delivered  were  not  of  the 
grade  known  as  "common";  that  they  were  not  of  good 
(jiiality,  and  that  they  were  not  equal  to  the  samples;  that 
they  were  valuclces  by  reason  of  a  hidden  fault,  or  through  a 
hidden  defect,  in  their  construction,  which  fault  or  defect  could 
not  be  detected  by  mere  inspection  or  examination;  and  that  while 
the  bricks  were  apparently  good,  and  fit  for  vsc,  they  would  dis- 
integrate and  fall  to  pieces  upon  exposure  to  the  weather,  after 
being  put  into  the  buildings.  The  substance  of  this  defense  was, 
that  although  the  bricks  appeared  on  inspection  and  examination 
to  be  up  to  the   requirements  of   the  contract  as  to  grade  and 
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quality,  they  were  not;  that  they  -were  not  of  the  grade  known 
as  "coanraion/'  but  of  an  inferior  grade;  that  they  were  not  of 
good  quality,  nor  did  they  correspond  with  the  samples;  and  that 
this  inferiority  and  failure  to  comply  with  the  contract  conditions 
OT  requirements  arose  from  hidden  or  latent  defects,  which  could 
not  he,  and  were  not,  detected  or  discovered  until  the  bricks  had 
been  used  in  the  buildings. 

There  was  no  finding  that  this  was  a  sale  by  sample — and  of 
this  no  complaint  is  made  by  an  assignment  of  error — so  that  we 
shall  consider  the  contract,  as  we  did  on  the  former  appeal,  as  an 
executory  sale,  by  the  manufaicturer,  of  a  specific  article  of  a 
well-recognized  kind  or  description  in  the  market,  namely,  a  good 
quality  of  bricks  of  the  grade  known  as  "common."  There  was 
an  implied  condition  of  this  contract  that  the  bricks  should  con- 
form to  the  description,  be  of  good  material,  and  well  made,  ac- 
cording to  the  description,  but  none  that  they  would  answer  the 
purpose  for  which  they  were  purchased.  As  to  this,  the  rule 
of  oayeat  emptor  applies:  ****  Goulds  v.  Prophy,  42  Minn.  109. 
Part  of  the  testimony  stricken  out  related  to  an  alleged  defect 
in  the  clay  used  in  making  the  bricks,  and  tended  to  show  that 
plaintiff  must  have  known  of  the  unsuitability  of  the  material. 
A  good  deal  has  been  written  on  the  subject,  and  the  confound- 
ing of  conditions  precedent  with  implied  warranties  has  resulted 
in  great  confusion  and  oonfliot  in  the  decisions;  but  we  hold  the 
only  just  rule  in  siuch  cases  to  be,  that  if  a  manufacturer  know- 
ingly uses  unsuitable  and  defective  material  in  the  manufacture 
of  an  ari;icle  sold  in  the  market  by  description,  he  is  liable  for 
any  latent  defect  not  disclosed  to  the  purchaser:  Hoe  v,  Sanborn, 
21  N.  Y.  552;  78  Am.  Dec.  163;  White  v.  Miller,  71  K  Y.  118; 
27  Am.  Rep.  13.  See,  also,  10  Am.  &  Eng.  Ency.  of  Law,  85, 
tit.  'implied  Warranty,"  particularly  par.  7;  also,  Randall  v. 
Newson,  2  Q.  B.  Div.  102;  19  Moak,  243. 

On  the  trial,  there  was  considerable  testimony  offered  and  re- 
ceived, and  some  offered  and  rejected,  with  respect  to  hidden  or 
latent  defects  in  the  bricks,  but  finally  the  cooirt  struck  out  all 
evidence  theretofore  received  as  admissible,  under  the  allegations 
concerning  hidden  or  latent  defects,  each  of  the  defendants  duly 
excepting.  At  the  time  of  the  ruling,  the  court  gave  no  reason 
for  it,  so  far  as  is  shown  by  the  record  before  us,  and  we  are  at 
a  loss  to  understand  why  the  ruling  was  made.  Counsel  for  re- 
spondent seeks  to  sustain  it  by  urging  that  such  testimony  was 
inadmissible  under  the  pleadings,  beoa.use  the  allegation  in  the 
answer  of    the  Hurd  company  was,  that    the  hidden    defect  of 
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which  it  complained  was  in  the  "construction"  of  the  hricks,  wliile 
all  the  endence  brooight  under  the  ruling  showed,  if  anything, 
that  the  defect  was  in  the  clay  used  by  plaintiff.  If  this  was  a  fair 
statement  of  the  allegations  of  the  answer  mentioned — and  we 
do  not  think  it  is — the  argument  possesses  no  merit,  for  the  word 
"construction'*  referred  to  the  making  oif  the  bricks.  They  cooild 
be  "constructed,"  or  made,  so  as  to  be  defective,  by  using  poor 
OT  woriiiless  clay,  as  well  as  by  using  defective  machinen^  or  by 
the  employment  of  incompetent  workmen.  Agaan,  counsel's  crit- 
icism of  this  answer  does  not  reach  that  (made  by  defendant  Hood. 
No  other  suggestion  is  made  by  counsel  as  a  ground  for  sustain- 
ing the  ruling,  and  we  have  none  in  mind.  If  the  bricks  were 
not  whai  plaintiff  agreed  to  deliver,  did  not  conform  to  the  condi- 
tions of  its  contract  as  to  kind,  quality,  or  grade,  and  this  was 
*®*  visible  when  they  reached  the  purchaser,  or  coidd  then  have 
been  discovered  by  the  use  of  ordinary  means,  the  latter  could 
have  refused  to  accept  them.  No  one  can  question  this  right. 
If.  as  alleged,  they  were  apiparently  of  the  kind,  quality,  and 
grade  contracted  for,  were  used  in  the  belief  that  they  fully  an- 
swered the  conditions  of  the  agreement  in  this  respect,  and  it 
was  then  discovered  that,  by  reason  of  latent  defects  of  such  a 
character  as  to  mislead  and  deceive,  having  a  fault  which  could 
only  be  determined  and  developed  by  exposure  in  the  walls,  the 
bricks  did  not  conform  to  the  conditions,  as  to  kind,  quality,  or 
grade  on  which  they  were  purchased  and  used,  the  defense  at- 
tempted was  open  to  defendants.  The  testimony  stricken  out 
tended  to  prove  part  of  such  a  defense,  and  was  admissible  under 
the  pleadings. 

We  feel  compelled,  in  conclusion,  to  allude  to  certain  italicized 
language  found  in  the  brief  of  counsel  for  appellant  Hurd  com- 
pany, which  was  designed  to  and  does  reflect  severely  upon  the 
trial  court,  and  not  only  to  express  our  surprise  that  it  should  ap- 
pear as  part  of  an  argriment  presented  to  this  court,  but  to  say, 
further,  that  it  is  unworthy  of  counsel,  uncalled  for,  and  that  on 
all  occasions  counsel  must  not  forget  to  be  respectful  to  the 
courts. 

Ordetre  reversed. 

SALES -IMPLIED  WARRANTY  OF  QUALTTY.-The  enle  of  • 
chattel  by  a  particulnr  rleHcription  in  a  warranty  that  tde  article  buI>1  is 
of  the  kirnl  R[M'cifie«l:  Fairhank  Canning  Co.  v.  Metzjfer,  118  N.  Y.  2(50; 
16  Am.  St.  Kep.  753,  and  note.  In  executory  salen,  as  of  a  large  quan- 
tity of  brick  to  Ito  ilelivure<i  from  time  to  time,  an  implieil  warranty  of 
qnatity  exiata:  Bushman  v.  Taylor,  2  fnfl.  App.  12;  60  Am.  Pt.  Hep. 
228,  and  note.  See,  alio,  the  note  to  Morao  v.  Moore,  23  Am.  St.  liep. 
794. 
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SALES— LATENT  DEFECTS.— A  manufacturer  who  sells  goods  of 
his  own  manufacture  impliedly  warrants  that  they  are  free  from  any 
latent  defects  growing  out  of  the  process  of  manufacture;  but  he  is  not 
liable  for  any  latent  defect  in  the  material  which  he  is  not  shown  and 
cannot  be  presumed  to  have  known:  Hoe  v.  Sanborn,  21  N.  Y.  552;  7S 
Am.  Dec.  163,  and  note. 


Cater  v.  Northwestern  Telephone  Exchange  Ca 

[60  Minnesota,  639.] 

TELEPHONE  COMPANIES— POLES  IN  HIGHWAY— ADDI- 
TIONAL SERVITUDE. — ^The  erection  and  maintenance  under  legislative 
authority  of  poles  and  wires  in  a  rural  highway  for  a  telephone  line  for 
public  use  is  not  an  additional  servitude,  for  which  the  abutting  land- 
owner, who  is  also  the  owner  of  the  fee  in  the  highway  subject  to  th& 
public  easement,  is  entitled  to  compensation. 

Action  to  compel  defendant  to  remove  its  telephone  line  front 
the  public  higlinvay,  and  to  enjoin  it  from  maintaining  such  line. 
Judgm,ent  dismissing  the  action.  Appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

0.  Ta,ylor  and  Bruckart  &  Brower,  for  the  appellant 

Hale,  Morgan  &  Montgomery,  for  the  respondent. 

•*^  MITCHELL,  J.  The  defendant  is  a  domestic  corporation 
authorized  to  erect  and  maintain  telephone  exchanges  and  lines. 
It  has  constructed  a  telephone  line  between  the  cities  of  Minne- 
apolis and  St.  Cloud,  a  part  of  which  is  on  and  along  the  side 
of  a  niral  highway,  the  fee  of  which,  subject  to  the  public  ease- 
ment, is  in  the  plaintiff,  who  is  the  owner  of  the  abutting  land. 
It  was  built  without  his  consent  and  against  his  protest.  It  con- 
sists of  poles  planted  in  the  soil  at  a  distance  of  one  hundred  and 
seventy  feet  from  each  other,  upon  which  vsdres  are  stretched. 
The  defendant  claims  the  right  to  construct  and  maintain  this  line 
solely  by  virtue  of  the  Greneral  Statutes  of  1894,  section  2641. 
This  action  was  brought  to  compel  the  defendant  to  remove  its 
poles  and  wires  from  the  highway.  It  is  not  claimed  that  the 
line  is  not  constructed  in  strict  accordance  with  the  requirements 
of  the  statute.  Neither  did  the  plaintiff  either  allege  or  prove 
that  it  has  caused  any  substantial  pecuniary  damage  or  injury 
to  himself  or  his  property.  He  plants  himself  squarely  upon  the 
proposition  that  the  erection  and  maintenance  of  telephone  poles 
and  wires  is  not  within  the  public  easement  in  a  highway,  but 
constitutes  the  imposition  of  an  additional  servitude  upon  his 
land;  and  that  is  the  question  presented  by  this  appeal.  The 
question  is  res  integra  in  this  state,  and  the  decisions  in  other 
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etates  upon  it,  as  well  as  upon  the  kindred  one  as  to  telegraph 
lines,  are  conflicting.  Hence  we  feel  at  liberty  to  decide  the  ques- 
tion entirely  upon  principle. 

From  the  manner  in  which  the  case  has  been  discussed  by 
counsel,  we  assume  that  defendant's  telephone  line  is  for  the  use 
of  the  public  upon  pajrment  of  certain  charges.  Therefore  the 
use  to  which  •***  the  highway  has  been  appropriated  by  the  de- 
fendant is  a  public  one.  The  tranamission  of  intelligence  by  tele- 
graph or  telephone  is  a  business  of  a  public  character,  to  be  con- 
ducted under  public  control,  in  the  same  manner  as  the  trans- 
portation of  persons  or  property  by  common  carriers.  But,  of 
course,  the  fact  that  this  is  a  public  use  gives  the  legislature  no 
right  to  authorize  the  taking  of  private  propeity  for  it  without 
pacing  compensation.  The  proposition  is  equally  elementary 
that  the  acquisition  by  the  public  of  one  easement  in  laaid  gives 
no  right  to  another  and  different  easement.  The  public  cannot 
go  beyond,  but  must  be  confined  within,  the  general  purpose  for 
which  the  easement  was  granted  or  acquired  from  the  owner  of 
the  soil.  Hence,  whether  an  easement  authorizes  the  use  of 
land  in  a  particular  way  depends  upon  the  nature  and  extent  of 
the  easement.  These  propositions  are  so  nearly  axiomatic  that 
they  will  not  be  disputed  by  anyone. 

The  question,  then,  is,  What  is  the  nature  and  extent  of  the 
public  easement  in  a  highway?  If  there  is  any  one  fact  estab- 
lished in  the  history  of  society  and  of  the  law  itself,  it  is  that  the 
mode  of  exercising  this  easement  is  expansive,  developing  and 
growing  as  civilization  advances.  In  the  most  primitive  state  of 
society,  the  conception  of  a  highway  was  merely  a  footpath;  in  a 
slightly  more  advanced  state,  it  included  the  idea  of  a  way  for 
pack  animals;  emd,  next,  a  way  for  vehicles  drawn  by  animals — 
«(>n?tit.iiting,  respectively,  the  "iter,"  the  "actus,"  and  the  "via" 
of  the  Romans.  And  thus  the  methods  of  using  public  highways 
expanded  with  the  growth  of  civilization,  until  to-day  our  urban 
highways  are  devoted  to  e  variety  of  uses  not  known  in  foraner 
times,  and  never  dreamed  of  by  the  owners  of  the  soil  when  the 
public  easement  was  acquired.  Hence  it  has  become  settled 
that  the  easement  is  not  limited  to  the  particular  methods  of  use 
in  vogue  when  the  easement  was  acquired,  but  includes  all  new 
and  improved  methods,  the  utility  and  general  convenience  of 
which  may  afterward  be  discovered  and  developed  in  aid  of  the 
general  purpose  for  which  highways  are  designed.  And  it  is  not 
iMfltonal  that  thopo  no^v  and  impixvfd  nufho(l<  of  n*;*"  wen'  nnt 
contemplated  by  the  owner  of  the  land  when  the  easement  waa 
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acquired,  and  are  more  oneroois  to  him  than  those  then  in  use. 
Another  proposition,  which  we  believe  to  he  sound,  is  that  the 
public  easement  in  a  highway  is  not  limited  to  travel  ot  trans- 
portation of  '***  persons  or  property  in  movable  vehicles.  This 
is,  doubtless,  the  principal  and  most  necessary  use  of  highways, 
and  in  a  less  advanced  state  of  society  was  the  only  known  use, 
as  the  etyanology  of  the  word  'Vay"  indicates.  And  the  courts, 
which,  as  a  rule,  are  exceedingly  conservative  in  following  old 
definitions,  have  often  seemed  inclined  to  adhere  to  this  original 
conception  of  the  purpose  of  a  highway,  and  to  exclude  every 
form  O'f  use  that  does  not  strictly  come  within  it.  But  it  ia 
now  universally  conceded  that  urban  highways  may  be  used  for 
constructing  sewers  and  laying  pipes  for  the  transmission  of  gas, 
water,  and  the  like  for  public  use.  Some  courts  put  this  on  the 
ground  that  these  uses  are  merely  incidental  to,  and  in  aid  of, 
travel  on  the  streets.  Other  courts  put  it  on  the  ground  that 
such  uses  are  contemplated  when  the  easement  in  urban  ways  is 
acquired,  but  not  in  the  case  of  rural  highways.  But  it  seems  to 
us  that  neither  of  these  reasons  is  either  correct  or  satisfactory. 
The  uses  referred  to  of  urban  streets  are  not  in  aid  of  travel,  but 
are  themselves  independent  and  primary  uses,  although  all  with- 
in the  general  purpose  for  which  highways  are  designed.  Neither 
can  a  distinetion  between  urban  and  rural  ways  be  sustained  on 
the  ground  that  such  uses  were  contemplated  when. the  public 
e>aseone(nt  was  acquired  in  the  former,  but  not  when  the  easement 
was  acquired  in  the  latter.  As  a  matter  of  fact,  most  of  these 
uses  were  unknown  when  the  public  easement  was  acquired  in 
many  of  the  streets  in  the  older  cities.  Indeed,  many  of  what 
are  now  urban  highways  were  merely  countiy  roads  when  the  pub- 
lic acquired  its  easement  in  them,  and  doubtless  many  highways 
that  are  now  merely  country  roads  will  in  time  become  urban 
streets.  When  such  changes  occur,  will  the  abutting  owners  be 
entitled  to  new  compensation  before  the  public  can  build  sewere 
or  lay  water  or  gas  pipes  in  these  streets? 

It  seems  to  us  that  a  limitation  of  the  public  easement  in  high- 
ways to  travel  and  the  transportation  of  persons  and  property  in 
movable  vehicles  is  too  narrow.  In  our  judgment,  public  high- 
ways, whether  urban  or  rural,  are  designed  as  avenues  of  coan- 
munication;  and,  if  the  original  conception  of  a  highway  was  lim- 
ited to  travel  and  transportation  of  properi;yin  movable  vehicles  it 
was  because  these  were  the  only  modes  of  communication  then 
Icnown;  that  as  civilization  advances,  and  new  and  improved  meith- 
ods  of  communication  and  transportation  are  developed,  these  are 
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all  in  aid  of  and  witMn  '^^  the  general  purpose  for  which  high- 
ways are  designed.  Whether  it  be  traved,  the  transportation  of 
persons  and  property,  or  the  transmission  of  intelligence,  and 
whether  accomplished  by  old  methods  or  by  new  ones,  they  are 
all  included  within  the  public  '^highway  easement,"  and  impose 
no  additional  servitude  on  the  land,  provided  they  are  not  incon- 
sistent with  the  reasonably  safe  and  practical  use  of  the  highway 
in  other  and  usual  and  necessary  modes,  and  provided  they  do 
not  unreasonably  impair  the  special  easements  of  abutting  own- 
ers in  the  street  for  purposes  of  access,  light,  and  air.  It  is  im- 
practicable, as  well  as  dangerous,  to  attempt  to  lay  down,  except 
in  this  general  form,  any  rule  or  test  of  universal  application  as 
to  what  is  OT  what  is  not  a  legitimate  "street  or  highway  use." 
Courts  have  often  attempted  to  do  so,  but  have  always  been  com- 
pelled by  the  logic  of  events  to  shift  their  ground.  The  only 
safe  way  is  to  keep  in  mind  the  general  purpose  of  highways,  and 
adopt  a  gradual  process  of  inclusion  and  exclusion  as  cases  arise. 
Thia  court  has  held,  in  common  with  the  great  majority  of 
courta,  that  an  ordinary  commercial  railroad  imposes  an  addi- 
tional servitude  on  a  street,  and  we  applied  a  test  as  to  what  did 
and  did  not  constitute  an  additional  servitude.  As  far  as  it  went, 
and  as  applied  to  such  a  case,  the  test  was  doubtless  correct;  but, 
after  all,  the  bottom  fact  upon  which  the  decision  really  rests 
was,  thait  such  an  appropriation  of  a  street  was  practically  sub- 
versive of  its  use  by  the  public  in  the  ordinary  way,  and  also 
unrea.sonably  impaired  the  special  easements  of  abutting  owners. 
So,  too,  the  New  York  elevated  railway  cases  were  discussed  and 
reasoned  at  great  length;  but  in  their  final  analysis  the  real 
ground  upon  which  those  structures  were  held  to  impose  an  addi- 
tional servitude  was,  not  that  they  were  immovable,  or  were  above 
the  surface  of  the  ground,  but  because  they  unreasonably  impaired 
the  easements  of  abutting  owners  in  the  streets  for  purposes  of 
access,  light,  and  air.  How  far  a  particular  method  of  using  a 
street  must  interfere  with  other  methods  of  its  use  by  the  public, 
or  with  the  special  easements  of  abutting  owners,  in  order  to  con- 
gtitute  an  additional  servitude  or  amount  to  a  nuisance,  is  not  in- 
Tolvcd  in  the  present  case. 

An  argument  BometimeB  advanced  why  telegraph  and  tele- 
phone lines  constitute  an  additional  servitude  is,  that  the  struc- 
tures are  immovable.  It  is  said  that  "the  primary  law  of  the 
itreet  is  motion."  **•  It  is  true,  motion  is  the  law  of  the  street, 
in  the  sense  that  the  person  or  thing  to  be  transmitted  or 
transported  must  move;  but  it  is  not  true  in  the  sense  that  the 
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medium  or  agency  by  or  througli  which  it  is  conveyed  or  trans- 
mitted must  move.  Pipes  laid  for  the  transmission  of  water,  gae, 
and  steam  are  immovable.  So  are  the  tracks  of  street  railways, 
also  the  poles  and  wires  of  the  trolley  system.  And  it  can  make 
no  difference  in  principle  whether  the  immovable  structure  is  on, 
under,  or  above  the  surface  of  the  ground,  for  the  rights  of  the 
owner  of  the  fee  are  the  same  in  either  case.  Subject  only  to 
the  public  easement  for  highway  purposes,  he  remains  the  owner 
of  the  land  upward  and  downward  indefinitely.  If  the  transonis- 
sion  of  intelligence  by  telegraph  or  telephone  is  not  included  in 
the  public  easement  in  a  highway,  it  would  be  equally 
an  invasion  of  his  rights  of  property,  even  if  the  wires 
were  placed  xinderground.  if  an  immovable  structure  in 
a  highway  constitutes  an  additional  servitude,  it  is  not 
merely  because  it  is  immovable,  but  because  it  unrea- 
sonably interferes  with  the  general  use  of  the  street  by  the 
public,  or  because  it  unreasonably  impairs  the  special  easements 
of  abutting  owners. 

It  can  hardly  be  necessary  to  say  that  the  fact  that  telephone 
and  telegraph  lines  are  owned  by  private  companies,  and  not  by 
the  state,  is  not  material,  provided  they  are  authorized  by  the 
state,  and  are  devoted  to  a  public  use.  No  such  structures  can 
be  put  in  the  highways  except  by  authority  of  the  state,  and  then 
only  for  a  public  use.  The  state  can  say  how  they 
shall  be  constructed  and  operated.  When  public  inter- 
est demands,  the  state  can  require  the  wires  to  be  put  under 
ground,  as  they,  doubtless,  should  be  in  cities  of  any  consid- 
erable size.  So  far  as  there  is  any  distinction  between  rural 
and  urban  highways,  there  would  be  much  more  reason  for  hold- 
ing such  structures  an  additional  servitude  in  the  latter  than  in 
the  former.  It  is  a  matter  of  common  knowledge  that  telegraph 
and  telephone  lines  along  the  side  of  a  country  road  rarely,  if 
ever,  appreciably  interfere  with  either  public  travel  or  the  ease- 
ments of  the  abutting  landowners;  whereas,  in  the  cities,  espe- 
cially on  business  streets,  where  the  buildings  extend  out  to  the 
hue  of  the  street,  the  numerous  wires  stretched  upon  the  cross- 
arms  frequently  materially  interfere  with  access,  light,  and  air, 
as  well  as  render  protection  of  the  buildings  more  difficult  in 
case  of  fire. 

'^'^  There  is  a  further  consideration  that  is  entitled  to  weight. 
"We  cannot  pretend  ignorance  of  the  fact  that  in  this  state,  from 
the  earliest  times,  the  right  to  appropriate  highways  for  telegraph 
lines  has  been  asserted,  and  almost  universally  ax^quiesced  in 
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by  the  owners  of  abutting  estates.  The  legislature  has  for 
nearly  thirty  years  assumed  that  this  right  existed,  by  enacting  a 
statute  authorizing  it  In  1881,  when  the  newer  invention  of 
telephones  was  coming  into  general  use,  the  legislature  amended 
the  statute  extending  the  same  right  to  telephone  companies. 
This  has  also  been  generally  acquiesced  in  by  the  public.  This 
constitutes  a  popular  construction  of  "the  law  of  the  road,"  and 
a  popular  verdict  as  to  what  public  convenience  requires,  which 
courts  can  hardly  afford  to  ignore.  The  telephone  is  still  a  com- 
paratively new  invention.  Nohvithstanding  the  high  chargea 
for  its  use  which  the  proprietors  of  the  patents  have  been  enabled 
to  exact,  it  has  already  become  a  common  medium  of  communica- 
tion, not  only  between  residents  of  the  same  city,  but  also  be- 
tween neighboring  towns  and  villages,  and,  with  the  develop- 
ment of  the  long-distance  telephone,  even  between  towns  and 
cities  hundreds  of  miles  apart.  With  the  expiration  of  the  pat- 
CTits,  the  charges  for  its  use  are  now  being  rapidly  reduced.  The 
present  possibilities  of  the  telephone  as  a  means  of  communica- 
tion are  very  great.  It  is  not  impossible  that  it  may  soon  become 
a  common  and  cheap  mode  of  communication,  not  merely  be- 
tween towns,  but  also  between  residents  of  the  country  and  of 
the  towns,  or  even  between  the  rural  residents  themfielves.  It 
may  be,  as  advocated  by  many  as  to  telegraphs,  that  the  govern- 
ment ^vill  at  some  day  assume  the  function  of  furnishing  all  such 
service  to  the  public.  Telephone  lines  must  be  placed  in  the 
hi^'^hways.  It  is  the  only  practicable  place  to  put  them.  The 
only  question  is,  whether  a  new  rip^ht  to  do  so  must  be  acquired 
from  the  owners  of  property  abutting  on  the  highways. 

We  are  not  unmindful  that  private  property  cannot  be  taken 
for  a  public  use  without  compensation,  however  important  that 
public  use  is.  We  are  not  forgetful  of  the  fact  that  care  should 
be  taken  that,  in  the  popular  zeal  for  modern  public  improve- 
ments, the  burden  of  furnishing  these  improvements  should  not 
be  shifted  from  the  public,  and  imposed  upon  any  particular 
class  of  individuals.  But  viewing,  as  we  do,  liighwavs  as  being 
designed  as  public  avenues  of  '^**  travel,  trallic,  and  communi- 
cation, the  use  of  which  is  not  necessarily  limited  to  travel  and 
the  transportation  of  property  in  moving  vehicles,  but  extendi  as 
well  to  communication  by  the  transmission  of  intelligence,  it 
Bocms  to  ua  that  such  a  use  of  a  highway  is  within  the  general 
purpose  for  which  highways  are  designed,  and,  within  Uie  limita- 
tions which  we  have  suggested,  does  not  impose  an  additional 
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servitude  upon  the  land;  in  short,  that  it  is  merely  a  newly  dis- 
covered method  of  using  the  old  public  easement. 

We  have  thus  far  referred  to  the  appropriation  of  highways 
for  telegraphs  and  for  telephones  as  if  both  stood  on  the  same 
ground,  and  involved  the  same  principle.  But  the  only  question 
before  us  is,  whether  a  telephone  line  imposes  an  additional  ser- 
vitude on  a  highway;  and  the  decision  of  the  court  must  be 
deeaned  to  be  confined  to  that  question,  leaving  the  question  as 
to  telegraph  lines  to  be  authoritatively  decided  when  it  is  pre- 
sented and  argued,  so  that,  if  there  be  any  distinction  between 
the  two,  an  opportunity  may  be  given  to  point  it  out. 

Order  aflBrmed. 

MR.  CHIEF  JUSTICE  START  dissented,  and  in  the  course  of  his 
remarks,  said :  "A  highway  primarily  is  simply  a  public  easement  or 
servitude,  for  travel  and  passage  of  persons,  animals,  and  things,  carry- 
ing with  it,  as  an  incident,  the  right  of  the  public  to  use  the  soil  for  the 
purpose  of  the  repair  and  improvement  of  the  way,  and,  in  cities  and 
populous  places,  the  further  right  to  use  the  street  for  the  more  general 
purposes  of  sewerage,  the  distribution  of  water  and  light,  and  the  fur- 
thennce  of  public  health,  safety,  and  convenience.  The  owner  of  the 
land  over  which  the  highway  passes  retains  the  fee  thereof  and  all 
rights  of  property  therein  not  incompatible  with  the  public  easement 
therein  as  here  defined:  2  Dillon  on  Municipal  Corporations,  sec.  688; 
Angell  &  Durfee  on  Highways,  sec.  301.  While  the  fundamental  idea  of 
a  highway  is  that  it  is  for  public  travel,  yet  the  purposes  for  which  it 
was  acquired  are  not  limited  to  travel  and  passage  in  the  then  known 
vehicles  and  methods,  for  all  new  vehicles  and  methods  of  travel  thereon, 
which  are  not  inconsistent  with  the  safe  and  practicable  use  of  the  high- 
way for  travel  in  the  ordinary  methods  are  included  in  the  public  ease- 
ment. Accordingly,  it  has  been  held  by  nearly  all  of  the  recent  author- 
ities that  the  operation  of  a  street  railway  for  the  transportation  of 
persons  only,  whether  the  motive  power  is  animal  or  mechanical,  in- 
cluding electricity,  with  the  necessary  poles  and  wires  to  communicate 
the  power  to  the  car  or  vehicle  to  be  moved,  is  not  an  additional  servi- 
tude: Taggart  v.  Newport  Street  Ry.  Co.,  16  R.  I.  668?  Halsey  v.  Rapid 
Transit  etc.  Ry.  Co.,  47  N.  J.  Eq.  380.  The  authorities,  in  reference  to 
Buch  street  railways,  proceed  upon  the  basis  that  such  new  use  of  the  street 
ie  similar  to  that  for  which  the  street  was  originally  acquired,  or,  in  other 
words,  it  is  merely  a  newly  discovered  method  of  exercising  the  old 
public  easement  for  travel  and  passage  of  persons  and  things  along  the 
public  street.  This  principle  has  been  extended,  by  a  limited  number 
of  adjudged  cases,  to  the  erection  and  use  of  telephone  and  telegraph 
poles  and  wires  in  the  streets  for  the  purpose  of  transmitting  intelli- 
gence. The  analogy,  however,  between  a  telephone  line  and  the  pur- 
poses for  which  a  country  highway  is  acquired  is  remote,  if  not  fanciful ; 
and  it  is  safe  to  say  that  such  use  of  the  highway  was  not  within  the 
contemplation  of  the  parties  when  the  damages  for  the  public  easement 
■were  assessed  or  the  right  of  passage  dedicated.  The  use  of  the  highway 
ior  a  telephone  line  is  essentially  distinct  from  its  use  for  travel.    The 
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right  of  the  public  in  the  ordinary  highway  is  to  pass  along  npon  it,  not 
to  remain  stationary;  and  it  would  be  just  as  reasonable  to  claim  that 
towers  erected  in  the  highway  for  the  purpose  of  transmitting  intelli- 
gence by  signal  lights  were  not  an  additional  servitude,  as  to  make  such 
a  claim  for  telephone  poles.  In  each  case,  there  would  be  an  exclusive 
use  and  possession  of  a  portion  of  the  highway,  in  no  manner  connected 
with  the  movement  of  vehicles  or  cars  of  any  kind,  which  cannot  he 
properly  regarded  as  a  new  method  of  exercising  the  old  public  ease- 
ment for  travel  and  passage.  The  adjudged  cases  upon  this  subject  are 
conflicting,  but  the  later  cases  and  the  weight  of  authority  sustain  the 
doctrine  that  a  telegraph  or  telephone  line  along  the  highway,  where 
the  fee  thereof  is  in  the  abutting  owner,  is  foreign  to  its  nse,  and  an 
additional  servitude,  for  which  such  owner  is  entitled  to  compensation  ; 
and  that  the  legislature  cannot  authorize  the  imposition  of  such  servi- 
tU'le  without  also  providing  for  such  compensation:  Willis  v.  Erie  etc. 
Co.,  37  Minn.  347;  Board  of  Trade  etc.  Co.  v.  Burnett,  107  111.  607;  47 
Am.  Rep.  453;  Broome  v.  New  York  etc.  Co.,  42  N.  J.  Eq.  141;  Wes- 
tern Union  Tel.  Co.  v.  Williams,  86  Va.  696;  19  Am.  St.  Rep.  908; 
Stowers  v.  Postal  etc.  Co.,  68  Miss.  559;  24  Am.  St.  Rep.  290;  Chesa- 
peake etc.  Co.  V.  Mackenzie,  74  Md.  36;  28  Am.  St.  Rep.  219,  and  notes; 
Pacific  etc.  Co.  v.  Irvine,  49  Fed.  Rep.  113;  Lewis  on  Eminent  Domain, 
aec.  131 ;  Eels  v.  American  etc.  Co.,  143  N.  Y.  133;  Elliott  on  Roads  and 
Streets,  534;  Tiedeman  on  Municipal  Corporations,  8»c.  297.  The  oppo. 
site  doctrine  is  held  in  the  following  cases,  by  a  divided  court,  except 
in  the  last  case  cited,  and  in  that  one  the  fee  was  in  the  public:  Pierce 
v.  Drew,  136  Mass.  75;  49  Am.  Rep.  7;  Julia  Building  Assn.  v.  BeU  Tel. 
Co.,  88  Mo.  258;  67  Am.  Rep.  398;  People  v.  Eaton,  100  Mich.  208;  Ir- 
win  V.  Great  etc.  Co.,  37  La.  Ann.  63.  In  the  first  two  cases,  the  dis- 
senting opinions  are  so  vigorous  as  to  largely  neutralize  the  decisions  as 
auttionties  outside  of  the  jurisdiction  of  the  court  announcing  them. 
The  latest  decision  upon  this  question  is  that  of  the  New  York  court  of 
appeals  in  the  case  of  Ei-ls  v.  American  etc.  Co.,  143  N.  Y.  133,  which 
was  in  all  substantial  particulars  similar  to  the  one  at  bar.  It  ably  dis- 
cusses the  question  on  princijile,  and  reaches  the  unanimous  conclusion 
that  the  occupation  of  a  rural  liigliway  by  a  telegraph  and  teleplione  com* 
pany  for  the  erection  of  its  poles  is  an  additional  servitude,  for  which  tho 
owner  of  the  fee  is  entitled  to  compensation. 

"  I  am  of  the  opinion,  upon  both  principle  and  authority,  that  the 
planting  of  telephone  posts  npon  a  public  highway  in  the  country,  the 
fee  whereof  is  in  the  abutting  owner,  is  an  additional  servitude,  an  ap« 
propriation  of  private  property,  and  unlawful  as  to  such  owner,  unless 
tlie  right  to  do  so  is  acquired  by  contract  or  condemnation.  In  reach- 
ing this  conclusion,  I  am  not  unmindful  of  ttie  fact  that  the  use  of  the 
telephone  is  a  beneficial  and  public  use;  but  private  property  cannot  be 
taken  for  public  use  without  com^n  nsation  first  paid  or  secured,  no  mat- 
ter how  small  its  value.  This  is  the  constitutional  right  of  the  humblest 
intlividual,  which  must  not  be  lost  sight  of  in  our  enthusiasm  over  tho 
public  benefits  conferred  by  the  telegraph  and  telephone,  or  in  our  de- 
sire to  promote  the  public  welfare." 

BUCK,  J.,  aloo  diB»ente<l,  and  said:  "There  are  several  methods  by 
which  a  highway  may  be  established;  for  instance,  by  condemnation. 
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dedication,  and  by  prescription.  In  the  case  of  condemnation,  damages 
are  usually  assessed  by  way  of  compensation  for  the  injury  sustained. 
But,  in  case  of  dedication  and  prescription,  damages  are  not  assessed, 
although  in  law  all  of  these  methods  are  equally  effective.  Yet,  as  in 
cases  of  prescription  where  a  man's  property  is  secured  for  public  use 
without  compensation,  there  should  not  be  added  to  such  property  a 
greater  burden  than  was  contemplated  by  the  owner  when  he  offered 
his  rights  in  the  premises  to  become  inferior  to  those  of  the  public.  It 
is  a  well-established  rule  of  law  that  the  owner  of  land  burdened  with  a 
highway  has  all  of  the  rights  of  the  soil  not  inconsistent  with  its  use  for 
public  purposes,  and  for  which  it  was  originally  established.  The  title 
to  the  soil  remains  in  the  owner,  and  any  interference  with  it  by  anyone 
to  the  injury  of  the  owner,  and  not  consistent  with  the  purpose  for 
which  it  was  originally  established,  renders  the  person  so  interfering 
liable  in  damages.  The  constitutional  provision,  so  familiar  to  all,  that 
private  property  shall  not  be  taken  for  public  use  without  just  compen- 
sation first  paid  or  secured,  ought  to  stand  as  a  continual  barrier  against 
all  wrongful  encroachments  upon  private  rights.  The  aggregate  of  the 
private  rights  injuriously  affected  by  the  majority  opinion  in  this  state 
is  very  great,  possibly  greater  than  those  which  will  be  benefited  by 
the  result  of  that  opinion.  The  owners  of  urban,  suburban,  and  rural 
property  are  very  numerous,  and  must  necessaily  be  thus  seriously 
affected  in  many  instances.  Now,  a  public  highway  is  established  for 
an  uninterrupted  passage  for  animals  and  vehicles,  and  to  allow  persons 
to  pass  and  repass,  go  and  return  at  their  pleasure,  and  without  inter- 
ruption. It  is  an  easement  which  the  public  have  in  the  land,  with  the 
incidental  right  on  the  part  of  the  public  authorities  to  keep  it  in  re- 
pair. The  damages  are  accepted  by  the  owner  with  the  understanding 
that  it  is  for  this  purpose  that  the  highway  is  established.  Or,  if  the 
highway  is  established  by  dedication  or  user,  the  same  implication 
would  arise.  Now,  is  the  erection  of  telephone  poles  in  a  street  or  high, 
way,  with  its  numerous  wires  connecting  the  poles  upon  crossbars,  an 
entirely  new  use  of  the  highway,  and  an  additional  burden  to  the  owner, 
for  which  additional  compensation  should  be  provided, or  is  it  a  mere 
modification  of  the  public  servitude?  If  it  is  a  change  wholly  toreign  to 
the  ordinary  purposes  of  a  highway,  then  the  adjoining  owner  is  en- 
titled to  compensation. 

Dillon  on  Municipal  Corporations,  volume 2,  section  698 a,  says:  "On 
the  whole,  the  safer,  and  perJiaps  sounder,  view  is,  that  such  a  use  of 
the  street  or  highway,  attended,  as  it  may  be,  especially  in  cities,  with 
serious  damage  and  inconvenience  to  the  abutting  owner,  is  not  a  street 
or  highway  use  proper,  and  hence  entitles,  such  owner  to  compensation 
for  such  use,  or  for  any  actual  injury  to  his  property  caused  by  poles 
gnd  lines  of  wire  placed  in  front  thereof."  In  the  prevailing  opinion  in 
this  case,  it  is  said  that,  "if  there  is  any  one  fact  established  in  the  his- 
tory of  society  and  of  the  law  itself,  it  is  that  the  mode  of  exercising 
this  easement  is  expansive,  developing  and  growing  as  civilization  ad- 
vances." If  by  this  is  meant  that  certain  changed  conditions  may  arise 
which,  for  the  first  time,  demand  the  application  of  the  common  law  to 
such  changed  conditions,  the  statement  may  be  correct;  but  the  law 
itself  always  existed,  although  it  may  never  before  have  been  applied 
or  called  into  actual  operation,  and  especially  so  as  to  establish  a  prece- 
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dent.  Public  Hentiment  may  change,  and  the  onward  spirit  of  the 
tiroes  demand  that  it  shall  have  its  way,  but  the  well-established  prin- 
ciples  of  the  common  law  are  unchangeable,  and  the  private  right  which 
existed  fifty,  one  hundred,  or  one  thousand  years  ago  should  now  be  as 
eacred  and  inviolate  as  then.  The  current  of  public  sentiment,  chang- 
ing though  it  may,  does  not  create  new  rights;  and  while  it  does,  step 
by  step,  insidiously  attempt  to  appropriate  private  property  for  new 
uses,  it  should  not  be  granted  success,  under  the  guise  of  great  public 
benefit,  to  the  injury  of  the  individual.  And  while  we  speak  of  private 
or  individual  rights  in  this  case,  where  only  one  individual's  rights  are 
to  be  determined,  yet,  in  a  broader  sense,  a  great  body  of  the  public 
may  be  seriously  affected  by  it,  who  are  remediless  under  the  rule  laid 
down  in  the  majority  opinion. 

"  Now,  a  new  use,  even  if  beneficial  to  the  public,  does  not  necessarily 
create  a  new  right  as  against  the  owner  of  thu  land.  The  primary  ques- 
tion is.  Does  it  constitute  au  essential  change,  so  as  to  create  an  addi- 
tional burden?  If  so,  then  it  is  immaterial  how  beneficial  the  new  and 
improved  methods  of  public  travel  or  the  transmission  of  intelligence 
by  telegraph  or  telephone,  or  whether  the  business  is  to  be  conducted 
under  public  control.  It  is  also  quite  immaterial  that  the  erection  of 
these  telephone  poles  was  authorized  by  a  legislative  enactment.  It 
needs  something  more  than  a  legislative  consent  to  deprive  a  man  of 
bis  property  or  prevent  his  absolute  control  of  it.  The  state  itself 
would  have  just  as  much  right  to  erect  telephone  poles  in  the  highway 
as  to  authorize  any  corporation  or  private  person  to  do  so,  and  in  neither 
case  should  it  be  permitted  without  compensation.  Such  an  appropri- 
ation of  the  streets  is  destructive  of  the  ordinary  use  as  public  ways, 
and  inconsistent  with  the  purpose  for  which  they  were  oiiginally  estab- 
lished. 

"In  the  case  of  Eels  v.  American  etc.  Co.,  143  N.  Y.  133,  Justice 
Peckham,  speaking  of  certain  prior  decisions  of  the  New  York  Circuit 
Court  of  Appeals,  said:  'They  show  that  the  primary  or  fundamental 
idea  of  a  highway  is,  that  it  is  a  place  for  uninterrupted  passage  by  men, 
animals,  or  vehicles,  and  a  place  by  which  to  afford  light,  air,  and  access 
to  the  property  of  abutting  owners,  who,  in  this  respt-ct,  enjoy  a  greater 
interest  in  the  street  than  the  general  public,  even  though  their  title  to 
the  land  stops  with  the  exterior  line  of  the  street.  It  is  not  a  place 
which  can  be  permanently  and  exclusively  appropriated  to  the  use  of 
any  person  or  corporation,  no  matter  what  the  business  or  object  of  the 
latter  might  be.  It  was  because  the  highway  was  permanently,  and,  to 
some  extent,  exclusively,  appropriated  by  the  elevated  railroads  that  it 
was  held  that  their  erection,  without  the  consent  of  the  abutting  own- 
era,  was  illegal.'  This  was  said  of  the  streets  in  New  York  city,  where 
the  title  of  the  streets  is  in  the  city.  It  seems  to  me  that  this  rule  can 
be  applied  in  this  state  with  much  greater  force,  where  the  fee  in  the 
street  is  in  the  abutting  owner.  The  principle  announced  in  the  major- 
ity opinion  would,  of  course,  apply  to  our  large  and  populous  cities,  at 
well  as  to  rural  property.  It  is  a  well-known  fact  that  the  streets  in 
our  cities  are  line<l  with  these  telegraph  and  telephone  pol«>s,  covered 
with  crossbars,  and  strung  with  numerous  wires,  making  these  erec- 
tions in  some  respects  dangerous,  and  interfering  with  the  free  and  con- 
venient UM  of  the  property.     If  one  person  or  company  can  do  this,  an- 
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other  one  may  do  the  same.  The  mere  fact  that  the  owner  may  have 
access  to  his  abutting  property,  because  there  is  a  sufficient  space  left 
between  those  poles  for  him  to  pass,  is  certainly  a  poor  justification  tor 
creating  an  additional  burden  upon  his  property,  without  giving  him 
any  remedy  for  damages.  In  large  cities,  these  numerous  erections 
maj'  exclude  light  and  air,  besides  being  an  inconvenience  in  the  use  of 
the  street,  and  a  nuisance  in  several  other  respects.  And  the  erections 
are  not  to  be  temporary,  but  permanent,  continuous,  and  excluding  the 
use  by  the  public  of  that  portion  of  the  highway  occupied  by  them. 
Such  an  exclusive  use  of  a  portion  of  the  highway,  whether  old  or  new. 
it  seems  to  me,  is  not  included  within  the  public  highway  easement. 
If  telegraph  and  telephone  poles  two  feet  in  diameter,  and  thirty  or 
forty  feet  high,  covered  with  crossbars  and  numerous  wires  strung  from 
one  pole  to  another,  erected  in  the  highway  in  front  of  a  man's  resi- 
dence or  business  property,  can  be  there  permanently  maintained,  why 
cannot  a  guardhouse  be  erected  there  also  as  a  permanent  structure, 
upon  the  ground  that  the  poles  and  wires  need  protection  against 
depredators  or  injury?  The  erection  of  telegraph  and  telephone  poles 
is  not  merely  a  new  method  of  exercising  old  rights,  but  the  addition  of 
a  new  servitude  and  essentially  a  new  burden  upon  the  street.  Viewed 
in  this  light,  if  the  necessities  or  luxuries  of  modern  life  are  needed,  let 
those  who  seek  their  enjoyment  and  benefit  pay  for  them,  and  not  secure 
them  at  the  expense  of  additional  burdens  imposed  upon  private  prop- 
erty. It  is  this  compulsory  yielding  up  of  private  rights  and  private 
property  to  concentrated  power  and  wealth  in  the  hands  of  the  few, 
under  the  demands  of  a  so-called  'progressive  civiization,'  that  needs 
judicial  care  and  its  conservative  force  to  see  that  no  new  appropriation 
of  lands  not  embraced  in  the  original  dedication  or  condemnation  shall 
be  permitted.  If  the  erection  of  telephone  and  telegraph  poles  in  our 
public  streets  and  highways  is  simply  a  new  and  improved  method  of 
the  use  of  the  street,  I  fail  to  see  why  any  legislative  permission  was 
necessary,  because  the  telephone  company  would,  in  such  case,  have 
the  same  right  to  the  use  of  the  street  as  any  traveler  thereon. 

"But  suppose  the  right  to  erect  these  electrical  lines  was  included  in 
the  original  establishment  of  the  public  streets  and  highways,  yet  it 
must  be  conceded  that  they  do  constitute  damages  in  a  greater  or  less 
degree,  and,  in  condemnation  cases,  must  the  municipalities  pay  tne 
abutting  owner  for  such  damages?  By  what  constitutional  provision  or 
statutory  law  are  municipal  corporations  authorized  to  levy  a  tax  to  pay 
the  damages  for  a  private  individual  or  a  corporation  to  erect  these 
poles  and  carry  on  the  telephone  or  telegraph  business?  I  assume  that 
no  such  right  exists,  and  shall  we  not  in  the  coming  time  be  met  with 
this  serious  question  of  whether,  upon  the  exercise  of  the  power  of  emi- 
nent domain  by  condemnation  proceedings,  the  possible  or  probable 
erection  of  such  poles  will  not  constitute  an  element  of  damage,  to  be 
assessed  and  paid  by  the  people  to  the  abutting  owner  before  his  prop- 
erty can  be  taken  for  public  use?  And  in  such  case  will  not  further 
complications  arise  in  case  of  the  vacation  of  the  streets  or  highways 
where  these  erections  have  been  made?  The  great  weight  of  authorities 
is  against  the  view  of  the  majority  of  this  court,  and  the  late  decisions 
of  eminent  courts  are  in  accordance  with  the  views  which  I  haveendeav- 
ored  to  express." 
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TELEPHONE  COMPANIES  — POLES  IN  STREETS- ADDI- 
TIONAL SERVITUDES.- "When  the  fee  in  the  bed  of  a  street  or  high- 
way is  in  the  abutting  landowner,  the  planting  of  a  telegraph  or  tele- 
phone pole  therein  is  an  addtional  servitude  imposed  upon  the  land,  for 
which  such  owner  is  entitled  to  compensation,  of  which  he  cannot  be 
deprived  by  statute:  Chesapeake  etc.Telephone  Co.,  74  Md.  36;  28  Am. 
St.  Rep.  219,  and  extcoided  note  fully  discussing  the  subject. 
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HiTB  V.  Metropolitan  Street  Railway  Company. 

[180  MiSBOUBi,  182.1 

PRAC5TI0E— PLEADING.— Plaintiff  cannot  allege  one  cause  of 
action,  and  recover  upon  another  not  stated. 

CARRIERS— NEGLIGENCE— PRESUMPTION.— An  injury  to  a 
passenger,  shown  to  have  been  caused  by  reason  of  some  defect  or  im- 
perfection in  the  carrier's  appliances,  or  by  some  omission  of  duty  or 
negligent  act  of  his  servants,  raises  a  presumption  of  negligence  on  his 
part. 

STREET  RAILWAYS— NEGLIGENCE— PRESUMPTION.— An 
1  ccident  to  a  passenger  on  a  street  railway,  shown  to  have  resiilted  from 
c  perating  the  train  in  such  a  way  as  to  produce  a  jerk  or  lunge  by  which 
such  passenger  was  precipitated  from  the  car,  raises  a  presumption  of 
negUgence  on  the  part  of  the  company  or  its  servants,  but  such  presump 
tion  may  be  overcome  by  proof  that  it  had  used  the  utmost  care  and  dil- 
igence to  prevent  the  accident,  and  that  it  was  produced  by  some  cause 
beyond  its  control,  or  that  the  passenger  was  guilty  of  contributory  neg- 
ligence. 

CARRIERS  OF  PASSENGERS,  NOT  BEING  INSURERS  of 
their  safety,  are  not  responsible  for  injury  to  them,  if  all  reasonable  care, 
skill,  diligence,  prudence,  and  foresight  for  their  safety  have  been  em- 
ployed. 

PRACTICE  DIRECTING  VERDICT.-If  the  evidence  is  of  such 
character  that  the  trial  judge  would  have  a  plain  duty  to  perform  in  set- 
ting aside  the  verdict  as  unsupported  by  the  evidence,  it  is  his  duty  and 
Srerogative  to  interfere  before  submission  to  the  jury,  and  direct  the  ver- 
ict. 

W.  Pratt,  W.  J.  Ferry,  and  L  P.  Dana,  for  the  appellant 

Beebe  &  Watson,  for  the  respondent. 

^^*  BUKGESS,  J.  An  action  for  personal  injuries  sustained 
by  plaintiff,  who  was  a  passenger  on  one  of  defendant's  cable 
oars,  in  Kansas  City,  Missouri,  by  being  thrown  from  the  oar, 
by  reason  of  its  negligent  management  in  being  run  "  at  a  care- 
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less  and  rapid  rate  of  speed  and  with  a  jerk,"  while  rounding  a 
curve  at  the  east  end  of  the  Twelfth  street  line.  The  ca^e  was 
tried  before  a  juiy,  which  rendered  a  verdict  in  favor  of  plaintiff 
in  the  sum  of  four  thousand  nine  hundred  and  fifty  dollars.  De- 
fendant then  filed  motions  for  new  trial  and  in  arrest,  which  were 
overruled,  and  it  appealed. 

The  accident  occurred  on  the  afternoon  of  Au^st  4,  1891. 
Plaintiff  was  thrown  or  fell  from  the  car,  the  fall  resulting  in  a 
fracture  of  the  skull  at  the  base  of  the  brain  and  other  injuries. 

Just  before  the  oar  reached  the  point  of  the  curve  where  the 
accident  occurred,  the  speed  of  the  train  was  increased,  it  made  a 
sudden  lunge,  and  she  was  thrown  *^**  or  fell  out  onto  the 
ground.  She  was  accustomed  to  riding  on  the  cars  around  this 
curve,  and  knew  the  danger  attending  it,  and  that  sometimies  it 
was  more  dangerous  than  others,  depending  upon  the  smooth- 
ness or  roughness  with  which  the  curve  was  rounded. 

At  the  end  of  the  line  where  the  accident  hap<pened,  there  is 
a  loop,  so  as  to  permit  the  cars  to  turn  around  and  go  back  upon 
the  same  street.  The  loop  has  two  curves  about  seventy  feet 
apart;.  The  train  coming  from  the  west  stops,  facing  east,  at  the 
usual  stopping  place,  just  before  reaching  the  first  or  south  curve. 
It  then  rounds  the  first  curve  on  a  down  grade  by  moinentum, 
the  road  being  so  constructed  that  the  cable  rope  can  be  picked 
up  at  the  end  of  the  first  curve  while  the  train  is  in  motion. 
From  the  pickup  to  and  around  the  second  curve,  there  is  a  rise 
in  the  grade  of  six  feet  to  one  hundred  feet.  From  the  pickup 
the  train  faces  north,  and  runs  sixty-four  feet  until  it  reaches 
the  second  or  east  curve,  and  this  it  rounds  until  the  straight 
track  is  reached,  leaving  the  train  facing  west. 

The  only  witnesses  who  seemed  to  know  anything  about  the 
matter  testified  that  the  only  practicable  way  to  operate  a  cable 
road  around  this  second  curve  on  the  up  grade  is  at  the  fiill 
speed  of  the  cable  rope,  and  in  passing  around  it  there  are  jars 
and  jerks  incident  to  its  movement;  tliat  sometimes  the  jars  are 
greater  than  at  others,  depending  on  whether  the  rope  is  slack 
at  the  curve  when  the  train  reaches  that  point,  and  that  no 
known  metliod  has  been  discovered  by  which  those  dilliculties 
can  be  avoided. 

Plaintiff  boarded  at  a  hotel  just  south  of  and  adjoining  the 
first  curve.  On  the  morning  of  the  accident,  she  and  a  couple 
of  lady  friends  started  to  town,  boarding  a  car  on  the  same  line 
on  which  the  accident  occurrecl,  at  the  stopping  place  just  west 
of  the  first  ***  curve.     She  then  informed  them  of  the  danger  of 
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rounding  the  curve,  and  that  they  must  hold  on,  but  on  that  trip 
the  train  went  round  with  little  jarring.  On  the  saane  evening, 
they  again  boarded  a  train  at  the  same  place  for  a  similar  pur- 
pose, when  plaintiff  again  warned  them  of  the  danger  of  round- 
ing the  curve.  Her  friends,  Mrs.  Bowles  and  Mrs.  Miles,  took 
seats  on  the  north  side  of  the  car,  while  plaintiff  took  a  seat  on 
the  south  side.  At  her  request,  Mrs.  Bowles  afterward  took  a 
seat  with  her,  on  the  inside,  next  to  the  aisle,  which  left  plaintiff 
seated  on  the  outside  of  the  curve,,  the  most  dangerous  position. 
The  car  was  an  open  one,  and,  as  it  proceeded  on,  passed  around 
the  first  curve,  and  had  gone  about  twK)  hundred  feet,  and  while 
rounding  the  second  curve  plaintiff  fell  from  the  car.  She  tes- 
tified that  while  the  train  was  rounding  the  curve,  she  had  a  firm 
hold  on  the  back  of  a  seat,  and  had  her  feet  braced,  but,  not- 
withstanding this,  she  was  thrown  off. 

Defendant's  first  contention  is,  that  the  court  committed  error 
in  refusing  to  instruct  the  jury  to  return  a  verdict  for  defendant. 
The  cause  of  action  alleged  in  the  petition  is,  "that  defendant  so 
ran  its  cars  around  said  loop  at  a  careless  and  rapid  rate  of 
speed  and  with  a  sudden  jerk,"  so  as  to  cause  the  injury  com- 
plained of.  It  is  argued  that,  at  most,  the  allegation  is,  that  the 
rate  of  speed  was  negligence,  and  that  plaintiff  is  confined  to  the 
action  of  negligence  pleaded.  It  is  well-settled  law  that  a  plain- 
tiff cannot  allege  one  cause  of  action  in  his  petition  and  recover 
upon  another  cause  not  stated:  Waldhier  v.  Hannibal  etc.  E.  E. 
Co.,  71  Mo.  514;  Haxty  v.  St.  Louis  etc.  Ey.  Co.,  95  Mo.  368. 
It  must,  therefore,  follow  that  unless  defendant's  servants  in 
charge  of  the  cars  at  the  time  of  the  accident  weire  guilty  of  neg- 
ligence in  running  around  the  loop  at  a  careless  and  rapid  rate 
of  speed  and  with  a  sudden  jerk,  and  that  was  the  direct  ^^"^ 
cause  of  the  injury,  plaintiff  was  not  entitled  to  recover. 

The  burden  was  upon  plaintiff  to  establish  these  facts,  by  evi- 
dence, in  addition  to  the  injury,  unless  it  be  the  law,  when  a 
person  is  shown  to  have  been  injured  without  his  fault,  while  the 
relation  of  carrier  and  passenger  exists,  that  the  presujmption  of 
negligence  on  the  part  of  the  carrier  arises,  and  the  burden  is  on 
it  to  overcome  that  presumption.  While  it  may  be  conceded 
that  the  mere  fact  that  a  passenger  on  board  a  train  of  cars  is 
found  to  be  injured,  for  instance  with  a  bullet  hole  through  his 
brain,  or  a  limb  broken,  would  raise  no  presumption  of  negli- 
gence on  part  of  the  carrier,  the  law  is  otherwise  when  the  in- 
jury is  shown  to  have  been  occasioned  by  reason  of  some  defect 
or  imperfection  of  the  appliances,  or  by  some  omission  of  duty 
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or  negligent  act  of  the  servants  of  the  carrier.  In  such  circum- 
stance, the  presumption  of  negligence  on  the  part  of  the  carrier 
arises,  and,  unless  it  be  overcome  by  evidence,  the  carrier  will  be 
held  liable  for  the  injury. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  sho^v  that 
the  accident  resulted  from  the  mismanagement  of  the  train  on 
which  plaintiff  was  being  carried  in  operating  it  in  such  a  way 
as  to  produce  a  jerk,  or  lunge,  by  which  she  was  precipitated 
from  the  car  and  injured,  and  in  such  circumstance  the  pre- 
sumption is,  that  defendant  or  its  servants  were  guilty  of  neg- 
ligence, resulting  in  the  injury.  In  Dougherty  v.  Missouri  R.  R. 
Co.,  81  Mo.  325,  51  Am.  Rep.  239,  it  was  said:  "Without 
reviewing  the  authorities,  the  following  proposition  is  clearly 
deducible:  That  where  the  vehicle  or  conveyance  is  shown  to 
be  under  the  control  or  management  of  the  caxrier  or  his  ser- 
vants, 'and  the  accident  is  such  as,  under  an  ordinary  course  of 
things,  does  not  happen,  if  thoee  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  ^^®  defendant,  that  the  accident  arose 
from  want  of  care':  Scott  v.  Dock  Co.,  10  Jirr.,  N".  S.,  1108; 
Briggs  V.  OHver,  4  Hurl.  &  C.  407;  Mullen  v.  St.  John,  57  N.  Y. 
5G8,  569;  15  Am.  Rep.  530." 

The  natural  presumption  is,  that  the  sudden  jerk  or  lurch  of 
the  car  waa  produced  by  those  having  control  of  its  movements, 
and,  unless  evidence  to  the  contrary  appeared  as  part  of  plain- 
tiff's case,  it  devolved  upon  defendant  to  show  that  it  was  pro- 
duced by  some  cause  beyond  its  control,  that  is,  that  it  was  not 
caused  by  reason  of  any  imperfection  of  the  appliances  by  which 
the  train  was  operated,  carelessness  by  those  in  charge  thereof, 
or  that  plaintiff  was  guilty  of  negligence  contributing  directly 
to  her  injury;  otherwise,  she  was  entitled  to  a  verdict. 

The  rule  thus  announced  has  no  application  where  the  injury 
is  occasioned  by  an  outside  agency  and  without  fault  on  the  part 
of  the  carrier.  In  such  ease,  a  recovery  can  only  be  had  upon 
proof  of  negligence  on  the  part  of  the  carrier:  Smith  v.  St.  Paul 
etc.  Ry.  Co.,  32  Minn.  1;  50  Am.  Rep.  550;  Federal  Street  etc. 
Ry.  Co.  v.  Gibson,  96  Pa.  St.  83. 

The  evidence  showed  that  the  plaintiff,  upon  entering  the  car, 
whioh  was  an  open  one,  took  a  seat  wide  enough  for  two  jXTsons. 
and  that  after^'ard  one  of  her  companions,  Mrs.  Bowlep.  who 
was  seated  upon  the  opposite  side  of  the  car,  took  a  so^at  by  the 
side  of  her,  which  plncrd  plaintiff  near  the  mit.side  of  the  car, 
and  on  the  outside  of  the  cuno,  a  more  dangerous  position  than 
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if  she  had  been  occupying  the  seat  alone,  or  had  been  on  the 
inner  side.  This,  however,  was  usual  among  passengers,  was 
with  the  knowledge  and  consent  of  those  in  charge  of  the  trains, 
and,  while  she  knew  that  it  was  dangerous  to  thus  round  the 
curve,  she  testified  that  she  was  using  every  reasonable  precau- 
tion to  prevent  being  throwin  off.  Under  such  a  state  of  facts, 
she  was  not  guilty  of  negligence:  Lapointe  v.  Middlesex  E.  E. 
Co.,  ^^^  144  Mass.  18.  But  it  does  not  necessarily  follow  that 
the  defendant  should  be  held  to  respond  in  damages  for  the  in- 
Jury  sustained.  "Carriers  of  passengers,  not  being  insurers  of 
their  safety,  are  not  responsible,  where  all  reasonable  care,  skill, 
and  diligence,  prudence,  and  foresight  have  been  employed": 
Sawyer  v.  Hannibal  etc.  E.  E.  Co.,  37  Mo.  241;  90  Am.  Dec. 
382.  They  are  "not  responsible  for  accidents,  where  all  reason- 
able skill  and  diligence  have  been  employed When  every- 
thing has  been  done  which  human  prudence,  care,  and  foresight 
can  suggest,  accidents  may  happen":  Story  on  Bailments,  sec. 
602. 

Again,  the  same  author  says:  "Passenger  carriers  bind  them- 
selves to  carry  safely  those  whom  they  take  into  their  coaches, 
as  far  as  human  care  and  foresight  will  go;  that  is,  for  the 
utmost  caxe  and  diligence  of  very  cautious  persons":  Story  on 
Bailments,  9th  ed.,  sec.  601.  The  rule  thus  announced  has  on 
different  occasions  met  with  the  approval  of  this  court:  Gil- 
son  V.  Jackson  etc.  Ey.  Co.,  76  Mo.  283;  O'Connell  v.  St.  Louis 
etc.  Ey.  Co.,  106  Mo.  482;  Smith  v.  Chicago  etc.  E.  E.  Co.,  108 
Mo.  243. 

Plaintiff  had  lived  in  close  proximity  to  the  streetcar  line 
for  about  four  years,  she  had  repeatedly  been  a  passenger  in  its 
cars  during  that  time,  knew  the  danger  to  be  apprehended  in 
going  around  the  curve,  had  on  a  former  occasion  on  the  same 
day  that  the  accident  happened,  and  also  on  the  same  trip,  ad- 
vised her  companions,  Mrs.  Miles  and  Mrs,  Bowles,  of  the  dan- 
gers attending  it  and  to  hold  on  while  rounding  it.  No  other 
person  was  thrown  from  the  car  at  the  time,  although  there  were 
other  passengers. 

The  evidence  clearly  showed  that  in  rounding  the  second 
curve,  the  grade  being  upward,  the  only  practicable  way  was  to 
go  at  the  speed  of  the  rope;  that  the  jarring,  swinging,  and 
bumping  of  the  oars  was  incident  to  the  operation  of  the  road; 
that  sometimes  the  jar  would  be  greater  than  at  others,  because 
of  the  slack  of  ^'*®  the  rope,  to  prevent  which  no  plan  or  device 
had  ever  been  discovered.     There  was  no  defect  in  the  appUan- 
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ces  by  which  the  cars  were  operated,  or  in  the  construction  of 
the  road,  nor  was  there  any  negh"gence  or  carelessness  on  the 
part  of  those  in  control  of  the  car  at  the  time  of  the  injury. 
"Wliat^ver  preernnptiooi  of  negligence  there  was  arising  from  the 
injury,  and  the  lurch  or  jerk  in  the  cars  at  the  time,  was  com- 
]iletely  overcame  by  the  evidence,  which  showed  that  all  reason- 
able skill  and  diligence  had  been  employed  by  defendant,  and 
everything  had  been  done  which  human  prudence,  care,  and 
foresight  could  suggest,  in  order  to  prevent  injuries  to  its  passen- 
gers, and  to  enable  them  to  be  carried  safely.  No  one  was  to 
blame  for  the  accident,  so  far  as  the  record  discloses.  It  was 
simply  one  of  those  unfortunate  accidents  for  which  the  law 
holds  no  one  accountable,  an  injury  without  a  remedy.  The 
instruction  asked  by  the  defendant  in  the  nature  of  a  demurrer 
to  the  evidence  should  have  been  given. 

The  judgment  is  reversed. 

All  of  thiB  division  concur. 

ON    REHEARINO. 

BURGESS,  J.  It  is  insisted  by  plaintiff  that  the  evidesnce 
adduced  by  her  made  out  a  prima  facie  case,  which  entitled  her 
to  a  verdict,  unless  overcome  by  defendant,  which  was  a  question 
for  the  jury.  This  is  unquestionably  the  law  where  there  is  any 
substantial  eridence  introduced"  on  the  part  of  a  plaintiff  to  sus- 
tain the  allegations  in  the  petition,  as  the  authorities  cit<?d  by 
counsel  for  the  plaintiff  in  their  brief  abundantly  show,  but  is 
not  the  law  where  the  facta  necessary  to  be  proven  in  order  to 
entitle  plaintiff  to  recover  are  merely  conjectural.  The  evidence 
clearly  showed  that  the  only  way  the  cars  could  be  operated 
around  the  curve  where  the  accident  happened  was  by  the  speed 
***  of  the  cable,  and  that  the  lurch  or  lunge  which  precipitated 
plaintiff  from  the  car  was  incident  to  its  operation,  and  could  not 
be  avoided.  These  facts  were  undisputed;  therefore,  the  de- 
mnrrer  to  the  whole  evidence  should  have  been  sustained. 

There  is  no  evidence  upon  which  to  predicate  the  verdict,  and 
it  \\'as  the  plain  duty  of  the  trial  court  to  have  sustained  the  de- 
murrer thereto,  as  well  also  as  to  have  set  the  verdict  aside  on 
motion  of  defendant,  because  of  the  want  of  evidence  to  support 
it.  The  interposition  of  the  demurrer  at  ihc  close  of  the  case 
requires  us  to  review  ihe  evidence  taken  as  a  whole  (ITilz  v.  Mis- 
souri Pac.  T?y.  Oo.,  101  Mo.  30),  and,  when  this  is  done,  there  can 
be  but  one  conclusion,  and  that  is,  that  the  plaintiff  was  not  en- 
titled to  recover. 

**Where  the  evidence  is  of  that  character  that  the  trial  judge 
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would  have  a  plain  duty  to  perform  in  setting  aside  the  verdicd; 
as  unsupported  by  the  evidence,  it  is  his  duty  and  his  pre- 
rogative to  interfere  before  submission  to  the  jury  and  direct  a 
verdict  for  the  defendant":  Jackson  v.  Hardin,  83  Mo.  186; 
Powell  V.  Missooiri  Pac.  Ry.  Co.,  76  Mo.  80;  Reichenbach  v. 
EUerbe,  115  Mo.  588. 

We  have  carefully  considered  the  motion  for  a  rehearing  filed 
by  (plaintiff  and  all  of  the  authorities  cited  in  support  thereof, 
but  see  no  reason  for  departing  from  our  original  opinion. 

The  motion  for  rehearing  is  overruled. 

All  of  this  division  ooncur. 

PRACTICE.— SUIT  CANNOT  BE  BROUGHT  ON  ONE  CAUSE 
OF  ACTION  and  recovery  had  on  another:  Johnson-Brinkman  Com- 
mission Co.  V.  Central  Bank,  116  Mo.  558;  38  Am.  St.  Rep.  615,  and 
note. 

CARRIERS  — INJURY  TO  PASSENGER— PRESUMPTION  OF 
NEGLIGENCE. — Injury  to  a  passenger  in  consequence  of  something 
done  or  not  done  by  the  carrier  or  his  employes  or  connected  with  the 
appliances  of  transportation  raises  a  presumption  of  negligence  which 
the  carrier  is  required  to  rebut:  Fleming  V.Pittsburgh  etc.  Ry.,  158  Pa. 
St.  130;  38  Am.  St.  Rep.  835,  and  note  with  the  cases  collected. 

CARRIERS  OF  PASSENGERS,  WHETHER  INSURERS. —  Car- 
riers of  passengers  are  required  to  exercise  the  highest  care,  skill,  and 
diligence  in  their  transportation,  and  are  held  responsible  for  the 
consequence  of  the  slightest  negligence  resulting  in  injury  to  the  persons 
sustaining  that  relation  to  them,  but  they  are  not  insurers  of  their 
absolute  safety:  Note  to  International  etc.  Ry.  Co.  v.  Welch,  40  Am. 
St.  Rep.  833. 

STREET  RAILWAY-PRESUMPTION  OF  NEGLIGENCE  FROM 
INJURY  TO  PASSENGER.— The  fact  that  a  passenger  on  a  cable  car 
in  a  city  is  injured  without  fault  of  his  own  does  not  raise  a  presumption 
of  negligence  against  the  company :  Hawkins  v.  Front  Street  Cable  Ry. 
Co.,  3  Wash.  592;  28  Am.  St.  Rep.  72,  and  note.  See,  also,  the  note  to 
Birmingham  etc.  Ry.  Co.  v.  Hale,  24  Am.  St.  Rep.  752,  753. 

TRIAL— DIRECTING  VERDICT.— If  there  is  no  evidence  upon  an 
issue  before  a  jury,  and  the  weight  of  evidence  is  so  decidedly  prepon- 
derating in  favor  of  one  side  that  a  verdict  contrary  to  it  would  be  set 
aside,  it  is  the  duty  of  the  trial  judge  to  nonsuit  or  to  direct  a  verdict  as 
the  case  may  require:  Linkauf  v.  Lombard,  137  N.  Y.  417;  33  Am.  St. 
Rep.  743,  and  note.  When  the  evidence  given  at  a  trial,  with  all  the 
inferences  that  the  jury  could  justifiably  draw  from  it,  is  insufficient  to 
support  a  verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  may  direct  a  verdict  for  the  defendant: 
Woolwine  v.  Chesapeake  etc.  Ry.  Co.,  36  W.  Va.  329;  32  Am.  St.  Rep. 
859,  and  note. 
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Seehorn  V.  Hall. 

(laO  MOBOTTBI.  267.] 

VENDOR  AND  VENDEE— FRAUD  ON  JOINT  PURCHASER- 
COMMISSIONS. — If  two  or  more  persons  associate  themselves  for  the 
purpose  of  purchasing  property,  and  one  of  them  represents  to  the  others 
that  certain  property  tan  be  purchused  for  a  certain  price,  which  lie  pro- 
cures to  be  paid  by  his  associates,  when,  in  fact,  he  receives  a  difference 
between  said  sum  and  a  less  one  as  commissions,  unknown  to  them,  he 
may  be  compelled  to  account  to  them  for  such  difference,  without  rescis- 
sion of  the  contract,  and  although  the  property  may  be  worth  all  or 
more  than  was  paid  for  it.  In  such  case,  the  parties  are  not  i>artner8, 
and  no  resort  need  be  had  to  equity  for  an  accounting  in  order  to  recover. 

AGENCY— QUESTIONS  OF  LAW  AND  FACT.— Whether  an 
agency  exists,  under  an  ascertained  state  of  facts,  is  a  question  of  law, 
to  be  determined  by  the  court,  but  it  is  within  the  province  of  the  jury 
to  find  whether  the  facts  necessary  to  establish  the  agency  exist. 

C.  H.  Nearing,  for  the  appellants. 

"Warner,  Dean,  Gibson  &  McLeod,  for  the  respondent 

*»*  MACFARLANE,  J.  Plaintiff  Seehorn,  as  administmtor 
of  P.  T.  Scruggs  and  Mortimer  Deering,  prosecutes  this  suit 
against  William  A.  Hall  and  Nathan  J.  Hall,  the  object  of  which 
is  to  recover  one-half  of  a  comanission  received  by  defendants 
for  effecting  a  sale  of  a  cattle  ranch  in  the  state  of  Colorado. 

The  petition  charged,  and  the  evidence  tended  to  prove,  in 
substance,  the  following  facts:  Defendants  were  engaged  a& 
partners  in  the  cattle  business  in  Kansas  City.  One  James  Wil- 
cox lived  in  Trinidad,  Colorado,  and  was  the  owner  of  a  cattle 
ranch,  consisting  of  land  and  cattle,  which  was  located  about 
thirty  miles  from  Trinidad.  At  this  time,  October,  1883,  one 
Barillo  and  defendants  had  an  option  for  the  punhase  of  this 
ranch  for  the  sum  of  two  hundred  and  twenty-five  thousand  dol- 
lars. This  option  was  held  with  a  view  of  selling  the  property  to 
others,  and  the  time  limited  had  about  expired. 

Plaintiffs  desired  to  purchase  a  ranch,  and,  hearing  that  de- 
fendants had  this  one  for  sale,  went  to  see  them  with  a  view  of 
purchasing.  After  being  informed  by  defendants  that  the  prop- 
erty could  be  bought  for  two  hundred  and  twenty-five  thousand 
dollars  and  no  less,  plaintiff  and  one  of  the  defendants  went  to 
Colorado  for  the  purpose  of  examining  the  **•*  property.  They, 
with  Wilcox,  the  owner,  spent  several  days  in  making  guch  exam- 
ination. 

Afterward,  plaintiffs,  defendant-s,  and  Barillo  entered  into  an 
agreement  that  they  would  together  purchase  the  property,  on 
the  beet  terms  poasible,  plaintiffs  each  to  take  one-fourth,  Barillo 
one-fourth,   and   defendants,   as   partners,   one-fourth    thereof. 
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Under  this  agreement,  the  purchase  was  made  for  the  sum  of 
two  hundred  and  twenty-five  thousand  dollars,  each  agreeing  to 
pay  one-fourth  of  the  purchase  price,  one-third  in  cash  and  the 
balance  on  time.  The  cash  payments  were  made,  and  one-fourth 
of  the  property  was  conveyed  to  each  as  agreed. 

Prior  to  the  oonsummation  of  this  contract,  the  purchasers 
agreed  verbally  among  themselves  that  if  they  made  the  purchase 
they  would  hold  and  manage  the  property  as  partners,  each  to 
have  a  one-fooirth  interest  therein.  After  the  purchase  a  written 
partnership  agreement  was  made. 

Immediately  on  the  conclusion  of  the  purchase,  Wiloox,  in  pur- 
suance of  a  previous  agreement,  paid  defendants  and  Barillo 
about  nine  thousand  dollars,  by  way  of  commission  for  making 
the  sale,  which  was  divided  equally  between  them.  Plaintiffs 
were  not  informed  that  a  commission  was  to  be  paid,  or  that  it 
had  been  paid,  until  long  after  the  sale  had  been  oonsumimated, 
but  believed  they  were  purchasing  on  the  best  terms  that  could 
be  obtained.  The  suit  is  to  recover  from  defendants  one-half 
the  sum  so  paid  them  by  Wilcox. 

The  court  gave  the  jury  this  instruction:  "If  the  jury  find 
from  the  evidence  that  defendants  represented  to  plaintiffs  that 
the  property  in  question  could  be  purchased  ait  the  price  of  two 
hundred  and  twenty-five  thousand  dollars,  and  no  less,  and  agreed 
with  plaintiffs  to  join  them  and  Barillo  in  purchasing  same  at 
that  price,  and  the  sale  was  consummated  at  that  price,  plain- 
tiffs each  buying  one-fourth,  and  defendants  jointly  ooie-fourth, 
and  that  ^^^  Barillo  at  that  time  and  before  had  an  option  upon 
the  property  at  that  price,  with  agreeonent  between  them  and 
Barillo  to  divide  any  commission  for  the  sale  received  by  Barillo 
from  the  vendor,  and  plaintiffs  were  ignorant  of  that  fact  until 
after  the  sale;  and  that  defendants  did  receive  from  the  vendor  an 
aonount  of  money  as  commission  for  making  the  sale,  plaintiffs 
are  entitled  to  one-half  of  the  amount  so  received  by  defendants, 
with  interest  thereon  at  six  per  cent  per  annum  from  the  time  it 
was  received." 

The  court  refused  this  instruction  asked  by  defendants:  "The 
court  instructs  the  jury  that,  notwithstanding  you  may  believe 
from  the  evidence  that  the  amount  received  by  these  defendants 
from  James  Wilcox.,  the  vendor  of  the  range  and  cattle  in  ques- 
tion, was  a  part  of  the  purchase  price  of  said  property,  which  was 
the  basis  of  the  partnership  consummated  October  30,  1883, 
known  as  the  Trinidad  Cattle  Company,  these  plaintiffs  are  not 
entitled  to  recover  euch  assets  in  their  own  name,  and  your  ver- 
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diet  must  be  for  defendant,  unless  you  believe  from  the  evidence 
defendants  were  acting  as  agents  of  plaintiffs  in  their  individual 
capacity." 

The  verdict  and  judgment  were  for  plaintiff,  and  defeodanta 
appealed. 

1.  The  agreement  between  these  parties  to  act  together  in  the 
purchase  of  the  property  in  question  placed  upon  each  the  obli- 
gation to  act  with  perfect  fairness  and  good  faith  to  his  associ- 
ates. No  one  of  tliem  could  justly  obtain  a  secret  individual 
advantage  over  another.  Each  had  the  right,  in  the  absence  of 
any  contrary  agreement,  to  rely  upon  the  others  to  secure  the 
property  on  the  best  terms  possible.  To  apply  any  other  rule  of 
conduct  in  such  case  would  open  the  door  to  fraud  and  collusion 
between  the  seller  and  any  one  of  the  purchasers  who  might  be 
willing  to  decedve  *"*  his  associates  and  impose  terms  upon  them, 
which,  if  uninfluenced,  they  might  be  uniwilling  to  accept.  One 
might  yield  his  judgment  to  that  of  another,  and  be  thus  led  into 
a  most  disastrous  agreement. 

The  relation  of  these  parties,  after  their  association  had  been 
agreed  upon,  was  analogous  to  that  of  persons  who  associate 
themselves  for  the  purpose  of  organizing  a  corporation.  In  such 
case,  it  is  well  settled  that  a  relation  of  trust  and  confidence  ex- 
ists among  the  promoters,  which  requires  each  to  make  full  dis- 
closures to  the  others  of  all  profits  made,  and  forbids  specnilations 
at  their  expense:  South  Joplin  Land  Co.  v.  Case,  104  Mo.  579, 
and  cases  died. 

The  principle  is  thus  expresssed  in  a  recent  case:  *^t  is  an 
undoubted  rule  of  law  that  where  two  or  more  persons  assotriule 
themselves  for  the  purpose  of  purchawng  property,  and  one  of 
them  represents  to  the  others  that  particular  property  can  be 
bought  for  a  designated  price,  which  he  procures  to  be  paid  by 
his  associates,  when  in  fact  he  receives  a  diderence  between  said 
sum  and  a  loss  one,  he  may  be  compelled  to  account  for  such 
difference  without  any  reecission  of  the  contract,  and  although 
the  property  may  be  worth  all  or  more  than  was  paid  for  it":  YaJe 
Oas-Stove  Co.  v.  Wilcox,  64  Conn.  101;  42  Am.  St  Bep.  159. 
and  cases  cited. 

The  instruction  given  by  the  court  declares  correct  principlea 
of  law. 

2.  The  record  contains  an  express  waiver  of  all  objections  on 
account  of  misjoinder  of  parties.  No  objection  on  that  account 
was  made  by  answer  or  demurrer,  and  sucli  defects,  if  they  exist. 
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must,  under  the  express  terms  of  the  statute,  and  indepeindent  of 
the  stifpulation,  be  taken  as  waived:   Eev.  Stats,  1889,  sec.  2047. 

Defendants  do  not  now  make  fomnal  objection  to  the  proceed- 
ings, on  account  of  misjoinder,  but  they  do  ^^^  object  to  the 
form  of  the  action.  They  insist  that  the  oommission  received  by 
defendants  was  on  partnership  account,  and  the  action  should 
have  been  in  equity  for  an  accounting  by  defendants  as  partners. 

We  do  not  think  this  objection  tenable,  for  the  reason  that  the 
partnership  agreement  was  not  finally  consummated  until  after 
the  property  had  been  purchased  and  the  wrongs  complained  of 
accomplished.  The  agreement  recites  that  "said  parties  have  this 
day  purchased  from  said  Wilcox''  the  property.  It  further  recites 
that  "said  parties  are  the  owners  of  said  property,"  and  defines 
the  interest  held  by  each.  The  property  was  not  transferred  by 
Wilcox  to  the  partnership,  but  to  each  individual  the  interest 
purchased  and  paid  for  by  him.  The  transaction,  out  of  which 
the  cause  of  action  arose,  was  an  individual  and  not  a  partnership 
matter,  and  objection  to  the  form  of  the  action  cannot  be  sus- 
tained. 

3.  The  petition  states  the  facts  upon  which  plaintiffs  predi- 
cate a  right  to  recover.  The  charge  in  conclusion  is,  that  de- 
fendants were,  in  the  purchase  of  the  property,  acting  as  the 
agents  of  plaintiffs.  Defendants  now  insist  that  the  question  of 
defendants'  agency  was  not  submitted  to  the  jury  under  the  in- 
structions. 

Whether  an  agency  exists,  under  an  ascertained  state  of  facts, 
is  a  question  of  law  to  be  determined  by  the  court.  The  province 
of  the  jury  is  to  find  whether  the  facts  necessary  to  establish 
an  agency  exist.  Assuming  that  the  evidence,  as  to  tiie  relation 
of  those  parties  to  each  other,  was  conflicting,  the  jury  should  only 
have  been  required  to  find  what  the  evidence  established  in  that 
respect.  To  have  instructed  them,  as  requested  by  defendants, 
that  there  could  be  no  recovery  unless  defendants  were  acting 
as  agents  of  plaintiffs,  without  informing  them  what  facts  would 
*®*  constitute  an  agency,  would  have  been  a  submission  of  ques- 
tions of  both  law  and  fact  to  the  jury,  which  would  have  been 
improper. 

The  instruction  given  by  the  court  requires  the  finding  t)y  the 
jury  of  all  the  facts  necessary  to  impose  upon  defendants  the 
duty  of  acting  in  good  faith  and  fairness  to  their  associates  in 
the  purchase  of  the  property,  and  that  there  was  a  disregard  and 
breach  of  that  duty.  The  real  question  is  whether,  under  the 
facts  subanitted  for  finding  by  the  jury,  the  relation  of  defendants 
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to  plaintifTs  was  mich  as  to  impose  upon  them  tJie  duty  which  is 
required  of  o<ne  sustaining  a  fiduciary  relation  to  another.  The 
question  is  answered  affirmatively  in  the  first  paragraph  of  this 
opinion. 

The  judgment  is  affirmed. 

All  concur. 

VENDOR  AND  PURCHASER— FRAUD  ON  JOINT  PURCHASER 
— ACCOUNTING.  — \Vli«re  two  or  more  persons  associate  theinseivea 
for  tlie  purpose  of  purchasing  property,  and  one  of  them  represents  to 
the  others  that  particular  property  can  be  bought  for  a  designated  price, 
which  he  procures  to  be  paid  by  his  associates,  when,  in  fact,  he  receives 
a  difference  between  said  suiu  and  a  less  one,  lie  may  be  compelled  to 
account  for  such  difference  without  any  rescission  of  the  contract,  and 
fllthougii  the  property  may  be  worth  all  or  more  than  was  paid  for  it: 
Yale  Cas  Stove  Co.  v.  Wilcox,  64  Conn.  101;  42  Am.  St.  Rep.  159,  and 
note. 

AGENCY— EXISTENCE,  HOW  DETERMINED.— Agency  or  not  in 
a  question  of  law,  to  be  determined  by  the  relations  of  the  parties  as 
tiiey  in  fact  exist  under  tiieir  agreements  or  acts:  Bradstreet  Co.  v. 
Gill,  72  Tex.  115;  13  Am.  St.  Rep.  768,  and  note. 


Sylvester  Coal  Company  v.  St.  Louis. 

(130  Missouri,  323.] 

INJUNCTION  AGAINST  VOID  ORDINANCES.— The  enforce- 
ment of  a  void  municipal  ordinance  may  be  enjoined  in  equity,  although 
its  invaliditv  has  not  been  determined  in  an  action  at  law. 

INJUNCTION  IS  AN  INDEPENDENT  GROUND  OF  EQUITY 
JURISDICTION,  l)y  which  courts  may  prevent  municipal  corporations 
from  trjn;^cending  their  powers,  to  prevent  vexatious  litigation,  and  a 
multiplicity  of  suits. 

MUNICIPAL  ORDINANCES,  THOUGH  PENAL,  are  not  crim- 
inal statutes,  so  as  to  prevent  their  validity  from  being  tested,  or  their 
enforcement  retstrained,  in  the  civil  court*. 

MUNICIPAL  ORDINANCES  — VALIDITY.— A  city  ordinance 
requiring  coal  dealers  to  have  their  coal  officially  weighed,  to  pay  a  small 
fee  therefor,  and  to  furnish  ollirial  certificates  of  weit'hta  to  consumers, 
is  valid  under  acliarter  authorizing  the  city  to  provide  lor  weighing  coal 
and  to  regulate  retailers  thereof. 

L.  Bell,  for  the  appellanta. 

\V.  C.  Marsliall,  for  the  respondents. 

***  BRACE,  P.  J.  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  the  city  of  St.  Louis,  sustaining  a  demurrer  to 
plaintifTs'  petition.  The  nmterial  allegations  of  tiie  petition  are, 
that  the  plaintiffs,  the  Sylvester  Coal  Company,  the  Berry-Horn 
Coel  Company,  the  St.  Louis  Fuel  Company,  and  the  I^ebanon 
Maciiine  Association,  are,  respectively,  corporations  created  under 
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the  laws  of  the  state  of  Missouri  and  engaged  in  the  business  of 
selling  and  delivering  coal  by  the  wagonload,  to  be  used  as  fuel 
in  the  city  of  St.  Louis;  that  they  are  licemsed  merchants,  and 
have  paid  their  tax  as  such;  that  each  of  the  plaintiffs  maintained 
in  its  business  a  private  scale,  on  which  all  coal  sold  and  delivered 
is  weighed,  the  weigher  of  which  has  been  ^^®  approved  by  the 
mayor,  taken  an  oath  before  the  city  register,  and  filed  bond  as 
required  as  weigher  at  public  scales;  that  fifty  other  persons  or 
corporations  are  engaged  in  the  same  business  in  like  manner; 
that  the  city  has  adopted,  and  theire  are  now,  ordinances  in  force 
in  said  city  as  follows: 

"See.  1593.  No  public  scales  belonging  to  private  persons  or 
companies  shall  charge  a  greater  fee  for  weigliing  than  is  allowed 
in  section  1603,  nor  shall  they  charge  a  less  fee  than  city  scales 
charge,  except  as  hereinafter  provided,  nor  deliver  tickets  with- 
out pa3anent  therefor  at  the  time  of  the  delivery,  upon  penalty 
of  loss  of  privilege  conferred  by  ordinance,  and  the  aboKshing  of 
the  defaulting  scales.  It  shall  not  be  lawful  for  any  person  to  do 
any  weighing  on  any  scales  constructed  in  any  public  street  or 
place,  and  to  receive  a  fee  for  such  weighing,  except  as  follows: 
1.  The  public  scales  for  which  a  weigher  has  been  appointed  by 
the  mayor;  2.  On  scales  owned  by  private  parties,  which  have 
been  authorized  by  acts  of  the  legislature,  and  the  owners  of 
which  have  corn-plied  with  the  provisions  of  the  act  or  acts;  3. 
All  private  scales,  the  weighers  of  which  shall  have  been  approved 
by  the  mayor,  and  have  taken  an  oath  before  the  register,  and 
filed  a  bond  as  required  as  weigher  at  the  public  scales. 

"Sec.  1594,  The  comiptroller  shall  furnish  the  collector 
weighers'  certificates  in  blank,  signed  by  the  register  and  counter- 
signed by  the  comptroller,  for  the  use  of  the  weighers  of  all 
private  scales  who  have  been  or  may  be  appointed  with  the  ap- 
proval of  the  mayor,  and  who  shall  file  a  bond  in  the  sum  of  one 
thousand  dollars,  with  two  or  more  securities,  to  be  owners  of  un- 
encumbered real  estate,  located  in  the  city  of  St.  Louis,  to  be  ap- 
proved by  the  mayor  and  council.  The  certificates  so  issued  and 
furnished  private  scales,  authorized  ^^"^  by  the  ordinances  of  this 
city  or  acts  of  the  legislature  to  do  public  weighing,  shall  be 
printed  on  red  pa/j>er  for  weights  of  coal  over  twenty-five  bushels, 
and  also  for  weights  of  all  other  articles  where  a  fee  for  weighing 
is  charged,  and  on  green  paper  where  no  fee  for  weighing  is 
charged,  and  on  the  back  of  every  red  and  green  ticket  shall  be 
printed  the  words,  'the  weigher  of  this  scale  has  filed  a  bond  with 
the  register/  and  the  further  words,  'dealers  in  coal  are  not  au- 
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thorized  to  charge  a  fee  for  weighing  their  loads  of  twenty-five 
bushels,  or  less,  on  their  own  scales,  except  hard  or  anthracite 
coal.*  The  collector  shall  furnish  to  weighers  of  private  scales 
blank  certificates  at  the  rate  of  ten  dollars  per  hundred  for  red 
certificates  and  three  dollars  per  hundred  for  green  certificates, 
and  no  certificates,  except  those  furnished  by  the  collector,  shall 
be  issued  by  any  person  doing  weighing  at  such  scales.  Each 
weigher  shall  furnish  a  separate  certificate  for  each  and  every 
load  weighed,  and  only  on  the  kind  of  blank  provided  by  this  sec- 
tion; and  no  weigher  shall  sell  or  dispose  of  any  blank  certificate 
or  certificates  received  from  the  collector,  except  for  loads  actu- 
ally weighed  upon  his  scales.  Any  violation  of  the  provisions 
of  this  section  shall  be  deemed  to  be  a  misdemeanor,  and,  upon 
conviction  thereof,  the  offender  shall  be  fined  as  provided  in  sec- 
tion 1608.  The  books  kept  by  said  weighers  shall  at  all  times 
be  opened  to  the  inspection  of  the  collector,  the  inspector  of 
weights  and  measures,  and  such  officers  aa  may  be  designated  by 
the  collector  for  that  purpose." 

"Sec.  1608.  No  person  shall  buy  or  sell  any  hay  or  stone-coal 
in  this  city  until  the  same  has  been  weighed  by  one  of  the  legally 
authorized  weighers,  and  a  certificate  of  the  weight  thereof  given, 
as  required  in  the  provisions  of  this  article;  and  any  person  vio- 
lating this  section  shall  be  deemed  guilty  of  a  misdemeanor,  ^** 
and,  upon  conviction  thereof,  be  fined  not  leas  than  ten  dollars 
for  each  offense." 

That  said  sections  1594  and  1608,  aforesaid,  are  invalid  and  of 
no  force  or  effect,  because  the  sj'stem  established  by  them  consti- 
tutes a  tax  on  sales  and  deliveries  of  coal  in  St.  I^ouis  for  fuel, 
and  exacts  three  cents  for  each  load  so  sold  and  delivered,  which 
sum  is  paid  into  the  treasury  of  the  city  of  St.  Ijouis;  because 
said  system  is  an  unlawful  interference  with,  and  burden  on,  the 
sale  and  delivery  of  coal  as  fuel  in  St.  Louis;  because  said  system 
is  unauthorized  by  the  charter  of  St.  Ix)uis  and  the  law  of  the 
land;  because  said  system  and  said  ordinance  regulations  are  un- 
reasonable and  oppressive;  because  said  regulation  requiring  a 
green  ticket  to  be  delivered  with  each  load  of  coal  adds  no  security 
to  the  purchaser  as  to  the  weight  of  the  coal  delivered,  nop  does 
it  operate  or  constitute  any  check  on  the  seller  of  the  coal  as  to 
TOch  weight;  that  the  expense  to  each  of  these  plaintiffs  for  green 
tickets  so  to  be  used  by  it  respectively  and  jiurohasod  of  tlie  city 
of  St.  liouis,  exceeds  one  hundred  and  fifty  dollars  annually:  that 
the  said  defendants  the  city  of  St.  Ix>uis  and  the  mayor  thereof, 
notwithstanding  the  manifest  illegality  of  said  ordinance,  have 
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thereafteiward  published  and  declared  that  they  will  enforce  the 
observance  of  the  provisions  thereof.  Wherefore,  they  pray  that 
they  and  their  servants  be  restrained  from  so  doing. 

1.  The  deanairrer  is  general,  and  the  only  question  to  be  con- 
sidered is,  whether  the  facts  stated  are  sufficient  to  entitle  the 
plaintiffs  to  the  relief  sought.  It  is  contended  that,  though  it 
be  conceded  that  the  ordinances  are  invalid,  the  plaintiffs  are  not 
entitled  to  injunctive  relief  on  the  facts  stated,  for  the  reason 
that  they  have  an  adequate  remedy  at  law. 

But  is  the  remedy  at  law  adequate?  It  must  be  remembered 
that  the  injury  complained  of  here  is  continuous.  ^^*  The  ordi- 
nances are  continuous,  and  plaintiffs'  business  is  continuous,  and, 
under  the  ordinances,  for  each  wagonload  of  coal  sold  and  deliv- 
ered in  violation  of  the  restrictive  provisions  thereof  the  plaintiffs 
each  become  subject  to  am  action  in  the  municipal  courts  of  the 
city  for  such  violation.  The  fact  that  in  each  of  such  suits  the 
plaintiffs  might  plead  successfully  the  invalidity  of  the  ordinances 
as  a  defense  thereto  does  not  give  them  an  adequate  remedy. 
They  are  entitled  to  be  protected  from  the  expense,  vexation, 
and  annoyance  of  such  a  multiplicity  of  suits  in  consequence  of 
their  continuance  of  a  legitimate  business,  except  uipon  compli- 
ance with  the  condition  of  ordinances  which  it  is  alleged  are  and 
may  be  utterly  void:  Mayor  etc.  v.  Radecke,  49  Md.  217;  33  Am. 
Eep.  239;  Davis  v.  Fasig,  128  Ind.  271;  Rushville  v.  Rushville 
Natural  Gas  Co.,  132  Ind.  575;  Third  Avenue  R.  R.  Co.  v.  Mayor 
etc.,  54  N.  Y.  159. 

"The  prevention  of  vexatious  litigation  and  of  a  multiplicity 
of  suits  constitutes  a  favorite  ground  for  the  exercise  of  the  juris- 
diction of  equity  by  way  of  injunction":  High  on  InjunctionSj. 
3d  ed.,  12.  This  has  been  frequently  recognized  as  a  ground  for 
the  exercise  of  such  jurisdiction  in  this  state  (Swope  v.  Weller, 
119  Mo.  556;  Michael  v.  St.  Louis,  112  Mo.  610;  Carroll  v.  Camp- 
bell,  108  Mo.  558),  and  is  an  independent  ground  of  equity  juris- 
diction upon  which  such  courts  may  interfere  to  prevent  munici- 
pal authorities  from  transcending  their  powers:  2  Dillon  on 
Municipal  Corporations,  4th  ed.,  sees.  906,  908;  and  cases  cited 
above. 

While  under  the  former  system  of  jurisprudence,  in  which 
relief  in  equity  was  administered  by  a  different  tribunal  and  by  a 
different  procedure  from  those  that  gave  relief  at  law,  courts  of 
equity  have  sometimes  refused  to  interfere  before  the  right  was 
established  at  ^^^  law  (West  v.  Mayor  etc.,  10  Paige,  539),  there 
seems  no  good  reason,  under  the  present  system  in  code  states 
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where  both  are  blended,  why  such  relief  should  not  be  granted 
in  the  first  instance  by  injunction;  and  so  it  was  ruled  iu  the 
analogous  cases  of  Mayor  etc.  v.  Eadecke,  49  Md.  217;  33  Am. 
Ttep.  239,  Davis  v.  Fasig,  128  Ind.  271,  and  Rushville  v.  Hush- 
^■ille  Net.  Gas  Co.,  132  Ind.  575,  above  cited,  which  are  on  all 
fours  with  the  case  in  hand.  And  so  it  would  seem  it  must  be 
ruled  here,  where  we  have,  in  addition,  a  special  and  liberal  stat- 
utory provifldon  in  regard  to  injunction:  Rev.  Stats.  1889,  sec. 
5510. 

The  doctrine  that  criminal  statutes  cannot  be  tested,  or  their 
enforcement  restrained,  in  the  civil  courts  has  no  application 
to  the  case.  Municij>al  ordinances,  though  penal,  are  not  crim- 
inal statutes:  Kansas  v.  Clark,  G8  Mo.  588;  Ex  parte  Ilollwedell, 
74  Mo.  395;  St.  Louis  v.  Marchel,  99  Mo.  475.  They  are  quaai 
criminal  in  fonn,  but  not  so  regarded  in  procedure. 

"We  think  the  petition  presents  a  case  in  which  the  validity  of 
the  ordinances  may  be  inquired  into  by  a  court  of  equity,  and,  if 
found  to  be  invalid,  the  relief  prayed  for  may  be  granted. 

2.  By  the  charter  of  the  city  of  St.  Louis,  the  mayor  and 
assembly  have  poiwer  by  ordinance  "to  license,  tax,  and  regulate 
retailers,"  "to  regulate  and  establish  the  standard  of  weights  and 
measures  to  be  used  in  the  city  of  St.  Louis,  and  to  provide  for 
the  inspection  of  the  same,"  "and  for  the  inspection  and  weighing 
or  measuring  hay  or  stone-coal,  charcoal,  fire^vood,  and  all  other 
kinds  of  fuel  to  be  used  in  the  ci/ty  of  St.  Ijouis":  Scheme  and 
Charter,  art.  3,  sec.  26,  pp.  2097,  2098;  2  Rev.  Stats.  1889. 

The  plaintiffs,  as  retailers  of  coal  by  the  wagonload  in  said 
city,  are  amenable  to  all  ordinances  of  the  city  within  the  scope 
of  the  powers  thus  granted.  The  ^^*  purpose  of  the  ordinances 
is  plain.  It  is  to  protect  the  citizen  from  being  imposed  upon  by 
false  weights  and  measures.  To  accomplish  this  purpose,  while 
dealers  in  coal  may  weigh  the  coal  which  they  sell  on  their  own 
scales,  they  are  not  permitted  to  sell  a  wagonload  of  coal  that 
has  not  been  weighed  by  a  weigher  approved  by  the  mayor  and 
authorized  by  law  to  weigh  the  same.  That  it  may  be  weighed 
by  such  a  weigher  and  no  other,  and  the  citizen  have  the  assur- 
ance of  the  fact,  weighers'  certificates  of  that  fact  are  "furnished" 
to  such  dealers  for  such  weighers,  and  such  weighers  are  required 
to  "furnish"  one  of  such  certificates  for  each  load  weighed  by 
him.  Surely  nothing  can  be  found  in  the  purpose  of  this  mu- 
nicipal law,  nor  in  the  means  by  which  it  is  sought  to  be  accom- 
plbhod,  thnt  is  without  the  express  power  granted  by  the  charter 
to  the  city  to  regulate  the  weighing  of  coal  in  the  city,  and  the 
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faxit  that  a  few  cents  are  charged  by  the  city  for  furnishing  each 
of  the  certificates  surely  cannot  be  beyond  the  power  expressly 
given  to  tax  and  regulate  "retailers"  of  that  commodity.  Whether 
the  mayor  and  assembly  have  selected  the  best  means,  by  these 
ordinancee,  to  accomplish  the  purpose,  is  a  matter  with  which  we 
have  nothing  to  do.  The  power  exercised  being  within  powers 
granted  by  the  charter,  the  plaintiffs  have  no  cause  of  action. 
The  demurrer  was  properly  sustained,  and  the  judgment  is 
aflBrmed. 

All  cancur,  Barclay,  J.,  in  the  result  and  in  the  second  para- 
graph. 

INJUNCTIONS  AGAINST  VOID  ORDINANCES.— Injunction  lies 
to  restrain  the  enforcement  of  municipal  ordinances  admitted  to  be  in- 
valid, the  execution  of  which  injuriously  affects  private  rights:  Deems 
V.  Mayor,  80  Md.  164;  45  Am.  St.  Rep.  339,  and  note.  An  injunction 
against  a  void  municipal  ordinance  should  be  granted,  when  there  is  no 
plr.in  adequate  remedy  at  law,  and  it  is  necessary  to  prevent  irreparable 
injurv:  Austin  v.  Austin  etc.  Cemetery  Assn.,  87  Tex.  330;  47  Am.  St. 
Rep.  114. 

ORDINANCES  — JUDICIAL  INQUIRY.  — The  reasonableness  of  a 
municipal  ordinance  is  a  proper  subject  for  judicial  inquiry,  if  enacted 
under  a  general  grant  of  authority  not  prescribing  the  manner  of  its 
exercise:  Champer  v.  Greencastle,  138  Ind.  339;  46  Am.  St.  Rep.  390, 
and  note. 


State  v.  Crosswhitb. 

[130  MISSOUEI,  359.] 

APPELLATE  PRACTICE.— Objection  to  evidence  not  made  at 
the  time  it  is  introduced  is  waived. 

EMBEZZLEMENT— SEPARATE  OFFENSES— EVIDENCE.— 
The  embezzlement  of  personalty  and  of  the  proceeds  arising  from  its  sale 
are  two  separate  and  distinct  offenses ;  and  evidence  in  proof  of  one  is 
not  permieaible  for  the  purpose  of  proving  the  other. 

EMBEZZLEMENT— GOODS  CONSKiNED  ON  COMMISSION. 
A  commission  merchant  may  be  held  criminally  lialle  for  the  embezzle- 
ment of  goods  consigned  to  him  on  commission ;  and  it  is  no  defense  that 
he  paid  the  money  arising  from  their  sale  to  his  partner. 

EMBEZZLEMENT.— AN  INDICTMENT  for  the  embezzlement 
of  goods  need  not  allege  by  whom  they  were  delivered  to  the  accused. 

EMBEZZLEMENT  — INSTRUCTIONS.— Under  an  indictment 
simply  charging  the  embezzlement  of  goods,  and  not  the  proceeds  thereof, 
it  is  error  to  instruct  that  if  the  accused  sold  the  goods  with  intent  to 
appropriate  the  proceeds  of  the  sale,  he  was  guilty. 

J.  B.  Hammer,  for  the  appellant. 

W.  F.  Walker,  attorney  general,  M.  Jourdan,  assistant  attorney 
general,  and  W.  T.  Jamison,  prosecuting  attorney,  for  the  state. 

»«i  BURGESS,  J.     At  the  April  term,  1895,  of  the  criminal 
court  of  Jackson  county,  Missouri,  defendant  was  convicted  of 
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th€  crime  of  embezzlement,  and  his  *•■  punishment  fixed  at  two 
years'  imprisonment  in  the  penitentiary.  From  the  judgment  and 
sentence  he  appealed. 

There  were  six  counts  in  the  indictment,  but,  after  the  evidence 
was  all  in,  the  court  withdrew  the  first  five,  and  the  conviction 
was  under  the  sixth  count,  which,  leaving  off  the  formal  ports, 
is  as  follonirB: 

"And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid,  do 
further  present,  that  on  the  seventeenth  day  of  December,  A.  D. 
1894,  at  said  Jackson  coointy,  state  aforesaid,  the  said  Robert  H. 
Orosswhite  was  a  commission  merchant  and  agent,  and.  as  such, 
a  member  of  the  firm  of  Crosawhite  &  Co.,  composed  of  him,  the 
said  Robert  H.  Crosawhite,  and  one  J.  0.  R.  Campbell,  and  he, 
the  said  Robert  H.  Crosawhite,  as  such  commission  merchant  and 
agent,  and  as  such  member  of  said  firm,  then  and  there  became 
the  consignee  and  bailee  of  one  David  H.  Biethan,  in  possession 
of  seven  carloads  of  potatoes,  of  the  value  of  five  hundred  and 
twenty-five  dollars,  and  the  property  of  said  David  H.  Biethan, 
and  which  potatoes  then  and  there  came  into  the  possession  and 
care  of  said  Robert  H.  Orosswhite  as  such  commission  merchant, 
and  as  the  said  consignee  and  bailee  of  said  David  H.  Biethan, 
and  he,  the  said  Robert  H.  Crosawhite,  then  and  there,  the  said 
seven  carloads  of  potatoes  unlawfully  and  feloniously  did  embezzle 
and  convert  to  his  own  use,  and  so  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  say  that  the  said  Robert  H.  Crosswhite,  the 
said  seven  carloads  of  potatoes,  in  manner  and  form  aforesaid, 
feloniously  did  steal,  take,  and  carry  away,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

The  salient  facts,  as  disclosed  by  the  record,  are  briefly  as  fol- 
low*: During  the  latter  part  of  the  year  1894,  defendant  and 
J.  0.  R.  Campljcll  were  copartners  ***  engaged  in  the  commis- 
sion business  in  Kansas  City,  Missouri,  under  the  firm  name  of 
Crosswhite  &  Co.  In  the  months  of  October  and  November  of 
that  year,  David  A.  Biethan  shipped  to  said  firm  from  Blackfoot, 
Idaho,  seven  carloads  of  potatoes,  to  be  sold  by  them  for  him  on 
commission.  The  potatoes  were  sold  by  the  firm,  who  received 
the  purchase  money  therefor,  bat  no  part  of  it  was  ever  turned 
over  to  Biethan.  Defendant  received  between  four  hundred  dol- 
lars and  five  hundred  dollars  of  it,  and  Campbell  the  balance. 
Campbell  fled  the  country,  and  had  not,  up  to  the  trial  of  de- 
fendant, boon  arrosted. 

Defendant's  first  contention  is,  that  the  court  committed  error 
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in  admitting,  by  the  state,  on  the  first  five  counts  in  the  indict- 
ment, in  one  of  which,  the  fifth,  he  was  charged  with  embezzling 
the  money  arising  from  the  sale  of  the  potatoes,  evidence  tending 
to  show  that  he  was  guilty  of  that  offense,  then  afterward  with- 
drawing said  counts,  and  in  not  excluding  such  evidence  from 
the  consideration  of  the  jury. 

No  objection  seems  to  have  been  made  to  the  introduction  of 
this  evidence,  and,  if  defendant  was  of  the  opinion  that  it  was  in- 
admissible under  the  sixth  count,  he  should  have  made  timely 
objections  thereto,  stating  the  specific  grounds  of  his  objection, 
and,  as  this  was  not  done,  all  objectioai  thereto  m'ust  be  deefmed 
to  have  been  waived. 

Had  objection  been  properly  made,  such  evidence  wooild  have 
been  clearly  inadmissible  under  the  sixth  count:  State  v.  Dodson. 
72  Mo.  283.  The  embezzlement  of  the  potatoes  and  the  proceeds 
arising  from  them  were  two  separate  and  distinct  offenses,  and 
evidence  in  proof  of  one  was  not  permissible  for  the  purpose  of 
proving  the  other. 

State  V.  Adams,  108  Mo.  208,  does  not  announce,  as  supposed, 
a  different  rule.  In  that  case,  defendant  ^^^  was  indicted  for 
embezzling  a  piano,  and  the  state  read  without  objection  some 
letters  and  statements  between  the  owner  of  the  piano  and  de- 
fendant, and  then  read,  over  the  objection  of  defendant,  letters 
written  to  him  by  said  owner  in  regard  to  his  failure  to  reonit 
collections  made  by  him  on  sales  of  pianos.  The  court  said: 
*'There  can  be  no  doubt  that  the  statement  and  letters  made  and 
written  by  the  prosecuting  witness  would  not  have  been  admis- 
sible as  original  evidence  to  prove  a  conversion  of  the  piano.  As 
independent  evidence,  they  were  mere  hearsay,  and  inadmissible. 
....  The  eale  of  the  piano  and  appropriation  of  the  proceeds 
were  not  denied,  and  the  letters  were  not  prejudicial."  For 
these  considerations  this  point  must  be  ruled  adversely  to  de- 
fendant. 

Defendant  offered  evidence  tending  to  show  that  he  had 
turned  the  proceeds  arising  from  the  sale  of  the  potatoes  over  to 
his  partner,  which,  upon  objection  by  the  state,  was  excluded, 
and  in  this  it  is  insisted  that  error  was  committed. 

This  contention  is  untenable.  He  was  not  in  the  employ  of 
Campbell,  and  was  under  no  obligations,  legal  or  otherwise,  to 
turn  the  proceeds  over  to  him,  but  it  was  his  duty  to  turn  over 
to  Biethan  whatever  money  he  received  belonging  to  him,  and 
he  should  not  be  permitted  to  escape  the  consequences  of  a  crim- 
inal prosecution  by  showing  that  he  turned  the  money  over 
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to  another  person,  who  wa«  no  more  entitled  to  retain  it  than 
he  was.  His  first  duty  was  to  comply  with  his  obligations  to 
his  bailor. 

Another  contention  is,  that  the  defendant  was  improperly  con- 
victed as  bailee  because,  under  the  decision  of  tliia  court  in  State 
V.  Grishaon,  90  Mo.  163,  it  was  held  that  the  section  of  the  stat- 
ute as  it  then  was  (Rev.  Stats.  1879,  sec.  1322;  Rev.  Stats.  1889, 
sec.  3551),  under  which  the  indictment  in  the  case  at  bar  was 
drawn,  was  not  ***  designed  to  apply  to  a  case  of  this  kind,  and 
only  applied  to  those  who  occupied  the  relation  of  common  car- 
rier or  some  similar  contractual  relation. 

It  is  worthy  of  observation  that,  in  that  case,  no  contractual 
relation  existed  between  the  parties,  while  in  the  ease  in  hand 
there  was  an  express  contract  by  which  the  firm  of  Crosswhite  & 
Co,  were  to  sell  the  potatoes  for  Biethan  at  five  per  cent  commas- 
sion. 

The  statute  as  it  then  stood,  read:  **If  any  carrier  or  other 
bailee  shall  embezzle,"  etc.  In  the  revision  of  1889,  the  words 
"or  other  person"  were  added  after  the  words  "if  any  carrier  or 
bailee,"  so  that  it  now  reads,  "If  any  carrier,  bailee,  or  o-ther  per- 
son shall  embezzle,"  etc.  The  amendment  of  the  statute  was 
evidently  for  the  purpose  of  meeting  the  ruling  in  the  Grisham 
case,  so  as  to  make  it  apply  to  all  cases  of  bailment. 

The  indictment  in  State  v.  Adams,  108  Mo.  208,  was  drawn 
under  section  3549  of  the  Revised  Statutes  of  1889,  and  what 
was  said  in  that  case  with  respect  to  the  indictment  under  con- 
sideration does  not  militate  against  what  has  been  said  in  this. 

That  defendaint  was  bailee  of  the  potatoes  there  can  be  no  ques- 
tion (Middleton  v.  Stone,  111  Pa.  St.  589;  Furlow  v.  Gillian, 
19  Tex.  250;  Bourg  v.  Lopez,  36  La.  Ann.  439),  and  it  is  equally 
clear  that  he  comes  within  that  class  of  bailees  embraced  in  sec- 
tion 3551  of  the  Revised  Statutes  of  1889. 

The  indictment  contains  all  necessary  allegations,  and  the  ob- 
jection taken  to  it  on  the  ground  that  it  does  not  allege  by  whom 
the  potatoes  were  delivered  to  defendant  is  without  merit.  It 
does  allege  that  the  potatoes  were  the  property  of  Biethan,  and 
that  they  came  into  the  possession  and  care  of  defendant  as  com- 
mission merchant,  and  as  the  consignee  and  bailee  of  said  Bic»than. 
It  is  in  the  language  of  the  statute,  and  unquestionably  good. 

•••  The  sixth  instruction  given  in  behalf  of  the  state  is  criti- 
cised in  that  it  told  the  jury  that,  if  defendant  sold  the  potjitoes 
with  the  intent  to  approprinte  the  pToree<l8  derived  therefrom  to 
his  own  OBe,  they  would  find  him  guilty.     The  charge  in  the  iQ' 
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dictment  is  for  selling  the  potatoes  with  intent  to  convert  them 
to  his  own  use,  and  not  the  proceeds  arising  from  their  sale.  As 
has  been  said,  they  are  two  separate  and  distinct  offenses,  and^ 
while  evidence  tending  to  show  the  embezzlement  of  the  pro- 
ceeds of  the  sales  of  the  potatoes  by  defendant  went  to  the  jury 
without  objection,  that  did  not  authorize  an  instruction  predi- 
cated upon  such  evidence,  when  the  indictment  under  which  he 
was  being  tried  contained  no  such  averment:  State  v.  Dodson,  72 
Mo.  283.  Because  of  tliis  erroneous  instruction  the  judgment  i» 
reversed  and  the  cauge  remanded. 
All  of  this  division  concur. 


EMBEZZLEMENT— SEPARATE  OFFENSES.— A  person  embezzling 
several  articles  of  property  at  one  time  may  be  indicted  and  convicted 
of  rembezzlement  of  each  article  separately:  Commonwealth  v.  But- 
te ick,  100  Mass.  1  j  97  Am.  Dec.  65,  and  note.  See,  also,  extended  note 
to  Calkins  v.  State,  98  Am,  Dec.  159. 

EMBEZZLEMENT. —  THE  PROCEEDS  of  property  may  be  em- 
bezzled: Extended  note  to  Calkins  v.  State,  98  Am.  Dec.  129,  166. 

EMBEZZLEMENT- GOODS  CONSIGNED  ON  COMMISSION.— A 
right  to  deduct  commissions  out  of  an  amount  received  is  held  to  give 
the  defendant  such  an  interest  in  the  property  that  he  cannot  be  con- 
victed for  the  embezzlement  of  it:  Extended  note  to  Calkins  v.  State^ 
98  Am.  Dec.  137. 


State  v.  Lawler. 

[130  Missouri,  366.] 

ROBBERY.— AN  INDICTMENT  for  robbery,  charging  that  the 
act  was  committed  with  violence,  need  not  allege  that  the  person  robbed 
was  put  in  fear. 

ROBBERY  — EVIDENCE  OF  VIOLENCE.  —  Proof  that  the 
accused  and  another  entered  a  shop  in  charge  of  two  attendants,  and 
that  the  accused  forcibly  held  one  of  them,  and  disabled  the  other  by  a 
kick,  while  his  accomplice  took  the  cash  drawer,  when  both  ran  away, 
shows  violence  sufficient  to  sustain  a  conviction  of  robbery,  without  proof 
of  actual  fear  on  the  part  of  the  parties  robbtd, 

ROBBERY  — INDICTMENT— OWNERSHIP  OF  PROPERTY. 
An  indictment  for  robbery  must  allege  the  ownership  of  the  property 
taken  to  be  in  the  party  alleged  to  have  been  robbed.  If  it  alleges  that 
the  property  taken  was  owned  by  one  person,  and  taken  in  the  presence^ 
and  out  of  the  possession,  of  another,  it  is  bad  on  its  face,  and  may  bo 
reached  by  motion  in  arrest  of  judgment,  or  on  appeal  without  such 
motion. 

ROBBERY  — INDICTMENT  — OWNERSHIP  OF  PROPERTY. 
An  indictment  for  robbery,  alleging  the  ownership  of  the  property  taken 
to  be  in  one  havin</  such  special  property  or  right  of  possession  thereto 
as  enables  him  to  maintain  an  action  for  its  recovery  if  taken  from  him, 
is  sufficient. 

J.  A.  Gemez  and  J.  C.  Robertson,  for  the  appellant. 

R.  F.  Walker,  attorney  general,  and  C.  0.  Bishop,  for  the  states 
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»~  SHERWOOD,  J.  Being  adjudged  guilty  of  robbery  in 
the  first  degree,  and  his  punishment  assessed  at  imprisonment  for 
five  years,  defendant  appeals  to  this  court. 

This  prosecution  is  founded  on  section  3530  of  the  Revised 
Statutes  of  1889,  which  reads  in  this  way:  **Every  person  who 
shall  be  convicted  of  feloniously  taking  the  property  ot  another 
from  his  person,  or  in  his  presence,  and  against  his  will,  by  vio- 
lence to  his  person,  or  by  putting  him  in  fear  of  some  immediate 
injury  to  his  person,  shall  be  adjudged  guilty  of  robbery  in  the 
first  degree." 

The  indictment,  so  far  as  necessary  to  quote  it  in  illustration 
of  this  opinion,  is  the  following: 

**With  force  and  arms,  in  and  upon  one  Lizzie  Sexauer,  feloni- 
ously, did  make  an  assault,  and  the  said  Lizzie  Sexauer  in  fear  of 
an  immediate  injury  to  her  person  then  and  there  feloniously  did 
put,  and  by  force  and  violence  $25  good  and  lawful  money  of  the 
United  States  of  the  value  of  $25,  all  of  the  goods  and  property 
of  George  Sexauer,  in  the  presence  of  and  against  the  will  of  the 
said  Lizzie  Sexauer,  by  then  and  there  putting  her  in  fear  of  an 
immediate  injury  to  her  person,  then  and  there  feloniously  and 
violently  did  rob,  steal,  take,  and  carry  away." 

'"WLUAAM.  ZACHRITZ, 

"Circuit  Attorney." 

The  testimony  in  substance  is  this:  George  Sexauer  was  the 
proprietor  of  a  saloon  and  sampleroom  a*  number  2<23C  Wash 
street,  in  the  city  of  St.  Louis,  and  resided  with  his  wife,  Lizzie 
Sexauer,  upstairs;  his  wife's  niece,  Lizzie  Grof,  was  living  with 
them  at  the  time  of  the  alleged  oflfense.  On  Friday  evening,  May 
3,  1894,  Mr.  Sexauer  left  the  saloon  about  9  o'clock  to  retire  for 
the  night.  His  wife  and  her  niece  came  "^®  down  and  took 
charge;  there  were  about  twenty-five  dollars  in  money  in  a  cash 
drawer  behind  the  counter.  The  women  sat  together  in  the  rear 
of  the  saloon  sewing  and  chatting,  and  were  there  alone.  Be- 
tween 9  and  10  o'clock  defendant  and  another  man  hastily  entered 
the  place,  and,  without  saying  a  word,  started  to  go  behind  the 
counter.  Miss  Qrol  sarw  them  and  gave  the  alarm,  when  both 
ladies  sprang  to  their  feet  and  rushed  forward  to  intercept  the 
men.  Defendant  pushed  Miss  Grof  aside,  seized  Mrs.  Sexauer  by 
her  hands,  and  held  her  forcibly  against  the  wall,  and,  when  Miss 
Grof  undertook  to  pass  him  toward  the  other  man,  gave  her  a 
vicious  kick  upon  the  shin,  forcing  her  over  a  chair,  and  causing 
her  such  pain  as  to  disable  her.  The  other  party  got  behind  the 
counter,  drew  out  the  cash  drawer  entire,  and  ran  out  of  the 
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saloon  with  it.  Defendant  then  let  Mrs.  Sexauer  go,  and  ran  out 
also.  The  cash  drawer,  emptied  of  its  contents,  was  found  near 
the  saloon  that  night.  Defendant  was  arrested  Sunday,  May  5, 
ahout  2  o'clock  A.  M.,  and  was  fully  identified  by  the  ladies.  Hia 
confederate  was  never  identified,  nor  was  any  of  the  money  recov- 
ered. 

The  testimony  on  the  part  of  the  defense  tended  to  show  that 
defendant  was  elsewhere  at  the  time  of  the  robbery,  that  he  was 
of  good  character,  and  that  the  women  had  failed  to  identify  him 
at  the  time  of  the  arrest,  but  had  been  prevailed  upon  by  police 
officers  to  swear  that  he  was  the  man.  Defendant,  testifying  in 
his  own  behalf,  claimed  to  have  been  elsewhere  all  that  night;  dis- 
claimed all  knowledge  of  the  robbery,  and  stated  under  oath  that 
"the  man  that  done  this  robbery  is  down  in  the  jail  now." 

1.  There  is  abundant  evidence  in  the  foregoing  statement  to 
show  such  circumstances  of  violence  as  are  sufficient  to  sustain  a 
prosecution  for  the  crime  of  robbery,  for  it  is  said  to  be  unneces- 
sary to  lay  a  putting  ^''^  in  fear  in  the  indictment  or  to  prove  the 
circumstance  of  actual  fear  upon  the  trial;  for  if  the  fact  be  laid 
to  be  done  violen-tly  and  against  the  will,  the  law,  in  circum- 
stances like  those  in  the  case  at  bar  in  odium  spoliatoris,  will  pre- 
sume fear:  2  Russell  on  Crimes,  9th  ed.,  *122;  State  v.  Stinson, 
124  Mo.  447;  Foster,  128,  129;  5  Bums'  Justice,  778;  2  East's 
Pleas  of  the  Crown,  711,  719. 

2.  The  crime  of  robbery  at  common  law  has  had  frequent  defin- 
ition. Hale  says:  "Eobbery  is  the  felonious  and  violent  taking 
of  any  money  or  goods  from  the  person  of  another,  putting  him 
in  fear, be  tbevaloie  thereof  above  or  under  one  shilling":  1  Hale's 
Pleas  of  the  Crown,  532.  Hawkins  gives  a  definition  substanti- 
ally identical  with  the  one  just  quoted:  1  Hawkins'  Pleas  of  the 
•Crown,  147.  East  defines  the  crime  thus:  "A  felonious  taking  of 
money  or  goods,  to  any  value,  from  the  person  of  another,  or  in 
his  presence,  against  his  will,  by  violence  or  putting  him  in  fear": 
H  Hawkins'  Pleas  of  the  Crown,  707. 

It  will  be  observed  that  the  definition  as  given  by  East  is  more 
full  than  those  given  by  the  other  authors,  in  that  the  words  "or 
in  his  presence"  and  "against  his  will"  are  used  alone  by  East, 
and  not  by  the  others,  in  defining  the  crime.  The  words  "in  his 
presence"  were  added  to  the  words  "from  his  person"  by  judicial 
construction,  as  substitutionary  of,  and  tantamount  in  meaning 
to,  "from  his  person,"  and  this  in  order  to  prevent  an  evasion  of 
the  law:  East's  Pleas  of  the  Crown,  723,  725,  728. 

The  common-law  authorities  all  agree  that,  in  order  to  consti- 

AM.  St.  R«p..  Vol.  LI.  — 87 


678  State  v.  Lawleb.  [Missouri, 

tute  the  crime  of  robbery,  the  taking  must  be  laid  in  the  indict- 
ment, and  proven  on  the  trial  to  be  from  the  person  or  in  the 
presence  of  the  owner.     Thus  Russell:   "The  taking  need  not  be 

immediately  from  the  person  of  the  owner But  it  is  clear 

that  the  property  must  be  taken  in  the  presence  of  the  owner," 
etc.,  giving  instances:  2  Russell  on  Crimes,  9th  ed.,  *106,  *107; 
2  East's  Pleafi  of  the  Cro\^Ti,  c.  IG,  sec.  126,  p.  707;  Roscoe's 
Criminal  ^^a  Evidence,  7th  ed.,  908,  911;  3  Greenleaf  on  Evi- 
dence, 14th  ed.,  sees.  224,  228;  Barbour  on  Criminal  Law,  2d  ed., 
143. 

In  an  early  case,  it  was  ruled  that  if  a  man's  servant  be  robbed 
of  his  master's  goods  in  sight  of  his  master,  it  shall  be  taken  for 
a  robbing  of  the  master:  Wright's  case.  Style,  156. 

In  Rex  V.  Francis,  2  Strange,  1015,  where  some  thieves  gently 
struck  the  hand  of  the  prosecutor,  whereby  some  money,  which  he 
had  taken  out  of  his  pocket  to  give  change,  fell  to  the  ground, 
and  he  offering  to  take  it  up,  they  threatened  to  knock  his  brains 
out,  whereupon  he  desisted,  and  the  thieves  "immediately"  took 
it  up,  all  of  which  matters  were  set  forth  in  a  special  verdict,  the 
judges  were  of  opinion  that,  inasmuch  as  it  was  not  sufficiently 
expressed  in  the  verdict  that  the  money  was  taken  by  the  thieves 
in  the  "sight  or  presence  of  the  owner,"  that  therefore  they  could 
not  be  held  guilty  of  robbery. 

In  Tennessee  this  case  arose:  The  dwelling-house  of  the  prose- 
cutor was  entered  while  he  and  his  family  were  asleep;  and  he  was 
aroused  by  the  presentation  of  a  pistol  at  his  head,  and  a  demand 
for  money.  Alarmed  and  excited,  he  sprang  from  his  bed,  and  he 
and  his  sister,  Winnie  Bamly,  in  whom  the  property  taken  is  laid 
in  one  count  of  the  indictment,  rushed  out  of  a  door  and  fled  to 
a  neighboring  house.  In  their  absence,  and  before  their  return, 
one  of  the  prosecutor's  daughters  was  compelled  to  go  upstairs 
and  bring  down  their  father's  box,  which  was  broken  open  in  the 
presence  of  the  remaining  members  of  the  family,  and  some 
money,  articles  of  clotliing,  etc.,  taken  away.  At  the  trial,  evi- 
dence to  the  effect  aforesaid  was  introduced,  and  the  defendants 
requested  the  court  to  instruct  the  jury  that,  "to  constitute  the 
offense  of  robbery,  the  goods  or  property  must  be  taken  from  the 
person  of  the  party  named  in  the  indictment,  as  the  owner,  or 
■''^'  in  his  presence  and  against  his  will.  And  if  the  jury  believed, 
from  the  evidence,  that  the  property  alleged  to  have  been  taken 
belonged  to  Stephen  Bamly  (the  prosecutor)  or  Winnie  Bamly, 
and  tiiey  became  frightened  and  ran  off,  nothing  being  taken 
from  their  persons,  or  in  their  pre«enoe — thai  it  would  not  be  rob- 
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bery,  but  larceny,  and  they  could  not  find  the  defendants  guilty 
under  the  indictment." 

This  instruction  was  refused,  but  the  court  gave  the  following 
one:  '1i  you  believe  the  defendants  put  Stephen  Bamly  in  fear, 
a»d  caused  him  to  run  off,  and  then  took  from  him  his  money,  or 
hat  and  other  goods,  which  was  in  his  possession,  this  would  be 
robbery.  The  same  principle  applies  to  Winnie  Barnly's  property. 
So,  if  Stephen's  goods  were  left  in  possession  of  his  wife,  and 
the  defendants  put  her  in  fear,  or,  by  violence,  took  possession  of 
the  goods  or  money  left  in  her  possession,  this  would  be  robbery. 
After  quoting  from  some  of  the  authorities  already  cited,  it  was 
held  that  no  robbery  had  been  committed,  by  reason  of  the  ab- 
sence of  the  owners  at  the  time  the  taking  occurred:  Crews  v. 
State,  3  Coldw.  350. 

The  common-law  precedents  of  indictments  bear  out  the  idea 
that  the  property  must  be  alleged  to  be  that  of  the  party  robbed. 
Thus  Train  and  Heard  give  this  form:  "Indictment  for  robbery 
at  common  law. — The  jurors,  etc.  upon  their  oath  present,,  that 
C.  D.,  late  of,  etc.,  on  the  first  day  of  June  in  the  year  of  our 

Lord ,  with  force  and  arms,  at  B.,  in  the  county  of  S.,  in  and 

upon  one  J.  N.,  feloniously  did  make  an  assault,  and  the  said  J.  N., 
in  bodily  fear  and  danger  of  his  life,  then  and  there  feloniously 
did  put,  and  one  gold  watch  of  the  value  of  one  hundred  dollars, 
of  the  goods  and  chattels  of  the  said  J.  N.,  from  the  person  and 
against  the  will  of  the  said  J.  N".  then  and  ^'''*  there  feloniously 
and  violently  did  steal,  take,  and  carry  away;  against  the  peace, 
etc.":  Train  and  Heard's  Precedents  of  Indictments,  461.  A 
similar  form  is  given  by  Chitty,  which  he  says  was  settled  by  a 
very  eminent  crown  lawyer:  3  Chitty's  Criminal  Law,  806. 

That  it  is  necessary  to  allege  the  property  to  be  that  of  the  per- 
son named  as  the  owner  in  the  indictment  is  conclusively  shown 
by  the  further  necessity  of  establishing  this  fact  by  proving  it  on 
the  trial:  3  Greenleaf  on  Evidence,  sec.  224.  Surely  nothing 
need  be  proved,  except  it  be  alleged.  And  the  same  rule  which 
governs  as  to  alleging  and  proving  ownership  in  robbery  prevails 
as  to  proving  and  alleging  it  in  larceny:  2  Bishop's  Criminal  Pro- 
cedure, sec.  1006;  2  Bishop's  New  Criminal  Law,  sec.  1159.  If  the 
owner  is  known,  the  prisoner  must  be  tried  on  an  indictment  for 
stealing  the  goods  of  the  owner  by  name:  1  East's  Pleas  of  the 
Crown,  sec.  88,  p.  651;  Long's  case,  Cro.  Eliz.  490;  Commonwealth 
V.  Morse,  14  Mass.  218. 

There  is  no  doubt  but  that  goods  may  be  laid  to  be  either  in  the 
general  owner  or  in  a  special  owner,  with  the  like  result  of  convic- 
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tion  where  the  evidence  corresponds  with  the  allegation.  Thus  ihey 
may  be  laid  to  be  in  a  bailee,  pawnee,  carrier,  or  the  like:  State  v. 
Moore,  101  Mo.  316.  But  in  such  category  a  wife  or  servant  can- 
not be  included,  inasmuch  as  neither  has  the  property  or  posses- 
sion, and,  in  consequence  of  this,  a  person  indicted  for  stealing 
goods  laid  in  the  indictment  as  that  of  the  wife  or  servant  must  be 
:ir(|iiitte(l  on  that  indictment:  2  East's  Pleas  of  the  Crown,  sec. 
90;  2  Bishop's  Criminal  Procedure,  sec.  726;  KeUey's  Criminal 
Law,  435. 

Russell  says:  'It  is  necessary  that  there  should  be  in  some  per- 
son a  sufficient  ownership  of  the  things  stolen;  and  that  they 
should  be  stated  in  the  indictment  as  the  goods  and  chattels  or 
property  of  such  person":  2  Russell  on  Crimes,  9th  ed.,  *282. 
"Where  goods  are  in  the  possession  of  the  wife,  they  must  be  laid 
as  the  goods  ^'^'^  of  her  husband;  thus  if  A  is  indicted  for  steal- 
ing the  goods  of  B,  and  it  appears  that  B  was  a  feme  covert  at  the 
time,  A  must  be  acquitted":  2  Russell  on  Crimes,  *287.  To  the 
same  effect  is  1  Hale's  Pleas  of  the  Crown,  513,  though  he  adds 
the  party  may  be  indicted  de  novo  for  stealing  the  goods  of  the 
husl>and. 

Abundant  adjudications  announce  the  same  doctrine  enunci- 
ated by  the  text-writers.  Thus  in  Commonwealth  v.  Williams,  7 
Gray,  337,  the  property  which  was  charged  to  have  been  stolen 
was  alleged  to  be  that  of  a  man  who,  it  turned  out  in  evidence, 
was  the  husband  of  a  certain  woman,  and  it  was  objected  that,  as 
the  property  was  "found  in  her  possession,  it  should  have  been 
averred  to  have  been  her  property."  But  Shaw,  C.  J.,  speaking 
•a  the  organ  of  the  court,  ruled  that,  notwithstanding  the  altera- 
;ii»ii  ill  the  caininon  law,  by  statutory  provision  allowing  femes 
(•overt  to  have  property  in  their  own  right,  etc.,  that  still  such 
enaotment  did  not  overthrow  the  usual  presumption  that  personal 
property  held  by  the  wife  is  that  of  her  husband,  and  that  such 
presumption  must  be  rebutted  by  the  party  whose  case  requires  it, 
l»y  proving  property  in  the  wife.  This  was  the  precise  point  ad- 
jiidioatwl  in  that  case.  A  previous  ruling  to  the  same  effect  in 
Conrmonwealth  v.  Culling,  1  Mass.  116,  where  the  indictment 
(•har;:ing  larceny  laid  the  projierty  in  the  first  count  in  the  wife, 
••  '  in  tbo  swond  in  the  husband  who  had  been  absent  in  the 
East  Indies  six  or  seven  years,  and  it  was  ruled  that  the  prisoner 
could  not  be  conNncted  on  the  first  count. 

In  Commonwealth  v.  Clifford,  8  Cush.  215,  the  only  point  in 
judgment  was,  that  the  indictment  for  robbery  did  not  allege 
whose  property  it  was  that  was  taken.     It  was  loosely  remarked. 
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however,  in  that  case  that  if  the  "indictment  were  far  the  com- 
mon-law offense  of  robbery,  it  would  be  fatally  defective  for  want 
of  the  averments  thait  the  articles  alleged  to  have  been  stolen  and 
*''®  taken  from  Pendexter  were  his  property  or  the  property  of 
some  third  person/'  and  2  Hawkins'  Pleas  of  the  Crown,  chapter 
25,  section  71,  is  cited  in  support  of  the  observation,  which  the 
authority  cited  does  not  do.  The  remark  adverted  to  is  not  incor- 
rect, if  it  be  taken  to  mean  such  "third  person"  is  a  bailee  or  the 
like;  otherwise  it  is. 

In  California,  it  has  been  ruled  that  an  indictment  alleging  in 
effect  the  robbery  of  money  "from  the  person  and  control"  of 
Wyckoff,  etc.,  was  good,  though  it  also  alleged  that  the  money  was 
the  "property  and  money  of  B.  F.  Whiting":  People  v.  Shuler,  28 
Cal.  490.  But  that  ruling  was  not  put  upon  common-law  grounds 
at  all,  but  was  based  on  the  reason  that,  as  the  indictment  does 
state  the  money  was  taken  from  the  possession  of  AVyckoff,  the  law 
deems  that  possession  rightful,  and  therefore  the  right  of  Wyckoff 
to  the  possession  needed  not  to  be  stated  in  the  indictment,  and  for 
this  position  an  express  statutory  enactment  is  cited  which  pro- 
vides: "Neither  presumption  of  law,  nor  matters  of  which  judi- 
cial notice  is  taken,  need  be  stated  in  an  indictment":  Laws,  1851, 
sec.  248,  p.  239.  And  it  is  to  be  observed  that,  in  that  state,  "the 
criminal  code  has  worked  the  same  change  in  pleading  in  crim- 
inal actions  which  has  been  wrought  by  the  civil  code  in  civil 
cases":  People  v.  King,  27  Cd.  507;  87  Am.  Dec.  95. 

After  all,  then.  People  v.  Shuler,  28  Cal.  490,  is  in  line  with  the 
coanmon-law  authorities;  but  for  the  indulgence  of  a  statutory 
and  otherwise  unauthorized  presumption,  the  indictment  in  that 
case  must  have  been  ruled  bad.  But^till,  with  all  that,  it  seems 
quite  odd  that  Whiting's  name  should  have  been  obtruded  on  the 
indictment,  cui  bono. 

In  Massachusetts,  it  has  been  ruled  in  an  indictment  for  lar- 
ceny which  charges  that  the  property  of  a  wife  may  be  sustained 
by  proof  of  larceny  of  property  ^''''  of  her  husband  in  her  posses- 
sion: Commonwealth  v.  McLaughlin,  103  Mass.  435.  But  this 
ruling  is  also  bottomed  on  a  special  statutory  provision  declaring 
that:  "In  the  prosecution  of  offenses  in  relation  to,  or  affecting, 
real  or  personal  estate,  it  shall  not  be  deemed  a  variance,  if  it  is 
proved  on  the  trial  that,  at  the  time  when  the  offense  was  com- 
mitted, either  the  actual  or  constructive  possession,  or  the  general 
or  special  property  in  the  whole  or  any  part  of  such  real  or  personal 
estate,  was  in  the  person  or  community  alleged  to  be  the  owner 
thereof":  Gen.  Stats.,  c.  172,  sec.  12.     This  last  section,  formerly 
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known  as  section  12,  chapter  133,  of  the  Revised  Statutes,  has 
been  on  the  statute  books  of  that  state  since  or  before  1845.  Thi-s 
statute  was  said  to  have  been  passed  to  cure  the  defect  which 
(KfealMl  tlie  indictment  in  Commonwealth  v.  Wade,  17  Pick.  395. 

In  Virginia,  however,  where  a  statute  has  been  enacted  substan- 
tially identical  with,  and  e\idently  derived  from,  that  of  Massa- 
chusetts before  quoted,  it  has  been  ruled,  in  an  indictment  for 
larceny,  that  the  name  of  the  owner  of  the  property  charged  to 
have  l)een  stolen  must  be  stated;  and,  if  it  appears  that  the  per- 
son so  stated  to  be  the  owner  was  a  married  woman  at  the  time  of 
the  larceny,  it  is  error,  and  the  prisoner  should  be  acquitted.  Mon- 
cure,  P.,  after  adverting  to  the  familiar  rules  requiring  that,  in 
an  indictment  for  larceny,  the  ownership  of  the  goods  stolen  must 
be  stated  as  the  property  of  such  owner,  and  that  the  goods  of  a 
niarncd  woman  must  be  laid  as  the  goods  of  her  husband,  remarks: 
"This  statute  was  not  intended  to  dispense,  and  does  not  dispense, 
with  the  necessity  of  stating  in  an  indictment  for  larceny  the  name 
of  the  owTier  of  the  property  stolen,  nor  to  enable  any  person  to 
be  such  ov^Tier  who  was  not  capable  of  being  so  at  common  law. 
Its  only  object  was  to  get  rid  of  the  difficulties  which  often  ex- 
isted at  common  law  in  regard  to  '"^"^^  the  proper  person  to  be 
stated  as  the  owner  of  the  property  in  an  indictment  for  larceny 
or  other  offenses  against  property.  It  therefore  declares  that,  in 
all  such  cases,  *it  shall  be  sufficient  to  prove  that  when  the  offense 
was  committed  the  actual  or  constructive  possession,  or  a  general 
or  special  property  in  the  whole  or  any  part  of  such  estate,  was  in 
the  person  or  community  alleged  in  the  indictment  or  other  ac- 
cusation to  be  the  owner  thereof.'  But  the  person  named  in  the 
indictment  as  owner  of  the  property  must  still,  under  the  stat- 
ute, as  under  the  common  law,  be  a  person  competent  in  law  to 
be  such  owner":  Hughes  y.  Commonwealth,  17  Gratt.  565;  94 
Am.  Dec.  498. 

Other  illustrations  may  now  be  given,  supporting  the  view  that 
unless  a  person  alleged  in  an  indictment  for  larceny  to  be  the 
owner  of  property  stated  therein  to  have  been  stolen  occupies  a 
position  other  than  that  of  servant,  the  prosecution  of  the  thief 
on  such  indictment  must  fail.  Thus  in  Regina  v.  Green,  37  Eng. 
L.  &  Eq.  597,  the  property  in  two  pairs  of  women's  boots  was  laid 
in  the  son  about  fourteen  years  of  age,  who  resided  with  his  father, 
who  supported  him,  received  no  wages,  and  worked  at  the  shop 
under  his  fatlier's  orders;  that  on  the  day  of  the  larceny,  the 
father  returned  home,  and  he  was  left  in  charge  of  the  stall,  and, 
on  this  state  of  facts,  it  was  ruled  that  the  son  was  but  the  servant 
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of  his  father,  in  whom  the  possession  remained,  and  therefore  the 
goods  were  improperly  laid  in  the  son,  and  the  prisoner  went  ac- 
quit on  that  indictment,  hut  was  remanded  and  convicted  on  an 
indictment  which  laid  the  goods  in  the  fa/ther. 

So,  too,  in  Rex  v.  Hutchinson,  Russ.  &  R.  C.  C.  412,  where  a 
servant  had  the  custody  and  care  of  a  chapel,  the  title  thereof  be- 
ing vested  in  trustees,  and  he  having  the  only  key  to  the  chapel, 
could  not  be  properly  described  as  the  owner  of  certain  articles 
which  belonged  in  the  chapel. 

3''»  In  State  v.  Jenkins,  78  IST.  C.  478,  in  an  indictment  of  the 
larceny  of  certain  meat  belonging  to  a  railroad  company,  the  prop- 
erty was  laid  in  the  depot  agent  of  the  company  who  had  posses- 
sion and  control  of  it  for  the  company  for  the  use  of  its  hands,  it 
was  held  the  prosecution  on  that  indictment  could  not  be  main- 
tained, because  the  agent  had  neither  a  general  nor  a  special  prop- 
erty in  the  articles  stolen. 

So  in  Heygood  v.  State,  59  Ala.  49,  it  was  ruled  that  the  over- 
seer of  another's  plantation  could  not  be  alleged  to  be  the  owner 
of  corn  grown  thereon  in  order  to  a  prosecution  for  the  larceny 
thereof,  because  he  was  to  be  deemed  a  servant  of  his  employer, 
and,  therefore,  had  no  special  property  in  the  grain  stolen. 

In  State  v.  Ayer,  23  N.  H.  301,  it  was  ruled  that  where  leather 
was  delivered  to  a  person  to  be  manufactured  into  shoes,  which 
were  to  be  delivered  to  the  employer,  if,  while  the  shoes  remain 
in  the  hands  of  the  manufacturer,  they  be  stolen,  they  may  be  laid 
to  be  his  property  in  an  indictment  for  their  theft,  and  this  be- 
cause, by  reason  of  his  employment,  he  had  a  special  property  in 
the  shoes. 

On  the  same  principle,  wherever  it  is  shown  that  the  person 
alleged  to  be  the  owner  had  such  special  property,  or  that  he  held 
it  to  do  some  act  upon  it,  or  for  the  purpose  of  conveyance,  or  in 
trust  for  the  benefit  of  ano^;her,  would  be  sufficient  to  support  an 
allegation  of  ownership  in  an  indictment:  State  v.  Somerville,  21 
Me.  14;  38  Am.  Dec.  248. 

In  State  v.  Addington,  1  Bail.  310,  the  mare  stolen  never  had 
been  in  the  possession  of  the  trustee  of  the  wife,  but  in  that  of  the 
husband,  who  held  the  animal  in  trust  for  the  benefit  of  his  wife, 
and  with  the  presumed  assent  of  the  trustee,  and,  therefore,  the 
property  in  the  mare  was  well  laid  in  the  husband  as  the  owner, 
when  the  mare  was  stolen. 

*®*>  In  Owen  v.  State,  6  Humph.  330,  the  horse  escaped  from 
the  premises  of  its  owner,  and  entered  on  the  premises  of  a  neigh- 
bor, who  directed  his  servant  to  put  the  horse  into  his  stable,  but 
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this  WM  done  to  prevent  the  destruction  of  his  com  in  the  field, 
and  upon  this  it  was  ruled  that  the  taker-up  of  the  horse  might 
well  be  stated  to  be  his  owner  in  an  indictment  charging  his  ser- 
vant with  the  theft  of  the  animal. 

In  short,  the  turning  point  and  test  rule  in  all  cases  of  this  sort 
may  be  formulated  into  this  question:  Did  the  party  alleged  In 
the  indictment  to  be  the  owner  have  such  a  special  property  or 
right  of  possession  in  the  goods  as  would  enable  him  to  maintain 
an  action  for  them  if  taken  out  of  his  custody?  If  this  interrog- 
atory be  answered  affirmatively,  then  prosecution  will  lie  in  the 
name  of  such  alleged  owner;  otherwise  not:  Commonwealth  v. 
Morse,  14  Mass.  217;  Ludden  v.  Lea\-itt,  9  Mass.  104;  6  Am.  Dec. 
45;  Warren  v.  Leland,  9  Mass.  265;  Dillenback  v.  Jerome,  7  Cow. 
294;  2  Bishop's  Criminal  Procedure,  sec.  722. 

Tested  by  the  rule  thus  laid  down,  it  must  be  obvious  to  even 
casual  observation  that  Mrs.  Sexauer  had  no  such  special  owner- 
ship in  the  property  taken  as  would  admit  of  her  prosecuting  an 
action  for  it,  were  it  taken,  and  this  is  shown  by  the  evidence  dis- 
closing that  she  is  but  the  wife  of  the  real  owner. 

But,  further,  the  indictment  not  only  fails  to  allege  ownership 
of  any  kind  in  her,  but,  on  the  contrary,  it  alleges  it  to  be  in  her 
husband.  Now,  how  robbery  could  be  committed  in  the  absence  of 
the  real  or  special  owner  is  rather  difficult  to  understand.  In 
State  v.  Davidson,  38  Mo.  374,  the  property  was  laid  in  John  Day 
as  owner,  and  it  was  held  that  as  the  evidence  showed  that  Day 
was  not  present  when  the  "rifle  gun"  was  taken,  tliat  therefore  an 
instruction  asked  by  ^®*  defendant  that  he  could  not  be  conviotcd 
of  robbery  in  the  first  degree  should  have  been  given. 

Here  the  indictment  shows  that  the  money  alleged  to  have  been 
taken  was  not  taken  in  the  presence  of  the  only  one  whom  the 
indictment  mentions  as  owner.  This  makes  the  indictment  bad 
on  its  face  and  obnoxious  to  a  motion  in  arrest,  or  sufficient  to 
cause  a  reversal  in  this  court  without  such  motion,  the  error  be- 
ing apparent  of  record:  State  v.  Meyers,  99  Mo.  107. 

The  judgment  should  be  reversed  and  the  cause  remanded. 

All  concur. 

ROBBERY  — INDICTMENT— ALLEGATION  OP  FEAR.— An  in- 
dictment fur  robbery  ia  aiinicient  witliotit  avern)ent  of  the  value  of  the 
property  taken.  The  putting  in  fear  and  taking  the  profKsrtvronstitute 
the  ((int  of  the  crime,  an<i  are  the  only  essential  elements  that  n(>e<i  he 
•lleKc-l:  State  ▼.  Terry,  K6  Me.  427;  41  Am.  8t.  Rep.  564.  See  the  ez- 
temied  note  to  State  v.  McCune,  70  Am.  Dec.  185. 

ROBBKRY— VIOLENCE.— Toconfltitute  rohberv,  there  moat  be  force 
or  intimilation:  Crawford  v.  State,  90  Ga.  701;  55  Am.  St.  Rep.  242. 
When  the  taking  ii  accomplished  by  force  or  violence,  the  force  or  vio- 
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lence  must  precede  the  taking ;  Extended  note  to  State  v.  McCune,  70 
Am.  Dec.  182. 

KOBBERY— INDICTMENT— ALLEGATION  OF  OWNERSHIP.— 
In  an  indictment  for  robbery,  the  property  may  be  laid  as  belonging 
either  to  the  actual  owner  or  to  the  person  robbed :  Brooks  v.  People, 
49  N.  Y.  436;  10  Am.  Rep.  398.  A  person  in  actual  possession  of  money 
has  such  ownership  thereof  as  makes  it  robbery  to  take  it  from  his  per- 
son without  his  consent:  Stegar  v.  State,  39  Ga.  583;  99  Am.  Dec.  472, 
and  note.  See,  also,  the  extended  note  to  State  v.  McCune,  70  Am.  Dec. 
190. 


Lankford  v.  Gebhart, 

[180  MissoTTBi,  621.] 

ELECTIONS  — AUSTRALIAN  BALLOT  LAW— IDENTIFI- 
CATION MARKS.  —  The  fact  that  the  name  of  a  voter  is  placed  upon 
his  ballot  after  it  is  delivered  to  him  does  not  invalidate  it  under  the 
Australian  ballot  law,  provided  the  name  so  written  on  the  ballot  could 
not  be  seen  by  anyone,  and  was  not  written  there  for  the  purpose  of 
identifying  it. 

ELECTIONS— RESIDENCE  OF  VOTER.— A  finding  by  the 
trial  court  that  a  person  was  a  resident  voter  cannot  be  disturbed  on 
appeal,  if  no  declarations  of  law  were  asked  or  given,  nor  specific  find- 
ings of  fact  made. 

ELECTIONS  — CHANGE  OF  RESIDENCE.— A  voter  who 
leaves  the  state  for  the  purpose  of  pecuring  a  homestead  elsewhere,  with 
the  intention  of  there  remaining  if  successful,  and  if  not,  of  returning, 
and  who  selects  a  homestead  claim,  but  shortly  thereafter  abandons  it, 
does  not  lose  his  residence  as  a  voter  in  the  state  from  which  he  re- 
moved, a/ though  he  resided  with  his  family  for  a  few  months  in  another 
state  before  returning  to  the  former. 

ELECTIONS— PREMATURE  CLOSE  OF  POLLS.— Under  a 
statute  declaring  that  the  election  polls  shall  remain  open  until  a  certain 
hour,  a  ballot  cast  and  accepted  by  the  judges  before  that  hour  should 
be  counted,  although  the  polls  were  closed  without  authority  before  the 
ballot  was  cast,  and  although  it  was  prepared  secretly  in  a  place  other 
than  one  of  the  election  booths. 

ELECTIONS.— EVIDENCE  IS  ADMISSIBLE  ON  AN  ELEC- 
TION COiNTEST  to  show  that  a  mutilated  ballot  was  intact  when  voted. 

ELECTIONS  — IDENTIFICATION  OF  VOTER.— Parol  evi- 
dence is  not  admissible  to  show  that  a  ballot  duly  numbered  was  cast 
by  a  person  other  than  the  one  whose  name  is  recorded  on  the  poll- 
books  opposite  the  corresponding  number,  especially  when  the  names 
are  not  idem  sonans. 

ELECTIONS— PLACE  OF  RESIDENCE.— A  person  in  the 
United  States  railway  mail  service,  whose  established  home  and  resi' 
dence  are  with  his  father,  can  vote  legally  only  in  the  township  In 
which  his  father  resides. 

ELECTIONS— PLACE  OF  RESIDENCE.— A  permanent  riiem- 
ber  of  a  soldiers'  home,  who  is  not  permitted  to  leave  it  without  a  license 
or  furlough,  has  a  residence  at  such  home  for  the  purpose  of  voting. 

ELECTIONS— RESIDENCE  OF  VOTER.— One  who  purchases 
a  farm,  and  takes  possession  of  it  with  the  intention  of  makmg  it  his 
permanent  home,  acquires  a  residence  at  the  place  where  the  farm  is 
situated  for  the  purpose  of  voting  from  the  time  he  takes  possession, 
although  he  does  not  bring  his  entire  family  there  until  a  short  time 
afterward. 
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ELECTIONS  — RESIDENCE  OF  VOTER.— If  a  father  removes 
from  one  etate  to  another,  while  engaged  in  the  civil  service  of  the 
Uuiuad  Stiite3,  taking  his  minor  son  with  him,  but  retaining  his  resi- 
dence for  the  purjHJse  of  voting  in  the  state  from  which  he  removes,  the 
residence  of  the  8<m  continues  the  same  as  that  of  the  father,  during  the 
minority  uf  the  former,  and  also  thereafter  uniil  he  acquires  one  oi  his 
own. 

ELECTIONS. — Statutes  requiring  that  ballots  on  account  of  want 
of  conformity  to  any  particular  of  the  law,  sliali  not  be  counted,  are 
mandatory. 

ELECTIONS— BALLOTS— MARKS  NOT  INVALIDATING.— 
A  ballot  containing  the  word  "yes,"  written  under  the  name  of  one 
candidate,  and  the  word  "no  "  under  the  name  of  another  candidate  for 
the  same  office,  is  not  invalid  ae  to  other  candidates  for  other  offices  to 
which  the  words  written  do  not  apply. 

ELECTIONS— IDENTITY  OF  VOTER— EVIDENCE.— If  a  bal- 
lot is  numbered  and  recorded  on  the  election  poll-book  without  any 
name  being  written  oi)po8ite  thereto  to  designate  the  person  wlio  voted 
the  ballot,  parol  evidence  is  not  admissible  to  identify,  nor  to  supply  the 
name  of,  the  voter. 

ELLOTIONS— NOTICE  OF  CONTEST.— The  manner  of  the 
service  of  tlie  writ  directing  the  clerk  of  court  tu  recount  the  ballots  in 
an  election  contest,  and  of  notice  to  the  contestee  when  the  recount  is 
to  be  made,  though  irregular,  is  valid,  if  the  clerk  obeys  the  writ  and 
the  cuntestee  is  present  at  the  recount. 

Alexander  &  Richardson,  J.  F.  Hicklin,  and  J.  P.  0.  Givens, 
for  the  appellant. 

Hamilton  &  Dudley,  for  the  respondent. 

«»  MACFARLANE,  J.  This  is  an  election  contest  over  the 
office  of  sheriff  of  Daviess  county.  On  a  proper  order,  the  bal- 
lots were  opened,  examined,  and  recounted  by  the  clerk.  Upon 
a  hearing  in  the  circuit  court,  it  was  found  and  adjudged  that 
contestant  and  contestee  each  received  at  said  election  eighteen 
hundred  and  twenty-two  votes.  Both  parties  appealed.  Fot 
convenience,  the  two  appeals  will  be  considered  together. 

1.  Contestant  objected  to  the  legality  of  nine  votes  counted  for 
contestee,  for  the  reason  that  each  of  the  ballots  had  written  on 
the  back  thereof  the  name  of  the  voter  who  cast  the  same.  It 
did  not  appear  by  whom  the  names,  or  any  of  them,  were  written. 

«2»  rpjjg  statute  was  designed  to  preserve  the  secrecy  of  tlie 
ballot,  and  the  legislature  had  the  undoubited  right  to  prescribe 
the  form  to  be  used,  and  to  prohibit  any  marks,  devices,  or  writ- 
ing thereon  by  which  the  ballot  of  one  person  could  be  distin- 
guished from  that  of  another.  These  statutes  are  said  to  be 
either  mandatory  or  directory.  If  the  former,  a  substantial  va- 
riance from  the  prescribed  requirements  will  invalidate  the  vote. 

The  decisions  of  this  court  have  l)een  uniform  and  consistent 
in  holding  that  a  statute  which  declares  that  a  ballot  should  not 
be  counted  which  is  cast  in  disregard  and  violation  of  certain 
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prescribed  forme  is  mandatory:  State  v.  Cook,  41  Mo.  593;  West 
V.  Eoss,  53  Mo.  350;  Ledbetter  v.  Hall,  62  Mo.  4S2;  State  v. 
Frazier,  98  Mo.  426;  Bowers  v.  Smith,  111  Mo.  45;  3?  *jn,  St. 
Eep.  491. 

Contestant  insists  that  the  requirements  of  section  467i  of 
the  Eevised  Statutes  of  1889,  and  of  sections  8  and  9  of  the  act 
of  1891  (Acts  1891,  p.  135),  were  violated  by  writing  on  the  back 
of  the  prospective  ballots  the  name  of  the  voter  thereof;  that 
the  requirements  of  these  sections  are  mandatory,  and  such  votes 
should  not  be  counted. 

Section  4671  of  the  Eevised  Statutes  of  1889  provides  that  the 
ballot  voted  "shall  not  bear  upon  it  any  device  whatever,  nor 
shall  there  be  any  writing  or  printing  thereon,  except  the  names 
of  persons,  and  the  designations  of  the  office  to  be  filled,  leaving 
a  margin  on  either  side  of  the  priated  matter  for  substituting 

names Any  ballot  not  conforming  to  the  provisions  of 

this  chapter  shall  be  considered  fraudulent,  and  the  same  shall 
not  be  counted." 

Section  8  of  the  act  of  1891  (page  135),  after  requiring  that 
the  judges  of  election  should  deliver  to  the  voter  a  ballot,  makes 
this  provision:  "Before  delivering  any  ballot  to  the  elector,  the 
two  judges  of  election  ^^^  having  charge  of  the  ballots  shall  write 
their  names  or  initials  upon  the  back  of  the  ballot  with  ink  or 
indelible  pencil,  and  no  other  writing  shall  be  on  the  back  of  the 
ballot,  except  the  number  of  the  ballot." 

Section  9  provides  that,  after  preparing  the  ballot,  "the  elec- 
tor shall  fold  the  same  so  that  the  face  of  the  ballot  will  be  con- 
cealed and  the  initials  of  the  judge  may  be  seen.  He  shall  then 
vote  forthwith  and  before  leaving  the  polling  place." 

But  it  will  be  observed  that  the  act  of  1891  is  amendatory  of 
the  general  election  law,  of  which  section  4671  is  a  part.  The 
latter  section  is  found  in  the  law  before  the  Australian  system  of 
voting  was  adopted.  A  comparison  of  that  section  with  the  said 
sections  8  and  9  will  show  that  the  requirements  are  wholly  in- 
consistent and  irreconcilable.  The  amendatory  law  by  section  13 
expressly  repeals  all  acts  or  parts  of  acts  inconsistent  with  it.  We 
must,  therefore,  hold  that  section  4671  was  repealed  by  the  later 
act  of  1891. 

Under  the  election  law  as  in  force,  the  ballots  must  be  offi- 
cially printed  and  furnished  the  voter  by  the  officers  conducting 
the  election.  The  voter  is  left  no  choice  in  selecting  or  making 
his  ballot.  It  is  true  section  8  of  the  act  of  1891  requires  that 
two  of  the  judges  of  electioai  shall  write  their  names  or  initials 
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on  the  back  of  the  ballot  furnished  the  voter,  and  that  no 
other  writing  shall  be  on  the  back  of  the  ballot,  except  the  num- 
ber of  the  ballot;  but  it  vnll  be  observed  that  this  prohibition  re- 
fers to  the  time  the  ballot  is  delivered  to  the  voter,  and  not  to 
the  time  at  which  it  is  voted. 

Even  though  the  statute  was  intended,  as  doubtless  it  was,  to 
reqoiire  that  the  ballot,  when  delivered  by  the  voter  to  the  judges, 
should  have  no  other  writing  on  the  back,  except  the  names  or 
initials  of  the  judges,  and  the  number  of  the  ballot,  it  should  not 
be  regarded  as  mandatory.  There  are  no  negative  or  other  words 
***  making  it  mandatory  in  form,  as  was  the  case  with  the  statute 
it  repealed.  That  statute,  with  its  construction,  was  before  the 
legislature,  and  the  omission  to  give  the  repealing  law  a  manda- 
tory form  is  very  significant  of  a  contrary  intention. 

Nor  can  we  see  that  the  mere  writing  of  the  name  upon  the  bal- 
lot, though  done  by  the  voter  himself,  was  such  violation  of  the 
intended  secrecy  of  elections  as  should  render  it  void.  It  did  not 
appear  that  the  ballot  was  so  folded  that  the  name  writ- 
ten on  it  could  be  seen  by  anyone,  or  that  the  name  was  written 
for  the  pairpose  of  identifying  the  vote.  The  name  on  the  back 
of  the  ballot  gave  no  greater  opportunity  for  identifying  it  than 
the  number  on  the  poll  list  afforded. 

The  statute,  we  think,  should  only  be  considered  as  giving 
direction  to  the  officers  of  the  election  in  respect  to  the  discharge 
of  their  duties,  and  not  as  mandatory  upon  the  voter.  If  the 
name  was  so  written  on  the  ballot  that  it  could  be  seen,  the  judges 
should  have  refused  to  receive  it,  and  required  the  voter  to  pre- 
pare another.  As  it  was  accepted  by  the  judges,  and  there  was 
no  evidence  of  intentional  violation  of  the  law  on  the  part  of 
the  voter,  the  vote  was  properly  counted. 

2.  Contestant  challenges  the  legality  of  the  votes  of  Orva  Cook 
and  John  Persinger,  counted  for  contestee,  on  the  ground  that 
they  had  changed  their  residence  to  another  state,  and  had  not 
resided  in  this  state  after  their  return  to  it  for  one  year  before 
the  election.  There  was  some  conflict  in  the  evidence  as  to 
whether  these  persons  ever  changed  their  residence  from  this 
state  No  declarations  of  law  were  asked  or  givem,  or  specific 
findings  of  fact  made  by  the  court.  In  such  case,  this  court  will 
not  interfere  with  the  conclusions  reached  by  the  trial  court: 
Gumm  V.  Hubbard,  97  Mo.  321;  10  Am.  St.  T?ep.  312. 

•**  3.  The  vote  of  Seth  Sullivan  was  counted  for  contestee. 
Contestant  insists  that  this  vote  should  have  been  rejootod,  for  the 
reason  that  it  appeared  conclusively  from  the  evidence  that  the 
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voter  had  not  been  a  resident  of  this  state  for  one  year  before  the 
election. 

The  evidence  shows  that  Sullivan  left  this  state  for  Okla- 
homa in  August,  1893,  and  was  there  ait  the  opening  of 
that  territory  to  settlers.  He  took  his  family  with  him. 
At  the  opening  of  the  territory,  he  selected  a  claim,  went  upon 
it,  and  plowed  the  land  for  a  few  days.  He  went  to  the  land- 
ofl&ce  to  file  his  homestead  claim,  and  found  his  rights  contested, 
and  then  abandoned  them.  He  went  from  there  to  Kansas, 
where  he  rented  a  house  and  remained  until  December  20,  1893, 
when  he  started  back  to  Missouri,  where  he  arrived  in  January, 
1894.  He  never  moved  his  family  onto  the  claim  selected,  nor 
into  the  territory.,  and  testified  that  when  he  went  to  Oklahoma 
it  was  his  intention,  if  he  was  successful  in  securing  a  homestead, 
to  remain,  and,  if  not,  to  return  to  Missouri. 

Contestant  insists  that  selecting  a  claim  on  government  land 
for  a  homestead  was  conclusive  of  an  intention  to  make  that  his 
home  and  residence. 

We  do  not  think  a  mere  selection  of  a  claim,  without  secur- 
ing the  approval  of  the  government,  and  making  the  necessary 
declaration,  would  have  the  effect  of  concluding  him  on  the 
question  of  residence.  It  was  held  by  the  supreme  court  of  Cal- 
ifornia that  leaving  one's  residence  merely  for  the  purpose  of 
complying  with  the  homestead  law  would  not  cause  a  loss  of 
residence:  Preston  v.  Culbertson,  58  Cal.  198.  In  Illinois,  it  was 
held  by  the  supreme  court  that  leaving  one's  residence  with  an 
intention  to  remain  away  if  suited,  but  to  return  if  not  suited, 
will  not  cause  oiie  to  lose  his  residence  if  he  returns  before  elec- 
tion: Beardstown  v.  ^^^  Virginia,  81  111.  541;  Smith  v.  People, 
44  111.  16.  See,  also,  6  Am.  &  Eng.  Ency.  of  Law,  379,  notes. 
So  this  court  has  held  that  "physical  stay  or  residence  in  any 
particular  place  will  not,  of  itself,  constitute  a  domicile.  The 
physical  act  of  staying  must  be  accompanied  with  the  mental 
determination  of  making  a  home  or  domicile  in  the  place  where 
the  party  stays  or  abides":  State  v.  Dayton,  77  Mo.  682,  and  eases 
cited.  We  think  the  question  of  intention  in  this  case  must 
control,  and  the  conclusion  reached  by  the  court  must  conclude 
U8  from  further  inquiry. 

4.  In  one  precinct,  a  voter  was  permitted  to  cast  his  vote  after 
the  polls  had  been  formally  closed.  The  evidence  showed  that 
the  polls  were  closed  before  6  o'clock  in  the  evening,  and  indeed 
that  the  contested  vote  was  cast  before  that  hour.  But  it  shows 
further  that  the  polls  had  not  only  been  closed,  but  that  the 
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booths  had  been  removed,  and  the  judges  and  clerks  were  engaged 
in  counting  the  vote. 

It  was  held  in  Gumm  v.  Hubbard,  97  Mo.  321;  10  Am.  St 
Rep.  312,  -that  the  polls,  when  closed,  are  closed  to  the  judges  as 
well  as  to  other  persons.  But  the  fair  presumption  is,  that  the 
polls  in  that  case  w«re  not  closed  until  the  time  of  the  day  fixed 
by  law  for  closing  them. 

The  statute  requires  that  the  polls  "shall  continue  open  until 
6  o'clock  in  the  evening,  unless  the  sun  shall  set  after  6,  when  the 
polls  shall  be  kept  open  until  sunset."  The  requirement  seems 
to  be  very  positive  that  the  polls  shall  be  kept  open  until  the  hour 
named.  The  statute  provides  for  no  formal  closing  of  the  polls. 
The  duties  of  the  election  oflBcers  continue  at  least  until  the  hour 
named.  The  rights  of  voters  should  not  be  prejudiced  by  pre- 
mature suspension  of  their  duties  by  the  judges  and  clerks.  The 
law  nowhere  authorizes  a  constable  by  public  proclamation,  as 
was  ***  done  in  this  case,  to  close  the  polls,  or  put  an  end  to  the 
voting. 

The  fact  that  the  voter  prepared  his  ballot  in  a  place  other 
than  one  of  the  booths  should  not  invalidate  his  vote.  It  did 
not  appear  that  the  ballot  was  not  secretly  prepared.  Moreover, 
it  was  accepted  by  the  judges,  and  we  ought  to  presume  that  they 
did  their  duty  in  that  respect.     This  vote  was  properly  counted. 

5.  It  appeared  on  examination  of  the  ballots  that  the  caption 
had  been  torn  off  one  of  them  which  was  counted  for  contestee. 
It  was  shown  by  evidence  that  said  ballot  was  intact  when  voted. 
Contestant  objected  to  this  evidence. 

Effect  should  be  given  to  the  will  of  the  electors,  and  it  is  now 
generally  agreed  that  the  circumstiinces  surrounding  the  elec- 
tion may  be  given  in  evidence  on  an  election  contest  to  explain 
ambiguities  in  the  ballot:  Gumm  v.  Hubbard,  97  Mo.  321;  10  Am. 
St.  Rep.  312.  With  the  same  purpose  in  view,  no  reason  can  be 
seen  why  this  evidence  was  not  properly  admissible.  If  the  bal- 
lot was  legal  when  voted,  it  should  be  counted.  To  exclude 
proof  of  its  legality  woTild  virtually  be  a  denial  of  the  right  to 
count  a  legal  ballot     The  evidence  was  admissible. 

6.  The  name  of  Frank  Vance  appeared  upon  the  poll-books  as 
one  of  the  voters.  No  man  of  that  name  lived  in  the  election 
precinct.  Frank  Zontz  was  a  qualified  voter  of  the  prednct  and 
▼oted  thereat,  but  his  name  does  not  appear  upon  the  poll-books. 
The  court  admitted  parol  evidence  for  the  purpose  of  proving 
that  the  ballot  wu  cast  by  Zentz.    The  proof  having  been  made 
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to  the  satisfaction  of  the  court,  the  vote  was  counted  for  oon- 
testee. 

The  constituition  provides  that  "every  ballot  voted  shall  be 
numbered  in  the  order  in  which  it  shall  be  received,  and  the  num- 
ber recorded  by  the  election  officers  on  the  list  of  voters,  opposite 
the  name  of  the  voter  ®^®  who  presents  the  ballot."  It  further 
provides  that,  "in  all  cases  of  contested  elections,  the  ballot  cast 
anay  be  counted,  compared  with  the  list  of  voters.,  and  examined 
under  such  safeguards  and  regulations  as  may  be  prescribed  by 
law":  Const.,  art.  8,  sec.  3.  The  statute  requires  the  judges  to 
number  the  ballots,  and  the  clerks  of  election  "to  enter  the 
names  of  the  voters  and  the  number  of  the  ballots,  in  the  order 
in  which  they  were  received  on  the  poll-books."  The  question 
is,  whether  parol  evidence  is  admissible  for  the  purpose  of  show- 
ing that  a  ballot,  duly  numbered,  was  cast  by  a  person  other  than 
the  one  whose  name  is  recorded  on  the  poll-books  opposite  the 
corresponding  number. 

The  names  Vance  and  Zentz  are  not  idem  sonans,  and  cannot 
therefore  be  taken  as  the  same.  It  is  claimed  that  an  elector, 
who  is  qualified,  and  who  has  himself  complied  with  all  the  re- 
quirements of  the  law,  should  not  be  disfranchised  on  account  of 
the  failure  of  the  election  officers  to  perform  their  duties.  There 
can  be  no  doubt  that  a  hardship  would  be  done  the  individual 
voter  in  denying  him  a  voice  in  the  election  through  no  fault  of 
his  own.  But,  at  the  same  time,  the  state  has  the  undoubted 
right  to  regulate  the  manner  of  conducting  elections,  to  pre- 
scribe what  shall  be  done  by  the  voter  and  the  officers,  and  to 
make  the  validity  of  the  vote  dependent  upon  due  compliance 
therewith:  West  v.  Ross,  53  Mo.  350.  The  constitution  and  the 
statute  were  designed  to  secure  the  purity  of  elections,  and,  in 
those  requirements  which  are  mandatory,  individual  rights  must 
give  way  to  the  public  good,  which  we  assume  the  law  was  in- 
tended to  promote. 

If  the  statute  stood  alone,  it  could  be  given  the  liberal  con- 
struction claimed  for  it,  but  a  positive  requirement  of  the  con- 
stitution cannot  be  treated  as  a  mere  direction.  As  is  said: 
"Constitutions  do  not  ®^  usually  undertake  to  prescribe  mere 
rules  of  proceeding,  except  when  such  rules  are  looked  upon  as 
essential  to  the  thing  to  be  done;  and  they  must  be  regarded  in 
the  light  of  limitations  upon  the  power  to  be  exercised":  Cooley*8 
Constitutional  Limitations,  93. 

The  constitution  speaks  in  unmistakable  terms.  It  declares 
the  will  of  the  people  of  the  state.    It  cannot  be  regarded  merely 
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as  giving  directions  to  the  oflBcers  of  elections  in  respect  to  theu 
duty.  It  must  be  taken  as  mandatory.  The  requirement  that 
in  cases  of  contested  elections  the  ballots  cast  may  be  compared 
with  the  list  of  voters  excludes  any  other  means  of  identif}'ing 
the  person  who  cast  the  ballot.  An  expression  of  one  mode  of 
proof  is  an  exclusion  of  all  others. 

It  is  very  clear  that  the  constitution  was  intended,  not  only 
to  provide  the  means  for  detecting  illegal  votes  and  frauds  in 
elections,  but  also,  which  is  equally  as  important,  to  prevent 
frauds  and  perjuries  in  cases  of  contests.  The  ballots  are  all 
alike,  and  prima  facie  make  a  valid  vote.  Whether  they  should 
be  counted  depends  upon  the  qualification  of  the  voter.  The 
voter  is  required  to  be  identified  by  his  number  on  the  poll-book, 
which  must  correspond  with  the  number  of  the  ballot.  In  case 
one  voted  who  was  not  a  qualified  voter,  there  could  be  no  defi- 
nite identification  of  the  ballot  he  cast,  if  he  or  witnesses  were 
permitted  to  contradict  the  evidence  the  poll-books  afford.  The 
law  was  intended  to  identify,  not  only  the  voter,  but  also  the 
ballot.  The  ballot  is  what  counts,  and  what  ballots  shall  be 
excluded  when  a  fraudulent  voter  is  found  is  the  question  of 
vital  importance.  The  constitution  was  intended  to  prevent 
frauds  and  perjuries  in  identifying  the  ballots,  and  to  prevent 
the  rejection  of  legal,  and  the  counting  of  illegal,  votes.  We 
regard  the  constitution  as  mandatory,  and,  when  it  so  speaks, 
the  ^^"^  courts  have  no  discretion.  This  vote  should  have  been 
rejected. 

This  concludes  the  errors  assigned  by  contestant.  It  thus 
appears  one  vote  was  improperly  counted  for  contestee. 

7.  It  is  admitted  by  contestant  that  four  votes  counted  for 
him  also  had  the  name  of  the  voter  written  thereon.  For  the 
reason  given  in  paragraph  1,  these  votes  were  properly  counted. 

8.  The  vote  of  C.  G.  Buckingham,  who  voted  for  contestee, 
was  rejected  by  the  court,  and  of  this  ruling  contestee  complains. 

This  voter  was  in  the  railway  mail  service  of  the  United 
States,  and  voted  at  Pattonsburg,  Daviess  county.  Previous  to 
going  into  this  service,  his  residence  was  with  his  father  in 
Washington  township,  Daviess  county.  Buckingham  testified 
that  he  had  no  established  home,  except  that  of  his  father,  but 
he  had  lived  at  Pattonsburg,  boarding  at  the  hotel,  from  October 
25th  to  the  day  of  the  election.  Had  been  in  the  mail  service 
since  May  24,  1894,  most  of  the  time  running  into  St.  Louis. 
From    October   25th,  his    run  wm   between    Pattonsburg  and 
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Brunswick,  his  stopping  place  being  at    Pattonsburg,  Benton 
township. 

"We  think  this  vote  was  properly  rejected  by  the  court.  The 
constitution  provides  that,  *'for  the  purpose  of  voting,  no  per- 
son shall  be  deemed  to  have  gained  a  residence  by  reason  of  his 
presence,  or  lost  it  by  reason  of  his  absence,  while  employed  in 
the  service,  either  civil  or  military,  of  this  state,  or  of  the  United 
States":  Const.,  art.  8,  sec.  7.  The  statute  provides  that  each 
voter  shall  vote  only  in  the  township  in  which  he  resides:  Eev. 
Stats.  1889,  sec.  4670.  This  voter,  according  to  his  own  evi- 
dence, recognized  his  father's  home  in  Washington  township  as 
his  residen'ce.  This  residence  was  not  ®^*  changed  by  his 
employment  in  the  civil  service  of  the  United  States.  His  voting 
place,  unless  he  had  adopted  another,  was  in  Benton  township, 
the  residence  of  his  father,  and  his  vote  cast  in  another  township, 
though  in  the  same  county,  was  properly  rejected.  He  was  not 
a  qualified  voter  in  such  township. 

9.  The  vote  of  Jerry  Snyder,  who  voted  for  contestee,  was 
rejected.     Of  this  contestee  complains. 

The  evidence  showed  that  Snyder  had  lived  in  Daviess  county 
for  many  years,  but,  at  the  date  of  the  election,  was  a  member  of 
the  soldiers'  home  at  Leavenworth,  Kansas.  It  did  not  appear 
how  long  he  had  been  a  member  of  the  home.  Snyder  testified 
that  he  was  a  "permanent"  member  of  the  home,  and  was  admit- 
ted free,  but  testified  further  that  he  had  no  intention  of  chang- 
ing his  residence  from  Daviess  county  in  this  state,  and  that  he 
had  been  home  on  furlough  for  four  months  preceding  the  elec- 
tion. 

The  statute  makes  no  special  provision  for  such  a  case.  The 
legality  of  the  vote  depended  upon  the  residence  of  the  voter. 
That  was  a  question  of  intention.  The  testimony  of  Snyder  that 
he  had  no  intention  of  changing  his  residence  when  he  became 
a  member  of  the  home  or  afterward  may  be  taken  as  a  mere  con- 
clusion of  the  witness.  A  contrary  intent  may  be  gathered  from 
all  the  circumstances.  The  evidence  that  he  was  a  permanent 
member  of  the  home,  and  that  he  was  not  permitted  to  leave  it 
without  a  license,  or  "furlough,"  from  the  manager,  would  tend 
very  strongly  to  prove  a  change  of  residence.  Under  the  evi- 
dence, the  court  may  well  have  inferred  that  a  permanent  resi- 
dence was  adopted  in  the  state  of  Kansas,  and,  in  the  absence  of 
any  declaration  of  law,  we  must  presume  that  it  so  found. 

10.  Benjamin  Porterfield  formerly  lived  in  Livingston  county. 
On  the  twenty-fifth  day  of  August,  «*»  1894,  he  bought  and 
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obtained  possession  of  a  farm  in  Daviess  county.  At  that  time, 
he  moved  part  of  his  household  goods  and  fanning  implements 
to  his  farm,  and  commenced  work  on  it.  He  took  two  of  his 
sons  with  him.  The  rest  of  the  family,  consisting  of  wife  and 
three  children,  were  not  moved  to  the  farm  until  Septemiber 
10th,  which  was  only  fifty-eight  days  before  the  election.  He 
testified  that,  when  he  went  upon  the  farm  and  commenced 
work,  he  intended  it  a£  his  permanent  residence.  Porterfield 
voted  for  contestant,  and  his  vote  was  counted. 

Contestee  insists  that  the  residence  of  this  voter  was  not  ac- 
quired in  Daviess  county  until  his  entire  family  was  moved  there. 
This  claim  is  made  upon  authority  of  State  v.  Dayton,  77  Mo. 
678.  But  this  material  distinction  will  be  noted  between  that 
case  and  this  one.  In  that  case,  the  evidence  shows  that  the 
voter,  Dayton,  did  not  go  to,  or  remain  at,  work  in  Kansas  City 
with  the  mental  determination  oi  making  it  his  home.  He  in- 
tended to  make  it  his  residence  on  the  condition  that  he  could 
make  suitable  terms  with  his  employers.  In  this  case,  the  men- 
tal determination  was  accompanied  with  the  physical  act  of  stay- 
ing upon  the  farm.  The  fact  that  a  part  of  his  family  and  a  part 
of  his  goods  were  not  moved  for  a  few  days  should  not  defeat  the 
physical  act  and  mental  intention.  The  vote  was  properly 
coTinted, 

11.  Carlos  B.  Tomlin  voted  for  contestant,  and  the  vote  was 
counted  by  the  cmirt  The  father  of  the  voter  received  em- 
ployment as  clerk  in  the  general  land-office  at  Washington,  D.  C, 
in  which  he  is  still  engaged.  The  son,  when  sixteen  years  of  age, 
removed  with  his  father  to  Washington,  where  he  continued  to 
live.  When  he  voted  he  was  twenty-two  years  of  age.  The 
residence  of  the  father  waa  not  changed  by  reason  of  living  in 
Washington  city  while  engaged  in  the  civil  ®*®  service  of  the 
United  States.  The  residence  of  the  son  continued  the  same  as 
that  of  the  father  during  the  minority  of  the  former,  and  until 
he  acquired  one  of  his  own.  He  testified  that  he  had  never  in- 
tended to  change  his  residence,  though  he  continued  to  live  in 
Washington  after  he  had  attained  his  majority.  The  question 
was  one  of  intention,  and  the  finding  of  the  court  will  not  be 
disturbed. 

12.  One  ballot  voted  for  contestee  contained  the  word  "yes" 
written  under  the  name  of  one  candidate  for  prosecuting  attor- 
ney and  the  word  "no**  written  under  the  name  of  the  other 
candidate  for  the  same  office.  This  ballot  was  rejected  by  the 
coxaU 
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It  may  be  that  under  the  mandatory  requirements  of  section 
4671  of  the  Revised  Statutes  of  1889,  that  ballot  should  not  have 
been  counted,  because  of  writing  the  words  "yes"  and  "no" 
therein.  When  the  statute  requires  that  a  ballot,  on  account  of 
want  of  conformity  to  any  particular  provision  of  the  law,  shall 
noi  be  counted,  it  is  mandatory.  As  was  said  in  Gumm  v.  Hub- 
bard, 97  Mo.  321,  10  Am.  St.  Rep.  312,  section  5493  (the  same 
oS  section  4671  of  the  Reivised  Statutes  of  1889)  furnishes  an  ab- 
solute rule  of  evidence.  It  makes  the  ballot  fraudulent  without 
regard  to  intent,  when  it  has  thereon  any  writing  or  printing 
other  than  that  specified.  But,  as  we  have  seen,  this  section  was 
repealed  by  the  act  of  1891,  and  no  such  prohibition  is  now  con- 
tained in  the  statute. 

The  words  written  do  not  apply  to  the  office  of  sheriff,  which 
alone  is  in  contest  here.  We  can  see  no  reason  for  rejecting  the 
entire  ballot  for  the  reason  that  the  vote  for  prosecuting  attorney 
may  be  left  in  doubt:  Atkeson  v.  Lay,  115  Mo.  538.  We  are  of 
the  opinion  that  this  vote  should  have  been  counted  for  con- 
testee. 

13.  One  ballot  of  Colfax  township  was  numbered  6  and  the 
noimber  was  so  recorded  on  the  poll-book,  but  no  name  was  writ- 
ten opposite  thereto  to  ***  designate  the  person  who  presented 
the  ballot.  Nor  was  any  name  recorded  upon  the  poll-book  by 
which  the  identity  of  the  voter  could  be  determined.  The 
court  permitted  the  introduction  of  parol  evidence  for  the  pur- 
pose of  ascertaining  the  person  who  cast  the  ballot.  The  proof 
being  thus  made,  the  vote  was  counted  for  contestant.  Con- 
testee  assigns  this  action  of  the  court  as  error. 

In  a  former  paragraph,  we  considered  the  admissibility  of 
such  evidence  for  the  purpose  of  identifying  one  whose  name  was 
improperly  recorded  on  the  poll-list.  We  held  it  inadmissible 
even  for  that  purpose.  It  follows  from  what  is  there  said  that 
this  ballot  was  also  improperly  counted.  If  the  name  of  a  voter 
on  the  poll-list  cannot  be  identified,  one  cannot  be  supplied. 

14.  Objection  was  made  by  contestee  to  counting  the  vote  of 
James  Gilling,  who  voted  for  contestant.  The  objection  was  on 
the  ground  that  the  voter  did  not  reside  in  the  county.  There 
was  some  conflict  in  the  evidence,  but  it  tended  to  prove  his  resi- 
dence, and  the  finding  of  the  court  must  stand. 

15.  Objection  was  made  that  the  writ  directing  the  clerk  to 
recount  the  ballots  was  served  by  an  elisor  instead  of  a  sheriff, 
and  that  the  notice  to  contestee  that  the  clerk  would,  on  the 
day  named,  open  and  recount  the  ballots,  was  not  served  as  a 
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writ  of  summons  is  required  by  law  to  be  sened.  It  appears 
that  the  clerk  obeyed  the  commands  of  tlie  writ  withont  objec- 
tion to  the  manner  of  service,  and  that  contestee  was  present 
at  the  opening  of  the  ballot-boxes  and  witnessed  the  recount. 
The  objects  for  which  the  service  of  the  writ  and  notice  were 
designed  were  fully  accomplished,  and  the  manner  of  the  service 
becomes  a  matter  of  no  importance. 

***  The  result  at  the  election,  therefore,  is  that  contestee  re- 
ceived eighteen  hundred  and  twenty-one  votes,  and  contestant 
received  eighteen  hundred  and  twenty  votes.  Contestee  was 
therefore  elected  by  a  majority  of  one  vote. 

Judgment  reversed  with  directions  to  enter  judgment  for  con- 
testee. 

Sherwood  and  Gantt,  JJ.,  concur;  Brace,  C  J.,  concnrs  in  all 
but  paragraph  6;  Burgess  in  all  but  1,  4,  and  7;  Barclay,  J.,  dis- 
sents; Rabinson,  J.,  absent 

ELECTIONS  — AUSTRALIAN  BALLOT  LAW  —  IDENTIFYING 
MARKS  ON  BALLOTS.— This  Bu"bject  is  fully  discuased  in  the  mono- 
graphic note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  243-249. 

ELECTIONS.— BALLOTS,  when  their  integrity  is  satisfactorily  estab- 
lished, are  the  best  evidence  in  an  election  contest  of  how  the  electors 
voted:  Tebbe  v.  Smith.  108  Cal.  101 ;  49  Am.  St.  Rep.  68,  and  note. 

ELECTIONS— RESIDENCE.— The  residence  of  a  voter  is  the  place 
in  which  his  habitation  is  fixed  without  any  present  intention  of  re- 
moving therefrom:  Berry  v.  Wilcox,  44  Neb.  82;  48  Am.  St.  Rep.  706, 
and  extended  note  on  what  and  where  is  residence,  and  how  the  same 
may  be  lost  or  changed. 

ELECTIONS  —  RESIDENCE  OF  INMATES  OF  SOLDIERS' 
HOMES. — If  a  soldier  abandons  his  former  residence,  and  becomes  an 
inmate  of  a  soldiers'  home,  with  an  intention  to  make  that  his  future 
place  of  residence,  and  remains  with  such  intention,  he  thereby  gaini 
a  residence  where  the  home  is  situated :  Stewart  v.  Kyser,  105  Cal.  469, 
cited  in  the  extended  note  to  Berry  v.  Wilcox,  48  Am.  St.  Rep.  717. 


CASES 

IN  THB 

COUET  OF  EEEOES  AND  APPEALS 

NEW  JERSEY. 


Pennsylvania  R.  E.  Co.  v.  Middleton. 

[67  New  Jerset  Law,  154.] 

NEGLIGENCE.— ON  A  MOTION  TO  NONSUIT,  in  order  to 
withdraw  the  case  from  the  jury,  the  contributory  negligence  must  ap- 
pear as  a  conclusion  of  fact,  or  by  necessary  inference  from  the  evidence 
adduced  by  the  plaintiff.  If  the  action  is  one  for  causing  the  death  of  a 
human  being,  it  must  appear  that  he,  by  some  act  or  omission  on  his 
part,  contributed  to  the  accident  which  resulted  in  his  death. 

NEITHER  NEGLIGENCE  NOR  CONTRIBUTORY  NEGLI- 
GENCE IS  PRESUMED  from  proof  of  an  accident  on  the  track  of  a 
railway,  resulting  in  persnnal  injuries. 

NEGLIGENCE,  CONTRIBUTORY  NOT  PRESUMED.— If  a  per- 
son driving  a  team  is  killed  at  a  railway  crossing,  and  the  evidence  shows 
that  the  locomotive  by  which  he  was  injured  was  not  attached  to  a  reg- 
ular train,  and  that  its  bell  was  not  rung  when  approaching  the  cross- 
ing, and  there  is  no  evidence  as  to  what  precautions,  if  any,  were 
adopted  by  the  decedent  for  his  safety,  the  trial  court  cannot  presume 
that  he  was  guilty  of  contributory  negligence,  and  grant  a  nonsuit,  but 
must  submit  the  question  to  the  jury. 

NEGLIGENCE— EVIDENCE.— IN  AN  ACTION  TO  RECOVER 
FOR  THE  DEATH  of  a  person  at  a  railway  crossing,  caused  by  the 
collision  of  the  team  he  was  driving,  with  a  locomotive,  the  defendant 
has  no  right  to  demand  positive  evidence  that  the  decedent  did  stop, 
look,  and  listen,  but  the  jury  must  be  left  to  determine  from  all  tlie  cir- 
cumstances, in  the  absence  of  direct  evidence,  whether  the  death  was 
the  result  of  contributory  negligence  or  not. 

Samuel  H.  Gray,  for  the  plaintifE. 

John  J.  Crandall  and  Timothy  J.  Middleton,  for  the  defend- 
ant in  error. 

166  LIPPINCOTT,  J.  This  is  an  action  by  the  plaintiff,  as 
administrator  of  Elmer  V.  Hunt,  deceased,  against  the  defendant, 
to  recover  damages  for  the  benefit  of  the  widow  and  the  next  of 
kin,  by  reason  of  the  death  arising  from  the  alleged  negligence  cxf 
the  defendant. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff,  a  mo- 
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tion  for  a  nonsuit  was  made  by  the  defendant,  on  the  ground 
that  the  case  of  the  plaintiff  showed  that  the  decedent  was  guilty 
of  contributory  negligence,  and  therefore  could  not  recover. 
This  motion  the  trial  justice  refused,  and  upon  this  refusal  error 
has  been  assigned. 

Therefore,  the  question  is,  whether  the  trial  justice  erred  in 
not  granting  a  nonsuit. 

The  deceased  was  killed  at  a  place  known  as  Main's  railroad 
^'^^  crossing  of  a  public  road  called  the  New  Albany  road,  near 
a  station  called  Lenola,  some  distance  west  of  Moorestown,  in 
the  county  of  Burlington,  on  the  twelfth  day  of  September,  1893, 
about  4  o'clock  in  the  morning.  He  was  at  this  time  returning 
from  Philadelphia  to  his  home,  a  short  distance  east  of  the  cross- 
ing, \rith  a  two-horse  team  drawing  a  truck  wagon  and  shelving 
thereon,  with  which  he  had  taken  earlier  in  the  day  or  night  a 
load  of  truck  to  market,  and  whilst  he  was  crossing  the  railroad 
of  the  defendant  company,  on  his  return  from  market,  an  engine, 
with  a  tender  attached,  collided  with  the  wagon,  and  he  was 
killed.  The  horses  were  not  killed,  but  the  wagon  was  de- 
stroyed, and  he  was  found  dead  beside  the  track,  about  one 
hundred  and  thirty  feet  easterly  of  the  crossing.  The  morning 
was  quite  dark.  Some  of  the  witnesses  for  the  plaintiff  speak  of 
it  as  a  very  dark  morning.  There  were  no  witnesses  who  saw  the 
accident,  except  the  engineer  at  the  very  moment.  The  crossing 
of  the  railroad  tracks  by  the  public  road  is  not  at  right  angles, 
but  diagonally.  Mr.  Crider,  a  witness  who  was  at  the  time 
living  on  the  New  Albany  road,  about  two  hundred  and  fifty 
yards  from  the  railroad  crossing,  was  lying  awake  in  his  bed  and 
heard  the  rumbling  of  the  wagon  going  past  his  home  toward 
the  railroad  crossing.  He  also  heard  the  engine  approaching, 
and,  from  where  he  was  in  bed,  saw  the  headlight  of  the  loco- 
motive flash  upon  the  windows  of  his  bedroom,  and  then  he 
heard  the  crash  of  the  collision.  He  then  aroused  some  mem- 
bers of  his  family  and  went  to  the  crossing,  and  found  Hunt' 
dead  at  the  spot  to  which  reference  has  been  made.  The  engine 
and  tender  had  come  from  Camden,  and  were  going  to  Long 
Branch  for  duty  that  day,  to  take  a  train  from  Long  Branch  to 
Trenton,  and  were,  at  the  time,  running  at  the  high  rate  of  speed 
of  about  from  forty  to  fifty  miles  per  hour.  The  deceased,  with 
his  team,  was  traveling  in  the  same  (an  eQ.«5terly)  direction,  along 
this  road,  to  his  home.  The  evidence  on  the  part  of  the  plaintiff 
shows  that  the  public  road  along  which  the  decedent  was  driving 
commencefl,  ^out  thirty  foet  away  from  the  track,  to  descend  at 
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the  rate  of  about  three  or  *'*'  four  feet  in  fifty,  and  at  this 
point  the  track  is  somewhere  between  three  and  six  feet  below 
the  surface  of  the  surrounding  land.  The  station  of  Lenola 
was  a  short  distance,  in  a  westerly  direction,  from  the  crossing. 
At  this  station  there  were  signal  lights,  and  at  other  places,  in  a 
westerly  direction,  for  some  distance,  there  were  one  or  more 
switch  lights,  which  could  be  seen  in  approaching  the  crossing 
by  the  public  road,  and  seen  from  the  crossing,  and  lights  were 
about  eight  or  nine  feet  above  the  surface  of  tlie  track.  It  was 
in  evidence,  also,  that  along  the  track,  on  the  side  thereof  nearest 
the  public  road,  there  were  several  telegraph  poles,  about  twenty 
to  twenty-five  feet  from  the  middle  of  the  track.  On  the  same 
side  of  the  track,  in  a  westerly  direction,  there  were  several  trees, 
five  in  number,  which  have  branches  so  low  as  to  be  within  three 
or  four  feet  of  the  ground.  There  is  some  evidence,  also,  that 
from  the  scene  of  the  accident  a  view  of  the  track  cannot  be  had 
for  more  than  about  forty  feet  in  a  westerly  direction,  from  which 
this  train  was  approaching  the  crossing,  but  the  angle  of  the 
track,  close  at  hand,  which  causes  this  situation,  is  not  such  that 
it  alone  would  obscure  the  view  of  the  track  by  anyone  approach- 
ing the  crossing  on  the' road.  This  seema  to  be  the  general  situ- 
ation at  the  place  of  this  occurrence. 

The  evidence  for  the  plaintiff  is,  that  the  whistle  of  the  engine 
was  not  blown  nor  its  bell  rung  at  any  time  before  the  engine 
approached  the  crossing  or  whilst  it  was  so  approaching.  Mr. 
Orider  testifies  to  this  fact  positively  and  directly.  Other  wit- 
nesses living  close  to  the  crossing  also  testify  that  the  whistle 
was  not  blown  nor  the  bell  rung.  On  motion  to  nonsuit,  there 
was  not,  as  there  could  not  be,  any  attempt  to  deny  the  existence 
of  the  negligent  default  of  the  engineer  and  other  servants  of  the 
defendant  company  in  giving  these  statutory  warnings.  Whether 
such  warnings  were  given  or  not,  the  evidence  on  the  part  of  the 
plaintiff  was  quite  conclusive  as  to  this  neglect,  and  the  motion 
to  nonsuit  was  made,  not  because  there  did  not  exist  affirmative 
negligence  of  the  servants  of  the  defendant  in  running  the 
engine  over  ^^^  the  crossing,  presumably  causing  the  collision, 
but  on  the  ground  that  the  defendant  was  guilty  of  negligence 
contributing  to  his  injury  and  death,  and  the  only  complaint 
which  now  can  be  UTged  against  the  determination  of  the  trial 
justice  is,  that  there  was  error  in  law  in  not  withdrawing  the 
case  from  the  jury. 

Whilst  this  question  requires  some  examination  of  the  circum- 
stances of  the  occurrence,  yet  a  discussion  of  the  conclusions 
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and  inferences  which  OTight  to  have  been  drawn  or  rejected 
involves  a  controversy  which  renders  it  evident  that  it  should  not 
be  determined  by  the  trial  court.  It  only  requires  that  attention 
be  confined  to  a  consideration  of  a  few  of  the  leading  facts  and 
circmmstancee  to  ascertain  whether  the  case  as  presented  by  the 
plaintiff  was  not  of  the  nature  which,  in  the  law,  was  within  the 
exclusive  province  of  the  jury  to  determine. 

On  a  motion  to  nonsuit,  in  order  to  withdraw  the  case  from 
the  jury,  the  contributory  negligence  must  appear  clearly,  as 
a  conclusion  of  fact  or  by  necessary  exclusive  inference,  from  the 
evidence  which  is  adduced  by  the  plaintiff. 

It  must  appear  in  the  proof  of  the  plaintiff  that  the  decedent, 
by  some  act  of  omission  or  commission  on  his  part,  contributed 
to  the  collision  which  resrulted  in  his  death:  Palys  v.  Erie  Ry. 
Co.,  30  N.  J.  Eq.  604;  Pennsylvania  R.  R.  Co.  v.Ri'ghter,  42  N.  J. 
L.  180.  This  principle  has  been  reiterated,  in  one  form  or 
another,  in  all  our  adjudications.  The  proof  of  the  occurrence 
of  the  accident  is  not  sufficient  of  itself  to  establish  the  negli- 
gence of  the  defendant.  It  does  not  give  rise  to  the  presump- 
tion of  negligence:  Bahr  v.  Lombard,  53  N.  J.  L.  233.  It  was 
not  disputed,  on  the  motion  to  nonsuit,  that  the  testimony  of  the 
plaintiff  discloeed  circumstances,  such  as  the  absence  of  the  re- 
quired statutory  signals  of  warning,  from  which  the  negligence 
of  the  defendant  might  be  concluded  or  inferred,  and,  therefore, 
it  was  required  to  be  submitted  to  the  jury,  unless  the  contribu- 
tory negligence  of  the  decedent  was  dearly  discoverable  or  infeir- 
able  from  the  other  facts  and  circumstances  of  the  oase.  In  the 
**•  consideration  of  theso  other  facts  and  circumstances  adduced 
in  the  evidence  of  the  plaintiff,  the  trial  justice  could  ap<ply  no 
unfavorable  presumption  against  the  decedent.  The  mere  proof 
of  the  accident  raised  no  presumption  of  contributory  negligence 
on  his  part.  From  the  mere  accident  there  could  arise  no  con- 
clusion or  inference  of  the  want  of  ordinary  oare  or  caution  in 
approaching  and  going  o/er  this  crossing,  but,  from  the  accident 
and  its  attendant  circumstances,  taken  together,  there  must  have 
appeared  sufficient  evidence  for  the  trial  court  to  declare  that 
negligent  conduct  on  his  part,  or  want  of  ordinary  care,  clearly 
appeared,  and  without  this  conclusion,  thus  arrived  at,  there  ex- 
isted no  legal  power  to  exclude  the  jury  from  the  consideration 
of  whether  contributory  negligence  existed  or  not. 

There  was  no  witness  who  could  at  all  detail  the  conduct  of 
the  decedent,  because  no  one  saw  the  occurrence.  This  want  of 
proof  can  give  rise  to  no  presumption  against  him  as  to  the  char* 
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acter  of  Ms  conduct.  He  was  bound  to  his  legal  duty,  which 
was  to  exercise  reasonable  care,  and  to  exercise  ordinary  caution 
and  circumspection,  under  all  the  circumstances,  in  approa,ching 
and  going  across.  This  legal  duty  required  of  him  the  reason- 
able and  ordinary  use  of  all  his  senses,  and  all  his  physical  pow- 
ers reasonably  exerted  to  avoid  danger.  He  was  bound  to  look 
and  listen,  betfore  he  attempted  to  cross,  and  whatever  danger 
he  could  have  discovered  by  looking  and  listening  he  incurred 
the  peril  of  if  he  proceeded.  These  were  legal  obligations  on 
his  part,  the  neglect  of  which,  if  injury  arose  to  him,  left  him 
without  remedy.  The  courts  of  this  state  have  not  as  yet  pro- 
ceeded so  far  as  to  declare  that  there  exists  a  legal  obligation 
to  stop  absolutely  before  entering  upon  a  railroad  crossing  of 
this  character.  Whether  any  such  obligation  will  be  ever  estab- 
lished is  a  question  which  need  not,  in  view  of  the  circumstances 
of  this  case,  be  discussed.  Upon  the  evidence  of  the  plaintiff, 
it  would  have  been  very  difficult  for  the  trial  justice  to  have 
declared,  in  order  to  grant  the  motion  to  nonsuit,  that  the  de- 
cedent did  not  stop,  look,  and  listen,  for,  under  the  circum- 
stances, ^^^  all  these  things  may  have  happened,  and  the  obser- 
vation to  'be  gained  by  such  conduct  may  have  been  obtained, 
and  yet  the  accident  still  have  happened.  The  defendant,  on 
this  question  of  contributory  negligence,  on  a  motion  to  nonsuit, 
had  no  right  to  demand  positive  evidence  from  the  plaintiff  that 
the  decedent  did  stop^  look,  or  listen,  for  if  that  were  true,  in 
cases  where  death  results, the  beneficiaries  of  the  decedent  would, 
in  a  great  many  instances,  be  entirely  remediless,  whatever  the 
circumstances  proven  may  have  been.  The  determination  of 
these  elements  of  care  and  caution  depends  upon  the  circum- 
stances of  each  case,  and  belongs  to  the  jury,  unless  the  trial 
court  finds  that  they  are  such  that  but  one  result  is  deducible. 

Returning  again  to  some  consideration  of  the  facts.  The  de- 
cedent was  required  to  exercise  ordinary  care  under  all  the 
circumstances  to  avoid  danger — to  avoid  collision  and  resulting 
injury.  This  requires  the  exercise  of  judgment,  and  whether  he 
exercised  good  judgment  depends  upon  the  circumstances  which 
confronted  him,  and  by  which  he  was  surrounded.  The  decedent 
with  his  team  and  wagon  approached  and  went  on  the  crossing 
upon  a  walk.  The  reflection  arises  that  his  wagon  could  not 
have  been  making  much  noise  in.  its  movement,  and  thereby 
affording  much  greater  opportunity  for  him  to  hear  the  approach- 
ing train;  but,  on  the  other  hand,  it  might  well  be  said  that  the 
engine  and  tender  would  make  but  little  noise,  as  a  matter  of 
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warning.  He  had  his  team  to  watch,  and  the  engine  was  run- 
ning at  a  great  rate  of  speed.  In  going  toward  the  track,  and 
just  before  reaching  the  crossing,  he  was  bound  to  encounter  a 
descent  of  about  three  feet  in  thirty,  which  might  create  some 
difficulty  in  managing  his  team,  bo  as  to  be  in  absolute  control 
of  it  In  the  direction  from  which  the  train  was  approaching 
the  signal  lights  of  the  station  and  the  switch  lights  were  placed 
alongside  or  on  the  tracks,  placed  at  about  the  same  height  as 
the  locomotive  headlight,  and  which  could,  according  to  the 
evidence,  be  readily  mistaken  for  the  signal  or  switch  lights; 
along  the  tracks  and  close  by  the  track  were  a  number  of  tele- 
graph *®*  poles  and  five  trees,  which,  by  the  evidence,  to  some 
extent  at  least  obscured  the  view  of  an  approaching  train,  at  a 
distance  away  on  the  public  road  of  from  twenty-five  to  fifty 
feet.  He  was  dii\'ing  in  nearly  the  same  direction  that  the  train 
WB8  approaching,  w^th  the  train  behind  him,  and,  as  the  wind 
was  blowing  in  an  opposite  direction,  no  sound  of  the  approach- 
ing train  may  ever  have  reached  him,  and  the  train  coming  in 
that  direction,  it  very  readily  and  naturally  might  be  that  he 
would  not  perceive  the  headlight  at  all.  That  he  was  awake 
before  and  at  the  time  of  the  accident  may  be  indicated  from  tlie 
fact  that  a  part  of  a  cigar  yet  warm  was  picked  up  at  the  place  of 
the  accident,  and  under  the  evidence  it  can  be  concluded  that 
the  decedent  was  smoking  it  when  the  engine  collided  with  the 
wagon,  which  was  struck  in  the  middle  portion  thereof.  The 
night,  according  to  the  evidence  of  all  the  witnesses,  at  the  hour 
of  the  accident,  was  very  dark,  and,  as  no  whistle  was  blown 
OT  bell  rung,  as  we  are  bound  to  believe  upon  the  evidence,  it 
may  be  a  grave  question  of  fact  whether  he  could  otherwise  be 
notified  of  an  approaching  train.  In  the  darkness  of  the  night, 
his  view  would  be  worth  but  little  to  him,  save  as  he  might  see 
the  headlight,  which  he  may  not  have  been  able  to  distinguish 
from  the  signal  or  switch  lights,  and  therefore,  instead  of  aiding 
him,  they  may  liave  confused  and  embaTrassed  him.  Besides,  it 
is  to  be  remembered  that  this  was  not  a  regular  train  with  a 
schedule  of  time,  and  the  decedent  cannot,  as  a  matter  of  fact,  be 
held  to  have  expected  an  approaching  txain  at  this  hour  of  the 
night.  He  lived  close  at  hand  to  this  crossing,  and  presumably 
it  may  be  said  that  he  was  aware  of  the  time  trains  regularly 
reached  this  crossing,  but  this  was  an  engine  and  tender  on  a 
special  errand,  without  schedule  time,  and  not  to  be  expected  by 
anyone. 

Upon  these  facts,  was  it  for  the  trial  court  to  determine  or 
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infer  that  the  accident  was  one  to  which  his  own  want  of  ordi- 
nary care  contributed?  It  may  be  that  he  exercised  none  of  the 
precautions  required  of  him;  it  may  be  that  he  omitted  *®^  some 
precaution  required  of  him,  and  the  omission  contributed 
to  the  result;  it  may  be,  as  a  logical  deduction  from  these  facts 
and  circumstances,  that  he  stopped,  looked,  and  listened,  and  ex- 
ercised all  the  care  and  caution  required  in  the  performance  of 
his  legal  duty. 

Now,  upon  these  facts  and  circumstances,  I  think  it  is  appar- 
ent that  it  would  extend  the  power  of  the  trial  court  beyond 
the  line  defined  by  the  law  to  have  required  it  to  order  a  nonsuit. 
The  case  is  not  one  without  grave  difficulty  and  consideraJble 
doubt  upon  the  question  whether  the  decedent  was  in  culpable 
default  contributing  to  his  death,  but,  if  this  difficulty  and 
doubt  exist,  then  so  much  stronger  the  reason  that  the  court 
should  not  trench  upon  the  province  of  the  jury  to  solve  the 
question  of  fact  in  controversy. 

Under  the  oases,  if  the  mind  of  the  trial  justice  was  in  some 
state  of  doubt  upon  the  question  whether  the  decedent  exercised 
that  degree  of  care  which  his  legal  duty  exacted,  then  it  was  a 
matter  within  the  exclusive  power  of  the  jury  to  determine: 
Pennsylvania  R.  R.  Co.  v.  Matthews,  36  N.  J.  L.  531;  Delaware 
etc.  R  R.  Co.  V.  Shelton,  55  N.  J.  L.  342. 

The  important  question  in  this  case  arose  on  the  motion  to 
nonsuit,  and  it  was  determined  by  the  trial  justice  upon  the 
proper  application  of  the  principles  of  law  established  by  the 
adjudications  of  this  court. 

I  have  examined  the  requests  of  the  defendant,  to  the  trial 
court,  to  charge  the  jury,  in  connection  with  the  charge  as  de- 
livered to  the  jury,  upon  which  error  has  been  assigned,  and  I 
can  discover  no  error  in  the  refusal  to  charge  as  requested. 

Besides,  the  discussion  of  the  assignment  of  error  on  the 
refusal  to  nonsuit  has  practically  covered  the  questions  raised 
by  the  requests  to  charge. 

The  instructions  of  the  trial  justice  to  the  jury,  upon  the 
whole  case,  seem  to  be  in  entire  conformity  with  the  law  appli- 
caible  to  the  facts. 

*^^  I  shall  therefore  vote  to  affirm  the  judgment  of  the 
supreme  court. 

RAILROADS— ACCIDENT  AT  CROSSING— PREPUMPTION  OF 
NEGLIGENCE.  — An  accident  from  a  collision  between  a  railroad  train 
and  a  private  vehicle  at  a  crossing,  by  which  a  person  on  the  vehicle  ia 
injured,  is  not  evidence  from  which  an  inference  of  negligence  on  the 
part  of  the  railroad  company  can  be  drawn  :  Extended  note  to  Philadel- 
phia etc.  R.  R.  Co.  V.  Anderson,  20  Am.  St.  Rep.  494. 
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RAILROAD  CROSSING— INJURY  AT— PRESUMPTION  OF  CON- 
TRIBUTORY  NEGLIGENCE.— It  will  be  presumed  that  a  person  in- 
jured  iu  attempting  to  cross  a  railroad  track  did  notjook  before  crossing, 
if  it  appears  that,  had  he  done  so,  he  would  have  seen  the  approaching 
train,  in  season  to  have  avoided  it :  Wilcox  v.  Rome  etc.  R.  R.  Co.,  39 
N.  Y.  358;  100  Am.  Dec.  440,  and  note.  In  the  absence  of  evidence  to 
the  contrary,  a  person  who  has  been  killed  by  a  train  at  a  railway  cross- 
ing will  be  presumed  to  have  chserved  the  precautions  the  law  requires, 
and  the  burden  of  proof  is  on  the  railway  company  to  show  that  he  has 
not:  Pennsylvania  R.  R.  Co.  V.  Weber,  76  Pa.  St.  157;  18 Am.  Rep.  407; 
Mynning  v.  Detroit  etc.  R.  R.  Co.,  64 Mich.  93;  8  Am.  St.  Rep.  804,  and 
note.  It  devolves  upon  the  railroad  company,  in  an  action  against  it  for 
negligence,  to  show  want  of  proper  care  by  the  injured  person,  where 
bis  negligence  is  not  disclosed  by  his  own  evidence,  and  the  company  is 
shown  to  have  been  in  default:  O'Connor  v.  Missouri  Pac.  Rj".  Co.,  94 
Mo.  150;  4  Am.  St.  Rep.  364,  and  note.  When  a  person  crossiiing  a  rail- 
way track  is  injured  by  collision  with  the  train,  the  fault  is  prima  facie 
his  own,  and  be  must  show  affirmatively  that  his  fault  or  negli^ience 
did  not  contribute  to  the  injury  before  he  is  entitled  to  recover  therefor : 
Cincinnati  etc.  Ry.  Co.  v.  Howard,  124  Ind.  280;  19  Am.  St.  Rep.  96, 
and  note;  Inuiana  etc.  Ry.  Co.  v.  Greene,  106  Ind.  279;  56  Am.  Rep. 
736,  and  note. 

CONTRIBUTORY  NEGLIGENCE  —  QUESTION  OF  —  WHEN 
SHOULD  BE  SUBMITTED  TO  THE  JURY.— The  proof  of  contrib- 
utory negligence  must  be  clear  and  decisive,  not  leaving  room  for  im- 
partial and  unbiased  minds  to  arrive  at  any  other  conclusion,  in  order 
to  warrant  any  absolute  direction  to  the  jury  on  that  ground :  Valin  v. 
Milwaukee  etc.  R.  R.  Co.,  82  Wis.  1;  33  Am.  St.  Rep.  17,  and  note. 
Only  in  rare  cases  is  the  court  justified  in  withdrawing  the  question  of 
contributory  negligence  from  the  jury:  McQuillan  v.  Seattle,  10  Wash. 
464;  45  Am.  St.  Rep.  799,  and  note.  Proof  of  contributory  negligence 
must  be  clear  and  decisive  to  warrant  a  nonsuit  on  that  ground :  Thore- 
■nn  V.  La  Crosee  etc.  Ry.  Co.,  87  Wis.  597;  41  Am.  St.  Rep.  64,  and  note. 


NoBD   Dbdtsoher   Lloyd  Steamship  Co.  t;.  Inqe- 

BREGSTRN. 
(97  Nsw  jKRsrr  Law,  400.] 

A  MASTER'S  DUTY  TO  HIS  SERVANT  requires  the  exer- 
cise of  reasonable  care  in  furnishing  suitable  machinery  and  appliances 
for  carrying  on  the  business  in  which  the  servant  is  employee,  and  in 
keeping  such  machinery  and  appliances  in  repair,  including  the  duty  of 
making  inspection  and  test  at  proper  intervals. 

IF  A  MASTER  DELEGATES  TO  AN  AGENT  THE  DUTY  OR 
AUTHORITY  of  furnishing  proi>er  appliances  and  machinery  for  a  busi- 
ness in  which  the  servant  is  enjraned,  or  of  keeping  such  machinery  and 
appliance.'^  in  repair,  and  of  nniking  proper  tests  and  inspection  thereof, 
he  is  answerable  to  his  servants  and  employes  for  injuries  received  by 
them  from  the  negligence  of  the  agent  to  whom  these  duties  have  been 
delegated. 

MASTER  AND  SERVANT,  FELLOW-SERVANTS,  WHO  ARE 
NOT. — If  one  servant  is  injured  through  the  negligence  of  another  in 
failing  to  discover  defects  in  machinery  or  appliances,  and  the  latter  is 
not  engage<l  in  using  the  apparatus  in  a  common  employment  with  the 
servant  injured,  then  the  former  in  his  duty  represents  the  master,  who 
is  chargeable  with  his  defaults  and  answerable  for  injuries  suffered  by 
the  other  servant  therefrom.    The  chief  justice  dissents. 
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NEGLIGENCE,  CONTRIBUTORY.— AN  EMPLOYE  IS  EN- 
TITLED TO  ASS  QME  that  his  employer  has  exercised  due  care  in  fur- 
nishing proper  appliances  and  in  keeping  them  in  a  safe  condition,  and 
is  not  chargeable  with  contributory  negligence  for  so  assuming. 

Samuel  A.  Besson,  for  the  plaintiff  in  error. 

Eobert  L.  Lawrence,  for  the  defendant  in  error. 

*****  DIXON",  J.  In  an  action  by  an  administratrix  to  recover 
damages  resulting  from  the  death  of  her  intestate,  it  appeared 
that  the  deceased  was  a  stevedore  in  the  employ  of  the  defend- 
ant, and  was  killed  wliile  unloading  one  of  the  defendant's 
steamships  at  the  dock  in  Hoboken.  The  circumstances  of  his 
death  were  as  follows:  The  ship's  cargo,  consisting  of  bags  of 
rice  weighing  about  two  hundred  and  fifty  pounds  each,  was 
hoisted  out  of  the  hold  by  means  of  a  wire  rope  fifteen-sixteenths 
of  an  inch  in  diameter,  called  a  "hanger,"  suspended  from  one 
of  the  ship's  masts,  and  having  its  lower  end  held  over  the  hatch 
by  another  wire  rope  called  an  "outhaul";  the  lower  end  of  the 
hanger  was  formed  into  a  loop  by  being  bent  around  an  iron 
thimble  and  spliced  upon  itself  with  ****  hemp  lashing  for  a  foot 
or  two  above  the  thimble;  the  thimble  was  shaped  like  a  horse's 
collar  inverted,  except  that  the  upper  ends  were  not  quite  closed; 
into  this  thimble  were  hooked  the  lower  end  of  the  outhaul,  and 
also  the  upper  end  of  the  vertical  hoisting  apparatus,  at  the 
lower  end  of  which  was  a  sling  to  hold  the  bags  of  rice;  the  work 
of  the  deceased  was  to  place  the  bags  in  the  sling  and  fasten  the 
sling  to  the  apparatus  for  hoisting;  as  several  slings  were  in  use, 
he  would  frequently  be  engaged  in  filling  one  sHng  beneath  the 
hatchway  while  another  was  ascending;  and  while  he  was  thus 
occupied,  the  hanger  broke  at  the  open  end  of  the  thimble,  and 
the  bags  fell  upon  him,  inflicting  injuries  from  which  he  soon 
died. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  testimony  did  not  indicate  any 
negligence  of  the  defendant,  and  did  establish  contributory  neg- 
ligence by  the  deceased,  which  motion  was  denied  and  an  ex- 
ception sealed. 

The  plaintiff's  evidence  tended  to  parove  that  the  hanger,  if  in 
good  order,  would  sustain  a  weight  of  about  fifteen  tons,  and  had 
on  it  when  it  broke  less  than  one  ton;  that  it  had  been  in  use 
two  or  three  times  a  week  for  about  seven  years;  that  before 
the  accident  it  was  rusty,  and  at  the  point  of  fracture  had  been 
abraded  by  the  ends  of  the  thimble;  that  these  defects  were 
discoverable  on  removing  the  lashing  by  which  the  splice  waa 
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made,  and  that  the  apparatus  -was  supplied  by  the  defendant 
and  kept  in  charge  of  Gerhart  Schau,  its  storekeeper,  whose  duty 
it  was  to  look  after  all  the  gear  used  at  the  dock  and.  see  that  it 
was  in  good  order. 

Upon  this  evidence,  we  think  it  became  a  fair  question  for 
the  jury  whether  the  accident  had  not  happened  because  of  a 
defect  in  the  hanger  which  reasonable  inspection  would  have 
discovered,  and  reasonable  prudence  have  remedied.  Supposing 
the  jury  might  decide  that  question  in  favor  of  the  plaintiff,  the 
question  of  law  arises  whether  the  defendant  had  performed  its 
duty  as  employer,  by  delegating  to  its  storekeeper,  Schau,  the 
duty  of  inspection  and  repair. 

****  The  master's  diity  to  his  servant  requires  of  the  former 
the  exercise  of  reasonable  care  and  skill  in  furnishing  smtable 
machinery  and  appliances  for  carrying  on  the  business  in  which 
he  employs  the  servant,  and  in  keeping  such  machinery  and 
appliances  in  repair,  inchiding  the  duty  of  making  inspections 
and  tests  at  proper  intervals:  Union  Pac.  Ry.  Co.  v.  Daniels, 
152  U.  S.  684.  So  far  the  authorities  are  at  one.  Almost  as 
unanimous  are  they  in  the  proposition  that,  if  the  master  selects 
an  agent  to  perform  this  duty  for  him,  and  the  agent  fails  to  ex- 
ercise reasonable  care  and  skill  in  its  performance,  the  master  is 
responsible  for  the  fault:  Northern  Pac.  R.  R.  Co.  v.  Herbert, 
116  U.  S.  642,  and  cases  there  cited;  Baily  v.  Rome  etc.  R.  R. 
Co.,  139  N.  Y.  302;  Hankins  v.  New  York  etc.  R.  R.  Co.,  142 
N.  Y.  416:  40  Am.  St.  Rep.  616;  Toy  v.  United  States  Cartridge 
Co.,  159  Mass.  313. 

Discrepancies,  however,  have  arisen  in  the  application  of  the 
latter  rule,  because  of  another  rule  firmly  established,  that  the 
master  is  not  responsible  to  his  servant  for  the  negligence  of  a 
fellow-servant  engaged  in  a  common  employment.  In  determin- 
ing whether  an  employ^,  through  whose  negligence  defects  in 
the  machinery  have  failed  of  discovery  or  repair,  is  a  represen- 
tative of  the  master  in  the  discharge  of  the  master's  doity  to  the 
servant,  or  is  a  fellow-servant  of  the  latter  engaged  in  a  common 
employment,  many  incongnious  decisions  have  been  rendered. 

On  this  topic  a  rational  distinction  would  seem  to  be,  that 
when  the  employe's  duty  to  inspect  or  repair  the  apparatus  is 
incidental  to  his  duty  to  use  the  apparatus  in  the  common  em- 
ployment, then  he  is  not  intru8t<»d  -with  the  master's  duty  to  his 
fellow-servant,  and  the  master  is  not  responsible  to  his  fellow- 
servant  for  his  fault,  but  that  if  the  master  has  east  a  doity  of 
inspection  or  repair  upon  an  employe  who   is   not   engaged  io 
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using  the  apparatus  in  a  commion  employment  with  his  fellow- 
servant,  then  that  employe  in  that  duty  represents  the  master, 
and  the  master  is  chargeable  with  his  default.  This  distinction  is 
noticeable  in  McAndrews  v.  Bums,  '*^^  39  N.  J.  L.  117;  Smith 
V.  Oxford  Iron  Co.,  42  N.  J.  L.  467;  36  Am.  Eep.  535;  Collyer 
V.  Pennsylvania  E.  E.  Co.,  49  N.  J.  L.  59;  Eoss  v.  Walker.  139 
Pa.  St.  42;  23  Am.  St.  Eep.  160;  Moynihan  v.  Hills  Co.,  146 
Mass.  586;  4  Am,  St.  Eep.  348;  Daley  v.  Boston  etc.  E.  E.  Co.,. 
147  Mass.  101,  and  many  other  cases. 

Applying  this  principle  to  the  case  in  hand,  it  is  manifest 
that  Schau,  the  storekeeper,  who  was  charged  with  the  duty  of 
seeing  that  the  apparatus  was  in  good  condition  before  it  was  de- 
livered to  the  stevedores  for  use,  but  was  not  himself  to  be  en- 
gaged in  using  it,  was  in  that  service  the  representative  of  the 
defendant,  and  was  not  serving  in  a  common  employment  with 
the  deceased.  As  the  evidence  tended  to  show  that  he  had  not 
carefully  performed  this  duty,  and  that  the  accident  had  thence 
resulted,  the  plaintiff  could  not  be  nonsuited  for  want  of  proof 
of  negligence  chargeable  to  the  defendant. 

That  the  case  did  not  present  such  indubitable  proof  of  negli- 
gence on  the  part  of  the  deceased  as  to  justify  a  nonsuit,  is,  I 
think,  too  clear  for  discussion.     The  nons'uit  was  rightly  refused. 

The  other  exceptions  relate  to  the  charge  and  to  the  defend- 
ant's request  to  charge.  These  requests  were,  that  the  court 
charge  the  jury  that,  if  the  accident  was  caused  by  want  of  suffi- 
cient examination  of  the  hanger  on  the  part  of  Schau,  the  plain- 
tiff could  not  recover,  and  that  the  defendant's  duty  was  dis- 
charged if  proper  appliances  were  procured  and  furnished  by  it, 
and  it  exercised  due  care  in  the  employment  of  a  fit  person  to 
take  charge  of  the  examination  and  repair  of  the  same. 

These  requests  rest  upon  the  assumption  that,  in  discharging 
his  duty  to  examine  and  repair  the  hodsting  apparatus,  Schau 
was  engaged  in  a  common  employment  with  the  deceased.  For 
reasons  already  stated,  they  should  have  been  refused.  But  they 
were  substantially  complied  with  by  the  trial  judge.  He,  how- 
ever, further  charged  that  it  was  the  duty  of  the  defendant  to 
exercise  reasonable  care  in  the  inspection  of  the  machinery  and 
to  keep  it  reasonably  safe  and  ^®*  secure,  and  a  neglect  of  this 
duty,  if  an  injury  occurred,  would  be  actionable  negligence. 
The  meaning  of  these  portions  of  the  charge,  taken  together, 
seems  to  be  that  while  the  defendant  would  not  be  responsible 
for  negligent  inspection  by  Schau,  yet  if  reasonable  inspec- 
tion had  no<t  been  made  by  any  person,  and  through  want  of  it 
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the  accident  had  occurred,  the  defendant  would  be  responsible. 
Remembering  that  the  master's  duty  required  reasonable  in- 
spection to  be  made  by  someone,  this  charge  was  not  injurious  to 
the  defendant. 

The  last  exception  is  against  so  much  of  the  charge  ae  in- 
stnicted  the  jury  that,  in  deciding  whether  the  deceased  was 
guilty  of  contributory  negligence,  they  should  consider  him  as 
entitled  to  assume  that  his  employer  had  exercised  due  care  in 
furnishing  proper  appliances  and  in  keeping  them  safe.  In 
this  there  was  no  error:  Chicago  etc.  Ry.  Co.  y.  Branyan,  10 
Ind.  App.  570. 

Counsel  for  the  defendant,  in  argument,  laid  stress  upon  the 
fact  that  the  trial  judge  frequently  referred  in  his  diarge  to  the 
master's  duty  of  using  proper  care  to  employ  competent  coser- 
vants,  although  there  was  no  evidence  that  the  defendant  had 
failed  in  that  duty.  What  was  said  by  the  judge  on  this  point 
was  not  intrinsically  erroneous,  and  seems  to  have  been  induced 
by  the  request  of  the  defendant's  counsel  at  the  triaJ.  It  was 
not  then  excepted  to,  nor  was  any  request  made  for  instructions 
to  the  jurj'  that  there  was  no  evidence  of  a  breach  of  that  duty. 
Under  these  circumstances,  the  defendant  has  no  substantial 
grounds  of  complaint. 

The  judgment  should  be  affirmed. 


MASTER  AND  SERVANT  — MASTER'S  DUTY  AS  TO  MA- 
CHINERY.—An  employer  owes  a  duty  to  hia  employes  to  furnish  suit- 
able machinery  and  appliances  by  which  the  service  is  to  be  performed, 
and  to  keep  them  in  order:  Elledge  v.  National  City  etc.  Rj.  Co.,  100 
Cal.  282;  38  Am.  St.  Rep.  290,  and  note;  Meador  v.  Lake  Shore  etc.  Ry. 
Co.,  133  Ind.  290;  46  Am.  St.  Rep.  384.  A  master  is  l>ound  to  exercise 
reasonable  care  and  diligence  in  providing  and  keeping  in  repair  safe 
tools  and  machinery  for  a  servant's  use:  Monmouth  Min.  etc.  Co.  t. 
Erling.  148  111.  521;  39  Am.  St.  Rep.  187,  and  note. 

MASTER  AND  SERVANT  — DELEGATION  OF  DUTY  AS  TO 
MACHINERY. — Knowledge  of  a  vice-principal  that  machinery  under 
his  control  is  dangerously  defective  is  the  knowledge  of  the  principal: 
Mattise  v.  Conuumers'  Ice  Co..  46  La.  Ann.  1536;  49  Am.  St.  Rep.  356. 
A  master  cannot  delegate  to  a  servant  the  duty  of  seeing  that  machinery 
with  which  other  servanta  must  work  is  reasonably  sate  so  as  to  relieve 
himself  from  liaihility  for  the  negligence  of  the  servant  to  whom  such 
duty  is  clelegated:  Monmouth  Min.  etc.  Co.  v.  Erling.  148  111.  521;  39 
Am.  St.  Rep.  187,  and  note  with  the  caaea  collected;  Norton  t.  Volzke, 
158  III.  402;  49  Am.  St.  Rep.  167. 

MASTER  AND  SERVANT.— A  servant  baa  the  right  to  assume  that 
appliances  furnished  him  are  safe:  Carter  v.  Oliver  Oil  Co.,  34  S.  C. 
211;  27  Am.  St.  Rep.  816,  and  note;  Kehler  v.  Schwenk,  161  Pa.  St. 
506;  31  Am.  St.  Rep  777.  and  note;  Monmouth  Min.  eto.Oo.  T.  Erling, 
148  111.  621 ;  39  Am.  St.  Bep.  187. 
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Newark   v,   Bonnell. 

[57  New  Jkbskt  Law,  424.) 

PUBLIC  WORKS— PROPOSALS  CALLING  FOR  PATENTED 
OR  PROPRIETARY  ARTICLES.— The  fact  that  an  article  is  patented, 
does  not  necessarily  prevent  any  person  but  the  patentee  from  contract- 
ing to  supply  it.  An  award  of  public  work  may  therefore  be  sustained, 
though  the  notice  to  bidders  called  for  the  furnishing  of  such  an  article, 
and  the  right  was  reserved  of  rejecting  any  and  all  proposals,  though 
the  law  requires  the  contract  to  be  let  to  the  lowest  bidder. 

Sherrerd  Depue,  for  the  City  of  Newark. 

Joseph  Ooult,  for  the  Barber  Asphalt  Campany. 

*25  GAEEISON,  J.  On  the  sixth  day  of  August,  1892,  the 
board  of  street  and  water  commissioners  of  the  city  of  Newark 
advertised  for  sealed  proposals  for  the  paving  of  certain  streets. 
The  specifications  of  the  materia]  to  be  furnished  therefor,  in 
each  instance,  called  for  the  employment  of  genuine  "Trinidad 
Lake"  asphaltum.  The  board,  in  inviting  these  bids,  expressly 
reserved  "the  right  to  accept  or  reject  any  or  all  proposals  for 
the  above  work  as  they  might  deem  for  the  interest  of  the  city." 

Proposals  were  received  from  two  bidders,  the  Barber  Asphalt 
Paving  Company  and  the  New  Jersey  Asphalt  Company,  the  bid 
of  the  latter  being  the  lower.  After  an  investigation  that  occu- 
pied more  than  six  months,  the  board  determined  that  it  was  not 
for  the  best  interest  of  the  city  to  accept  the  proposal  of  the  New 
Jersey  Asphalt  Company.  The  contracts  with  the  Barber  As- 
phalt Paving  Company  (now  the  subject  of  controversy)  were 
thereupon  awarded  and  executed.  The  examination  of  the 
board,  which  was  directed  almost  wholly  to  the  bona  fides  of  the 
two  competitors  in  regard  to  the  employment  of  the  material 
specified,  is  detailed  in  five  hundred  printed  pages  of  testimony, 
with  respect  to  which  it  is  sufficient  to  say  that  it  fails  to  suggest 
a  doubt  as  to  the  honest  exercise  by  the  board  of  the  discretion 
they  had  reserved  to  themselves. 

The  only  question  of  law  raised  by  the  reasons  on  file  is,  that 
the  material  called  "Trinidad  Lake"  asphaltum  is  a  proprietary 
article  and  a  monopoly,  in  which  there  can  be  no  competition. 
In  point  of  fact,  the  latter  statement  is  not  sustained  by  the 
proofs.  Upon  the  facts  proved,  the  legal  proposition  is,  that  a 
municipality  may  not  contract  for  the  material  ^^^  it  deems 
most  suitaible  for  its  purpose  if  it  be  patented  or  the  subject  of 
exclusive  ownership  or  control,  for  that  is  what  the  contention 
comes  to.  Such  a  proposition  cannot  be  said  to  be  sustained  by 
any  necessary,  or  even  by  any  legitimate,  implication  to  be  drawn 
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from  the  legislative  prescription  that  "all  contracts  shall  be 
Awarded  to  the  lo\*'e6t  bidder/*  especially  when  modified  by  the 
proviso,  "vmless  it  shall  appear  that  the  interests  of  the  city  or 
of  the  property  owners  will  not  be  advanced  thereby."  The 
correct  rule,  as  I  conceive  it,  is  stated  by  Chief  Justice  Cooley, 
in  Hobart  v.  Detroit,  17  Mich.  246,  97  Am.  Dec.  185,  in  these 
wotrds:  "The  fact  that  an  article  is  patented  does  not  necessarily 
prevent  any  person  but  the  patentee  from  contracting  to  supply 
it"  The  obvious  reasoning  being  that  others  may  contract  to 
do  so,  taking  the  risk  of  obtaining  the  material  or  the  patentee's 
license  to  use  it.  The  primary  objects  of  care  in  tlie  legislative 
provision  for  competition  are  the  public  and  private  interests 
committed  to  municipal  agencies,  not  the  convenience  of  con- 
tractors or  the  protection  of  their  profits.  Upon  this  point,  the 
case  of  In  re  Dugro,  50  N.  Y.  513,  appears  to  me  to  be  a  satis- 
factory authority.  The  case  of  Kean  v.  Elizabeth,  35  N.  J.  L. 
351,  is  not  in  point,  and  does  not  decide  the  proposition  state<] 
in  its  syllabus.  All  that  is  decided  by  that  case  is,  that  the  peti- 
tion of  property  owners  did  not  represent  one-half  of  the  running 
feet  along  the  line  of  the  proposed  improvement.  The  view 
expressed  by  Mr.  Justice  Scudder  upon  the  legal  doctrine  was 
not  regarded  by  him  as  dispositive  of  the  case,  which  turned,  as 
he  deemed,  and  rightly  so,  upon  the  application  to  the  facts  of  a 
pertinent  supplement  directly  in  point.  Moreover,  that  case 
concerned  not  the  employment  of  a  proprietary  material,  but  the 
exclusive  local  right  to  put  down  a  patented  pavement,  which 
raises  a  somewhat  different  question,  with  respect  to  which  no 
opinion  is  now  expressed.  There  is  in  the  present  case  nothing  to 
ehow  that  the  proposals  were  not  invited  in  good  faith,  nor  that 
the  specification  of  material  was  not,  in  point  of  fact,  for  the  best 
interests  of  the  city.  In  such  a  state  of  affairs,  the  city  is  not 
legally  debarred  ^*^  from  contracting  for  what  it  wants,  merely 
because  the  desired  material  is  the  subject  of  private  ownership 
or  the  product  of  exclusive  manufacture. 

The  judgment  of  the  supreme  court  should  be  reversed. 


PATENTS-CONTRACTS  TO  SUPPLY  PATE.NTED  ARTICLES. 
A  city  ifl  nut  prohibited  from  contracting  to  lav  Nirholaon  pavement  by 
ita  charter,  which  i>rovidPfi  that  no  contracts  phall  l>e  made  by  the  city, 
excef)t  with  the  lowest  bidder  after  advertisement  of  nromisalfl.  although 
the  right  to  lay  it  ie  patente<i  and  owned  by  a  single  firm,  which  wa> 
the  only  bidder:  Hohart  v.  Detroit,  17  Miob.  246;  97  Am.  Dec.  186,  and 
note  with  the  cases  collected. 
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Gerli  V,  Poidebard    Silk    Manufacturing   Co. 

[57  New  Jersey  Law,  432.] 

A  PARTNERSHIP  CHOSE  IN  ACTION  MAY  BE  ASSIGNED 
by  any  member  of  the  firm. 

STATUTE  OF  FRAUDS.— A  MEMORANDUM  ORDER  FOR 
GOODS  in  which  are  stated  all  the  terms  of  the  proposed  contract  of 
purchase,  signed  by  the  buyer,  or  his  general  manager,  and  the  written 
acceptance  of  the  order  signed  by  the  seller  and  accepted  by  the  buyer, 
constitutes  a  sufficient  memorandum  to  satisfy  the  statute  of  frauds. 

UPON  A  SALE  OF  GOODS  DELIVERABLE  IN  INSTALL- 
MENTS there  is  no  right  of  rescission  by  the  purchaser  for  a  failure  to 
deliver  one  of  the  installments,  unless  the  seller,  by  his  conduct,  indi- 
cates his  intention  to  abandon  the  contract,  or  a  desire  no  longer  to  be 
bound  by  its  terms.  Hence,  under  a  contract  to  sell  thirty  bales  of  silk, 
to  be  delivered  in  specified  installments,  at  times  designated,  the  failure 
or  inability  of  the  seller  to  deliver  the  first  installment  at  the  time 
agreed  upon  does  not  release  the  purchaser  from  the  whole  contract. 
He  remains  under  obligation  to  receive  the  other  installments  when 
tendered  to  him,  if  the  usefulness  to  him  of  any  installment  did  not 
depend  on  prompt  delivery  of  the  prior  installments,  and  full  indemnity 
for  the  failure  to  deliver  the  first  installment  could  be  secured  by  action 
based  thereon. 

SALE.— THE  REFUSAL  OF  A  PURCHASER  TO  RECEIVE 
GOODS  PURCHASED  at  a  time  when  they  were  agreed  to  be  delivered 
to  him  does  not  entitle  the  seller  to  recover  damages,  if  it  was  impossible 
for  him  on  his  part  to  have  made  the  delivery  at  the  time  stipulated. 

Charles  L.  Carrick  and  Charles  E.  Hughes,  for  the  plaintiff  in 
earor. 

Collins  &  Corhin,  for  the  defendant  in  error. 

*83  DIXON,  J.  On  March  28,  1893,  C.  &  E.  Gerli  and  Fra- 
telli  &  Co,  entered  into  a  contract  to  sell  and  deliver  in  New 
York,  to  the  Poidebard  Silk  Manufacturing  Company,  thirty 
bales  of  extra  Piva  new  silk,  deliverahle,  ten  bales  July  20th  to 
25th,  ten  bales  August  15th,  and  ten  bales  September  1st  to  10th, 
eaoh  installment  to  be  paid  for  sixty  days  after  delivery,  at  five 
dollars  and  ninety  cents  per  pound.  In  consequence  of  the 
lateness  of  the  new  crop,  it  was  impossible  for  the  sellers  to 
make  delivery  of  the  first  ten  bales  within  the  time  specified, 
and  on  July  27th  the  buyer  extended  the  time  for  such  delivery 
until  Augoist  1st.  On  that  date,  the  impossibility  still  continu- 
ing, the  buyer  notified  the  sellers  that  it  canceled  the  contract 
because  of  the  default,  and  would  decline  to  receive  any  of  the 
merchandise  ordered.  On  August  15th,  the  new  crop  of  silk 
had  not  yet  arrived  in  New  York,  but  it  arrived  before  September 
10th.  Under  these  circumstances,  one  of  the  members  of  the 
selling  firm  assigned  the  firm's  rights  in  the  contract  to  Paul 
Gerli,  the  plaintiff,  and  thereupon  he  brought  this  suit  against 
the  buyer  to  recover  damages  arising  from  the  refusal  to  accept 
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the  installments  of  August  15th  and  September  1st  to  10th.  At 
the  trial,  the  justice  denied  the  right  to  damages  for  the  install- 
ment of  August  15th,  and  directed  a  recoveiy  of  the  damages  as 
to  the  installment  of  September  1st  to  10th.  On  exceptions 
taken  at  the  trial,  each  party  has  assigned  error. 

The  errore  assigned  by  the  purchaser  will  first  be  ooneidered: 

1.  That  the  claim  for  damages  was  assignable,  so  as  to  author- 
ize the  assignee  to  sue  thereon  in  his  own  name,  is  clear  on  the 
words  of  the  supplement  to  the  Practice  Act  approved  March  4, 
1890:  Pamphlet  Laws,  p.  24.  It  was  "a  chose  in  action  arising 
on  contract."  Such  a  chose  in  action  belonging  to  a  pari;nership 
may  be  transferred  by  a  single  member  of  the  finn:  Story  on 
Partnership,  sec.  101. 

****  2.  The  contract  was  fully  proved  within  the  statute  of 
frauds.  Evidence  introduced  on  behalf  of  the  desfendant  showed 
that  its  general  manager  had  written  and  signed  a  memorandxun 
of  the  order  given  for  the  goods,  in  which  were  stated  all  the 
terms  of  the  proposed  contract,  and  that  thereupon  the  agent  of 
the  sellers  had  sent  to  the  buyer  a  written  acceptance  of  the  order 
duly  signed.  Such  proof  was  sufficient:  Brown  on  the  Statute 
of  Frauds,  sec.  346. 

3.  The  other  exception  pressed  by  the  defendant  below  is  that 
the  trial  justice  denied  the  right  of  the  buyer  to  rescind  the  con- 
tract on  the  nondelivery  of  the  first  installment  of  silk. 

The  general  rule  on  this  subject  was  thus  laid  down  by  this 
coifft  in  Blackburn  v.  Reilly,  47  N.  J.  L.  290;  54  Am.  Rep.  159: 
**In  contracts  for  the  sale  of  goods,  to  be  executed  by  a  series  of 
deliveries  and  payments,  defaults  of  either  party,  with  reference 
to  one  or  more  of  the  stipulated  acts,  will  not  ordinarily  dis- 
charge the  other  porty  from  his  obligation,  unless  the  conduct  of 
the  party  in  default  be  such  as  to  evince  an  intention  to  aban- 
don the  contract  or  a  design  no  longer  to  be  bound  by  its  terms." 

In  the  case  cited,  this  rule  was  enforced  against  the  buyer. 
In  Trotter  v.  Heckscher,  40  N.  J.  l-xj.  (512,  this  court,  and  in  Otis 
V.  Adams,  56  N.  J.  L.  38,  the  supreme  court,  enforced  it  against 
the  seller. 

That  the  conduct  of  the  vendors  in  the  present  case  did  not 
evince  an  intention  to  aibandon  the  contract  or  not  to  be  bound 
by  its  terms  appears  beyond  dispute.  They  failed  to  deliver  the 
July  installment  because  it  was  impossible  to  do  so,  offered  to 
deliver  other  silk  which  they  considered  equally  valuable,  ex- 
pressed their  willingness  to  come  to  an  equitable  arrangement 
for  their  default,  and,  on  the  first  intimation  of  a  purpose  on  the 
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part  of  the  vendee  to  rescind  the  contract,  they  protested  against 
the  right  of  rescission,  and  insisted  that  they  should  be  permitted 
to  make  the  suhsequent  deliveries.  They  showed  a  design  the 
very  opposite  of  repudiation. 

Nor  do  we  find  anything  in  this  contract  or  the  circumstances 
of  the  parties  from  which  it  can  reasonably  be  inferred  '^^^  that 
the  parties  intended  the  delivery  of  each  installment  of  silk  to 
be  a  condition  precedent  to  the  continuing  obligation  of  the  con- 
tract. So  far  as  appears,  the  usefulness  to  the  buyer  of  any  in- 
stallment did  not  at  all  depend  upon  the  prompt  delivery  of  prior 
installments,  and  full  indemnity  for  every  default  could  be  se- 
cured by  action  based  thereon.  So  that,  under  the  rule  before 
declared,  it  would  seem  that  the  attempt  to  rescind  was  illegal. 

The  defendaJit,  however,  insists  that  the  rule  is  not  applicable 
to  the  present  case,  because  the  seller's  fault  consisted  in  failing 
to  do  the  first  thing  required  to  be  done  in  perforamnce  of  the 
contract,  and  Norrington  v.  Wright,  115  IT.  S.  188,  is  cited  as  an 
authority  for  this  distinction. 

On  principle,  I  do  not  see  that,  for  such  a  purpose,  the  first  act 
to  be  done  stands  upon  a  different  footing  from  subsequent  acts. 
A  default  in  that  does  not  make  it  more  certain  than  do  other 
defaults  that  the  party  aggrieved  cannot  get  exactly  what  he  con- 
tracted for;  for  that  default,  as  well  as  for  others,  he  may  be 
compensated  by  suit,  and  by  that  default,  as  readily  as  by  others,. 
he  may  obtain  an  unconscionable  advantage  if  he  is  entitled  to 
rescind  or  retain  the  bargain  as  self-interest  may  dictate.  As 
evidence  of  repudiation  or  abandonment,  nonperformance  of  the 
first  thing  required  to  be  done  may  be  more  persuasive  than  if  the 
promisor  had  partially  carried  out  his  contract,  but,  as  a  basis  on 
which  a  right  of  rescission  is  to  be  supported,  it  cannot,  merely 
because  it  is  first  in  order  of  time,  have  any  greater  importance 
than  later  defaults. 

In  Forrington  v.  Wright,  115  U.  S.  188,  the  plaintiff  had  con- 
tracted to  ship  from  Europe  to  the  defendant,  in  Philadelphia, 
one  thousand  tons  of  rails  in  each  of  the  months  of  February, 
March,  April,  May,  and  June.  In  February,  he  had  shipped 
four  hundred  tons  which  the  defendant  had  received  and  paid 
for,  not  knowing  that  less  than  the  required  quantity  had  been 
shipped.  In  March,  the  plaintiff  had  shipped  eight  hundred  and 
eighty-five  tons,  and  the  defendant,  on  learning  of  these  defi- 
ciencies, declared  the  contract  terminated.  The  court  held  that 
he  was  justified  in  doing  so. 

*86  1  ajjj  not  sure  that  I  perceive  definitely  the  principle  on 
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which  this  decision  was  rested.  But  the  case  seems  now  to  be 
cited  for  the  follon^'ing  paragrraph  in  the  opinion  of  the  court: 
"The  seller  is  bound  to  deliver  the  quantity  stipulated,  and  has 
no  right  ....  to  compel  the  buyer  to  accept  a  less  quantity; 
....  and  when  the  goods  are  to  be  shipped  in  certain  propor- 
tions monthly,  the  seller's  failure  to  ship  the  required  quantity 
in  the  first  month  gives  the  buyer  the  same  right  to  rescind  the 
whole  contract  that  he  would  have  had  if  it  had  been  agreed  that 
all  the  goods  should  be  delivered  at  once." 

I  cannot  but  think  that  there  is  here  some  confusion  of 
thought.  If  a  contract  of  sale  requires  the  delivery  of  all  the 
goods  at  once,  and  the  seller  tenders  only  part  at  the  time  speci- 
fied, certainly  the  buyer  may  refuse  to  accept  the  part,  but  it  is 
scarcely  accurate  to  say  his  refusal  is  based  upon  a  rescission  of 
the  contract.  He  has  simply  refused  to  do  what  he  never  agreed 
to  do.  But  if  the  goods  are  to  be  delivered  in  installments  at 
different  times,  and  the  seller  tenders  one  installment  on  the  day 
specified,  then  if  the  buyer  refuses  to  accept  it,  plainly  his  refusal 
must  rest  upon  a  different  foundation.  He  had  agreed  to  accept 
such  a  tender,  and  his  refusal  can  be  justified  only  on  the  idea 
that  he  has  become  released  from  that  agreement — that  is  to  say, 
with  reference  to  the  point  we  are  now  considering,  it  must  ap- 
pear that  his  agreement  to  accept  the  installment  tendered  was 
dependent  on  the  due  performance  by  the  seller  of  another 
promise  which  he  had  failed  to  perform.  We  are  thus  brought 
to  the  real  question  in  all  bargains  of  this  nature,  whether,  on 
the  proper  construction  of  the  contract,  the  performance  of  any 
particular  stipulation  by  one  party  is  a  condition  precedent  to 
the  continuance  of  obligation  upon  the  other  party,  and,  logi- 
cally, this  must  be  the  question  as  well  with  regard  to  the  first 
stipulation  as  the  subsequent  ones. 

On  this  question,  this  court  adopted  the  general  rule,  that 
when  the  Feller  has  agreed  to  deliver  the  goods  sold  in  install- 
ments, and  the  buyer  has  agreed  to  pay  the  price  in  installments 
*''^  which  are  proportioned  to,  and  payable  on,  the  delivery  of 
each  installmemt  of  goods,  then  default  by  either  party  with  ref- 
erence to  any  one  installment  will  not  ordinarily  entitle  the 
other  party  to  abrogate  the  contract.  We  were  led  to  the  adop- 
tion of  this  rule  ])ecau8e  it  seemed  to  be  supported  by  the  greater 
strength  of  judicial  authority  and  to  be  most  likely  to  promote 
jiistice.     We  see  no  sufTirient  reason  for  abandoning  it. 

The  rule  governs  the  case  in  hand  and  maintains  the  riglit  of 
the  plaintiff  to  recover  damages  for  the  defendant's  refusal  to 
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accept  the  third  installment  of  silk.  Therefore,  as  against  the 
defendant,  the  judgment  is  not  erroneous. 

The  plaintiff  below  assigns  error  upon  the  exclusion  of  hia 
claim  for  damages,  because  of  the  refusal  to  accept  the  install- 
ment deliverable  August  15th. 

In  this  there  was  no  substantial  emor.  Oonceding  that  the 
defendant's  repudiation  of  the  whole  contract  before  August  loth 
absolved  the  sellers  from  the  duty  of  tendering  an  installment 
on  that  date,  and  gave  them  an  immediate  right  of  action  against 
the  defendant  for  a  breach  of  contract,  nevertheless,  when  it  ap- 
peared, as  it  did  on  the  trial,  that  by  no  possibility  could  the 
sellers  have  made  tender  of  the  silk  due  August  15th,  because 
the  silk  did  not  arrive  in  ISTew  York  until  a  later  day,  it  became 
evident  that  as  to  that  installment  the  sellers  suffered  no  loss  by 
the  breach. 

There  are  other  assignments  of  error  in  the  record,  but,  aa 
counsel  did  not  notice  them  in  argument,  we  assume  that  they 
are  all  involved  in  the  matters  above  decided  or  are  waived. 

The  judgment  should  be  affirmed. 

From  the  opinion  of  the  majority  of  the  court,  Van  Syckle,  J.,  dis- 
sented. He  maintained:  1.  That  when  goods  are  contracted  to  be  de- 
livered at  a  specified  time,  the  purchaser  is  under  no  obligation  to  accept 
them  some  other  time:  Behn  v.  Burgess,  3  Best.  &  S.  757;  Bowes  v. 
Shand,  2  App.  Cas.  455;  Lowber  v.  Bangs,  2  Wall.  728;  Jones  v.  United 
States,  96  U.  S.  24;  Davidson  v.  Von  Lingen,  113  U.  S.  40;  and  2.  That 
though  the  goods  were  deliverable  in  installments  of  ten  bales  each,  the 
contract  was  for  thirty  bales,  and  was  not  severable,  nor  could  it  be 
justly  implied  therefrom  that,  if  delivery  was  not  made  of  some  of  the 
installments,  the  purchaser  would  accept  damages  for  the  failure  to  de- 
liver, and  remain  liable  to  receive  and  pay  .for  the  remaining  install, 
ments:  Hoare  v.  Remrine,  5  Hurl.  &  N.  19;  Houch  v.  Muller,  L.  R,  7 
Q.  B.  92;  Norrington  v.  Wright,  115  U.  S.  188;  Cleveland  etc.  Mills  v. 
Rhodes,  121  U.  S.  255.  We  entertain  no  doubt  that  the  dissenting  opin- 
ion is  well  supported  by  authorities,  and  sustained  by  reason.  The  con- 
sequences of  the  prevailing  opinion  were  thus  described  by  the  dissent- 
ing judge:  "  Under  the  rule  on  which  the  judgment  below  is  based,  11 
there  is  a  contract  for  twelve  successive  monthly  deliveries,  the  vendor 
may  refuse  to  make  eleven  of  the  deliveries  as  the  due  days  arrive,  and 
still  hold  the  vendee  to  the  acceptance  of  the  twelfth  delivery.  Such  a 
doctrine  will  be  startling  to  the  business  community.  It  needs  no  dis- 
cussion to  show  that,  in  those  pursuits  where  supplies  are  essential  to 
the  employment  of  labor,  no  business  enterprise  can  be  conducted  with 
safety  or  success  under  such  a  rule.  A  contract  for  goods  in  install- 
ments is  thereby  perverted  into  an  agreement  to  engage  in  a  series  of 
lawsuits,  if  the  vendor  so  elects,  for  such  damages  as  the  purchaser  may 
be  able  to  recover,  as  a  substitute  for  what  he  expressly  bargains  for,  and 
during  all  this  period  the  purchaser  cannot  safely  secure  his  needed 
supplies  elsewhere,  because  he  cannot  know  until  the  due  days  arrive 
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whether  the  vendor  will  make  further  default.  The  injustice  of  such 
an  expoBition  (»f  the  law  is  even  more  conapicuoua  when  we  consider 
that  in  many  caeea  the  purchaser  will  be  compelled  to  seek  redress  in 
the  courts  of  another  state  or  in  thos^e  of  a  foreign  country." 

It  therefore  follows  that  if,  in  a  contract  between  two  parties,  one  of 
them  makes  a  default  in  something  he  is  required  to  do,  he  is  not  in  a 
position  to  compel  performance  by  his  adversary,  and  the  latter,  because 
of  the  default,  may  treat  the  contract  as  at  an  end.  Thus,  if  a  vendor,  or 
ft  person  who  has  contracted  to  do  work,  is  to  be  paid  in  installments,  or 
otherwise,  at  designated  times  before  all  the  goods  sold  or  all  the  work 
is  done,  and,  upon  money  becoming  due,  default  is  made  in  its  pay- 
ment, he  may  refuse  to  proceed  any  further  on  his  part,  and  cannot  be 
compelled  to  do  so,  or  be  made  answerable  in  damages  on  a  subsequent 
tender  or  payment  to  him  of  the  sum  or  sums  respecting  which  the  de- 
fault was  made:  Durnel  v.  Howard,  30  Me.  258;  Reybold  v.  Voorhees, 
80  Pa.  St.  116 ;  King  Philip  Mills  v.  Slater,  12  R.  I.  82 ;  34  Am.  Dec.  603 ; 
Stephenson  v.  Cady,  117  Mass.  6;  Cleveland  etc.  Mills  v.  Rhodes,  121 
U.  8.  255. 

PARTNERSHIP— POWER  OF  PARTNER  TO  TRANSFER  PAPER 
OF  FlkM. — All  the  partners  are  liable  on  a  note  indorsed  in  the  firm 
name,  tliough  transferred  by  one  partner  for  his  individual  benefit,  if  it 
is  sued  upon  by  an  indorsee,  who  shows  that  he  acquired  it  before  ma- 
turity and  for  value:  Bank  v.  Giililand,  23  Wend.  311;  35  Am.  Dec. 
fi66;  where  one  partner  makes  his  own  note  to  his  own  order,  and  in- 
dorses it  in<lividually,  and  in  the  firm  name,  to  an  innocent  purchaser, 
appropriating  the  proceeds  to  his  own  use,  the  firm  wil  be  liable  there- 
on to  the  holder:  Redlon  v.  Churchill,  73  Me.  14(1;  40  Am.  Rep.  345, 
and  note.     See,  also,  the  note  to  DavieH  v.  Atkinson,  7  Am.  St.  Rep.  378. 

SALES— STATUTE  OF  FRAUDS— MEMORANDUM.— A  memo- 
randum of  sale  written  by  the  vendor  in  his  book,  and  signed  by  him, 
and  by  the  purchaser's  agent  in  his  own  name,  is  a  valid  contract: 
Wiener  v.  Whipple,  53  Wis.  298;  40  Am.  Rep.  775.  Signing  by  the 
vendors  of  a  memorandum  of  a  contract  for  the  sale  of  g<K»d8  is  a  eutfi- 
cient  compliance  with  the  statute  of  frauds:  Russell  v.  Nicoll,  3  Wend. 
112;  20  Am.  Dec.  670,  and  note.  An  agreement  to  deliver  cotton,  nigned 
by  the  defendant  alone,  is  a  sufficient  memorandum  of  the  contract  to 
take  the  case  out  of  the  statute  of  frauds:  Douglass  v.  Spears,  2  Nott  A, 
McC.  207:  10  Am.  Dec.  588,  and  note.  A  memorandum  of  a  contract 
for  the  sale  of  goods  was  written  by  the  broker  employed  to  make  the 
purchase  with  a  lead-p-ncil  in  his  book  in  tlie  presence  of  the  vendor, 
and  the  names  of  the  vendor  and  vendee,  and  the  terms  were  stated  in 
the  body  of  the  memnran<lum,  but  was  not  sub8cril)ed  by  the  parties. 
This  was  held  sufficient  within  the  statute  of  frauds:  Merritt  v.  Clason, 
12  Johns.  102;  7  Am.  Dec.  286,  and  note;  but  see  Bailey  v.  Ogden,  3 
Johns.  399;  3  Am.  Dec.  509. 

SALES-SUCCESSIVE  DELIVERIES— BREACH.-On  a  contract 
for  the  sale  of  goods  by  successive  deliveries  and  payments,  a  default  in 
respect  to  one  or  more  will  not  <iincharge  the  otner  partv,  unless  it  is 
evident  that  the  defaulting  party  intends  no  longer  to  fulfill:  Black« 
bom  T.  Beilly,  47  N.  J.  L.  290;  64  Am.  Rep.  169,  and  note. 
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MiDDLETON   V.    GRIFFITH. 

[57  New  Jebset  Law,  442.] 

NEGOTIABLE  INSTRUMENT.  —  AN  INDORSEMENT  IN 
BLANK  of  a  negotiable  instrument  by  the  payee  does  not  necessarily 
establish  that  he  has  ceased  to  be  an  owner,  if  it  remains  in  his  posses- 
sion. Hence,  he  may  recover  thereon  against  the  maker  by  producing 
it  at  the  trial,  and  proving  that  it  is  still  his  property. 

NEGOTIABLE  INSTRUMENTS.  — THE  INDORSEMENT  OF 
A  NOTE  BY  A  PAYEE  does  not  become  effectual  until  he  delivers 
the  note  to  a  third  person. 

NEGOTIABLE  INSTRUMENTS.— THE  POSSESSION  OF  A 
NEGOTIABLE  INSTRUMENT  by  a  payee  is  prima  facie  evidence  of 
title  in  him,  whether  his  name  is  indorsed  thereon  or  not. 

NEGOTIABLE  INSTRUMENTS.— INDORSEMENT  upon  a  ne- 
gotiable instrument  may  be  stricken  out  by  the  original  payee  upon  his 
regaining  possession  in  a  bona  fide  manner,  and  he  may  recover  upon 
such  instrument  as  if  it  had  never  been  indorsed.  Especially  is  this 
true  when  the  indorsement  was  for  collection. 

A  PROMISSORY  NOTE  CANNOT  BE  CONVERTED  BY  PA- 
ROL EVIDENCE  from  a  speeial  into  a  conditional  contract. 

PAROL  EVIDENCE  is  not  admissible  to  prove  a  contemporane- 
ous agreement  which  varies  or  alters  the  terms  of  a  promissory  note, 
unless  it  be  respecting  the  mode  of  payment,  and  the  evidence  further 
shows  that  such  agreement  has  been  executed,  and  the  note  thereby 
transferred.  Such  evidence  is  admissible,  because  it  establishes  pay- 
ment, and  does  not  vary  the  terms  of  tiie  note. 

PRACTICE.— AN  OFFER  OF  EVIDENCE  tending  to  defeat  a 
recovery  should  be  oi  facts,  clear  and  distinct  in  their  character,  and  not 
of  doubtful  or  uncertain  import ;  and  if,  from  the  offer,  it  does  not  neces- 
sarily appear  that  the  facts  offered  to  be  proved  would  constitute  a  de- 
fense, the  trial  court  is  justified  in  refusing  to  receive  the  evidence. 

John  J.  Crandall  and  Timothy  J.  Middleton,  for  the  plaintifif 
in  error. 

C.  V.  D.  Joline,  for  the  defendant  in  error. 

'*^2  LIPPINCOTT,  .J.  This  is  an  action  on  a  promissory  note 
given  by  the  defendant  below.,  who  is  here  the  plaintiff  in  *** 
error,  to  the  plaintiff  below,  the  defendant  in  error  in  this  court, 
for  the  sum  of  three  hundred  and  seventy-five  dollars,  dated 
April  22,  1889,  payable  in  three  months  from  the  date.  The 
note  was  first  indorsed  by  Richard  Griffith,  the  plaintiff;  then 
by  "The  Provident  Life  and  Trust  Company  of  Philadelphia, 
May  9th,  1889";  then  "for  collection,  remittance  to  Central 
National  Bank,  Philadelphia,  Pa.,  Theo.  Kitchen,  cashier."  At 
the  time  of  trial,  the  last  two  indorsemenits  were  erased.  The 
plea  was  general  issue,  and  a  specification  of  defenses  under  the 
general  issue  was  demanded  and  served. 

In  1889,  the  defendant  secured  a  policy  of  life  insurance  in  the 
Provident  Life  and  Trust  Company  of  Philadelphia,  on  his  own 
life,  for  ten  thousand  dollars.     The  yearly  premium  was  five 
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liundred  and  twenty-two  dollars.  A  note  was  given  for  this 
premium,  and  when  it  became  due  part  was  paid  and  a  new  note 
given.  When  this  second  note  became  due,  another  part  was 
paid  and  the  note  in  suit  was  given.  This  last  note  was  for  three 
hundred  and  seventy-five  dollars,  payable  to  Griffith,  who  ap- 
pears to  have  been  the  agent  through  w^hom  the  insurance  had 
been  obtained.  The  other  notes  had  also  been  given  to  him. 
The  policy  of  insurance  is  still  in  the  possession  of  the  defendant 
and  retained  by  him. 

On  the  trial  below,  e  verdict  was  directed  in  favor  of  the 
plaintiff  against  the  defendant  for  the  sum  of  four  hundred  and 
eighty-five  dollars,  bedng  the  amount  of  the  note  with  interest 
thereon  from  the  maturity  thereof. 

At  the  trial,  the  note  was  proved  and  offered  in  evidence  with 
the  last  bwo  indorsements  erased.  The  name  of  the  plaintiff  as 
first  indorser  was  not  erased.  The  defendant  objected  to  tlie 
admission  of  the  note  with  the  name  of  the  plaintiff  indorsed 
thereon,  and  now  claims,  in  his  first  assignment  of  error,  that  it 
should  not  have  been  admitted  in  evidence,  for  the  reason  that 
Ihe  plaintiff,  by  legal  import,  was  not  the  owner  of  the  note  and 
had  no  right  of  action  thereon. 

It  will  be  noticed  that  the  indorsements  subsequent  to  that 
of  the  payee  had  been  erased;  the  promissory  note  \\-as  pro- 
duced by  the  plaintiff,  and  he,  during  the  progress  of  the  cause, 
testified  that  he  was  the  owner  of  the  note.  Now,  it  ***  may 
be  observed  that  to  the  formal  admission  of  this  paper  in  evi- 
dence there  could  be  no  objection.  The  contention  made  by 
this  assignment  of  error  is,  that  there  could  be  no  recover}', 
because  the  indorsement  of  the  plaintiff  was  not  erased  from  the 
note,  because  the  indorsement  in  law  imported  a  contract  which 
conclusively  demonstrated  that  the  note  was  owned  by  someone 
else  who  had  the  right  of  action  on  the  note. 

This  contention  does  not  appear  to  be  founded  upon  either 
reason  or  authority.  There  is  no  reason  why  evidence  is  not 
admissible  to  show  that  one  who  has  a  promissory  note  in  his 
poeeession  and  produces  it,  is  the  holder  of  it  and  to  trace  his 
title  to  it.  Such  evidence  is  held  to  be  competent  by  numerous 
adjudicated  cases,  and  it  is  not  evidence  Ahich  varies  llie  con- 
tract implied  in  the  law  between  the  indorser  and  indorsee: 
2  Daniel  on  Negotiable  Instruments,  4th  ed.,  sees.  1181  a, 
1198.  The  indorsement  of  a  promissory  note  by  the  payee  is  an 
order  upon  the  mnker  ot  the  note  to  \my  the  indorsee  (Hcvlyu  v. 
Adanuon,  2  Burr.  669^  676;  Garretsie  v.  Van  Neas,  2  N.  J.  L. 
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21,  25;  2  Am.  Dec.  333);  and  the  indorser  becomes  liable  upon 
the  custom  of  merchants,  or  commercial  law,  and  not  upon  any 
implied  covenant  or  promise  contained  in  the  indorsement  dis- 
tinct from  that  raised  by  such  custom.  The  right  of  the  indorsee 
to  recur  back  to  the  payee  or  other  indorsecr,  in  case  of  failure 
of  the  maker  to  pay  on  demand  and  notice,  is  purely  of  mer- 
cantile origin:  Garretsie  v.  Van  Ness,  1  Penn.  21,  2  Am.  Dec. 
333.  A  promissory  note  only  takes  effect  from  delivery:  Powell 
V.  Waters,  8  Cow.  670.  So  a  note  may  be  indorsed  by  the  payee, 
3'et  if  not  delivered  to  someone  as  indorsee  or  holder,  the  title 
remains  in  the  payee  who  still  is  its  holder,  and  no  contract  what- 
ever from  such  indorsement  is  created  or  implied,  unless  there 
be  a  delivery  of  the  note:  Fine  v.  High  Bridge  M.  E.  Church, 
44  N.  J.  L.  148;  Denton  v.  Peters,  L.  E.  5  Q.  B.  475;  Muller  v. 
Pondir,  55  K  Y.  325;  14  Am.  Eep.  259.  If  the  note  is  still  in 
the  payee's  possession,  his  blank  indorsement  is  no  evidence  of 
a  transfer  by  him:  Williams  v.  Smith,  21  Mo.  419;  Beeson  v. 
Lippman,  52  Ala.  276;  Best  v.  Nokomis  Nat.  Bank,  76  111.  608. 
And  if  it  has  ^^'^  been  transferred  by  him  by  blank  indorsement, 
upon  regaining  possession  in  a  bona  fide  manner  of  the  note  he 
may  strike  out  all  subsequent  indorsements  and  his  own  also 
and  sue  upon  it.  The  payee's  possession  of  a  bill  or  note  is 
prima  facie  evidence  of  title  in  him,  whether  his  own  indorse- 
ment be  erased  or  not.  He  need  not  show,  in  order  to  maintain 
his  action,  any  retransfer  of  the  instrument  to  himself,  and  he 
can  at  the  trial  strike  out  his  own  or  any  subsequent  blank 
indorsements.  He  can  strike  out  his  own  indorsement  at  the 
trial,  or  at  bar,  on  a  motion  for  a  new  trial.  The  general  rule  of 
law  is,  and  I  think  without  an  exceptional  ruling  to  the  contrary 
80  far  as  I  can  discover,  that  the  holder  of  a  bill  or  note  is,  prima 
facie,  its  owner,  and  that  a  delivery  of  a  note  is  necessary  to  its 
transfer  either  by  indorsement  or  otherwise,  and  that  the  fact 
that  his  blank  indorsement  is  thereon,  standing  alone,  is  no  evi- 
dence that  he  has  transferred  the  note,  or  that  he  is  not  the 
owner  of  it,  or  that  anyone  else  is  the  owner  of  it.  This  rule  is 
entirely  applicable  to  all  blank  indorsements  or  indorsements  for 
collection,  the  only  character  of  indorsements  which  were  upon 
the  note  in  question:  2  Randolph  on  Commercial  Paper,  sec. 
717,  and  cases  cited;  2  Daniel  on  Negotiable  Instruments,  sees. 
1181  a,  1198,  1200,  and  cases  cited. 

The  holder's  own  blank  indorsement,  left  uncanceled  on  the 
note,  will  not,  in  general,  prevent  his  recovery,  but,  from  his 
possession,  it  will  be  presumed  that  the  paper  was  not  delivered 
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tinder  the  indorsement,  or  that,  if  it  was  so  delivered,  it  "vros 
afterward  taken  up  by  him:  3  Eandolph  on  Commercial  Paper, 
sees.  1645,  1646,  and  caees  cited;  Ix)cke  v.  Leonard  Silk  Co., 
37  Mich.  479;  Reading  v.  Beardsley,  41  Mich.  123. 

The  practice  in  this  state,  universally  established,  has  been  for 
the  holder,  being  either  payee  or  otlier  indorser,  to  strike  out  all 
subsequent  blank  indorsements,  or  indorsements  for  collection, 
and  then  sue  upon  the  note.  I  do  not  think  the  practice  has 
been  universal  to  strike  out  his  own  indorsement.  I  think  it 
has  generally  been  done,  but  in  many  cases,  if  not  quite  gener- 
ally, not  until  the  time  of  trial.  There  is  no  reason  manifest 
why  his  own  blank  indorsement  should  be  ***  stricken  out. 
Every  subsequent  indorsement  being  stricken  out,  and  the  note 
being  in  hia  possession  and  produced  at  the  trial,  it  would  seem 
as  if  no  reason  could  exist  for  the  mere  mechanical  act  of  strik- 
ing out  his  own  name;  and,  of  course,  the  note  having  matured, 
there  could  exist  no  holder  after  that  who,  in  the  face  of  the 
judgment  thereon,  could  maintain  a  recovery  upon  the  note. 
There  is  no  reason  for  a  contrary  rule,  smd  I  think  it  is  astab- 
lislied  by  authority  that  the  fact  that  the  blank  indorsement  of  a 
holder  of  a  promissory  note,  still  remaining  thereon,  does  not 
impair  his  title  to  it  or  defeat  his  action  to  recover  the  amount 
due:  2  liandolph  on  Commercial  Paper,  sec.  717;  3  liandolph 
on  Commenodal  Paper,  sees.  1645,  1646;  1  Daniel  on  Negotiable 
Instruments,  sec.  694;  2  Daniel  on  Negotiable  Instruments, 
sec.  1196;  Abbott  v,  Joy,  47  Me.  177;  Dollfus  v.  Frosch,  1 
Denio,  367;  ChaiTee  v.  Taylor,  3  Allen,  598;  Royce  v.  Nye,  52 
Vt.  372;  Evans  v.  Gordon,  8  Port.  142;  Humphreyville  v.  Cul- 
ver, 73  111.  485;  Block  v.  Strictland,  3  Ont.  217;  Callow  v.  Law- 
rence, 3  Maule  &  S.  95;  Dugan  v.  United  States,  3  Wheat.  172; 
2  Am.  &  Eng.  Ency.  of  Law,  383. 

There  is  an  entire  want  of  reference  to  authorities,  upon  this 
assignment  of  error,  in  the  briefs  of  oounsel,  but  the  case  of 
Bright  V.  Hand,  16  N.  J.  L.  273,  has  suggested  itself  as  indi- 
cating that  an  indorser,  as  payee,  could  not  maintain  an  action, 
unless  the  note  had  been  reassigned  to  him.  The  case  as  an 
authority  is  entirely  unavailable.  It  can  be  concluded  from  the 
case  that  the  note  was,  at  the  time  the  suit  was  brought,  in  the 
hands  of  a  third  party.  The  caae  is  very  meagerly  reported  as  to 
facts,  and  cannot,  in  any  sense,  be  applicable  to  establish  a 
principle  so  much  at  variance  with  the  nature  and  qualities  of 
oommercial  paper  Lraiififcrable  by  indorsement,  delivery  by  the 
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holder,  or  by  delivery  only,  as  where  the  paper  is  taken  up  by 
the  payee  or  some  prior  indorser,  of  some  subsequent  holder. 

In  the  ease  of  Dugan  v.  United  States,  3  Wheat.  172,  it  was 
held  that  "if  a  person  who  indorses  a  bill  to  another,  whether 
for  value  or  for  the  purpose  of  collection,  comes  again  to  the  pos- 
session thereof,  he  is  to  be  regarded,  unless  the  contrary  appears 
in  evidence,  as  the  ^''  bona  fide  holder  and  owner  of  such  bill, 
and  is  entitled  to  recover  thereon,  notwithstanding  there  may  be 
on  it  one  or  more  indorsements  in  full,  without  producing  any 
receipt  or  indorsement  back  to  him,  from  either  such  indorsees, 
whose  names  he  may  strike  from  the  bill  or  not,  as  he  thinks 
proper." 

The  first  assignment  of  error  is,  therefore,  not  sustained. 
-  The  second  and  only  other  assignment  of  error  is,  that  the 
trial  judge  refused  to  admit  the  evidence  of  a  certain  agreement 
between  the  maker  and  payee  of  the  note.  This  alleged  agree- 
ment was  in  the  shape  of  an  offer  of  evidence  and  overruled  by 
the  trial  justice. 

The  note  in  question  was  given  for  a  premium  on  a  policy 
of  life  insurance  upon  the  life  of  the  maker  of  the  note.  The 
policy  was  delivered  by  the  payee  to  the  maker  of  the  note,  and 
had  ever  since  been  retained  by  him  and  not  delivered  or  sur- 
rendered up  to  the  company  or  to  the  payee  of  the  note.  This 
fully  appeared  in  the  evidence  of  the  plaintiff. 

The  offer,  on  the  part  of  the  defendant,  was  made  to  show 
*'that  it  was  agreed  between  the  defendant,  the  maker  of  the 
note,  and  the  plaintiff  as  payee,  at  the  time  of  the  making  of 
the  note,  that  the  defendant,  the  insured,  should  have  the  option, 
to  be  exercised  at  any  time  during  his  life,  or  the  continuance  of 
the  policy,  of  paying  a  reduced  rate  of  insurance  called  a  *carry- 
ing  rate,'  by  surrendering  the  policy  to  the  payee  of  the  note, 
and  that  upon  the  defendant  exercising  such  option,  which  he 
did  under  the  agreement,  there  would,  upon  an  accounting  ren- 
dered of  payments  already  made,  remain  nothing  due  on  said 
note,  inasmuch  as  more  money  has  been  paid  by  the  defendant  to 
the  plaintiff  personally  than  would  meet  the  conditdbns  of  one 
hundred  and  seventy-five  dollars  per  year,  which  was  then 
agreed  to  be  the  carrying  rate  aforesaid." 

Parol  testimony  is  admissible  to  establish  between  the  parties 
a  contemporaneous  agreement,  as  to  the  mode  of  payment  which 
has  been  executed  in  satisfaction  of  a  promissory  note.  Such  an 
executed  agreement  then  becomes  payment  of  ^^®  the  note. 
And  such  an  agreement  does  not  alter  or  vary  the  contract. 
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The  general  rule  applicable  to  promissory  notes  is,  that  evi- 
dence is  not  admissible  to  vary  the  contract  between  the  parties, 
and  this  is  true  whether  the  evidence  be  of  a  contemporaneous 
agreement  or  of  any  other  character.  The  only  rule  under 
which  the  evidence  of  a  contemporaneous  agreement  is  adrais- 
dble  is,  that  it  must  be  such  an  agreemeoat  that  when  execxited 
it  works  a  performance  or  satisfaction  of  the  contract  and 
extinguishes  its  obligation. 

There  ie  no  fraud  charged,  and  parol  evidence  was  not  ad- 
missible tending  to  vary  the  import  of  this  note.  It  cannot  be 
converted  by  parol  evidence  from  an  absolute  into  a  conditional 
contract:  ^leyer  v.  Beardsley,  30  N.  J.  L.  236;  Chaddock  v.  Van 
Ness,  35  N.  J.  L.  517;  10  Am.  Eep.  256;  Wright  v.  Keaiiiiin^ton, 
41  N.  J.  L.  48.  Evidence  of  a  parol  contemporaneous  agree- 
ment that  the  note  should  not  be  paid,  in  whole  or  in  part,  is  not 
admissible:  Ecmington  v.  "Wright,  43  N.  J.  L.  451;  Johnsoo  v. 
Ramsay,  43  N".  J.  L.  279;  39  Am.  Rep.  580;  Anthony  v.  Fritts, 
45  N.  J.  L.  1;  Hendrickson  v.  Hutchinscm,  29  X.  J.  L.  180; 
Wharton  on  Evidence,  sec.  1058;  Byles  on  Bills,  par.  500;  Stiles 
v.  Vandewater,  48  K  J.  L.  67;  Buchanan  v.  Adams,  49  N.  J.  L. 
636;  60  Am.  Rep.  666.  These  cases  all  illustrate  this  rule  of 
law,  and,  therefore,  a  contemporaneous  agreement  which  varies 
or  alters  the  terms  and  import  of  a  promissory  note,  by  adjudica- 
tion in  tliis  conrt,  is  inadmissible,  and  cannot  defeat  a  recovery. 

But  evidence  is  admissible  to  show  a  want  or  failure  of  con- 
sideration, illegality  of  the  transaction  on  which  the  note  is 
based,  or  fraud  and  mistake. 

It  was  also  held  in  Chaddock  v.  Van  Ness,  35  N.  J.  L.  517,  in 
this  court,  that  parol  evidence  of  a  contemporaneous  agreement 
between  the  parties  as  to  the  mode  of  pa\Tnent,  which  has  been 
executed  in  satisfaction  of  the  debt,  is  admissible  in  an  action 
by  the  payee  against  the  maker. 

In  Buchanan  v.  Adams,  49  N.  J.  L.  636,  60  Am.  Rep.  666, 
in  this  court,  the  testimony  objected  to  was  to  the  effect  that 
contemporaneously  with  the  giving  of  the  note  it  was  agreed 
with  the  defendant  **®  that  luiaber  would  be  taken  in  ^xi^Tncnt 
of  it,  and  that  the  note  would  not  be  negotiated.  This  testi- 
mony, supplemented  by  proof  that  such  agreement  was  executed, 
on  the  part  of  the  defendant,  by  the  delivery  of  lumber  to  j)ay 
the  note,  was  admitted  for  the  purpose  of  showing  that  the  lum- 
ber was,  in  fact,  received  by  the  payee,  the  plaintiff,  in  pa}nncnt 
of  the  note,  and  not  for  the  purpose  of  varying  the  terms  of  the 
irritten  contract  to  pay. 
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Tlie  principle  upon  which  such  evidence  is  admissihle  in  an 
action  by  the  payee  is,  that  it  goes  to  establish  the  fact  of  pay- 
ment or  satisfaction:  Oliver  v.  Phelps,  31  N.  J.  L.  597,  603. 

If  this  offer  of  evidence  in  this  case  was  to  establish  a  con- 
temporaneous agreement  as  to  its  mode  or  manner  of  payment 
between  the  plaintiff  and  defendant,  and  which  had  been  exe- 
cuted in  satisfaction  of  the  note  or  the  debt  secured  thereby, 
then  it  was  admissible  to  defeat  the  action,  but,  in  order  to  be 
admissible,  the  offer  must  tend  to  show  this  result. 

The  offer  miust  be  adjudged  by  its  terms,  and  it  is  clear  that 
the  agreement,  if  one  was  made  at  the  time,  had  never  been 
executed.  The  agreement  remained  of  an  executory  character 
at  the  time  the  action  was  ooanmenced.  The  policy  of  life 
insurance  had  not  been  surrendered  to  the  payee;  all  of  the 
terms  of  the  agreement  remained  unexecuted.  Xo  attempt  or 
offer  was  made  to  show  that  the  note  was  without  consideration, 
or  that  its  consideration  had  failed.  The  offer  was  to  show 
satisfaction  by  a  contemporaneous  agreement,  and  in  no  sense 
did  the  offer  include  such  a  result.  The  note  had  remained  in 
the  hands  of  the  payee  oir  his  indorsees,  and  the  policy  of  life 
insurance  was  retained  by  the  maker.  The  position  of  the  par- 
ties remained  precisely  as  at  the  execution  of  the  instrument, 
and  the  offer  of  evidence  to  defeat  the  action  was  not  of  any  fact 
tending  to  show  any  want  or  failure  of  consideration  of  the  note 
sued  on,  nor  any  illegality  of  the  transaction  upon  which  the 
note  was  founded,  nor  of  fraud  or  mistake  in  its  inception. 

The  offer  was  intended  to  show  an  executed  agreement  which 
worked  a  satisfaction  or  payment  of  the  note,  but  the  ^^^  offer 
was  entirely  devoid  of  any  fact  tending  to  establish  that  result. 
The  terms  of  the  agreement  were  not  set  out  in  the  offer  with 
any  degree  of  certainty  whatever.  In  the  offer,  the  term  "car- 
rying rate"  is  used,  but  there  was  no  offer  to  show  the  facts  upon 
which  the  court  could  determine  the  meaning  of  the  term.  The 
note  had  admittedly  been  given  for  the  premium  to  be  paid  on  a 
policy  of  life  insurance,  which,  according  to  the  terms  of  the 
agreement,  so  far  as  they  were  revealed  in  the  offer,  was  to  have 
been  surrendered  to  the  plaintiff,  but  the  offer  itself  and  the  evi- 
dence in  the  case  show  that  it  had  not  been  surrendered  to  the 
plaintiff,  nor  had  the  note  been  demanded  as  satisfied.  The 
policy  was  still  retained  by  the  defendant,  and  no  attempt  ha/l 
been  made  to  surrender  it  to  the  plaintiff  in  satisfaction  and 
payment  of  the  note,  or  for  any  other  purpose.  The  note  itself 
■was  founded  upon  a  good  consideration,  and  the  contempora- 
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neous  agreement  must  have  been  of  such  a  character  as  satisfied 
the  obligation  of  the  note,  and  that,  in  order  to  work  the  pay- 
ment or  satisfaction  and  defeat  recovery  thereof,  it  must  have 
been  executed.  A  mere  agreement  that  a  note  founded  on  a 
good  and  valuable  consideration  shall  never  be  enforced,  or  that 
it  shall  not  stand  for  what  it  imports  on  its  face,  can  have  no 
%-alid  effect  whatever  against  the  enforcement  of  the  obligation 
of  the  note. 

The  agreement  set  forth  in  the  offer  is  not  of  the  character 
of  contemporaneous  agreements  which  will  work  a  satisfaction 
of  a  note  when  executed.  It  is  an  agreement  in  relation  to  the 
future  conduct  of  the  parties,  to  which  they  may  or  may  not 
conform;  and  whether  it  shall  be  performed  or  not  depended 
upon  whether  both  parties  could  agree.  It  was  a  contract  of 
an  executory  character,  and  it  never  emerged  into  an  executed 
one;  and  whether  or  not  it  was  ever  to  be  an  executed  agree- 
ment depended  entirely  upon  the  future  conduct  of  the  parties. 
As  the  offer  stands,  it  is  just  what  the  trial  court  denominated 
it — an  attempt  to  vary  and  alter  the  terms  and  import  of  the 
promissory  note  upon  which  the  suit  was  brouglit. 

^^^  An  offer  of  evidence  tending  to  defeat  recovery  should 
be  of  facts  clear  and  distinct  in  their  character,  and  not  of 
doubtful  or  uncertain  import  For  instance,  an  offer  to  give  the 
acts  and  declarations  of  an  assignor  in  evidence  against  his 
assignee  should  be  so  framed  as  to  show  that  they  were  made 
before  the  transfer.  If  the  offer  leaves  it  in  doubt  whether  the 
declarations  were  made  before  or  after  the  transfer,  it  must  be 
excluded:  Abbott's  Trial  Evidence,  13,  tit.  "Civil  Actions"; 
Vrooman  v.  King,  36  N.  Y.  477. 

The  offer  of  the  agreement  was  intended  to  show  satisfac- 
tion of  the  note.  That  was  the  only  purpose  in  law  it  could 
have.  Now,  the  offer  of  evidence  frequently  occurs  in  the 
pnjgress  of  a  cause,  and  with  a  statement  for  the  purpose  for 
which  it  is  offered,  and  it  is  always  subject  to  an  objection  for 
irrelevancy  or  immateriality.  This  method  has  tlie  sanction 
of  ufiage,  and  may  be  now  regarded  as  a  well-regulated  for- 
mula for  obtaining  a  hearing  upon  the  subject  matter  of  the 
offer  and  the  purpose  for  which  the  evidence  is  offered:  Van 
Buren  v.  Wells,  19  Wend.  203.  The  trial  court  is  bound  to 
ascertain,  as  certainly  as  possible,  if  objection  be  made,  that  the 
evidence  offered  is  material  and  relevant  before  it  is  received, 
and  counsel  must  not  leave  it  in  an  indefinite  or  doubtful 
thape,  but  are  bound  to  inform  the  coiM-t  of  the  facts  expected 
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to  be  proved,  and  how  they  are  relevant,  so  that  the  court  may 
act  understandingly  in  relation  to  the  admission  of  the  evidence: 
3  "Wait's  Law  and  Practice,  5th  ed.,  474.  And  the  offer  must 
be  so  full  and  specific  that  its  exclusion  would  be  erroneous  in 
any  point  of  view;  and,  whenever  its  competency  or  materiality 
depends  upon  the  facts,  they  must  be  stated,  and  the  offers 
must  also  be  made  to  prove  them,  or  it  is  not  error  to  sustain  the 
objection.  It  rests  with  the  party  making  the  offer  to  so  state 
the  facts  that  there  shall  be  no  doubt  what  is  intended  to  be 
proved,  for  if  the  party  so  chooses,  he  need  not  make  any  offer 
of  evidence  at  all,  but  rely  upon  the  evidence  to  be  obtained 
from,  the  witnesses  as  called:  Oames  v.  Piatt,  4  Jones  &  S.  361; 
Keller  v.  New  York  Cent.  E.  E.  Co.,  3  Abb.  App.  Dec.  480;  Mc- 
Grath  ^^^  v.  Bell,  1  Jones  &  S.  195;  2  Rumsey's  Practice,  297; 
Bayliss  v.  Cockcroft,  81  K  Y.  363. 

The  offer  of  the  evidence  in  this  case  did  not  conform  to 
established  principles  of  law,  as  to  relevancy  and  purpose,  and 
therefore  no  error  is  found  in  its  exclusion  by  the  trial  justice. 

The  judgment  will  be  affirmed,  with  costs. 


NEGOTIABLE  INSTRUMENTS— INDORSEMENT  IN  BLANK- 
DELIVERY. — A  note  indorsed  in  blank  is  transferable  by  delivery, 
and,  so  long  as  the  indorsement  continues  in  blank,  it  makes  the  bill  or 
note  in  effect  payable  to  bearer:  Sterling  v.  Bender,  7  Ark.  201  ',  44  Am. 
Dec.  539,  and  note;  Mitchell  v.  Fuller,  15  Pa.  St.  268;  53  Am.  Dec.  594, 
and  note. 

NEGOTIABLE  INSTRUMENTS— DELIVERY.— The  delivery  of  a 
note  is  essential  to  its  validity:  Foy  v.  Blackstone,  31  111.  538;  83  Am. 
Dec.  246,  and  note;  Purviance  v.  Jones,  120  Ind.  162;  16  Am.  St.  Rep. 
319,  and  note. 

NEGOTIABLE  INSTRUMENTS— LIABILITY  OF  INDORSERS.- 
One  who  obtains  possession  of  a  bill  or  note  after  indorsing  it  is  re- 
stored to  his  original  position,  and  cannot,  nor  can  a  purchaser  from  him 
with  notice  of  the  facts,  hold  immediate  indorsers  liable  who  could  look 
to  him  again :  Adrian  v.  McCaskill,  103  N.  0. 181 ;  14  Am.  St.  Rep.  789, 
and  note. 

NEGOTIABLE  INSTRUMENTS— PAROL  EVIDENCE  OF  CON- 
TEMPORANEOUS CONTRACT.— Parol  evidence  of  an  oral  agreement 
made  at  the  time  of  making  a  promissory  note  cannot  be  permitted  to 
vary  or  contradict  the  terms  of  the  written  contract:  Shaw  v.  Shaw.  50 
Me.  94;  79  Am.  Dec.  605,  and  note;  Dennis  v.  Jackson,  57  Minn.  286; 
47  Am.  St.  Rep.  603,  and  note.  Parol  proof  of  a  contemporaneous  parol 
agreement  is  admissible  to  explain  or  qualify  a  blank  indorsement  of  a 
promissory  note  in  an  action-  i3etween  the  parties  thereto:  Holmes  v. 
First  Nat.  Bank,  38  Neb.  326;  41  Am.  St.  Rep.  733,  and  note.  See  par- 
ticularly the  note  to  Kulenkamp  v.  Grofi,  15  Am.  St.  Rep.  287. 
AM.  St.  Kbp.,  Vol.  LL— 40 
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Potter  v.  Berry. 

[63  NEir  Jkbut  Eqititt,  15L] 

GIFT  OF  THE  USE  OF  LAND,  EQUITABLE  AID  OF.— If  a 
father,  after  devisinj?  land  to  hiB  daughter,  and  placing  her  and  her 
hosbaud  in  possession,  and  stating  that  he  wished  them  to  have  the  use 
of  it  during  his  life,  becomes  insane,  they  having  remained  in  possession, 
and  made  improvements,  a  court  of  equity  will  not  permit  his  guardian 
to  revoke  the  license,  and  dispossess  them  of  the  property.  The  court 
will,  in  these  matters,  do  what  it  is  reasonable  to  suppose  the  lunatic 
would  do  if  he  retained  hie  capacity  to  act. 

LUiNATIO,  CARRYING  OUT  INTENTIONS  OF.— If,  after  de- 
vising land  to  his  daughter,  the  devisor  puts  her  and  her  husband  in 
possession  of  it,  expressing  a  desire  that  they  shall  retain  such  pt^sses- 
sion  during  his  life,  and  ne  then  becomes  insane,  and  a  guardian  is 
appointed  for  him,  a  court  of  equity  will  not  permit  such  guardian  to 
dispossess  the  daughter,  but  will  carry  out  what  it  believes  would  have 
been  done  by  the  lunatic  had  he  continued  of  sound  mind. 

Alan  H.  Strong,  for  the  appellants. 

Ephraim  Gutter,  for  the  respondent. 

**•  BEASLEY,  C.  J.  This  case  w^  decided  in  the  oonrt  of 
chancery  on  the  ground  of  its  purely  legal  aspect.  It  was  found 
that  the  defendants  were  in  the  occupation  of  the  lands  in  ques- 
tion as  the  licensees  of  the  lunatic,  and  that  the  licensor  having 
become  of  unsound  mind,  and  his  guardian  having  notified  them 
that  ffuch  license  was  revoked,  they  were  ordered  by  the  decree 
to  remove  from  the  premises  in  question  and  to  account  for  the 
profits. 

Looking  at  the  affair  in  this  aspect,  it  is  difficult  to  see  how  a 
court  of  equity  could  take  cognizance  of  the  case,  for,  in  such  a 
situation,  an  action  of  ejectment  would  appear  to  be  the  appro- 
priate remedy.  But,  as  a  cross-bill  has  been  incorporated  in  the 
answer,  presenting  for  the  consideration  of  the  court  of  chan- 
cery ***  certain  equities  that  enter  into  and  modify  the  strict 
legal  status  of  the  transaction,  it  has  appeared  to  this  court  to  be 
the  proper  course  to  retain  the  case  eo  as  to  give  due  force  to 
0uch  conscionable  characteristics. 

The  equities  referred  to  are  those  inseparable  from  the  fact 
that  the  lunatic,  who  is  represented  by  the  respondent  on  this 
appeal,  had  expressed  during  his  sanity,  in  an  unquestionable 
form,  hifl  purpose  that  the  appellants  should  remain  in  the  pos- 
session of  the  premises  in  di8])ute  during  his  own  life.  This 
property,  by  his  will,  he  had  devised  to  his  daughter,  and,  in 
turning  it  over  to  herhusband,  he  said,  according  to  the  testi- 
mony of  the  latter,  "if  I  ever  needed  it,  I  need  it  now;  he  in- 
tended it  for  bis  daughter,  and  he  wanted  her  to  be  benefited 
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while  he  was  alive."  For  several  years  before  the  father  in  law's 
luDacy,  the  appellants  continued  in  the  occupation  of  the 
premises,  spending  considerable  money  in  putting  them  in  a 
productive  condition.  The  son  in  law  and  the  daughter  who 
were  thus  provided  for  had  a  large  family  and  were  in  somewhat 
straitened  circumstances,  and  the  father  who  thus  established 
them  was  possessed  of  an  estate  that  fully  warranted  his  gener- 
osity. The  question,  therefore,  arises  whether,  the  father  having 
loet  his  mind,  this  benefaction  of  his  to^-ard  his  own  child  is 
to  be  frustrated  and  revoked  by  his  guardian.  No  case  has  been 
observed  in  which  a  court  of  equity  has  permitted  such  a  cruel 
dispossession.  The  cases  strongly  enforce  the  opposite  doctrine. 
The  general  rule  on  this  subject  is,  that  the  court  will  do  that, 
in  these  matters,  which  it  is  reasonable  to  believe  the  lunatic 
himself  would  do  if  he  had  the  capacity  to  act.  The  decisions 
are  numerous  and  all  to  this  effect.  The  following  are  illus- 
trative cases:  Ex  parte  Whitbread,  2  Meriv.  102;  In  re  Wil- 
loughby,  11  Paige,  257;  In  re  Heeney,  2  Barb.  Ch.  326;  Camp- 
bell V.  Mackay,  1  Mylne  &  C.  624. 

The  result  is,  that  the  appellants  should  not,  under  present 
circumstances,  be  disturbed  in  the  possession  and  use  of  the 
property  in  question,  and  a  decree  should  be  entered  to  that 
effect. 

Consequently,  let  the  decree  appealed  from  be  reversed,  and  a 
decree  entered  in  accordance  with  the  foregoing  view,  with  costs 
to  be  paid  out  of  the  estate. 


INSANE  PERSONS.— INTENTIONS  of  an  alleged  lunatic  when  his 
Banity  was  unquestionable  are  competent  evidence  for  the  consideration 
of  the  jury  in  a  case  wherein  his  will  or  deed  is  sought  to  be  avoided  on 
account  of  his  want  of  capacity  to  execute  it:  Kice  v.  Rice,  127  Pa.  St, 
181;  14  Am.  St.  Rep.  831.  A  contract  or  liability  assumed  by  a  person 
while  of  sound  mind  may  be  enforced  against  him  when  he  is  of  un- 
Bound  mind :  King  v.  Bobinaon,  33  Me.  114 ;  54  Am.  Dec.  614,  and  note. 
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Feder  V.  Van  Winkle. 

[63  Niw  Jebset  Equitt,  S70.J 

FIXTURES.  — AS  BETWEEN  A  MORTGAGEE  OF  REAL 
PROPERTY  and  the  receiver  of  tlie  mortgagor,  the  former  is  entitled  to 
chattels  which  were  annexed  to  the  real  estate,  or  to  something  appurte- 
nant thereto,  if  they  were  applied  to  the  use  or  purpose  to  which  tliat 
part  of  the  realty  to  which  they  were  annexed  was  appropriate,  and  they 
were  annexed  with  an  intention  to  make  a  permanent  accession  tp  the 
realty. 

FIXTURES.— A  STEAM  ENGINE  set  upon  a  brick  foundation 
laid  in  the  earth  without  any  attachment  to  the  building  is  a  fixture. 

FIXTURES.— TO  THE  ANNEXATION  TO  REAL  PROPERTY 
which  is  essential  to  convert  chattels  into  fixtures  it  is  not  indispensable 
that  they  be  fastened  or  bolted  to  the  building  or  soil ;  this  is  only  one 
method  of  annexation. 

FIXTURES,  TESTS  OF.— The  fact  that  chattels  mav  be  removed 
and  sold  for  other  usee,  or  that  they  were  not  made  with  special  adaptation 
to  the  building  in  which  they  are  placed,  is  not  conclusive  of  the  que?tion 
whether  they  nave  become  tixtures ;  but  such  and  the  like  factt  are  cir- 
cumstances proper  to  be  considered  in  deci<Iing  the  question. 

FIXTURES.- AN  INTENTION  at  the  time  of  annexing  thaiteld 
to  realty  that  it  sUall  be  perpetual  is  not  essential,  but  there  must  l>e  aa 
intention  to  incorporate  the  chattels  with  the  real  estate  for  a  use  to 
which  the  real  estate  is  appropriate,  and  there  must  be  the  presence  of 
t^uch  facts  and  circumstances  aa  do  not  tend  to  repel  the  inference  that 
it  is  intended  to  be  a  temporary  annexation. 

FIXTURES,  INSTANCES  OF.— HEAVY  MACHINES  weighing 
from  one  to  three  tons  fastened  by  bolts  to  large  timbers  laid  in  tlie 
earth,  and  other  machines  of  less  weight  bolted  to  timbers,  and  adapted 
and  intended  for  use  in  carrying  on  the  businets  of  manufacturing  bridge 
iron,  are  fixtures,  and  pass  by  a  real  estate  mortgage  in  whidi  they  are 
debcribed.  It  is  nut  material  that  such  machim-s  uiight  have  bi'en  re- 
moved and  utilized  elsewhere,  if  they  were  intended  to  be  used  in  the 
business,  and  such  use  would  have  been  continued  bad  the  business 
remained  prosperous. 

John  W.  Griggs,  for  Feder» 
Eugene  Stevenson,  for  the  receiver. 

•^  VAN  SYCKEL,  J.  The  controversy  in  this  case  is  be- 
tweeu  the  appellant,  who  has  a  real  estate  mortgage,  and  John  A. 
Van  Winkle,  receiver  of  the  Riverside  Bridge  and  Iron  Works, 
an  insolvent  corporation,  and  relates  to  certain  machinery  wliich 
was  used  in  its  business  of  manufacturing  structural  and  bridge 
iron.  The  said  company  had  been  engaged  for  fourteen  or  fif- 
teen years  in  carrying  on  its  business  prior  to  its  insolvency. 

It  occupied  a  tract  of  about  two  acres  of  land,  on  which  the 
buildings  in  which  the  business  was  carried  on  were  erected. 

The  buildings  were:  1.  The  main  shop  sixty  by  one  hundred 
and  sixty  feet.  It  was  a  mere  shed,  having  no  floor  except  the 
natural  earth;  2.  The  ofTice  building;  3.  The  blacksmith 
shop,  -which   also    had   no   floor;    4.  The   storehouse;    5.  The 
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foundry,  which  had  no  floor;  6.  The  machine  shop,  which  waa 
part  of  the  main  shop  and  had  a  wooden  floor;  7.  The  templet 
shop  on  the  second  floor  over  a  part  of  the  main  shop;  8.  The 
engineroom,  from  which  power  was  supplied  to  the  different 
machines. 

All  the  buildings  were  frame,  and  were  practically  joined  to- 
gether as  one  inclosure,  the  pipes,  shafting,  and  other  appli- 
ances running  from  one  into  the  other.  The  appellant  held  a 
"■^  mortgage,  given  May  15,  1889,  which  covered  the  real 
estate  by  its  description,  and  also  contained  the  following  clause: 
"Also  all  steam  engines,  boilers,  shafting,  belting,  pulleys,  hoist- 
ing apparatus,  and  all  other  machinery  whatsoever,  with  all  con- 
nections, fixtures,  and  appurtenances  thereto  belonging  upon 
said  premises  or  in  the  buildings  erected  thereon,  or  any  of 
them.**  This  mortgage  was  duly  recorded  as  a  real  estate  mort- 
gage on  the  day  it  bears  date. 

In  order  to  establish  the  claim  of  the  mortgagee  to  the  ma- 
chinery as  against  the  receiver,  it  must  appear:  1.  That  the 
chattels  were  actually  annexed  to  the  real  estate  or  something 
appurtenant  thereto;  2.  That  they  were  applied  to  the  use  or 
purpose  to  which  that  part  of  the  realty  with  which  they  were 
connected  was  appropriated;  3.  That  they  were  annexed  with 
the  intention  to  make  a  permanent  accession  to  the  freehold. 

This  case  must  be  adjudged  by  the  law  as  propounded  in  the 
following  cases  in  this  court:  Blancke  v.  Rogers,  26  N.  J.  Eq. 
563;  Penn  etc.  Ins.  Co.  v.  Semple,  38  N.  J.  Eq.  575;  Speiden 
V.  Parker,  46  N.  J.  Eq,  292.  The  difficulty  arises  in  applying 
the  rule;  each  case  must  be  determined  according  to  its  particu- 
lar facts  and  circumstances. 

The  chattels  must,  to  constitute  them  fixtures,  be  actually  an- 
nexed to  the  real  estate  or  something  appurtenant  thereto. 
They  need  not  necessarily  be  attached  to  the  building;  that  is 
one  way  of  annexing  them  to  the  soil.,  but  not  the  only  way.  A 
steam  engine  set  upon  a  brick  foundation  laid  in  the  earth,  with- 
out any  attachment  to  the  building,  is  unquestionably  a  fixture. 
In  Speiden  v.  Parker,  46  N.  J.  Eq.  292,  a  derrick  set  in  the 
ground  to  hoist  stone,  and  a  track  laid  on  ties  in  the  ground  on 
which  cars  were  run,  were  held  to  be  fixtures.  So  that  to  satisfy 
this  test,  it  is  not  material  whether  the  substructure  is  brick  or 
wood,  or  whether  the  machinery  is  annexed  to  the  building,  or 
Tests  upon  a  foundation  securely  laid  for  it  in  the  soil,  and  to 
which  it  is  fastened. 

*'^*  Neither  is  the  fact  that  the  things  in  question  may  be  re- 


630  Fkder  «.  Van  WiNKLH.  [New  Jersey, 

moved  and  sold  for  other  uses,  or  that  they  were  not  made  for 
special  adaptation  to  the  buildings  in  which  they  are  placed, 
decisive  of  their  character.  Those  qualities  are  mere  circum- 
stances to  be  considered,  but  the  presence  of  them  does  not  nec- 
essarily withdraw  machinery  from  the  real  estate  mortgage.  A 
eteam  engine,  to  take  on  the  qualities  of  a  fixture,  need  not  be 
made  specially  for  the  building  in  which  it  is  planted.  It  may, 
like  any  other  piece  of  mechanism,  be  removed  and  used  with 
equal  advantage  in  any  other  establishment  for  which  it  will 
furnish  sufficient  power. 

The  same  obscnation  will  apply  to  other  articles  which,  in  the 
court  below,  were  properly  adjudged,  in  accordance  with  almost 
all  cases  on  this  subject,  to  be  fixtures. 

There  must  be  actual  annexation,  with  an  intention  to  make  a 
permanent  accession  to  the  freehold,  but  it  is  not  necessary  that 
there  be  an  intention  to  make  the  annexation  perpetual.  A  test 
80  severe  would  be  impracticable  in  its  application. 

The  intention  must  exist  to  incorporate  the  chattels  with  the 
real  estate  for  the  uses  to  wliich  the  real  estate  is  appropriated, 
and  there  must  be  the  presence  of  such  facts  and  circumstances 
as  do  not  lead  to,  but  repel,  the  inference  that  it  is  intended  to  be 
a  temporary  annexation. 

In  Blancke  v.  Rogers,  26  N.  J.  Eq.  563,  two  machines  were  the 
subject  of  controversy — a  "number  one,  four-sided,  inside 
moulding  machine"  and  a  "number  one  clipper,  planer,  and 
matcher." 

The  opinion  says  that  no  adjustment  was  made  of  them  to  fit, 
in  anpvise,  to  the  place  where  they  were  put  for  use.  They 
were  placed  in  the  building,  upon  the  floor  of  a  room,  without 
support.  One  was  not  attached  in  any  way  to  the  soil  or  build- 
ing; the  other  was  partially  bolted  to  the  floor  with  screw-bolts. 
They  were  movable  in  the  building,  and  were  moved  about  at 
the  convenience  of  the  owner,  and  run  from  difterent  parts  of 
the  shafting:  Blancke  v.  Rogers,  26  N.  J.  Eq.  565,  568. 

The  learned  justice  who  delivered  the  opinion  of  the  court 
was  clearly  right  in  saying  that,  while  such  chattels  may  be  so 
annexed  to  and  incorporated  into  the  realty  as  to  become,  *^* 
through  the  manner  of  annexation  and  the  purpose  of  the  owner, 
a  part  of  the  freehold,  yet  there  was  an  absence  in  that  case  of 
evidence  to  show  such  annexation  and  intention. 

In  Penn  etc.  Ins.  Co.  v.  Semple,  38  N.  J.  Eq.  575,  the  ma- 
chines were  fastened  to  the  floor  by  small  screwa,  to  steady  them, 
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and  in  their  use  some  were  moved  from  one  place  in  the  building 
to  another. 

This  court  said:  "There  was  no  evidence  in  any  act  of  the 
owners,  or  in  any  circumstance  growing  out  of  the  organization 
or  manner  of  conducting  the  manufacturing  establishment, 
showing  a  design  on  the  part  of  the  owners  to  make  a  perma- 
nent addition  of  the  property  in  dispute  to  the  realty." 

The  later  case  of  Speiden  v.  Parker,  46  N.  J.  Eq.  292,  was  a 
controversy  respecting  the  character  of  certain  appliances  used 
in  connection  with  a  stone  quarry  and  dock  in  Essex  county. 

They  consisted  of  three  boilers,  two  engines,  two  hoisting 
gears,  three  derricks,  and  a  steam-pump,  with  connecting  pipes, 
valves,  and  pulleys,  all  located  in  or  near  the  quarry,  and  a  rail- 
road track  laid  from  the  quarry  to  the  dock  on  Passaic  river,  to 
transport  stone,  and  two  derricks  at  the  dock,  to  transport  the 
stone  to  boats. 

The  stationary  machinery  was  fastened  in  the  ground,  and  was 
used  for  the  only  purposes  to  which  the  real  estate  was  put. 
Upon  tliese  facts,  this  court  rested  its  conclusion  that  these  appli- 
ances were  attached  to  the  freehold  with  the  intention  of  making 
them  part  thereof.  The  opinion  of  this  court  was  unanimous, 
and  was  concurred  in  by  Mr.  Justice  Knapp,  who  delivered  tihe 
opinion  of  the  court  in  the  two  cases  last  cited. 

Not  one  of  the  implements  involved  appeared  to  have  been 
specially  adapted  to  the  place  in  which  it  was  used — some  were 
set  in  the  earth — ^and  all  could  have  been  removed  and  applied 
to  the  prosecution  of  a  like  business  elsewhere. 

The  decision  must  rest  upon  the  facts  that  the  appliances  were 
actually  annexed;  that  they  were  adapted  to,  and  used  in,  the 
business  for  which  the  realty  was  held  by  the  owner;  that  8 
common  purpose  was  to  be  promoted  by  attaching  the  chattels 
to  the  freehold;  that  the  just  inference  was,  that  the  annexation 
was  intended  to  continue  so  long  as  the  business  was  prosecuted 
^''*  on  those  premises,  and  that  the  enterprise  was  intended  to 
be  permanent  in  the  sense  in  which  that  term  is  used  in  business 
transactions — permanent  as  contradistinguished  from  temporary. 

It  will  be  necessary,  therefore,  to  look  at  the  controlling  facts 
of  this  case  before  us  to  determine  whether  there  was  an  absence 
of  intention  to  incorporate  the  machinery  with  the  real  estate, 
as  in  Blancke  v.  Rogers,  26  N.  J.  Eq.  563,  or  the  presence  of 
such  intention,  as  in  Speiden  v.  Parker,  46  N.  J.  Eq.  292. 

The  follomng  is  a  brief  statement  of  the  machines  included 
in  the  petition  of  appeal,  and  the  manner  of  their  annexation: 
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Numbers  1,  2,  4,  5,  8,  10,  12,  13,  20,  21,  25,  26,  and  52  are 
heavy  machines,  most  of  them  weighing  from  two  thousand 
pounds  to  sii  thousand  pounds.  They  rest  upon  large  timbers 
laid  in  the  earth  to  their  full  depth,  and  they  are  fastened  to 
them  by  bolts  running  down  through  the  timbers. 

Numbers  49,  50,  and  51,  in  addition  to  the  heavy  timbers  to 
which  they  are  fastened  at  the  base,  are  also  fastened  down  into 
a  subfoundation  of  concrete,  and  for  them  the  building  was 
adapted  by  cutting  holes,  and  running  pipes  from  the  boilers  in 
the  boiler-house,  one  hundred  feet  away. 

Numbers  15,  16,  17,  and  30  are  fastened  to  columns  of  the 
shop  by  bolts,  and  other  fastenings  in  some  cases. 

Numbers  5,  14,  and  46  are  fastened  by  iron  or  wooden  rods, 
or  both,  let  down  from  the  beams  or  rafters  above. 

Numbers  28,  29,  40,  41,  42,  and  45  are  fastened  to  the  floor 
by  lag  screws,  which  are  heavy  bolts  with  a  screw.  The  lightest 
in  weight  is  four  hundred  pounds,  and  the  heaviest  is  eight 
thousand  pounds. 

Numbers  1  and  2  have  power  applied  by  a  belt  coming  through 
a  hole  in  the  roof. 

Numbers  45  and  46  were  adapted  for  use  by  the  adjustment 
of  timbers  and  braces  in  the  building,  and  the  cutting  of  holes 
through  the  floor  for  running  the  belt. 

In  view  of  these  facts,  I  am  of  the  opinion  that  these  chattels 
did  not  retain  the  character  of  personalty,  as  in  Blancke  v. 
Rogers,  26  N.  J.  Eq.  563,  but  were  transmuted  into  realty,  and 
passed  to  the  mortgagee  as  in  Speiden  v.  Parker,  46  N.  J.  Eq. 
292.  In  no  respect  was  that  case  stronger  for  ^^®  the  mortgagee 
than  is  this.  If  all  the  tests  necessary  to  constitute  the  chattels 
fixtures  were  satisfied  in  that  case,  they  surely  are  In  this  case. 

The  various  appliances  were  actually  annexed  to  the  freehold. 
They  were  fitted  for,  and  applied  to,  the  use  to  wliich  the  real 
estate  was  appropriated,  all  being  dev<5igned  for  and  necessary  to 
the  prosecution  of  a  common  purpose.  Thus  the  machinery  and 
land  became  unified  and  incorporated  togetlier  as  a  whole. 

The  business  had  been  carried  on  for  fourteen  years,  and,  save 
for  business  disaster,  might,  and  probably  would,  have  been 
prosecuted  indefinitely.  The  machinery  employed,  the  mode  of 
its  annexation  and  manner  of  its  use,  in  connection  with  the 
realty  as  an  entirety,  indicated  not  a  temporary  but  a  permanent 
accession. 

The  fact  that  the  machines  might  be  removed  and  utilized 
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elsewhere  will  not,  under  the  circumstances  of  this  case,  serve  to 
sever  them  in  legal  contemplation  from  the  freehold. 

The  decree  helow  should  be  reversed  as  to  all  the  articles  above 
specified,  and  a  decree  rendered  in  accordance  with  the  viewa 
herein  expressed. 

FIXTUEES— TEST  OF.— One  of  the  tests  of  whether  personal  prop- 
erty retains  its  character  or  becomes  a  fixture  is  the  use  to  which  it  i> 
put.  If  it  is  placed  on  realty  to  improve  it  and  make  it  more  valuable, 
it  is  generally  deemed  a  fixture.  If  it  is  placed  there  for  a  use  that  does 
not  enhance  the  value  of  the  realty,  it  generally  retains  its  character  of 
personal  property:  Winslow  v.  Bromich,  54  Kan.  300;  45  Am.  St.  Rep. 
285,  and  note.  Whether  a  chattel  becomes  a  fixture  depends  upon  the 
character  of  the  act  by  which  it  is  put  in  its  place,  the  uses  to  which  it 
is  put,  the  policy  of  the  law  connected  with  its  purpose,  and  the  inten- 
tion of  those  concerned:  Atchison  etc.  R.  R.  Co.  v.  Morgan,  42  Kan. 
23;  16  Am.  St.  Rep.  471,  and  note;  Johnson  v.  Wiseman,  4  Met.  357; 
83  Am.  Dec.  475,  and  note. 

FIXTURES— INTENTION.— One  of  the  requisites  to  convert  a  chat- 
tel into  a  part  of  the  realty  is  the  intention  of  the  party  making  the  an- 
nexation to  make  a  permanent  accession  to  the  freehold:  Wood  v.  Hally 
Mfg.  Co.,  100  Ala.  326;  46  Am.  St.  Rep.  56;  Fifield  v.  Farmers  Nat. 
Bank,  148  111.  163;  .S9  Am.  St.  Rep.  166,  and  note;  Roseville  etc.  Min. 
Co,  V.  Iowa  Gulch  Min.  Co.,  15  Col.  29;  22  Am.  St.  Rep.  373. 

FIXTURES.— PHYSICAL  ANNEXATION  TO  THE  REALTY  is 
not  alone  sufllicient  to  change  the  character  of  personal  property  from  a 
chattel  to  a  fixture:  Atchison  etc.  R.  R.  Co.  v.  Morgan,  42  Kan.  23;  16 
Am.  St.  Rep.  471.  See  also  Peck  v.  Batchelder,  40  Vt.  233 ;  94  Am.  Dec. 
392. 

FIXTURES— STEAM  ENGINE.— An  engine  with  its  boilers  and 
attachments  placed  upon,  and  securely  attached  to,  public  land  by  the 
locater  and  occupier  of  a  mining  claim  thereon,  for  the  purpose  of  oper- 
ating such  claim,  constitutes  a  part  of  the  realty:  Roseville  etc.  Min. 
Co.  V.  Iowa  Gulch  Min.  Co.,  15  Col.  29;  S2  Am.  St.  Rep.  373,  and  note. 
A  steam  engine  and  boilers  which  furnish  the  motive  power  to  marble 
works,  and  which  are  attached  to  tlie  realty  by  brickwork,  granite, 
masonry,  and  bolts,  are  fixtures,  and  will  be  regarded  as  part  of  the 
freehold:  Sweetzer  v.  Jones,  35  Vt.  317;  82  Am.  Dec.  639;  Richardson 
T.  Copeland,  6  Gray,  536;  66  Am.  Dec.  424,  and  note. 
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[53  New  Jeesey  Equity,  376.] 

CHANCERY  PRACTICE— PROOF  REQUIRED  IN  SUPPORT 
OF  ANSWER. — If  to  a  suit  to  charge  the  defendant's  property  with  the 
payment  of  a  sum  of  money,  he  pleads  a  previous  suit  for  the  same  pur- 
pose, resulting  in  a  decree  in  his  favor,  the  plea  must  be  supported  by 
evidence,  for  though  an  answer  under  oath  is  called  for,  it  is  not  evi- 
dence of  a  new  matter  set  up  as  a  defense. 

RES  JUDICATA— PARTIES.— If  one  made  a  defendant  to  a  bill 
in  chancery  is  afterward  dismissed,  a  decree  rendered  after  such  dis- 
missal is  not  binding  upon  him,  because  by  such  dismissal  he  ceased  to 
be  a  party  to  the  suit. 

RES  JUDICATA— ESTOPPEL.— A  WITNESS  who  is  a  party  to 
a  judgment  or  decree  is  not  estopped  in  a  suit  between  other  parties  from 
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testifying  to  facts  which  he  is  estopped  by  such  judgment  or  decree  from 
denying  as  between  himself  and  his  advi'rsarit's. 

A  PAYMENT  OF  PARTNERSHII'  MONEYS  to  satisfy  the  per- 
•oual  debt  of  one  partner,  if  made  to  a  i)en>ou  having  no  i.o'lice  ol  tlie 
eonrce  *\henci'  tliey  came,  does  not  entitle  the  partnersiiip,  or  anv  mem- 
ber of  it,  to  recover  the  moneys  so  paid,  or  any  part  thereof.  It  will  be 
otherwise  if  the  payment  was  received  with  such  notice. 

Cortlandt  Parker,  for  Standish. 
Frank  Bergen,  for  Babcock. 

^^"^  MAGIE,  J.  The  decree  appealed  from  charged  upon 
lands  of  Caroline  M.  Babcock  the  sum  of  $921.50,  with  interest 
from  January  10,  1889,  in  favor  of  William  P.  Standish,  and 
directed  that,  unless  that  sum  \\-ith  costs  should  be  paid  within 
a  stated  time,  said  lands  should  be  sold  to  raise  what  was  thus 
charged  thereon. 

Caroline  M,  Babcock,  who  was  one  of  the  defendants  below, 
appeals  from  the  decree,  on  the  ground  that  it  was  erroneous  to 
charge  her  lands  wdth  any  part  of  that  sum.  William  P.  Stand- 
ish, who  was  complainant  below,  appeals  from  the  decree,  and 
contends  that  it  was  erroneous  in  not  charging  on  said  lands  a 
larger  sum.  These  appeals  have  been  argued  together.  To  make 
intelligible  the  conclusions  I  have  reached  upon  the  case  pre- 
sented, a  brief  statement  of  the  pleadings,  showing  the  issues  be- 
tween the  parties,  is  necessary. 

The  bill  was  filed  by  Standish  against  Caroline  M.  Babcock 
and  Frederick  A.,  her  husband.  It  charged  that  Frederick  A. 
Babcock,  Joseph  W.  Moyer,  and  Standish,  in  1884,  entered  into 
a  written  agreement  of  partnership  in  the  business  of  purchasing 
and  selling  coal  lands  in  Schuylkill  county,  Pennsylvania;  that, 
under  that  agreement,  lands  were  purchased  and  sold  at  a  profit, 
and  the  proceeds  of  the  sale  were  received  by  Frederick  A. 
Babcock;  that  in  1890,  Standish  filed  a  bill  in  our  court  of  chan- 
cery *'^*  against  Babcock  and  Moyer  for  an  accounting  and  set- 
tlement of  the  partnership  affairs,  and  it  was  thereon  decreed,  on 
October  10,  1893,  that  Babcock  was  indebted  to  Standish  in 
$4,941.73,  said  sum  being  Standish's  share  of  said  profits;  that 
said  profits  arose  from  the  purchase  and  sale  of  lands  in  said 
county,  which  were  bought  in  1884,  and  sold  to  one  Frisbie  on 
January  8,  1889,  for  $15,000,  which  sum  was  then  paid  to  said 
Babcock;  that  on  January  10,  1889,  said  Babcock,  out  of  said  sura 
•o  received,  paid  off  a  mortgage  which  then  encumbered  lands 
of  his  wife  amounting  to  $3,500  of  principal  and  the  interest  then 
due  thereon. 

The  bill  also  charged   that  the  decree  remained  unsatisfied. 
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and  that  Frederick  A.  Babcock  had  property  which  could  not  be 
reached  by  execution,  and  there  was  a  prayer  for  di&covery  against 
him. 

As  to  Caroline  M.  Babcock,  the  prayer  was,  that  the  sum  paid 
by  her  husband  in  satisfaction  of  the  mortgage  on  her  lands 
should  be  made  a  charge  and  lien  on  said  lands  in  favor  of  Stand- 
ish, and  that  they  might  be  sold  to  raise  and  pay  him  that  amount. 
The  bill  did  not  call  for  answers  without  oath, 

Caroline  M.  Babcock,  by  her  answer,,  denied  knowledge,  or  in- 
formation justifying  belief,  whether  the  agreement  of  partnership 
set  out  in  the  bill  was  ever  entered  into,  or  whether,  under  it, 
lands  were  purchased  and  sold  at  a  profit,  or  whether  the  pro- 
ceeds of  any  such  sale  were  collected  and  received  by  her  hus- 
band. She  admitted  that  Standish  had  filed  a  bill  in  the  court 
of  chancery,  against  Moyer  and  her  husband,  for  an  account  and 
eeitlement  of  the  aflPairs  of  the  alleged  partnership,  but  averred 
that  it  was  also  filed  against  her  and  one  Edward  M.  Babcock, 
and,  after  having  been  duly  tried,  had  been  dismissed  upon  the 
dcrits  as  to  her.  She  admitted,  on  information  and  belief,  that 
«uch  a  decree  as  was  set  out  in  the  bill  had  been  made  in  that 
«ause.  She  denied  knowledge  or  information  in  respect  to  the 
purchase  of  land  and  the  subsequent  sale  to  Frisbie,  or  the  receipt 
by  her  husband  of  $15,000  as  the  proceeds  of  that  sale,  and  she 
left  complainant  to  make  proof  thereof.  She  admitted  that  the 
mortgage  ^''^  on  her  lands  had  been  paid  off,  but  denied  that  it 
was  paid  by  her  husband,  averring  that,  being  under  foreclosure, 
it  was  paid  by  her  son,  Edward  M.  Babcock. 

By  the  answer,  she  further  averred  that  the  previous  bill  of 
Standish  had  charged  that  her  husband  had  applied  part  of  the 
money  received  by  him  from  the  sale  to  Frisbie  to  the  satisfac- 
tion of  the  mortgage  on  her  lands,  and  had  prayed  relief  by 
charging  as  a  lien  upon  her  said  lands  the  amount  so  paid,  and 
by  selling  said  lands  to  discharge  such  lien.  She  averred  that  b} 
her  answer  to  that  bill  an  issue  was  presented  upon  those  charges, 
which  was  duly  tried,  and  a  decree  made  thereon  that  the  bill 
should  be  dismissed  as  against  her,  with  costs.  She  thereupon 
claimed  that  the  matter  thus  established  by  that  decree  was  con- 
clusively established  as  against  Standish,  and  prayed  to  have  the 
same  benefit  of  this  defense  as  if  she  had  pleaded  the  decree  in 
bar. 

To  this  answer  was  appended  an  affidavit  containing  the  cus- 
tomary averments  of  affidavits  to  answers,  and  the  further  aver- 
ments that  the  proceedings  and  decree  in  the  former  suit  were 
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correctly  set  forth  in  the  answer,  and  that  a  copy  of  the  decree 
annexed  to  the  answer  was  true  and  correct. 

There  was  no  affidavit  or  certificate  of  counsel  such  aa  is  re- 
quired to  be  annexed  to  a  plea  or  demurrer:  Revision,  sec.  27, 
p.  109.  But  the  complainant  below  filed  a  general  replication, 
and  the  cause  went  to  hearing  upon  those  pleadings. 

The  evident  purpose  was  to  interpose  the  defense  of  res  adju- 
dicata.  If  the  answer  in  that  respect  stood  for  a  plea,  the  burden 
of  proving  its  truth  devolved  upon  the  party  pleading,  for  it  is 
plainly  an  affirmative  plea:  1  Daniell's  Chancery  Practice,  718; 
Swayze  v.  Swayze,  37  N".  J.  Eq.  180.  If  it  is  to  be  deemed  a  de- 
fense set  up  by  answer,  it  must  be  sustained  by  proof.  For  if 
this  answer  was  called  for  and  put  in  under  oath,  it  will  not  be 
evidence  of  new  matter  set  up  in  defense.  In  either  aspect,  proof 
of  the  former  suit,  including  the  pleadings,  which  would  show 
what  issues  were  there  tried  or  triable,  and  the  decree  thereon, 
was  necessary  to  support  the  defense.  The  case  before  us  dis- 
closes no  proof  whatever  of  this  sort.  The  learned  vice-chan- 
cellor who  tried  this  ^®**  caae  indicates  by  his  opinion  that  he 
conceived  that  he  had  before  him  the  proceedings  in  the  former 
cause,  and  that  they  showed  that  the  dismissal  therefrom  of  Caro- 
line M.  Babcock  was  ordered  by  the  court  ex  mero  motu,  and  with- 
out considering  the  issue  presented  by  her  answer,  because  she 
was  not  a  proper  party.  If  the  record  disclosed  such  a  diamiasal, 
it  would  probably  fail  to  establish  the  truth  of  the  plea  or  answer. 
If  the  record  did  not  disclose  the  ground  of  dismissal,  extrinsic 
evidence  could  make  it  clear:  Russell  v.  Place,  94  U.  S.  606.  But 
here  we  have  not  the  record  of  the  former  cause,  and  in  its  absence 
there  ia  nothing  to  support  the  defense  of  res  adjudicata. 

Althooigh  this  defense  was  not  made  out  by  proof,  it  is  also 
true  that  the  proof  which  appears  to  have  been  made  in  this 
cause  was  insufficient  to  justify  a  decree  in  favor  of  Standish. 
By  his  bill,  he  asserted  that,  in  equity,  the  lands  of  Caroline  M. 
Baboock  should  be  recharged  with  the  burden  from  which  they 
had  been  gratuitously  relieved  by  her  husband's  use  of  partner- 
ehip  funds  for  that  purpose,  and  made  to  satisfy  Standish  for  his 
share  as  one  of  the  partners.  Under  the  answer,  he  was  required 
to  prove  the  partnership,  the  resulting  profit,  and  particularly 
that  the  $15,000  received  by  Frederick  A.  Babcock  were  the 
result  of  the  sale  of  partnersip  property.  Without  such  proof, 
the  equity  here  asserted  was  not  established. 

But  the  case  before  us  is  barren  of  proof  upon  these  points. 
While  the  decree  in  the  fonner  cause  was  not  put  in  evidence. 


June,  1896.]  Babcock  v.  Standish.  637 

yet,  as  Caroline  M.  Babcock  had  set  it  out  in  her  answer,  and  ap- 
pended a  copy  thereto,  Standish  had  a  right  to  rely  upon  it  as 
evidence  against  her,  if  it  possessed  evidential  force  in  that  regard. 
But  it  was  nat  competent  proof  against  her  of  the  facts  essential 
to  his  case.  For  although  she  was  originally  made  party  to  that 
suit,  she  was  dismissed  therefrom.  She  was  not  hound  by  the 
decree,  and  its  adjudications  on  the  essential  facts  do  not  esitop 
her  from  contesting  them  and  requiring  other  proof.  If  she  waa 
a  proper  party  in  that  cause,  Standish  could  have  appealed  from 
the  order  dismissing  her  therefrom,  and  by  its  reversal  would  have 
bound  her  by  the  decree.  But;,  after  dismissal,  the  decree  ^^^ 
was  as  ineffective  against  her  as  if  she  had  not  been  originally  a 
paTty  to  the  suit. 

As  th€  decree  is  thus  unavailable  as  proof,  the  case  is  left  with- 
out proof  on  these  essential  points.  Indeed,  the  only  evidence 
upon  the  subject  is  that  of  Frederick  A.  Babcock,  who,  when 
called  as  a  witness  by  Standish,  repeatedly  declared  that  the 
$15,000  which  he  received  from  Frisbie  were  the  proceeds  of  the 
sale  of  railroad  bonds  and  stock,  and  not  of  the  coal  lands.  While 
it  is  true  that  he  is  estopped  from  this  defense  by  the  decree  in 
the  former  cause,  yet  he  is  admissible  to  testify  in  defense  of  hia 
wife,  who  is  not  estopped  thereby.  The  result  is,  that  there  is  no 
evidence  to  support  the  decree  appealed  from. 

But  this  result  is  by  no  means  satisfactory.  The  learned  vice- 
chancellor  who  advised  the  decree  evidently  deemed  that  he  had 
before  him  evidence  that  raised  the  legal  questions  which  he  de- 
cided. Indeed,  his  opinion  indicates  that  he  believed  that  he  had 
before  him,  not  only  the  pleadings  and  decree,  but  also  the  evi- 
dence taken  in  the  former  cause,  for  he  states  facts  that  nowhere 
appear  in  proof  of  this  cause. 

If  we  assume,  as  he  did,  that  it  appeared  that  the  $15,000 
paid  by  Frisbie  to  Frederick  A.  Babcock  waa  the  price  of  lands 
belonging  to  the  paj^nership,  a  question  is  presented  decisive  of 
the  case. 

Although  the  charge  of  the  bill  was,  that  Frederick  A.  Babcock 
had  paid  off  the  mortgage  on  his  wife's  lands  out  of  the  $15,000 
received  by  him,  the  facts  proven  in  this  cause  do  not  support 
this  charge.  The  truth  was,  that  shortly  after  the  receipt  of  that 
sum  Frederick  A.  Babcock  paid  $6,000  of  it  to  his  son,  Edward 
B.  Babcock,  and  the  latter,  almost  immediately,  applied  enough 
of  that  sum  to  discharge  the  mortgage  on  his  mother's  lands.  It 
is  suggested  by  Standish's  counsel  that  these  circumstances  point 
to  fraud,  and  justify  the  inference  of  collusion  to  invest  the  dis- 
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charge  of  the  mortgage  with  an  appearance  of  filial  generosity, 
■while,  in  reality,  it  was  a  scheme  to  divert  partnership  funds  to  an 
unlawful  purpose.  But  the  vice-chancellor  failed  to  draw  any 
such  deduction  from  any  evidence  before  him,  ***  and  our  re- 
view of  the  evidence  before  us  convinces  us  that  in  so  doiiiij  he 
was  not  in  error.  The  evidence  that  the  payment  of  $G,000  to 
Edward  was  a  payment  upon  a  just  debt  honestly  due  is  uncon- 
tradicted. The  circumstances  supposed  to  be  suspicious  are  ex- 
plainable by  the  near  relationship  of  the  parties,  and  will  not 
justify  an  inference  of  fraud.  There  is  ample  corroboration  of 
the  ability  of  the  son  to  make  the  advances  to  his  father  out  of 
which  arose  the  indebtedness  upon  which  the  $G,000  were  paid. 
It  must  be  considered  as  established  that  the  payment  was  made 
upon  a  debt  honestly  due. 

We  also  think  that  the  evidence  before  us  plainly  shows  that 
the  son  received  that  payment  without  any  knowledge  that  the 
money  paid  was  or  was  claimed  to  be  partnership  funds.  Nor 
is  there  anything  discoverable  in  the  evidence  which  shows  that 
he  was  put  upon  inquiry  on  that  subject.  Ilis  evidence  is  uncon- 
tradicted that  he  supposed  the  money  thus  paid  him  was  from 
the  proceeds  of  the  sale  of  some  railroad  bonds  and  stock  made 
by  his  father. 

The  question,  then,  is  whether  Edward  B.  Babcock  can  retain 
money  paid  to  him  by  his  father  upon  an  honest  debt,  and  re- 
ceived by  him  without  knowledge  or  notice  that  the  money  be- 
longed to  a  partnership,  of  which  his  father  was  one. 

The  solution  of  this  question  is  not  affected  by  the  subsequent 
application  of  part  of  this  money  by  way  of  a  gift  to  his  mother. 
P'oT  if  Edward  had  acquired  a  right  thereto  he  could  dispose  of' it 
at  his  pleasure. 

The  question  was  solved  by  the  court  below  by  the  application 
of  the  well-settled  doctrine  of  the  law  of  partnership  that  each 
partner  has  a  lien  on  partnership  property  for  the  pa>Tnent  of 
partnership  debts,  and  upon  the  surplus  after  such  payment  for 
his  share:  1  Lindley  on  Partnership.  *352.  It  was  considered 
that  it  followed  from  this  doctrine  that  one  partner  mlglit  follow 
money  belonging  to  the  partnership  into  the  hands  of  a  creditor 
of  an  individual  partner,  who  had  received  it  in  payment  of  his 
debt  without  knowing  that  it  was  partnership  money,  and  might 
require  such  creditor  to  restore  the  money  so  received  to  the  part- 
nership, or  at  least  to  account  for  his  share  thereof.  And  **■ 
this  decree,  if  made  upon  the  facts  deemed  to  have  been  before 
the  vice-chancellor,  can  only  be  supported  upon  that  proposition. 
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There  can  "be  no  doubt  that  one  partner  cannot  give  away  part- 
nership property,  or  things  procured  by  partnership  money,  and 
that  the  donee  will  be  deemed  to  be  a  trustee  for  the  partnership, 
and  required  to  account  for  such  gifts:  Shaler  v.  Trowbridge,  28 
K  J.  Eq.  595;  Partridge  v.  Wells,  30  N.  J.  Eq.  176;  Wells  v.  Part- 
ridge, 31  N.  J.  Eq.  363.  Nor  can  one  partner  give  a  partnership 
obligation  in  payment  of  his  individual  debt  without  the  consent 
of  the  other  partners,  and  it  has  been  held  in  this  state  that  the 
creditor  who  thus  accepts  partnership  obligations  from  one  part- 
ner has  the  burden  cast  on  him  to  prove  the  consent  of  the  other 
partners:  Mecutchen  v.  Kennady,  27  N".  J.  L.  230;  Dob  v.  Hal- 
sey,  16  Johns.  34;  8  Am.  Dec.  293.  Nor  can  a  partner  transfer 
or  create  a  lien  upon  partnership  property  for  the  payment  of  his 
individual  debt  to  a  creditor  who  has  knowledge  that  the  property 
60  transferred  or  pledged  is  partnership  property:  Matlack  v. 
James,  13  N.  J.  Eq.  126;  Clements  v.  Jessup,  36  N.  J.  Eq.  569. 
And  this  doctrine  will  apply  to  partnership  money  paid  by  one 
partner  to  his  individual  creditor,  if  the  latter  knows  that  the 
money  belongs  to  the  partnership:  Piercy  v.  Fynney,  L.  E.  12  Eq. 
Cas.  69;  Kendal  v.  Wood,  L.  E.  6  Ex.  243;  17  Am.  &  Eng.  Ency. 
of  Law,  1250;  Davis  v.  Smith,  27  Minn.  390;  Dob  v.  Halsey,  16 
Johns.  34;   8  Am.  Dec.  293. 

In  the  opinion  delivered  in  the  supreme  court  in  Mecutchen  v. 
Kennady,  27  N.  J.  L.  230,  Chief  Justice  Green  indicated  his  ap- 
proval of  the  doctrine  declared  by  the  supreme  court  of  the  United 
States  in  Eogers  v.  Batchelor,  12  Pet.  221.  That  doctrine  was,, 
that  a  partner  could  not  apply  partnership  property  to  the  pay- 
ment of  his  individual  debt,  so  that  the  title  of  the  partnership 
thereto  would  be  divested,  even  if  the  individual  creditor  was 
ignorant  that  the  property  received  by  him  belonged  to  the  part- 
nership. Mr.  Justice  Story,  who  delivered  the  opinion  in  that 
case,  put  the  doctrine  upon  the  ground  that  the  true  question  was,^ 
whether  the  title  to  the  property  had  passed  from  the  partnership 
to  the  individual  creditor.  The  reasoning  is,  that  the  implied 
agency  of  one  partner  to  dispose  of  partnership  property  extends 
^^'^  only  to  its  disposition  for  partnership  purposes,  and  not  to  its 
application  to  the  purposes  of  one  of  the  partners.  An  individual 
creditor  receiving  property  upon  his  debt  may,,  by  inquiry,  dis- 
cover the  title  of  his  debtor  who  thus  applies  such  property,  and 
may  in  this  mode  be  chargeable  with  the  knowledge  which  would 
be  acquired  upon  such  inquiry. 

But  if  this  doctrine,  supported  by  such  authority,  be  admitted 
to  be  correct  (as  to  which  no  opinion  need  be  expressed),  the 


640  Babcock  v.  Standish.  [New  Jersey, 

question  remains  whether  it  applies  when  a  partner  uses,  not 
property,  but  money,  of  the  partnership  in  the  diseliarge  of  his 
individual  debt. 

In  my  judgment,  there  is  a  marked  distinction  between  the  two 
cases.  This  results,  not  from  the  old  notion  that  money  has  no 
"earmark,"  but  because  money  has  the  quality  of  currency,  pass- 
ing from  hand  to  hand  in  all  bona  fide  transactions  without  the 
necessity  of  inquiry  on  the  part  of  him  who  receives  it  as  to  the 
title  of  the  party  who  pays  it.  When  property  thus  passes,  the 
recipient  may  be  put  upon  inquiry  as  to  its  title;  when  money 
thus  passes,  no  inquiry  is  required.  In  the  former  case,  the 
knowledge  which  inquiry  would  produce  would  charge  the  recip- 
ient; in  the  latter  case,  nothing  but  actual  knowledge  will  charge 
him.  It  waa  forcibly  said  by  Ix)rd  Justice  Fry,  in  Northern 
Counties  etc.  v.  Whipp,  L.  R.  2G  Ch.  Div.  482,  that  "the  propo- 
sition that  money  obtained  by  fraud  can  be  followed  into  the 
hands  of  persons  who  take  it  in  satisfaction  of  a  bona  fide  debt 
Tvithout  notice  is,  in  our  judgment,  devoid  of  support  from  prin- 
ciple or  authority":  Perry  on  Trusts,  sec.  837;  Lewin  on  Trusts, 
•892. 

The  result  is,  that  if  this  case  appeared  before  us  as  it  seems  to 
have  appeared  to  the  vice-chancellor,  in  my  judgment  his  con- 
clusion waa  erroneous,  and  the  decree  made  thereon  cannot  b« 
supported. 

It  has  been  deemed  best  to  state  this  conclusion,  as  the  contrary 
view  expressed  in  the  court  below  will  tend  to  greatly  limit  deal- 
ings with  persons  who  are  copartners.  If  a  creditor  of  any  indi- 
vidual partner  cannot  retain  money  paid  upon  his  debt,  if  the 
money  bo  paid  was  in  fact  partnership  money,  **'*  although  not 
known  to  be  so  by  the  creditor  receiving  it,  dealings  with  individ- 
ual partners  will  be  seriously  affected. 

For  the  reasons  above  set  forth,  the  decree  must  be  reversed, 
with  costs. 


WITNESSES— ESTOPPEL.— A  witness  not  testifylnjt  on  bis  own  b« 
tialf  is  not  estopped  from  telling  the  truth  by  admiepioiis  or  statement 
whicli  hf  might  have  made,  aniTwliich,  were  his  own  intercHts  involved 
nii^iit  operate  against  him  as  estoppels:  Purdy  v.  Coar,  109  N.  Y.  448; 
4  Am.  St.  Rep.  491. 

PAKTNKHHHIl'— RECEIVING  PROPERTY  OF,  FOR  PART- 
NEK'S  DEliT— NOTICE.— Where  a  creditor  of  one  t>artner  knowingly 
receives  nartiierfil)ip  property  in  payment  of  the  dent,  he  therebv  l)e- 
comes  a  debtor  to  the  partnernhip  for  the  T)rice.  and  cannot  set  of^  the 
Mrtner's  debt  against  snch  claim  :  Dob  v.  Jlalsey,  16  Johns.  34 ;  8  Am. 
Dec.  293,  and  note.  Funds  mii«appropriaied  by  one  partner  to  the  pay- 
ment of  his  individual  debts  may  lie  reovered  bnck,  if  nee<ied  for  firm 
purposes  and  if  paid  to  a  creditor  who  had  knowledge  of  the  niisappro* 
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priation  at  the  time  he  received  payment,  and  the  mleappropriation  was 
without  assent,  expresa  or  implied,  of  the  other  members  of  the  firm: 
Davies  v.  Atkinson.  124  III.  474;  7  Am.  St.  Rep.  373,  and  extended  note 
380.  Where  a  partnership  has  so  intrusted  one  partner  with  the  part- 
nership goods  that  he  is  enabled  to  deal  with  them  apparently  as  his 
own,  and  to  induce  the  public  to  believe  them  to  be  his,  a  sale  by  him 
of  such  goods,  in  payment  of  his  private  debt  to  one  who  has  no  notice 
or  knowledge  that  they  are  partnership'goods  is  invalid  as  against  the 
partnership  and  its  creditors:  Locke  v.  Lewis,  124  Mass.  1;  26  Am. 
Rep.  631.  The  indorsement  of  a  note  in  the  firm  name  to  secure  a  lia- 
bility of  an  individual  partner  when  the  firm  ia  insolvent,  is  not  fraudu- 
lent as  against  firm  creditors,  providing  that  it  is  done  for  an  honest 
purpose  and  with  the  consent  of  the  members  of  the  firm,  and  the  in- 
dorsee did  not  know  that  the  firm  was  insolvent:  Bernheimer  v.  Rind- 
skopf,  116  N.  Y.  428;  15  Am.  St.  Rep.  414. 


Severs  v,  Dodson. 

[53  Nbw  Jkbset  Eqtjitt,  633.] 

A  VOLUNTARY  CONVEYANCE  IS  CONCLUSIVELY  PRE- 
SUMED to  be  fraudulent  as  against  debts  existing  when  it  was  executed. 

VOLUNTARY  CONVEYANCE— CREDITORS  WHO  MAY  AT- 
TACK.— One  who  is  an  aecommodation  indorser  of  a  note  whose  maker 
executes  a  voluntary  conveyance,  is  not,  before  the  dishonor  of  the  note, 
a  creditor  in  favor  of  whom  such  conveyance  is  presumed  to  be  fraudu- 
lent and  void. 

Garret  D.  W.  Vroom  and  William  M.  Lanning,  for  the  appel- 
lants. 

John  H.  Backes,  for  the  respondents. 

•8*  BEASLEY,  C.  J.     This  bill  was  filed  by  the  respondents, 
as  creditors  at  large,  to  set  aside  a  conveyance  made  by  their* 
debtor  to  his  granddaughter. 

The  grounds  taken  before  the  vice-chancellor,  on  the  part  of 
such  complainants,  was  that  the  transfer  of  the  property  was  in 
pursuance  of  a  scheme  to  defraud  and  delay  creditors,  or,  failing 
in  that  contention,  it  was  insisted  that  the  conveyance  was,  at  all 
events,  without  consideration,  and  was,  therefore,  constructively 
fraudulent  as  against  existing  debts,  to  which  class  it  was  alleged 
the  claim  sought  to  be  enforced  belonged. 

By  way  of  answering  these  grounds,  the  defendants  contended 
that  there  was  no  fraud;  that  the  conveyance  was  not  voluntary, 
and  that  if  the  transaction  was  a  mere  gift,  nevertheless  it  was 
equitable  and  legal,  inasmuch  as  it  was  not  an  arrangement  hostile 
to  creditors. 

The  vice-chancellor's  consideration  of  the  facts  led  him  to  the 
conclusions  that  the  deed  was  voluntary,  and  that  there  was  no 
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actual  fraud  in  the  affair,  bat  that,  as  the  debt  in  qnestion  was 
in  existence  at  the  time  of  the  gift,  such  conveyance  ehonld  be 
annulled  in  accordance  with  the  rule  established  in  the  case  of 
Hasten  v.  Castner,  31  N.  J.  Eq.  703. 

The  result  was  a  decree  setting  aside  the  conveyance  and  order- 
ing the  land  to  be  sold,  the  proceeds  to  be  applied  to  the  payment 
of  the  debt  due  the  complainants,  the  amount  of  which  was  ascer- 
tained by  the  court. 

With  respect  to  the  facts  that  the  conveyance  was  purely  vol- 
untary, and  that  it  was  not  tainted  with  fraud,  the  opinion  of  this 
court  is  in  all  respects  in  accord  with  that  of  the  vice-chancellor. 
This  part  of  the  case  is  deemed  so  plain  as  to  render  all  ®^*^  dis- 
cussion of  the  subject  utterly  superfluous,  but  we  think  that  the 
other  essential  fact,  viz.,  that  the  complainants  were  creditors  at 
the  time  of  the  transfer  of  the  property,  so  far  from  being  proved, 
■was  negatived  by  the  evidence. 

On  this  subject,  the  uncontested  facts  were  these:  The  deed  of 
gift  was  dated  the  third  day  of  April,  1886,  and  at  that  time  the 
donor,  one  James  Taylor,  was  the  accommodation  indorser  for  one 
Davis,  who  was  in  debt  to  the  complainants.  From  time  to  time 
these  notes  were  renewed  as  they  fell  due,  the  old  ones  being  r^- 
ularly  taken  up  and  new  ones  substituted.  None  of  this  paper 
was  dishonored  before  the  making  of  the  conveyance  in  question, 
the  first  of  them  being  protested  about  a  year  after  that  event. 

The  inquiry  therefore  arises,  whether  this  situation  placed  this 
case  within  the  eperation  of  the  rule  defined  in  Haston  v.  Cast- 
ner,  31  N.  J.  Eq.  703,  already  cited.  The  doctrine  propounded  in 
that  authority  is  this:  That  if  a  person  be  indebted  to  another  a 
the  time  of  a  voluntary  settlement  made  by  him,  such  disposition 
is  presumed  to  be  fraudulent  with  respect  to  such  debt,  and  no 
circumstances  will  suflioe  to  repel  the  legal  presumption  of  fraud. 

This  doctrine,  after  full  consideration,  vi-as  established  by  this 
court,  and  it  is  not  intended,  on  this  occasion,  to  modify  it  in 
any  degree.  It  is  true  that  the  propriety  of  this  principle  has 
been  much  discoissed  and  much  doubted,  both  in  England  and  in 
this  country,  and  such  investigation  has  exhibited  great  contrari- 
ety in  judicial  opinion,  but,  as  the  question  is  not  deemed  to  be 
an  open  one  in  this  state,  it  would  be  but  to  supererogate  to  re- 
Tierw  that  line  of  authorities. 

Accepting,  then,  as  a  datum,  that  the  gift  now  in  question  is 
void  as  re8{)ect8  cotemporaneous  creditors,  the  only  interrogatory 
here  apposite  is.  Did  the  complainants  belong  to  such  cla.**? 

This  question,  w«  think,  must  be  answered  in  the  negative.     At 
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the  time  in  question,  they  were  not  creditors  of  the  donor.  It  is 
readily  admitted  that  they  were  such  in  a  sense  that  entitled  them 
to  the  remedies  provided  in  the  act  for  the  prevention  of  frauds 
and  perjuries.  They  can,  undoubtedly,  set  aside  conveyances 
and  transfers  of  property  made  to  defeat  their  just  ®^®  claims. 
But  at  present  we  are  not  called  upon  to  construe  the  statute 
itself,  our  present  function  being  to  construe  the  rule  of  evidence 
that  this  court  has  superinduced  upon  the  statute.  This  dis- 
crimination has  not  always  been  made,  and  the  omission  has  con- 
fused the  subject.  The  act  invalidates  certain  transfers  of  prop- 
erty infected  with  fraud.  The  rule  now  being  considered  relates 
to  the  proof  of  such  fraud,  declaring  that  the  cotemporaneous- 
noss  of  the  gift  and  the  debt  establishes  it  for  certain  purposes 
and  to  a  definite  extent. 

We  have  said  the  complainant's  case  does  not  fall  -within  this 
evidential  rule,  the  reason  being  that  they  were  not  creditors  of 
the  donor.  The  latter  was  an  accommodation  indorser  of  cur- 
rent notes,  and  the  situation  did  not  constitute  him  a  debtor.  His 
assumptions  might  not  have  ripened  into  debts;  whether  they 
would  have  that  effect  was  altogether  contingent.  It  is  obvious 
that  to  bring  this  case  within  the  principle  in  question  it  is  nec- 
essary to  amplify,  very  greatly,  its  scope,  for  its  terms  "existing 
debts"  would  have  to  be  metaanorphosed  into  "existing  liabilities." 
Such  a  change  would  be  so  fundamental  as  to  deprive  the 
principle  itself  of  all  semblance  of  reason  or  expediency.  When 
a  man  is  in  debt,  especially  if  such  debts  be  due,  it  is  cer- 
tainly not  irrational  to  infer,  if  he  give  away  his  property, 
that  the  intention  -was  to  defeat  such  claims,  but  such  deduc- 
tion would  seem  to  be  most  extravagant  if,  instead  of  a 
present  indebtedness,  he  has  incurred  a  mere  liability  as  a  war- 
rantor of  title,  as  a  tort  feasor,  or  as  surety  on  an  administrator's 
bond.  If  such  responsibilities  as  these  latter,  which  may,  in  the 
long  run,  be  transformed  into  debts,  should  have  the  effect  of 
invalidating  voluntary  settlements  of  property,  then  such  settle- 
ments would  be  the  most  uncertain  of  legal  transactions.  It  is 
plain  that  by  force  of  so  absurd  a  principle  all  donations  would, 
in  a  measure,  be  made  contingent,  and  would  many  times  remain 
so  beyond  the  lives  of  the  donor  and  donee. 

The  result,  therefore,  is  that,  in  order  to  bring  a  case  within 
the  operation  of  the  rule  in  question,  there  must  be  a  present  in- 
debtedness, and  not  a  mere  probability  of  future  indebtedness. 

The  question  thus  considered  and  disposed  of  has  never  hereto- 
fore ^^"^  been  presented  to  the  courts  of  this  state  for  decision. 
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There  are,  indeed,  cases  that  approach  it  but  do  not  embrace  it. 
What  are  "existing  debts"  -within  the  meaning  of  the  statute  of 
frauds  has  been  several  times  sub  judice,  but  what  are  existing 
debts  within  the  rule  of  evidence  above  defined  has  never  before 
been  adjudged.  It  will  be  observed  that  it  has  been  already  stated 
that,  with  respect  to  the  statute,  most  present  liabilities  are  under 
its  protection  against  conveyances  that  are  actually  fraudulent,  but 
that  it  is  only  debts,  in  the  strictest  terms,  to  which  the  judicial 
rule  that,  "with  respect  to  them,  a  voluntary  transfer  of  property 
shall  be  void  whether  such  transfers  be  fraudulent  or  not,  is  appli- 
cable. It  is  the  foraner  of  these  principles  that  has  alone  been 
illoistrat^d  in  our  decisions.  Thus,  in  Cook  v.  Johnson,  12  N.  J. 
Eq.  52,  72  Am.  Dec.  381,  the  plain  case  was  presented  of  an  in- 
dorser  of  a  dishonored  note  being  deemed  a  debtor  after  protest. 
Phelps  V.  Morrison,  24  N.  J.  Eq.  196,  Schmidt  v.  Opie,  33  N.  J. 
Eq.  138,  and  Post  v.  Stiger,  29  N".  J.  Eq.  554,  are  all  cases  in  which 
fraud  in  fact  existed,  and  were  each  decided  on  that  basis.  The 
judicial  expressions  used  on  these  occasions  ore  to  be  received  as 
authority  only  to  the  extent  that  they  regulate  the  class  of  facta 
to  -which  they  are  applied.  All  that  is  decided  is,  that  a  contin- 
gent liability,  as  that  of  an  accommodation  indorser,  will  lay  a 
/-round  for  a  proceeding  under  the  statute  to  set  aside  any  trans- 
fer of  property  made  in  fraud  of  the  holder  of  the  claim.  None 
of  them  decide  that  a  contingent  liability  will,  per  se,  raise  an 
irrefutable  inference  of  fraud,  so  as  to  invalidate  a  conveyance 
made  during  the  continuance  of  such  a  condition  of  affairs. 

The  case  of  Dodson  v.  Taylor,  53  N.  J.  L.  200,  is  not  in  any  wise 
relevant  to  our  present  inquiry.  The  question,  then,  under  ad- 
visement was,  whether  an  accommodation  indorser,  before  dis- 
honor, was  a  debtor,  witliin  the  meaning  of  the  statute  for  the 
relief  of  creditors  against  "heirs  and  devisees."  The  case  pre- 
sented was  plainly  within  the  statute.  In  the  case  of  New  Jersey 
Ins.  Co.  v.  Meeker,  37  N.  J.  L.  282,  it  was  declared  that  the  act 
embraced  within  its  policy  even  so  uncertain  a  liability  as  inhered 
in  a  warranty  of  title  to  lands.  It  is  true  that  in  the  ®**  opinion 
read  in  Dodson  v.  Taylor,  53  N.  J.  L.  200,  the  view  is  expressed 
that  by  the  mere  act  of  indorsement  a  person  becomes  a  present 
debtor.  It  is  said:  "But,  from  the  time  of  the  indorsement,  he 
is  bound  for  the  payment  of  the  debt,  and  a  person  so  circum- 
stanced ie,  in  both  common  and  legal  parlance,  a  debtor." 

It  is  not  perceived  how  this  doctrine  ia  to  be  sustained.  So 
far  as  is  known,  no  person  ever  thought  or  stylod  himself,  or  was 
ityl«d  by  others,  a  debtor  by  reason  oi  his  having  become  an  ac- 
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commodation  indorser.  If  a  merchant  were  called  upon  to  make 
out  a  list  of  his  debts,  it  is  not  believed  that  it  would  ever  occur 
to  him  to  put  in  such  account  the  moneys  called  for  in  the  paper 
that  had  been  gratuitously  indorsed  by  him.  Under  the  law  of 
this  state,  the  debts  of  the  citizen  taxed  can,  to  a  ceirtain  extent, 
be  deducted  from  his  assessment,  and  certainly  no  one  can  doubt 
thiat  if  any  person,  for  such  a  purpose,  should  include  in  his  sworn 
statements  the  amounts  secured  by  his  acconunodaition  indorse- 
ments, such  taxpayer  could  be  convicted  of  perjury.  The  hy- 
pothesis suggested  would,  in  practice,  be  fraught  with  embarrass- 
ments. If,  by  the  mere  indorsement,  the  indorser  becomes,  ipso 
facto,  a  debtor  of  the  holder  of  the  note,  then,  by  parity  of  reason- 
ing, it  follows  that,  from  the  same  cause,  the  maker  of  the  paper 
becomes  the  debtor  of  the  indorser.  And  indeed  it  has,  on  several 
occasions  in  legal  practice,  been  attempted  to  utilize  this  notion 
in  the  entry  of  judgment  on  bonds  with  warrants  of  attorney. 
Such  was  the  cause  essayed  in  the  case  of  Blackwell  v.  Rankin,  7 
N.  J.  Eq.  152,  the  facts  being  that  the  plaintiff  had  taken  judg- 
ment on  an  affidavit  showing  that  he  was  the  indorser  on  certain 
notes  of  the  defendant,  and  which  situation,  it  was  insisted, 
showed  a  present  debt.  This  contention  is  thus  met  by  the  chan- 
cellor. He  says:  "It  is  an  abuse  of  language  to  say  that,  because 
I  indorse  your  note  to-day,  payable  three  months  hence,  to  be 
used  by  you,  you  are  indebted  to  me  to-day  for  the  amount  of  it, 
and  that  it  is  a  debt  due  and  owing  to  me  to-day.''  This  doc- 
trine is  pointedly  approved  by  this  court  in  Clapp  v.  Ely,  27 
N.  J.  L.  592. 

But  it  is  to  be  rememibered  that,  while  the  phraseology  in  ^^'^ 
question  is  deemed  to  be  open  to  this  criticism,  nevertheless,  in 
the  connection  in  which  it  was  used,  it  probably  embodies  the 
legal  rule  that  the  relation  which  the  holder  and  indorser  of  a 
promissory  note  bear  to  each  other  is  that  of  potential  debtor  and 
creditor,  which  is  all  that  is  required  by  the  statute  giving  relief 
to  creditors  against  devisees  or  legatees.  This  construction  was 
the  result  of  a  consideration  of  the  lax  language  of  the  act  as  en- 
lightened by  its  evident  policy.  It  was  a  remedial  measure,  and 
was,  therefore,  to  be  liberally  construed. 

But  the  present  case  demands  the  application  of  a  rule  the 
most  opposite  of  this.  We  are  not  now  called  upon  to  ascertain 
the  meaning  of  statutory  language  in  legislative  policy,  our  en- 
tire province  being  to  demarcate  the  rule  of  evidence  promulgated 
by  ourselves,  that  makes  the  existence  of  fraud  in  voluntary  con- 
veyances, under  a  certain  condition,  a  mere  inference  of  law,  irre- 
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6pectiT«  of  the  truth.  The  rule  is  one  of  the  most  rigorous  char- 
acter, having  the  operation  of  an  estoppel,  and  is  to  be  kept  within 
the  narrowest  limits.  It  is,  therefore,  enough  for  this  court  to 
say  that  the  contingent  liability  of  an  accommodation  indorser, 
before  dishonor,  does  not  make  him  a  debtor,  so  that  the  holder 
of  the  paper  can  invalidate  a  voluntary  conveyance  made  by  him, 
when  there  was  no  actual  fraud  in  the  transaction. 

It  is  obvious  that  the  case  of  the  complainants,  ss  exhibited  in 
the  proofs,  will  not  stand  the  test  of  the  foregoing  exposition  of 
the  equitable  rule  in  question;  the  decree,  consequently,  must  be 
reversed  and  the  bill  dismissed. 

Before  leaving  this  case,  it  seems  to  me  that  there  are  certain 
matters  which,  although  they  appear  to  have  escaped  the  atten- 
tion of  counsel,  should  not  be  passed  in  this  court  sub  silcBtio. 
They  are  alluded  to  only  for  the  purpose  of  "excluding  the  con- 
clusion" that  the  present  course  of  law  has  our  sanction. 

The  general  theory  exemplified  in  the  bill  before  us  is,  that  a 
creditor,  having  neglected  or  refused  to  present  his  claim  to  the 
executor  within  the  time  limited  by  the  court,  can,  at  his  will, 
proceed  in.  equity  and  levy  his  debt  oat  of  any  lands  that  his  de- 
ceased debtor  has  honestly  settled  on  any  member  of  his  **^  fajii- 
ily,  and  this  without  regard  to  the  condition  of  the  assets  of  his 
debtor's  estate.  Plainly,  such  a  rule  would  be  productive  of  the 
most  flagrant  injustice.  In  the  present  case,  why  should  this 
gift  to  the  granddaughter  be  defeated,  unless  after  the  exhaustion 
of  the  other  assets  of  the  estate?  The  claim  is  of  a  right  to  pass 
by  the  primary  assets  and  sequestrate  this  donation  in  their  stead. 

Again,  the  decree  finds  the  estate  of  the  donor  is  indebted  to 
the  complainants  in  the  amount  of  several  thousand  dollars,  and 
yet  the  personal  representative  of  that  estate  is  not  a  party  to  the 
suit. 

Again,  the  complainants  are  creditors  at  large,  and  the  bill  ia 
personal  and  not  in  behalf  of  themselves  and  other  creditors  simi- 
larly situated. 

And,  lastly,  the  decree  orders  the  land  in  question  to  be  sold 
for  the  payment  of  the  complainants*  debts. 

Does  the  chancellor  possess  the  power  to  direct  a  sale  of  these 
premises?    Whence  is  such  power  derived? 

llie  decree  for  the  debt  murt  be  construed  to  be  against  the 
executors  of  the  donor,  although  they  are  not  present,  and  such 
decree  does  not  bind  the  lands  of  the  deceased.  Authority  is 
conferred  by  statute  upon  the  orphans'  cooirt  to  order  the  lands  of 
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a  decedent  Bold  under  certain  circumstances,  to  settle  the  claims 
of  creditors,  but  no  such  jurisdiction  is  given  to  the  chancellor. 

Under  such  circumstances  as  are  here  disclosed,  it  is  entirely 
unsettled  what  course  is  to  be  taken  by  the  creditods.  The  sub- 
ject is  both  important  and  difficult;  it  has  not  been  noticed  either 
by  the  vice-chancellor  nor  by  counsel,  and  as  this  couirt  is  not  at 
present  called  upon  to  consider  it,  we  leave  it  as  we  found  it,  tm- 
decided. 

In  order  to  avoid  misconception  of  my  own  pereonal  views  on 
the  subject  above  discussed,  I  deem  it  best  to  make  the  (remark 
that,  in  my  opinion,  the  inquiry  is  open  to  this  further  considera- 
tion, whether  or  not  the  rule  that  a  voluntary  transfer  of  prop- 
erty, un-attended  with  fraud,  is  invalid  with  respect  to  existing 
debts,  is  applicable,  unless  such  debts  be  past  due  at  the  time  of 
the  impeached  transaction. 

FRAUDULENT  CONVEYANCES— PRESUMPTION  AS  TO  VOL- 
UNTARY CONVEYANCES.— A  legal  presumption  arises  upon  a  vol 
untary  conveyance  by  one  at  the  time  indebted  that  it  is  in  fraud  of 
creditors:  Hutchinson  v.  Kelly,  1  Rob.  (La.)  123;  39  Am.  Dec.  250; 
Briscoe  V.  Bronaugh,  1  Tex.  326;  46  Am.  Dec.  108;  Lowry  v.  Fisher,  2 
Bush,  70;  92  Am.  Dec.  475.  A  voluntary  conveyance  is  presumed  to  be 
fraudulent  as  against  existing  creditors:  Rudy  v.  Austin,  56  Ark.  73,  35 
Am.  St.  Rep.  85,  and  note.  See,  also,  the  extended  note  to  Hagerman  v. 
Buchanan,  14  Am.  St.  Rep.  746,  and  the  note  to  Cook  v.  Johnson,  72 
Am.  Dec.  384. 

FRAUDULENT  CONVEYANCES.  — WHETHER  AN  INDORSER 
IS  A  CREDITOR,  entitled  to  attack  a  voluntary  transfer,  see  the  ex- 
tended note  to  Hagerman  v.  Buchanan,  14  Am.  St.  Rep.  744. 


MoFarland  V.  Stanton  Manufacturing  Co. 

[53  New  Jeeset  Equity,  649.] 

PATENTS.— AN  ASSIGNMENT  OF  ALL  RIGHTS  and  formulas 
which  the  assignor  has,  or  may  have,  to  and  about  a  specified  article  in- 
cludes letters-patent  granted  or  applied  for,  or  which  may  thereafter  be 
applied  for,  and  is  available  in  equity,  which  will  compel  assignments 
to  be  made  of  all  rights  acquired  and  all  patents  applied  for  or  granted, 
or  formulas  made  or  perfected,  after  the  execution  of  the  original  assign- 
ment. An  assignment  of  all  right  and  formulas  which  the  assignor  has 
or  may  have,  and  all  improvement  for  or  about  an  article  known  aa 
"Naphtha  Soap"  is  available  in  equity,  and  entitles  the  assignee  to  all 
improvements  thereafter  made  by  the  assignor. 

Buchanan  &  Rellstab,  for  the  appellants. 

Lowthorp  &  Oliphant,  for  the  respondent. 

«*»  VAN  SYCKEL,  J.     The  bill  in  this  case  was  filed  by  the 
Stanton  Manufacturing  Company  to  compel  McFarland  to  convey 
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to  complainant  company  a  patent  granted  to  him  as  assignee  of 
E.  W.  Stanton,  the  ***  complainant  claiming  it  under  an  assign- 
ment prior  to  that  to  McFarland. 

By  an  assignment  in  writing  dated  December  1,  1891,  Stanton 
assigned  to  the  said  company  "all  rights  and  formulaa  which  I 
had  or  may  have  pertaining  to  or  about  the  combination  or  article 
known  as  'Stanton's  Naphtha  Soap,'  and  the  making,  mixture, 
and  combination  thereof,  and  any  and  all  parts  thereof,  including 
all  letters  patent  of  the  United  States  now  granted  or  applied  for, 
for  the  same,  or  that  may  hereafter  be  applied  for,  including  any 
and  all  improvements  for  or  about  the  same,  or  pertaining  to  the 
art  of  'naphtha  soap  making.* " ' 

The  company,  soon  after  the  date  of  this  assignment,  com- 
menced the  manufacture  of  soap  under  this  formula. 

On  October  31,  1893,  Stanton  filed  an  application  for  an  im- 
provement in  his  patent,  or  for  a  patent  for  an  additional  dis- 
covery, and  in  May,  1893,  a  patent  was  granted  to  him,  which 
he  assigned  to  McFarland. 

The  assignment  to  the  company  was  not  recorded  when  Mc- 
Farland took  the  assignment  in  1893,  but  I  think  that  the  testi- 
mony of  Woodruff  and  of  Fels,  and  the  testimony  of  McFarland 
himself,  show  that  he  had  notice  of  the  previous  assignment  to 
the  company. 

The  conclusion  of  the  vice-chancellor  on  this  point  is  sup- 
ported by  the  evidence.  Conceding  this,  the  case  turns  upon  the 
question  whether  the  company,  under  the  contract  before  set 
forth,  is  entitled  to  an  assignment  of  the  patent  held  by  McFar- 
land. 

It  is  common  learning  in  the  law  that,  to  constitute  a  valid 
Bale,  the  vendor  must  have  a  present  property,  either  actual  or 
potential,  in  the  thing  sold:  Looker  v.  Peckwell,  38  N.  J.  L.  253. 

The  rule  as  to  the  equitable  title  to  contingent  intetrests  and 
expectations,  and  to  things  not  in  esse,  is  different;  the  equitable 
title  to  things  not  in  actual  or  potential  existence,  may  pass  by 
assignment,  the  equity  in  the  assignee  attaching  to  the  contem- 
plated thing  the  instant  it  comes  into  being. 

This  distinction  between  the  rule  at  law  and  in  equity  has 
been  clearly  recognized  in  this  state  in  respect  to  articles  not  pat- 
ented: Smi'thhurst  v.  Edmunds,  14  N.  J.  Eq.  409. 

••*  In  the  federal  courts,  the  same  doctrine  has  been  applied 
tn  patented  inventions.  Where  the  owner  of  a  patent  assigns  it 
to  another,  together  with  all  future  improvements  which  he  may 
make  on  such  patent,  the  equitable  title  to  any  improveuMints 
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thereafter  made  by  the  assignor  vests  in  the  assignee  as  soon  as 
the  improvement  is  in  esse,  capable  of  being  identified. 

This  rule  is  broadly  enunciated  by  Chief  Justice  Waite  in 
Littlefield  v.  Perry,  21  Wall.  226,  and  by  Mr.  Justice  Bradley 
in  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  Eep.  697. 

The  assignment  of  future  improvements  upon  a  machine,  in 
connection  with  the  assignment  of  the  patent  for  such  machine, 
is  valid.  A  naked  agreement  to  assign  in  gross  a  man's  future 
labors  as  an  inventor  is  not  good.  But  where  a  man  purchases  a 
particular  invention,  secured  by  a  patent  which  is  open  to  indefi- 
nite improvement,  he  may  stipulate  for  the  sale  of  future  im- 
provements he  may  make  upon  it.  The  subsequent  patent,  to 
be  within  the  terms  of  the  contract,  must  be  an  improvement 
upon  the  original  invention. 

It  appears  in  the  case  that  the  foimula  assigned  to  the  com- 
plainant company  was  not  patented,  but  that  circumstance  does 
noft  affect  the  result  under  the  authority  of  Smithhurst  v.  Ed- 
munds, 14  K  J.  Eq.  409. 

The  burden  of  proof,  in  the  first  instance,  is  upon  the  com- 
plainant company  to  show  that  the  patent  claimed  is  an  improve- 
ment upon  the  formula  which  it  held  by  prior  assignment.  The 
term  "improvement"  cannot  comprehend  every  future  invention 
of  every  possible  process  for  making  naphtha  soap,  however  dif- 
ferent from,  and  independent  of,  the  first  formula. 

No  evidence  was  produced  before  the  vice-chancellor  to  show 
what  the  formula  held  by  complainant  was,  so  that  a  comparison 
of  it  could  be  made  with  the  subsequent  patented  process.  The 
only  fact  before  us  to  relieve  the  complainant  of  the  burden  cast 
upon  him  in  this  respect  is  the  assignment  of  the  patent  by  Stan- 
ton to  McFarland  on  the  twenty-fifth  day  of  May,  1893.  Thait 
assignment  recites  ^^^  "that  Stanton  has  invented  certain  new 
and  useful  improvements  in  the  method  of  an  apparatus  for  pro- 
ducing naphtha  soap,  for  which  he  has  applied  for  letters  patent, 
and  he  thereby  assigns  and  sets  over  to  McFarland  the  patent  to 
be  issued  under  such  application." 

This  recital  and  assignment  are  sufficient  to  shift  the  burden 
of  proof  from  the  complainant  company  to  McFarland,  to  show 
that  the  patented  process  assigned  to  him  is  not  an  improvement 
on  the  formula  held  by  complainant,  within  the  legal  acceptation 
of  that  word. 

The  patent  was  applied  for  by  Stanton  as  an  "impToveanent,** 
and  so  contracted  for  and  taken  by  McFarland. 

The  decree  below  should  be  affirmed,  with  costa. 
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PATENTS— ASSIGNMENT.— An  assignment  of  a  patent  conveys  the 
entire  interest  of  the  patentee,  or  an  undivided  part  thereof,  and  must 
embrace  the  whole  United  IStates:  Extended  note  to  Oommonwealth  v. 
Edison  Electric  Light  Ck).,  37  Am.  St.  Kep.  748. 


Fairohild  V.  Fairohild. 

[68  Nxtr  Jkbskt  Equttt,  678.] 

A  DECREE  OF  DIVORCE  entered  gainst  a  wife  in  a  state  in  which 
she  has  never  been,  and  without  serving  any  process  on  her,  or  notify- 
ing her  of  the  pendency  of  tlie  proceedings  against  her,  although  her 
place  of  residence  was  known  to  the  plaiuti£f,  is  witliout  extraterritorial 
effect. 

A  DECREE  OF  DIVORCE  GRANTED  IN  ANOTHER  STATE  by  a 
court  having  jurisdic'ion  of  the  parties  is  conclusive,  and  its  effect  can- 
not be  avoided  in  this  state  upon  any  ground  which  it  was  necess.iry  for 
the  plaintiff  to  disprove  to  entitle  him  to  the  divorce,  such,  for  instance, 
as  that  he  had  abandoned  his  wife  without  justidable  cause,  and  was 
not  an  actual  resident  of  that  state  in  good  faith  for  the  time  required 
by  its  laws. 

JURISDICTION,  DIVESTING  BY  PROCEEDINGS  IN  ANOTHER 
STATE. — If  during  the  pendency  of  a  suit  by  a  wife  against  her  husband 
for  maintenance,  he  commences  suit  againtit  her  in  anotlier  state  for 
divorce,  in  which  she  appears  and  answers,  and  he  obtains  a  decree  in 
his  favor,  it  is  conclusive  against  her  when  pU'a<ied  in  the  first  buit. 
The  pendencv  of  the  suit  in  this  state  could  not  deprive  tlie  court  of  the 
other  state  of  its  jurisdiction  to  entertain  the  suit  therein  for  a  divorce. 

Leon  Abbett,  for  the  appellant. 

.\  If  rod  Walling,  Jr.,  for  the  respondent. 

*"^**  GUMMKRE,  J.  This  is  an  appeal  from  a  decree  of  the 
coTirt  of  chancer}',  on  a  bill  for  maintenance  filed  by  the  respond- 
ent against  the  appellant.  The  parties  were  married  in  the  city 
of  New  York,  on  August  10,  1885,  and  a  few  days  afterward  the 
appellant  left  his  wife  and  removed  to  the  staie  of  Colorado,  and 
in  December  *^*  of  the  same  year  went  to  Kansas,  where  he 
has  ever  since  continued  to  reside.  The  respondent  was,  at  the 
time  of  her  marriage,  and  still  is,  a  resident  of  this  state. 

On  the  11th  of  March.  1887,  the  appellant  obtained  a  decree 
of  divorce  from  the  respondent  in  the  district  court  of  Stafford 
county,  in  the  state  of  Kansas.  The  respondent,  however,  was 
never  within  the  jurisdiction  of  that  court,  nor  was  she  served 
with  process  in  the  suit  in  which  the  decree  was  rendered,  nor 
did  she  ever  receive  any  notice  of  its  pendency. 

In  April,  1887,  this  suit  was  begun  in  the  court  of  chancery, 
by  the  ^e6pon(](•n^  for  the  purpose  of  compelling  her  husband  to 
maintain  her,  and.  incidentally,  to  have  the  decree  of  the  Kaneaa 
oourt  declared  null  and  void. 


Nov.  1895.]  Fairchild  v.  Faikchill\  651 

In  March,  1888,  and  while  this  suit  was  pending  in  the  court 
of  chancery,  the  appellant  commenced  another  action  against  the 
respondent  in  the  district  court  of  Hodgeman  county,  Kansas, 
for  a  divorce  from  her,  and  an  annulment  of  their  marriage.  To 
this  second  Kansas  suit  the  respondent  appeared  and  made  de- 
fense, and  on  the  fourth  day  of  Octoher,  1888,  a  final  decree  was 
entered  in  favor  of  the  appellant,  divorcing  him  from  the  re 
spondent. 

In  November,  1893,  the  appellant  applied  to  the  court  of  chan- 
cery to  open  the  decree  pro  confesso  which  had  been  entered 
against  him  in  this  suit,  and  for  leave  to  file  an  answer  setting  up 
the  decree  of  the  district  court  of  Hodgeman  county  as  a  bair  to  the 
complainant's  right  to  a  decree.  His  application  was  granted, 
and  an  answer  was  filed  by  him  setting  up  the  second  Kansas 
decree. 

On  the  final,  hearing  of  the  cause,  the  court  below  found  that 
the  appellant  had  abandoned  the  respondent  withouit  justifiable 
cauBe;  that  he  was  not  a  bona  fide  resident  of  the  state  of  Kan- 
sas, but  that  he  went  there  solely  for  the  purpose  of  instituting 
divorce  proceedings  against  the  respondent,  and  that  neither  the 
decree  of  divorce  made  by  the  district  court  of  Stafford  county 
nor  that  made  by  the  district  couri;  of  Hodgeman  county  was  a 
bar  to  the  suit,  and  granted  the  respondent  the  relief  asked  for. 

***®  So  far  as  the  decree  of  divorce  which  was  granted  by  the 
Stafford  county  court  is  concerned,  it  is  clear  that  it  was  with- 
ou,t  extraterritorial  effect.  The  respondent  was  never  within  its 
jurisdiction,  she  was  not  served  with  process,  nor  was  any  notice 
of  the  pendency  of  the  proceedings  given  to  her,  although  her 
place  of  residence  was  known  to  the  appellant.  Under  similar 
circumstances,  a  decree  of  divorce,  pronounced  by  a  circuit  court 
of  the  state  of  Illinois,  was  refused  recognition  by  this  court  in 
the  case  of  Doughty  v.  Doughty,  28  N.  J.  Eq.  581. 

The  decree  of  the  district  court  of  Hodgeman  county,  however, 
stands  on  a  different  footing.  That  court  had  jurisdiction  over 
the  parties,  the  respondent  having  voluntarily  appeared  and  made 
defense  to  the  action  brought  against  her  there  by  the  appellant. 
It  also  had  jurisdiction,  by  virtue  of  the  Kansas  statute,  which 
was  offered  in  evidence,  over  the  subject  matter  of  the  suit. 
Counsel  for  the  respondent  contended  before  us  that  the  couri; 
was  without  jurisdiction  over  the  subject  matter  of  the  litigation, 
because,  at  the  time  of  its  institution,  the  marriage  relation  no 
longer  existed  between  the  parties,  so  far  as  the  state  of  Kansas 
was  conceroed,  it  having  already  been  dissolved  by  the  decree  of 
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the  Staffard  comity  court.  But  this  was  a  matter  of  d«fenB»» 
which  should  have  been  set  up  in  the  second  Kansas  suit,  and 
cannot  be  considered  in  this  action.  So,  too,  the  questiop  of 
the  bona  fides  of  appellant's  residence  in  Kansas,  which  W8'> 
passed  upon  by  the  court  of  chancery,  was  one  for  the  exclusive 
consideration  of  the  Kansas  court.  By  the  statute  of  that  state^ 
the  plaintiff  in  an  action  of  divorce  is  required  to  have  been  aii 
actual  resident,  in  good  faith,  of  the  state  for  one  year  next  pre- 
ceding the  filing  of  his  petition.  It  was,  therefore,  necessary  fo' 
the  Kansas  court,  before  taking  up  the  consideration  of  appel 
lant's  case  upon  the  merits,  to  detennine  whether  he  had  been  a/ 
actual  resident  of  the  state,  in  good  faith,  for  at  least  a  year  next 
preceding  the  commencement  of  his  action,  and  that  decision, 
unless  procured  by  fraud,  is  conclusive,  not  only  in  Kansas,  but 
in  every  other  jurisdiction  where  the  validity  of  the  judgment 
comes  in  question:  Kinnier  v.  Kinnier,  45  N.  Y.  540;  6  Am.  Rep. 
132;  Kirrigan  v.  Kirrigan,  15  N.  J.  Eq.  347;  Nichols  v.  Nichols, 
25  N.  J.  Eq.  63. 

•®*  Can  this  judgment,  rendered  by  a  court  which  had  juris- 
diction over  the  parties  and  over  the  subject  matter  of  the  litiga- 
tion, be  ignored  by  the  courts  of  this  state,  notwithstanding  the 
prescription  of  the  constitution  of  the  United  States,  supple- 
mented by  the  federal  statute  of  1790,  that  the  judicial  proceed- 
ings of  each  state  shall  have  the  same  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  where  such  proceedings  arc  had? 
It  seems  to  me  not,  for,  while  this  constitutional  provision  and 
the  federal  statute  referred  to  have  been  the  subject  of  more  or 
less  diversity  of  judicial  opinion,  it  is  now  entirely  settled  that 
the  only  grounds  upon  which  the  judgment  of  a  court  of  gemeral 
jurisdiction  can  be  disregarded  in  another  state  are:  1.  Where 
the  adjudging  tribunal  had  no  jurisdiction  over  the  person  against 
whom  judgment  was  pronounced,  or  over  the  subject  matter  of 
the  litigation;  and  2.  Where  the  adjudication  of  the  foreign 
tribunal  has  been  obtained  by  fraud:  Moulin  v.  Trenton  etc. 
Ins.  Co.,  24  N.  J.  L.  222;  Mackay  v.  Gordon,  34  N.  J.  L.  286; 
Jardine  v.  Reichert,  39  N.  J.  L.  165;  Davis  v.  Headley,  22  N.  J. 
Eq.  121;  Nichols  v.  Nichols,  26  N.  J.  Eq.  60;  Doughty  t. 
Doughty,  27  N.  J.  Eq.  315;  28  N.  J.  Eq.  581;  Royal  Arcanum 
▼.  Carle'y,  52  N.  J.  Eq.  642. 

Neither  of  these  conditions  exists  in  the  judgment  now  under 
consideration.  As  has  already  been  stated,  the  Kansas  court  had 
jurisdiction  over  both  the  subject  matter  of  the  suit  and  over 
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the  parties  to  it;  and,  althougli  it  was  insisted  before  us,  by 
counsel  for  the  respondent,  that  the  decree  of  that  court  was  the 
product  of  fraud,  an  examination  of  the  testimony  in  the  case 
fails  to  disclose  any  substantial  ground  for  such  a  charge. 

It  was  contended,  both  in  the  court  below  and  in  this  couit, 
that  the  fact  that  the  present  suit  was  pending  in  the  court  of 
chancery  of  this  state  at  the  time  of  the  institution  of  the  pro- 
ceedings in  the  Hodgeman  county  court,  depriyed  the  foreign 
tribunal  of  jurisdiction.  This  contention  is  without  force.  The 
pendency  of  a  suit  between  the  same  parties,  and  for  the  same 
cause  of  action,  in  this  state,  is  no  bar  to  a  subsequent  suit 
brought  in  a  sister  state.  The  remedy  of  the  defendant  is  to 
***  apply  to  the  court  in  which  the  subsequent  suit  is  brought,  to 
stay  proceedings,  or  to  refuse  final  judgment,  umtil  the  suit  here 
is  determined;  and  the  granting  or  refusal  of  such  application 
is  a  matter  of  discretion  in  the  court  to  which  it  is  made:  Bown© 
V.  Joy,  9  Johns.  221;  Hatch  v.  Spofford,  22  Conn.  485;  58  Am. 
Dec.  433;  Newell  v.  Newton,  10  Pick.  470;  Stanton  v.  Embrey,  93 
U.  S.  548;  Fulton  v.  Golden,  25  N.  J.  Eq.  353;  Kerr  v.  Willetts, 
48  N.  J.  L.  78. 

The  result  is,  that  the  decree  in  the  second  Kansas  suit  was  a 
complete  bar  to  the  action  brought  in  the  court  of  chanceiy  of 
this  state,  and  that,  consequently,  the  decree  brought  by  this 
appeal  should  be  reversed,  and  the  bill  of  complaint  dismissed. 


MARRIAGE  AND  DIVORCE.— A  DECREE  OF  DIVORCE 
GRANTED  IN  A  FOREIGN  COUNTRY,  in  which  defendant  did  not 
reside,  in  an  action  to  which  he  did  not  appear,  and  in  which  process 
was  not  personally  served  upon  him  within  such  country  is  void:  De 
Meli  V.  De  Meli,  120  N.  Y.  485;  17  Am.  St.  Rep.  652.  A  decree  of 
divorce  obtained  by  a  wife  while  residing  in  one  state  against  her  hus- 
band domiciled  in  another  state,  without  personal  service  upon  him,  is 
a  nullity  in  the  latter  state :  Harris  v.  Harris,  115  N.  C.  587 ;  44  Am.  St. 
Rep.  471.  A  divorce  entered  in  another  state  against  a  wife  who,  at  her 
marriage  and  ever  afterward,  resided  in  this  state,  and  who  never  ap- 
peared in  the  suit,  is  void  against  her  in  this  state,  though  she  was  per- 
sonally served  with  process,  but  outside  of  the  territorial  jurisdiction 
of  the  court  granting  the  divorce:  Williams  v.  Williams,  130  N.  Y.  193; 
27  Am.  St.  Kep.  517.  A  judgment  of  divorce  granted  in  another  state 
against  a  wife  over  whom  the  courts  did  not  have  jurisdiction,  while  it 
may  dissolve  the  marriage  relation,  cannot  affect  her  rights  in  the  prop- 
erty of  her  husband  situate  in  this  state :  Doerr  v.  Forsythe,  50  Ohio  St. 
726;  40  Am.  St.  Rep.  703,  and  note.  This  subject  will  be  found  fully 
discussed  in  the  notes  to  the  following  cases:  In  re  James,  37  Am.  St. 
Rep.  66;  Loker  v.  Gerald,  34  Am.  St.  Rep.  254;  Watkins  v.  Watkins, 
21  Am.  St.  Rep.  219;  Jones  v.  Jones,  2  Am.  St.  Rep.  453;  and  the  ex- 
tended notes  to  Hanover  v.  Turner,  7  Am.  Dec.  206-209,  and  Tolen  v« 
Tolen,  21  Am.  Dec.  747-762. 
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A  CONSTITUTIONAL  PROVISION  IS  NOT  SELF- EXECUT- 
ING which  declares  that  dues  from  corporations  shall  be  secured  by 
individual  liability  of  stockholders  to  an  additional  amount  equal  to  the 
stock  owned  by  such  stockholders,  and  such  other  means  as  shall  be 
provided  bylaw.  The  liability  of  stockholders  must,  therefore,  b<'  ascer- 
tained by  examining  such  state  statutes  as  have  been  enacted  by  the 
legislature  in  discharging  the  duty  imposed  upon  it  by  such  constitutional 
provision. 

THE  STATUTORY  LIABILITY  OF  STOCKHOLDERS  IN  A 
FOREIGN  CORPORATION  cannot,  as  a  general  rule,  be  enforced, 
except  in  the  domicile  of  the  corporation,  where  the  law  oi  that  domicile 
ii  the  one  which  creates  the  right  £(nd  the  remedies  for  its  enforcement. 

CORPORATIONS.— LIABILITY  OF  STO(^KHOLDERS  OF  A 
CORPORATION  CREATED  IN  ANOTHER  STATE  cannot  be  enfori^ed 
in  this  when  it  is  patent  from  the  whole  scope  and  structure  of  the 
statutes  of  the  other  state,  upon  the  subject,  that  they  were  intended  to 
be  enforced  only  within  its  jurisdiction.  If  it  appears  that  the  whole 
scheme  of  such  statuti-s  cannot  be  given  full  effect  in  this  state,  its  courts 
will  not  detach  some  particular  provision  from  the  original  context,  with 
a  view  to  ascertaining  whether  it  is  enforceable  beyond  the  local  juris- 
diction. 

A  STOCKHOLDER'S  LIABILITY  FOR  THE  DEBTS  OF  A 
CORPOHATfON  cannot  be  said  to  arise  upon  contract  when  he  has 
paid  in  the  full  amount  of  his  subscription,  and  the  liability  sought  to 
Se  enforced  against  him  is  one  imposed  by  statute,  dependent  upon  the 
insolvency  of  the  corporation. 

FOREIGN  CORPORATIONS— CONFLICT  OF  LAWS.— A  cred- 
itor of  a  foreign  corp>oration  seeking  to  enforce  against  its  stockho  dcrs 
in  the  courts  of  this  state  a  right  secured  by  the  statutes  of  the  etate  in 
which  the  corporation  has  its  domicile,  is  not  entitled  t'>  here  pursue  a 
form  of  action  different  from  that  which  a  creditor  of  a  doniestic  cor|>o- 
ration  mi^ht  pursue  against  a  domestic  stockholder;  and  if  such  a  suit 
must,  if  in  favor  of  a  creditor  of  a  domestic  cori>orution,  l)e  brougiit  by 
or  in  behalf  of  all  its  crc^litors,  and  against  all  its  stockholders,  then 
part  of  the  credit^)rH  of  a  foreign  cor|>oration  will  not  bo  permitted  to 
here  maintain  suit  against  part  of  its  stockholder^ 

iVA) 
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CONFLICT  OF  LAWS.— THE  STATUTES  OF  ANOTHER 
STATE  have,  ex  proprio  vigore,  no  force  or  effect  in  this,  and  if  enforced 
at  all  in  its  courts,  such  enforcement  is  dependent  upon  the  adoption  of 
the  doctrine  of  comity.  Each  state  must  determine  for  itself  whether  it 
can  enforce  a  foreign  law  without  at  the  same  time  neglecting  a  duty 
which  it  owes  to  its  own  citizens,  and  if  it  cannot,  such  enforcement 
must  be  denied. 

CONFLICT  OF  LAWS— FOREIGN  CORPORATIONS.— The 
doctrine  of  comity  does  not  compel  the  courts  of  one  state  to  enforce  the 
laws  of  another,  creating  a  personal  liability  against  the  stockholders  of 
a  corporation  organized  and  doing  business  in  the  latter  state,  when 
such  liability  is  not  founded  upon  contract,  but  is  dependent  upon  the 
statute  creating  it  and  prescribing  the  remedy  for  its  enforcement. 

Chester  B.  McLaughlin,  far  the  appellant. 

EVank  N.  Hager,  for  the  respondent. 

^^  O'BRIEN,  J.  This  action  was  brought  by  a  creditor  of 
the  Miltonvale  State  Bank,  a  corporation  organized  under  the 
laws  of  Kansas  for  hanking  purposes,  against  the  defendant,  a 
stockholder,  residing  in  this  state. 

The  questions  in  the  case  arise  upon  the  defendant's  demur- 
rer as  to  the  sufl&cieaiey  of  the  complaint  and  the  necessary  par- 
ties to  the  action.  The  complaint  avsrs  that  the  hank  was  incor- 
porated under  the  laws  of  Kansas  on  or  about  the  8th  of  July, 
1886;  that  it  continued  to  transact  a  hanking  business  in  that 
state  until  the  12th  of  July,  1891,  when  proceedings  were  insti- 
tuted against  it  in  the  district  court  of  the  county  of  that  state 
where  it  was  located,  which  resulted  in  the  appointment  of  a 
receiver  to  wind  up  its  affairs,  and  that  it  has  not  since  that  date 
transacted  any  business,  and,  before  the  commencement  of  this 
action,  was  dissolved,  leaving  debts  unpaid;  that  since  the  seventh 
day  of  October,  1889,  the  defendant  has  been  the  owner  of  thirty 
shares  of  the  capital  stock  of  the  bank,  the  par  value  of  which  is 
stated  to  be  three  thousand  dollars;  that  at  the  time  of  the  ap- 
pointment of  the  receiver,  the  bank  was  indebted  to  the  plain- 
tiff, as  a  depositor,  in  the  sum  of  one  hundred  and  ninety-one  dol- 
lars and  eighty-four  cents.  It  is  then  stated  that  the  plaintiff  is 
the  owner,  by  assignment  or  transfer,  of  the  claims  of  fifteen  other 
depositors,  to  whom  the  bank  was  indebted  at  the  time  of  the  ap- 
pointment of  the  receiver  in  various  small  sums,  upon  which,  to- 
gether with  the  claim  held  by  the  plaintiff  in  his  own  right,  judg- 
ment was  recovered  in  the  courts  of  Kansas  for  the  sum  of  eigh- 
teen hundred  and  four  dollars  damages  and  nineteen  dollars  and 
fifteen  cents  costs,  on  the  5th  of  September,  1891;  that  the  plain- 
tiff caused  execution  to  be  issued  upon  this  judgment  ^**  against 
the  property  of  the  bank,  which  was  returned  unsatisfied;  that 
the  corporation  is  insolvent,  and  that  eight  hundred  and  eighty 
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dollarB  and  forty-one  cents  has  since  been  paid  to  the  plaintiff  on 
this  judgment  by  the  receiver.  Judgment  against  the  defendant 
as  a  stockholder  is  demanded  for  the  balance  unpaid,  with  inter- 
est from  the  date  of  the  rendition  of  the  judgment.  The  com- 
plaint sets  forth  certain  provisions  of  the  constitution  of  the  state 
of  Kansas,  and  the  statutes  of  that  state  which,  it  is  claimed,  im- 
pose a  legal  liability  upon  the  defendant  in  the  courts  of  this  state 
for  the  pa}Tnent  of  the  money  still  due  upon  the  judgment.  The 
provision  of  the  constitution  of  that  state,  which  is  the  founda- 
tion of  the  alleged  liability,  reads  as  follows:  "Dues  from  corpo- 
rations shall  be  secured  by  individual  liability  of  the  stockholders 
to  an  additional  amount  equal  to  the  stock  owned  by  such  stock- 
holders, and  such  other  means  as  shall  be  provided  by  law;  but 
such  individual  liability  shall  not  apply  to  railroad  corporations 
noff  corporations  for  religious  and  charitable  purposes."  The 
statutes  for  the  enforcement  of  this  liability  enacted  by  that  state, 
and  set  forth  in  the  complaint,  are  embraced  in  two  sections  of 
the  laws  with  respect  to  the  liability  of  stockholdere  in  corpora- 
tions.    They  are  as  follows: 

"Sec.  44.  If  any  oorpoiation  created  under  this  or  any  general 
statute  of  this  state,  except  railway  or  charitable  or  religious  cor- 
porations, be  dissolved,  leaving  debts  unpaid,  suit  may  be  brought 
against  any  person  or  persons  who  were  stockholders  at  the  time 
of  such  dissolution,  without  joining  the  corporation  in  such  sdit; 
and,  if  judgment  be  rendered  and  execution  satisfied,  the  defend- 
ant or  defendants  may  sue  all  who  were  stockholders  at  the  time 
of  the  dissolution,  for  the  recovery  of  the  portion  of  such  debt 
for  which  they  were  liable,  and  the  execution  upon  the  judgment 
shall  direct  the  collection  to  be  made  from  property  of  each  stock- 
holder respectively;  and,  if  any  number  of  stockholders  (defend- 
ants in  the  case)  shall  noit  have  property  enough  to  satisfy  his  or 
their  portion  of  the  execution,  then  the  amount  of  the  deficiency 
shall  be  divided  equally  among  all  the  remaining  stockholders, 
and  collections  made  accordingly,  ^"^  deducting  from  the  amount 
a  sum  in  proportion  to  the  amount  of  stock  owned  by  the  plaintiff 
at  the  time  the  company  was  dissolved." 

The  other  enactment  is  section  32,  and  is  set  forth  in  the  com- 
plaint as  follows:  "P2xecution  against  stockholders*  tiotion. — That 
if  any  execution  shall  have  been  issued  against  the  property  or 
effects  of  a  corporation,  except  a  railway,  or  a  religious  or  chari- 
table corporation,  and  there  cannot  be  found  any  property  where- 
on to  levy  such  execution,  then  execution  may  be  issued  against 
any  of  the  stockholders,  to  an  extent  equal  in  amount  to  the 
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amoimt  of  stock  by  him  or  her  owned  together  with  any 
amount  unpaid  thereon;  but  no  execution  shall  issue  against  any 
stockholder,  except  upon  an  order  brought  or  instituted,  made 
upon  motion  in  open  court,  after  reasonable  notice  in  writing  to 
the  person  or  persons  sought  to  be  charged,  and,  upon  such  mo- 
tion, such  court  may  order  exrecution  to  issue  accordingly,  or  the 
plaintiff  in  the  execoition  may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judgment." 

The  defendant  demurred  to  the  complaint  upon  the  grounds, 
among  others:  1.  That  it  appears  upon  its  face  that  there  is  a 
defect  of  parties  defendant,  in  that  all  the  stockholders  of  the 
bank  were  not  made  defendants;  and  2.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  contains  no  allegation  as  to  the  meaning  or 
effect  of  these  statutes,  or  of  the  provision  of  the  constitution 
quoted  under  the  adjudications  of  the  courts  of  Kansas,  nor  any 
allegation  that  any  judgment  has  been  obtained  against  the  de- 
fendant in  the  courts  of  that  state  upon  his  liability  as  a  stock- 
holder, under  these  provisions  of  the  local  law.  We  are,  there- 
fore, obliged  to  construe  them  ourselves,  with  the  aid  of  such 
rules  and  upon  such  principles  as  the  courts  of  this  state  apply 
in  the  construction  of  such  enactments  here. 

A  right  of  action  against  the  stockholders  of  a  corporation 
does  not  exist  at  common  law,  and  ordinarily  exists  only  by  virtue 
of  some  statutory  enactment.  In  this  case,  the  right  of  ^®  ac- 
tion is  founded  upon  the  constitution  and  statutes  of  another 
state.  We  think  it  quite  clear  that  the  provision  of  the  consti- 
tution referred  to  is  not  self-executing,  and  of  itself  creates  no  lia- 
bility whatever.  The  language  used  plainly  contemplates  that  leg- 
islation was  necessaryin  order  to  make  it  effectual.  Itwas  intended 
simply  to  confer  authority  upon  the  legislature  of  that  state  to 
legislate  upon  the  subject,  and  perhaps  it  imposed  upon  that  body 
the  duty  of  securing  the  debts  of  corporations  by  imposing  upon 
the  stockholders  an  individual  liability,  and  by  such  other  means 
as,  in  its  discretion,  it  should  deem  proper,  always  limiting  such 
power  and  discretion  by  the  provision  that  each  stockholder 
should  be  made  liable  to  an  amount  equal  to  the  stock  held  by 
him.  The  legislature  did  enact  such  statutes  and  it  is  these  en- 
actments, and  not  the  constitution  itself,  which  is  sought  to  be 
enforced  in  this  action:  Groves  v.  Slaughter,  15  Pet.  449;  Mor- 
ley  v.  Thayer,  3  Fed.  Rep.  737;  May  v.  Black,  77  Wis.  101;  Fusz 
V.  Spaunhorst,  67  Mo.  256;  French  v.  Teschemaker,  24  Cal.  518. 
The  question  is  thus  presented  whether  a  right  of  action  unknown 
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to  the  common  law,  and  existing  only  by  force  of  the  statutes  of 
another  state,  can  be  enforced  in  the  courts  of  this  state,  or  out- 
tide  of  the  local  jurisdiction  where  the  corporation  is  domiciletl. 
The  defendant's  relation  to  the  corporation  is  governed  by  the 
laws  of  the  state  of  its  creation,  and  the  general  rule  is,  that  the 
statutory  liability  of  stockholders  ill  foreign  corporations  cannot 
be  enforced  except  at  the  domicile  of  the  corporation  when  the 
law  of  the  domicile  proyides  the  remedy.  In  Erickson  v.  Nes- 
mith,  4  Allen,  233,  the  court  said:  "There  seems  to  be  no  practi- 
cable mode  of  dealing  with  such  corporations  and  its  members, 
when  seeking  to  charge  the  latter  upon  the  statute  liability,  but 
to  proceed  in  the  manner  prescribed  by  the  statute  creating  such 
liability,  and  in  the  local  jurisdiction  where  the  corporation  was 
established  and  carries  on  its  business,  and  by  whose  local  stat- 
utes alone  the  responsibility  exists."  We  think  that  when  the 
statutes  set  forth  in  the  complaint  axe  carefully  read,  it  is  appar- 
ent from  their  language  that  they  provide  for  a  special  ^^  and 
peculiar  remedy  against  the  stockholders  of  a  corporation  createl 
nnder  the  laws  of  that  state.  From  their  whole  structure  an<l 
scope  it  is  apparent  that  they  were  intended  to  operate  and  be 
enforced  only  within  that  jurisdiction.  It  is  quite  clear  that,  as 
to  some  of  their  provisions,  at  least,  it  would  be  impossible  to  en 
force  them  in  this  state,  and  they  should  be  construed  as  enact- 
ments in  pari  materia,  and  as  a  whole.  If  it  appears  that  tliey 
cannot  as  a  whole  scheme  be  given  full  effect  in  this  state,  we 
ought  not  to  detach  some  particular  provision  from  the  general 
context,  with  a  view  of  ascertaining  whether  that  is  or  is  not  en- 
forceable beyond  the  local  jurisdiction.  But,  without  reference 
to  the  special  and  peculiar  provisions  of  these  statutes,  we  think 
that  the  general  current  of  authority  is  to  the  effect  that  such  en- 
actments are  to  be  enforced  only  within  the  jurisdiction  of  the 
sovereignty  where  they  exist.  Some  of  the  authorities  will  be 
referred  to  hereafter. 

The  judgment  of  the  learned  court  below  seems  to  have  pro- 
ceeded principally  upon  the  ground  that  the  liability  of  the  de- 
fendant as  a  stockholder  of  the  insolvent  bank  in  another  state  is 
primary  and  contractual.  It  is  quite  doubtful,  at  least,  whether 
any  such  relation  exists  between  the  stockholders  of  the  corpo- 
ration and  its  creditors  after  the  capital  stock  has  been  paid  in 
and  the  organization  of  the  corporation  completed,  so  as  to  give 
it  legal  capacity  to  make  contracts  and  incur  obligations  for  itself. 
Th«  statutes  of  this  state,  as  construed  by  judicial  decisions,  seem 
to  recognize  that  relation  only  in  cases  of  liability  before  the  oap* 
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ital  stock  is  paid  in.  Up  to  that  time,  the  liahility  of  stockhold- 
ers has  been  likened  to  that  of  partners  engaged  in  a  joint  enter- 
prise, which,  however,  disappears  upon  the  perfection  of  the  cor- 
porate organization.  We  have  had  occasion  recently  to  examine 
that  question  in  the  case  of  First  Nat.  Bank  of  Auburn  v.  Dilling- 
ham, 147  N.  Y.  603,  49  Am.  St.  Eep.  693,  and  we  adhere  to  the 
views  there  expressed  with  reference  to  this  question,  as  well  as 
other  questions  there  decided,  and  which  seem  to  be  involved  in 
this  case.  It  is  true  that  the  liability  sought  to  be  enforced  in 
that  case  *®  differed  in  its  nature  from  that  involved  in  the  case 
at  bar,  since  it  was  not  an  action  to  enforce  a  stockholder's  lia- 
bility, but  that  of  trustees  for  disregard  of  an  express  statute. 
The  liability  in  that  case  was  penal  in  its  nature.  Here  it  is  not, 
and  yet  it  cannot  be  said  that  it  arises  upon  contract  in  the  gen- 
eral sense,  as  it  would  not  exist  Ibut  for  the  terms  of  the  statute. 
The  voluntary  purchase  of  the  stock  by  defendant  would  not  of 
itself  create  any  liability:  Jessup  v.  Carnegie,  80  N.  Y.  441;  36 
Am,  Rep.  643.  The  complaint  does  not  disclose  any  other  con- 
tractual relations  between  the  plaintiff  and  the  defendant.  The 
debt  which  the  plaintiff  is  seeking  to  enforce  is  not  the  debt  of 
the  defendant,  but  that  of  the  bank.  The  only  liability  that  in 
la'W  is  imposed  upon  the  defendant  to  pay  this  debt,  or  any  part 
of  it,  is  created  by  the"  statutes  of  the  state  where  the  corpora- 
tion is  domiciled.  The  principle  adopted,  generally,  by  the  more 
recent  cases  in  this  state,  is  that  such  liability  is  not  strictly  based 
upon  contract,  but  is  created  by  statute.  It  is  not  primary,  but 
secondary,  and  conditional  upon  the  failure  of  the  corporation 
itself  which  owes  the  debt  to  pay  it.  A  liability  is  imposed  by 
statute  upon  the  defendant  to  pay  the  corporate  debts  to  a  limited 
extent,  under  certain  circumstances  and  upon  certain  conditions. 
It  is  not  a  general  liability,  but  special,  and  conditioned  upon  the 
failure  of  the  corporation  itself  to  pay.  This  peculiar  liability  has 
been  held  by  our  courts  to  place  the  stockholders  of  the  corpora- 
tion in  the  relation  of  sureties  or  guarantors  of  the  corporate 
debts,  and  the  obligation  is  limited,  in  the  first  place,  by  the  de- 
fendant's holdings  in  the  corporation,  and,  in  the  second  place, 
by  the  deficiency  existing  after  the  application  of  all  the  property 
of  the  corporation  to  the  payment  of  its  debts.  It  does  not  ap- 
pear from  the  statements  of  the  complaint  that  the  corporate 
property  which  passed  into  the  hands  of  the  receiver  has  yet  been 
marshaled  or  appropriated  for  the  benefit  of  creditors.  It  does 
appear  that  a  part  of  it  has,  but  as  to  how  much,  if  any,  still  re- 
mains in  the  hands  of  the  receiver  applicable  to  the  discharge  of 
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the  obligations  held  by  creditors  the  complaint  is  silent.  True, 
there  is  the  allegation  that  the  corporation  ^^  is  insolvent,  and 
has  not  sufficient  property  to  discharge  its  debts.  But,  until  all 
the  property  of  the  corporation  in  the  hands  of  the  receiver  baa 
been  appropriated  to  that  purpose  it  cannot  be  known  what  th« 
deficiency  is  which  the  stockholders  are  required  to  make  up. 
If  the  defendant  should  pay  the  plaintifT's  debt  in  this  action. 
for  aught  that  appears  someone  may  still  be  entitled  to  a  dividend 
from  the  receiver  on  account  of  it,  and,  until  it  has  been  definitely 
ascertained  by  soLaC  proceeding,  legal  or  equitable,  either  in  the 
courts  of  the  state  where  the  corporation  was  domiciled  or  here, 
what  the  deficiency  is,  it  is  impossible  to  say  with  eny  degree  of 
accuracy  how  much  the  defendant  ought  to  pay.  The  relations 
of  the  defendant  as  a  stockholder  of  the  corporation  are  fixed 
and  governed  by  the  laws  of  the  state  in  which  the  cor- 
poration is  donniciled  and  under  which  it  was  created.  If 
those  laws  created  a  liability  against  the  defendant  upon 
certain  conditions  and  under  certain  circumstances,  they  also 
provided  a  special  and  peculiar  remedy;  and  the  general 
trend  of  authority  is  to  the  effect  that  the  remedy  thus  provided 
must  be  follo^ved,  and  the  proceedings  for  its  enforcement  must 
be  within  the  local  jurisdiction  and  by  the  judicial  department  of 
the  sovereignty  which  enacted  the  law  and  created  the  corpora- 
tion; and  this  would  be  80  w^liether  the  liability  is  penal  in  its 
nature  or  arises  from  the  implied  obligation  of  defendant  by  the 
purchase  of  stock. 

But  if,  under  any  dreumstancee,  the  action  could  be  main- 
tained in  this  jurisdiction,  it  must  be  in  such  a  form  and  by  such 
modes  of  procedure  as  like  liabilities  created  under  our  own  stat- 
utes are  enforced  against  our  own  citizens. 

There  is  no  reason  why  the  plaintiff  should  be  permitted  to 
enforce  his  debt  in  this  jurisdiction  against  a  citizen  of  this  state 
in  a  form  of  action  different  from  that  which  a  creditor  of  a 
domestic  corporation  may  prosecute  against  a  domestic  stock- 
holder. It  is  quite  well  established  that,  in  a  case  like  this,  an 
action  at  law  by  a  single  creditor  against  a  single  stockholder 
for  the  recovery  of  a  specific  sum  of  money  cannot  be  main- 
tained in  our  court*  under  our  statutes  declaring  the  liability  *^ 
of  stockholders.  In  tach  cases,  the  liability  must  be  enforced 
in  equity  in  a  suit  brought  by,  or  in  behalf  of,  all  the  creditors 
against  all  the  stocklioldcrs,  wherein  the  amount  of  the  liability 
and  all  the  cqiiitips  can  be  o^^rertained  and  adjusted.  The  stock- 
holden  oi   this  Kansas   bank  are  not  equitably  liable  for  any 
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greater  sum  than  may  be  necessary  to  discharge  the  debts  after 
the  corporate  property  has  been  applied.  All  of  them  that  are 
solvent  should  contribute  in  proportion  to  the  amount  of  their 
holdings  of  stock.  We  are  not  informed  by  the  complaint  how 
many  stockholders  there  are,  or  even  the  amount  of  the  capital 
stock.  Nor  are  we  informed  whether  any  of  the  stockholders 
are  insolvent.  It  is  quite  evident,  therefore,  that  the  equitable 
proportion  of  the  corporate  debts  which  this  defendant  should 
pay  cannot  be  ascertained  or  determined  in  this  action.  The  lia- 
bility of  the  stockholders  is  a  fund  to  which  all  the  creditors  are 
entitled  to  resort  after  the  corporate  property  has  been  applied 
upon  the  debts.  If  this  action  can  be  maintained,  it  is  quite  ap- 
parent that  one  creditor  may  collect  his  debt  in  full  and  another 
creditor  may  not  be  paid  anything,  except  what  he  is  able  to  col- 
lect from  the  corporation.  The  statutes  upon  which  tliis  action 
is  based  provide,  among  other  things,  that  when  judgement  is  ob- 
tained against  a  stockholder,  and  it  is  satisfied  by  collection  or 
payment,  he  may,  in  turn,  maintain  an  action  against  all  the  other 
stockholders,  who  are  such  at  the  time  of  dissolution  for  the  recov- 
ery of  the  portion  of  the  debt  for  which  they  were  liable,  and,  if 
any  stockholder  thus  sued  shall  not  have  property  enough  to  sat- 
isfy his  portion  of  the  claim,  the  deficiency  shall  be  divided  equal- 
ly among  the  remaining  stockholders  and  collected  accordingly. 
It  is  quite  apparent  that  the  purpose  of  the  law  cannot  be  carried 
out,  except  by  a  proceeding  in  equity  for  an  accounting,  to  which 
all  the  stockholders  are  made  parties.  If  the  plaintiff  can  main- 
tain this  action  and  collect  his  debt  from  the  defendant,  how  can 
the  defendant  proceed  against  his  fellow  stockholders  to  reim- 
burse himself  for  that  part  of  the  debt  which  they  should  have 
paid?  It  would  be  manifestly  unjust  and  unfair  to  ^^  compel 
him  to  pay  this  claim  and  turn  him  over  to  another  action,  per- 
haps in  another  state,  or  in  many  states,  in  order  to  obtain  the 
contribution  which  the  law  evidently  contemplates.  All  these 
questions  should  be  settled  in  one  proceeding,  or  in  one  action, 
and  that  at  the  domicile  of  the  corporation.  The  statute  contem- 
plates that  each  stockholder  shall  pay  his  just  proportion  of  anj 
sum  that  may  be  required  to  discharge  the  outstanding  obliga- 
tions of  the  corporation.  The  form  of  the  action  should  be  one, 
therefore,  adapted  to  the  protection  of  all.  A  suit  at  law  by  one 
creditor  to  recover  for  himself  alone  is  entirely  inconsistent  witli 
any  idea  of  contribution.  The  liability  is  not  to  any  individual 
creditor,  but  for  contribution  to  the  fund  out  of  which  all  cred- 
itors are  to  be  paid  alike.  Hence,  the  appropriate  remedy  is  by 
suit  in  equity  to  enforce  the  contribution,  and  not  by  on«  cred- 
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itor  alone  to  appropriate  to  his  own  use  that  which  belongs  to 
others  equally  with  himself:  First  Nat.  Bank  of  Auburn  v.  Dill- 
ingham, 147  N.  Y.  603;  49  Am.  St.  Rep.  G92;  Terry  v.  Little, 
101  U.  S.  210;  Hornor  v.  Henning,  93  U.  S.  228.  It  is  impossi- 
ble to  conceal  from  ourselves  that  such  is  the  scope  and  real  pur- 
pose oi  the  action,  and  hence  we  are  asked  to  enforce  a  remedy 
under  a  foreign  law  where  it  is  perfectly  apparent  that  complete 
justice  cannot  be  done,  and  where  it  is  plain  that  an  equitable  re- 
sult oan  be  accomplished  only  by  the  courta  of  the  jurisdiction 
where  the  corporation  was  created. 

The  case  has  thus  far  been  considered  with  reference  to  the 
discovery  of  some  practical  method  of  applying  in  this  jurisdic- 
tion the  peculiar  local  remedy  for  the  enforcement  of  the  statu- 
tory liability  oreated  by  the  law  of  the  domicile.  There  is  still 
another  aspect  of  the  question  which  deserves  attention,  and  it 
must  be  viewed  in  the  light  of  notorious  facts  which,  though  not 
appearing  in  the  record,  are  matlers  of  current  history  and  corm- 
mon  knowledge  to  which  we  cannot  shut  our  eyes  Within  recent 
years,  numerous  business  enterprises  have  l)een  promoted  in  some 
of  the  western  states,  the  money  for  the  prosecution  of  which  haa 
been  to  a  large  extent  borrowed  here,  either  in  the  form  of  direct 
loans  upon  **  Bome  kind  of  security,  or  by  inducing  many  of 
our  citizens  to  purchase  stock  in  oorj>orations  organized  for  the 
purpose  under  local  laws.  Much  of  these  investments,  amount- 
ing to  a  vast  sum  in  the  aggregate,  has  been  lost.  This  result  is, 
in  some  degree,  to  be  attributed  to  financial  depression  and  the 
consequent  derangement  of  business,  but  in  a  much  greater  degree 
to  the  gross  mismanagement  and  dishonesty  of  the  'managers 
and  promoters.  The  funds  thus  procured  have  been  used  largely 
in  furtherance  of  local  and  private  interests,  and  in  disregard  of 
every  prudent  8afeguai*d  for  the  protection  of  the  investors,  and 
sometimes  in  defiance  of  every  principle  of  oominjon  honesty.  In 
some  cases,  when  the  managers  well  knew  they  were  hopelessly 
involved,  they  continued  to  transact  business,  borrowing  reck- 
lessly and  pledging  the  assets  in  their  possessiorn  or  under  their 
control.  When  the  crash  came,  these  assets  were  sold  by  the 
pledgees,  and,  of  coarse,  sacrificed  in  many  cases,  leaving  large 
deficiencies,  which  honest  and  prudent  management  oould  have 
converted  into  a  surplus.  A  careful  investigation  of  some  of  the 
disastrous  failures  of  loan,  investment,  trust,  land,  and  mortgage 
companies,  as  well  as  banks  and  other  corporations,  vriU  reveal 
this  condition  of  things.  It  will  not  be  difficult  for  speculators 
to  purchase  large  claims  against  these  defunct  corporations  at 
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a  very  law  price,  if  they  can  be  readily  enforced  here  against 
stockholders  who  have  made  and  lost  investments  in  the  stock. 

These  considerations  are  not,  of  course,  pertinent  in  a  case 
where  a  party  is  seeking  to  enforce  a  clear  legal  right,  whatever 
may  have  been  the  circumstances  of  its  origin,  but  they  serve 
to  stimulate  a  careful  inquiry  as  to  the  principles  and  reasons 
upon  which  the  courts  of  this  state  are  required  to  aid  in  the  en- 
forcement of  claims  of  this  character. 

In  the  case  at  bar,  the  plaintiff's  right  of  action  has  no  other 
legal  or  moral  basis  than  the  fiat  of  a  legislature  of  another  state. 
It  is  a  principle  of  universal  application,  recognized  in  all  civil- 
ized states,  that  the  statutes  of  one  state  have,  ex  proprio  vigore, 
no  force  or  effect  in  another.  The  *®  enforcement  in  our  courts 
of  some  positive  law  or  regulation  of  another  state  depends  upon 
our  own  express  or  tacit  consent.  The  consent  is  given  only  by 
virtue  of  the  adoption  of  the  doctrine  of  comity  as  part  of  our 
municipal  law.  That  doctrine  has  many  limitations  and  qualifica- 
tions, and,  generally,  each  sovereignty  has  the  right  to  determine 
for  itself  its  true  scope  and  extent.  The  courts  of  this  state  are 
open  to  all  suitors  to  enforce  rights  of  action,  transitory  in  their 
nature,  recognized  by  the  common  law  or  founded  in  natural  jus- 
tice, and  when  no  law  of  the  forum  or  any  principle  of  public  pol- 
icy interef eres.  There  is,  however,  a  large  class  of  foreign  laws  and 
statutes  which,  under  the  doctrine  of  comity,  have  no  force  in  this 
jurisdiction.  It  belongs  exiclusdvely  to  each  sovereignty  to  deter- 
mine for  itself  whether  it  can  enforce  a  foreign  law  without,  at 
the  same  time,  neglecting  the  duty  that  it  owes  to  its  own  citizens 
or  subjects.  It  has  been  held,  and  is  a  principle  universally  recog- 
nized, that  the  revenue  laws  of  one  country  have  no  force  in  an- 
other. The  exemption  laws  and  laws  relating  to  married  women, 
as  well  as  the  local  statute  of  frauds  and  statutes  authorizing  dis- 
tress and  sale  for  nonpayment  of  rent,  are  not  recognized  in  an- 
other jurisdiction  imder  the  principles  of  comity:  Morgan  v,  Ne- 
ville, 74  Pa.  St.  52;  Waldron  v.  Eitchings,  3  Daly,  288;  Siegel 
V.  Eobinson,  56  Pa.  St.  19;  93  Am.  Dec.  775;  Kelly  v.  Daven- 
port, 1  Browne  (Pa.),  231;  Eoss  v.  Wigg,  34  Hun,  193;  Ludlow  v. 
Van  Eensselaer,  1  John.  95;  Skinner  v.  Tinker,  34  Barb.  333. 
It  is  well  understood  also  that  the  statutes  of  one  state  giving  a 
right  of  action  to  recover  a  penalty  have  no  force  in  another: 
Huntington  v.  Attrill,  146  U.  S.  657.  So,  also,  rights  of  action 
arising  nnder  foreign  bankrupt,  insolvent,  or  assignment  laws, 
are  not  recognized  here  when  prejudicial  to  the  interests  of  oux 
own  citizens:  Warner  v.  Jaffray,  96  N.  Y.  248;  48  Am.  Eep.  616; 
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In  re  Waite,  99  N.  Y.  433;  B«rth  v.  Backus,  140  N.  Y.  230;  37 
Am.  St.  Bep.  545;  Douglass  v.  Phenix  Ins.  Co.,  138  N.  Y.  209; 
34  Am.  St.  Rep.  448.  There  is  another  class  of  cases  where  the 
right  to  enforce  the  foreign  statute  is  conditioned  upon  the  ex- 
istence of  a  law  substantially  similar  here:  "Wooden  v.  Western 
New  York  etc.  ««  E.  E.  Co/l26  N.  Y.  10;  22  Am.  St.  Rep.  803. 
Statutes  giving  a  right  of  action  for  negligence  resulting  in  death 
belong  to  that  class:  Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y. 
465.  There  are  many  othar  classes  of  foreign  statutes  affecting 
public  and  private  interests  which  courts  have  uniformly  held 
can  have  no  extraterritorial  force  or  effect.  From  the  general 
trend  of  judicial  decisions  in  this  country,  and  the  consensus  of 
authority  on  the  question,  it  may  be  safely  asseri;ed  that  rights  of 
action,  such  as  are  set  forth  in  the  complaint  in  this  action,  €u*e 
not  enforceable  in  another  jurisdiction  upon  any  obligations  of 
comity.  It  has  been  held  that  an  action  by  a  New  York  creditor 
of  a  corporation  organized  under  the  majiufacturing  act  of  this 
state,  against  a  New  Jersey  trustee  in  the  courts  of  that  state, 
for  neglect  to  file  the  annual  report,  could  not  be  maintained. 
The  opinions  of  the  several  members  of  the  coourt  in  that  case 
contain  a  clear  and  interesting  discussion  of  the  Law  applicable 
to  the  question:  Derrickson  v.  Smith,  27  N.  J.  L.  166.  The 
courts  of  Massachusetts  have  uniformly  refused  to  entertain  ac- 
tions of  this  character,  upon  the  ground  either  that  to  enforce 
the  foreign  law  would  be  injurious  to  its  own  citizens  or  tliat 
complete  justice  could  not  be  administered  in  its  courts  under 
its  special  and  peculiar  provisions:  Erickson  v.  Nesmith,  4  Allen, 
233;  New  Haven  Horse  Nail  Co.  v.  linden  Spring  Co.,  142  Mass. 
349;  Poet  v.  Toledo  etc.  R.  R.  Co.,  144  Mass.  341;  59  Am.  Rep. 
86;  Bank  of  North  America  v.  Rindge,  154  Mass.  203;  26  Am. 
St.  Rep.  240.  The  arguments  of  the  court;  in  these  cases  upon 
which  the  conclusion  was  based  deserve  the  highest  respect,  and 
it  is  worthy  of  notice  that  in  the  case  last  cited  the  statute  sought 
to  be  enforced  was  the  identical  one  now  under  consideration  in 
the  case  at  bar. 

The  highest  court  of  Illinois  has  also  refused  to  enforce  thiu 
some  statute  and  provision  of  the  Kansas  constitution,  on  the 
ground  that  the  remedy  was  special  and  must  be  pursued  in  the 
state  where  the  corporation  exists:  Fowler  v.  Lamson,  146  111. 
472;  37  Am.  St.  Rep.  163.  In  another  case  (Young  v.  P'arwell, 
139  111.  326),  it  held  that  it  could  not  enforce  by  action  at  law 
a  statute  of  Oregon  for  the  collection  of  unpaid  subscriptions,  " 
for  the  reason  that  a  complete  settlement  of  the  controversy  ro- 
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quired  a  bill  in  equity  where  all  the  -parties  interested  were  before 
the  court,  so  that  complete  justice  could  be  meted  out  to  all,  and 
all  conflicting  rights  and  equities  finally  adjusted:  Patterson  v. 
Lynde,  112  111.  196;  106  U.  S.  519.  By  the  constiturtion  and 
laws  of  Michigan,  stockholders  of  corporations  of  that  state  are 
individually  liable  for  certain  debts  to  be  enforced  by  action  of 
assumpsit,  and  the  highest  court  of  Wisconsin  has  held  that  the 
remedy  was  exclusive;  that  the  corporation  itself  was  a  necessary 
party,  and  that  the  liability  could  be  enforced  only  in  the  cooirts 
of  Michigan:  May  v.  Black,  77  Wis.  101.  It  has  been  also  held, 
after  exhaustive  consideration,  that  a  creditor  of  an  Ohio  corpo- 
ration could  not  enforce  the  statutory  liability  of  a  stockholder 
in  the  courts  of  West  Virginia:  Nimick  v.  Mingo  Iron  Works 
Co.,  25  W.  Va.  184.  There  are  numerous  other  decisions  in  the 
state  and  federal  courts  that  hold,  in  effect,  either  that  suich  a 
liability  cannot  be  enforced  at  all  beyond  the  local  jurisdiction,  or 
that  such  an  action  must  be  in  equity  after  all  remedies  against 
the  corpoi'ation  have  been  exhausted,  and  that,  too,  in  the  state 
where  the  stockholder  is  sought  to  be  charged,  or  at  least  the  bill 
must  show  upon  its  face,  by  proper  allegations,  that  such  a  pro- 
ceeding was  impossible,  and  that  all  the  corporate  assets  have 
been  applied  to  the  payment  of  the  claims  of  creditors:  Terry  v. 
Little,  101  II.  S.  216;  National  Tube  Works  Co.  v.  Ballon,  146 
U.  S.  517;  Pollard  v.  Bailey,  20  Wall.  520;  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747;  Peck  v.  Miller,  39  Mich.  594;  Barrick 
V.  Gifford,  47  Ohio  St.  181;  21  Am.  St.  Eep.  798;  Allen  v.  Walsh, 
25  Minn.  543;  Smith  v.  Huckabee,  53  Ala.  191.  The  decisions 
of  our  own  courts  are  also  to  the  effect  that  special  remedies  pro- 
vided by  foreign  laws  to  enforce  the  Liability  of  stockholders 
in  foreign  corporations  must  be  applied  by  the  courts  of  the 
state  in  the  local  jurisdiction  and  where  the  corporation  is  dom- 
iciled: Lowry  v.  Inman,  46  N.  Y.  119;  Christensen  v.  Kno,  106 
N.  Y.  97;  60  Am.  Rep.  429;  Barnes  v.  Wheaton,  80  Hun,  8.  The 
statutes  in  these  cases  were,  it  is  true,  different  in  some  ^*  re- 
spects from  that  now  under  consideration,  but,  when  these  cases 
are  read  with  some  of  our  more  recent  decisions  as  to  the  mode 
of  enforcing  the  liability  of  stockholders  in  our  own  corpora- 
tions, it  becomes  at  once  apparent  that  they  apply  to  the  statute 
in*  question:  First  Nat.  Bank  v.  Dillingham,  147  N.  Y.  603;  49 
Am.  St.  Rep.  692. 

The  objection  to  this  axrtion  does  not  rest  upon  the  principle 
that  the  plaintiff  is  seeking  to  enforce  a  statute  for  the  recovery 
of  a  penalty,  since  the  liability  is  not  penal  in  any  international 
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sense,  but  arises  upon  the  statute  as  an  implied  obligation  which 
the  defendant  assumed  when  he  purchased  his  stock:  Cochran  v. 
Wiechers,  119  N.  Y.  399;  Flash  v.  Connecticut,  109  U.  S.  371; 
Richmond  v.  Irons,  121  U.  S.  27.  The  case  involves  questions 
which  open  a  broad  field  for  investigation.  It  would  take  much 
time  and  labor  to  explore  it  thoroughly.  It  would,  perhaps,  be 
impossible,  to  state  the  principle  upon  whieh  the  decision  should 
rest  without  apparently  coming  in  conflict  with  some  of  the  num- 
erous cases  on  the  subject  at  some  point.  The  great  weight  of 
authority,  as  will  be  seen,  is  against  the  right  to  maintain  such  an 
action.  Sometimes  the  decision  is  put  upon  one  ground  and 
sometimes  upon  another,  but  it  is  to  be  noticed  that  the  part} 
seeking  to  enforce  such  a  statute  in  a  foreign  jurisdiction  has  beeu 
quite  uniformly  defeated.  The  statute  in  question,  while  creat- 
ing a  certain  liability  on  the  part  of  a  stockholder  to  a  creditor  of 
a  corporation,  at  the  same  time  gives  to  the  former  certain  rights 
as  against  his  fellow  stockholders  for  contribution.  It  should  be 
administered  in  such  a  way  as  to  secure  the  rights  of  all  in  the 
same  action.  This  is  the  interpretation  which  we  have  given  to 
our  own  staitutes  enacted  for  a  similar  purpose.  It  is  clear  that 
this  cannot  be  done  in  this  action,  since  the  theory  of  the  plain- 
tiff is,  that  the  defendant  is  liable  in  soiccessive  actions  at  law 
by  creditors,  suing  separately,  until  he  has  paid  a  sum  equnl  to  his 
stock,  and  then  he  must  resort  to  some  other  jurisdiction  for  con- 
tribution. This  would  be  most  unjust  and  oppressive,  and  it  is 
safe  to  say  that  no  well-considered  case  can  be  found  that  sanc- 
tions such  a  principle.  ***  While  this  is  not  an  action  for  a  pen- 
alty, yet  we  think  that  it  belongs  to  a  class  of  oases  in  which 
there  is  no  obligation,  under  any  well-recognized  principle  of  the 
law  of  comity,  to  enforce  a  claim  founded  upon  such  a  statute. 
Moreover,  the  right  a8seri;ed  and  the  remedy  provided  are  of  such 
nature  that  they  cannot  be  given  any  practical  efleet  here  with- 
out injustice  to  our  own  citizens.  We  are  virtually  asked  to  ignore 
our  own  rules  of  construction  and  methods  of  procedure  in  order 
to  compel  the  defendant  to  pay  to  foreign  creditors  a  sum  equal 
to  his  holdings  of  stock,  without  any  power  to  inquire  into  the 
necessity  for  it  by  an  accounting,  or  to  secure  to  him  any  recourse 
against  otliers  equally  liable.  When  the  courts  of  tliis  state  are 
asked  to  administer  the  statutes  of  Kansas,  and  we  can  see  that 
the  case  is  surrounded  by  such  complications,  and  the  circum- 
stances are  such,  that  it  cannot  be  done  without  injustice  to  our 
awn  citizens,  or  that  it  will  be  impossible  to  do  full  and  complete 
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justice  to  all  the  parties  in  interest,  it  is  reasonable  and  just  to 
decline  to  administer  them  at  all. 

The  judgment  of  the  general  and  special  terms  should  be  re- 
versed, with  costs  in  all  courts,  and  the  demurrer  sustained,  with 
leave  to  the  plaintiff  to  amend  the  complaint  on  payment  of 
costs. 

All  concur. 

Judgment  accordingly. 

CONSTITUTIONS  -  SELF-EXECUTING  PEOVISIONS.  —  A  pro- 
vision of  a  state  constitution  must  be  regarded  aa  self-executing,  if  the 
nature  and  extent  of  the  right  conferred  and  the  liability  imposed  are 
fixed  by  the  constitution  itself,  so  that  they  can  be  determined  by  an 
examination  and  construction  of  its  terms,  and  there  is  no  language  in- 
dicating that  the  subject  ii  referred  to  the  legislature  for  action :  Willis 
▼.  Mabon,  48  Minn.  140;  31  Am.  St.  Eep.  626. 

COEPORATIONS— FOREIGN— JURISDICTION  OVER.— If  a  for- 
eign corporation  is  allowed  to  do  business  and  maintain  suits  in  this 
state,  justice  requires  that  we  should  here  enforce  its  liabilities  existing 
in  favor  of  our  citizens:  Guilford  v.  Western  Union  Tel.  Co.,  59  Minn. 
332;  50  Am.  St.  Rep.  407. 

CORPORATIONS  — FOREIGN  — ENFORCING  LIABILITY  OF 
STOCKHOLDERS. — A  stockholder  in  a  corporation  organized  under 
the  laws  of  another  state  contracts  with  reference  to  all  the  laws  of  that 
state  which  affect  its  organization  or  enter  into  its  constitution  :  First 
Nat.  Bank  v.  Gustin  etc.  Min.  Co.,  42  Minn.  327;  18  Am.  St.  Rep.  610. 
The  creditor  of  a  corporation  which  was  established  in  New  York  under 
the  statute  of  that  state,  which  provides  that  stockholders  and  officers 
shall  be  personally  liable  as  a  penalty  in  certain  contingencies,  cannot 
maintain  his  action  in  Massachusetts  to  enforce  his  claim  personally 
against  %  stockholder  or  officer  of  the  corporation  :  Halsey  v.  McLean, 
12  Allen,  439;  90  Am.  Dec.  157.  See,  also.  First  Nat.  Bank  v.  Price,  33 
Md.  487;  3  Am.  Rep.  204. 

STATUTES— EXTRATERRITORIAL  OPERATION  OF.— The  laws 
of  a  state  can  have  no  force  proprio  vigore  outside  of  that  state:  Falls 
V.  United  States  Sav.  etc.  Co.,  97  Ala.  417;  38  Am.  St.  Rep.  194,  and 
note.  See,  also,  the  cases  collected  in  the  note  to  Forepaugh  v.  Dela- 
ware etc.  R.  E.  Co.,  15  Am.  St.  Eep.  679. 
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municipal  corporations.  — distinction  BETWEEN 
THE  PUBLIC  AND  THE  PRIVATE  POWERS  CONFERRED  upon 
municipal  corporations  is  generally  clear  enough.  If  the  power  has  re- 
lation to  public  purposes  and  is  for  the  public  good,  it  is  classed  as  gov- 
ernmental. When  it  relates  to  the  accomplishment  of  private  corporate 
purpcses  in  which  the  public  is  concerned  but  indirectly,  it  is  private  in 
its  nature;  and  a  municipality  in  respect  to  its  exercise  is  regarded  as  a 
legal  individual.  With  respect  to  the  exercise  of  its  governmental 
powers,  a  mun'cipality  is  exempt  from  liability  in  an  aciion  by  a  private 
person.  It  is  otherwise  with  the  exercise  of  powers  of  a  private  and 
nongovernmental  character. 
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MUNICIPAL  CORPORATIONS  — LIABILITY  FOR  NEGLI- 
GENT MANAGEMENT  OF  WATERWORKS.  — A  municipality  in 
assuming  the  duty  of  providing  and  maintaining  a  system  of  water- 
works to  furnish  water  for  private  and  domestic  purposes,  and  also  for 
public  purposes,  such  aa  extinguishing  fires,  acts  for  the  benefit  of  the 
public,  ana,  therefore, in  its  governmental  capacity,  though  it  receives 
compensation  for  the  water  furnished  its  citizens  and  property  holders. 
It  therefore  is  not  answerable  in  an  action  to  recover  com{)en?ation  for 
damages  alleged  to  have  been  suffered  from  the  loss  of  plaintiff's  proi>- 
erty  by  fire  through  the  inadequacy  of  the  water  supply,  attributable  to 
the  negligence  or  mismanagement  of  the  municipal  authorities  having 
charge  of  the  waterworks. 

A  MUNICIPAL  CORPORATION  DOES  NOT  SUSTAIN  IM- 
PLIED CONTRACTUAL  RELATIONS  to  the  public  within  its  bound- 
aries with  respect  to  the  construction  of  public  waterworks,  so  as  to  1  e 
responsible  for  a  failure  to  exercise  reasonable  care  and  diligence  in  the 
management  of  such  works. 

MUNICIPAL  CORPORATIONS— WATERWORKS.— The  fact 
that  water  rents  are  paid  by  the  inhabitants  of  a  municipality  does  not 
show  that  in  the  maintenance  of  its  system  of  waterworks  it  act  in  a 
private  capacity,  and  is  therefore  answerable  for  negligence  in  their 
management. 

Action  against  the  defendant,  a  municipal  corporation,  to  re- 
cover damages  alleged  to  have  been  suffered  by  the  destnictiDn  of 
certain  property  by  fire  through  the  inadequacy  of  the  supply  of 
water.  The  defendant,  it  was  alleged,  was  organized  under  oer- 
tadn  promions  of  the  laws  of  New  York;  and  the  plaintiff,  a 
corporation,  was  engaged  in  the  business  of  fire  insurance.  The 
defendant  was  authorized  to  maintain,  and  did  maintain,  a  system 
of  waterworks  and  a  fire  department  and  the  appliances  thereof, 
all  of  which  were  maintained  by  taxes  levied  upon  taxable  inhab- 
itants, including  the  plaintiff,  and  by  water  rents  paid  by  the 
inhabitants  far  the  use  of  water.  The  plaintiff  insured  certain 
property  for  a  less  premium  than  it  would  have  insured  property 
outside  the  water  limits  and  fire  protection  maintained  by  the 
defendant.  The  plaintiff,  it  was  claimed,  at  the  time  of  the  fire, 
*Tiad  wrongfully  and  negligently  allowed  and  caused  its  said  wa- 
works,  pumps,  pipes,  and  fire  appliances  to  become  and  be  out  of 
repair,  broken,  weakened,  stopped  with  mud  and  other  foreign 
objects,  and  unfit  for  use,  to  such  an  extent  that  water  could  not 
be  put  or  thrown  upon  said  dwelling-house  to  extinguish  the  fire 
therein;  that  when  the  hose  was  laid  and  opened,  and  ready  to 
throw  upon  the  fire  in  said  house,  said  fire  was  very  slight,  and 
had  done  very  little  damage;  that  if  said  fire  appliances  and 
waterworks  had  been  in  proper  working  order,  said  fire  would  and 
could  have  been  extinguished  without  damaging  said  house  to 
exceed  three  hundred  dollars;  that  ait  the  time  of  said  fire,  and 
for  several  years  previoois  thereto,  the  defendant,  under  and  in 
pursuance  of  the  powers  granted  it  by  the  laws  of  the  state  of 
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New  York,  had  assumed  to  maintain  waterworks  and  fire  appli- 
ances and  a  fire  department,  for  the  purpose,  among  other  things, 
of  protecting  the  property  of  the  inhabitants  of  defendant  against 
loss  by  fire,  of  all  of  which  plaintiff  and  its  assignor  had  notice, 
and,  in  reliance  thereon,  said  assignor  paid  taxes  to  defendant  to 
maintain  the  same,  and  plaintiff  paid  taxes  to  defendant  for  said 
purpose,  and  insured  property  at  reduced  rates  as  aforesaid;  that 
plaintiff's  aforesaid  loss  of  four  thousand  four  hundred  and  fifty 
dollars  was,  to  the  extent  of  at  least  four  thousand  one  hundred 
and  fifty  dollars,  caused  solely  by  the  negligence  and  wrong- 
ful and  unlawful  acts  of  the  defendant  in  failing  to  keep  its 
watea*works  and  fire  appliances  in  proper  working  order,  and  in 
failing  to  employ  competent  men  to  manage  and  care  for  the 
same. "  The  plaintiff  also  alleged  the  assignmenst  to  it  by  the 
property  owner  of  all  claims  for  damages  against  the  defendant 
by  reason  of  the  fire.  A  demurrer  interposed  to  the  complaint 
■was  sustained  by  the  special  term,  but,  upon  appeal,  the  general 
term  reversed  the  decision  of  the  special  term,  and  oveoruled  the 
defendant's  demiurrer,  and  thereupon  an  appeal  was  taken  from 
the  general  term  to  the  court  of  appeals. 

Chester  B.  McLaughlin,  for  the  appellant. 

A.  W.  Boynton,  for  the  respondent. 

*^*  GEAY,  J.  The  learned  justice  who  spoke  for  the  general 
term,  in  a  very  elaborate  and  interesting  opinion,  proceeded,  very 
correctly,  as  I  think,  upon  the  assumption  that  the  negligeoiioe 
charged  against  the  defendant  in  the  complaint  related  entirely 
to  its  waterworks  system.  In  the  view  which  we  take  of  the 
matter,  it  is  of  comparatively  little  consequence  whether  the 
plaintiff  bases  its  right  of  action  upon  negligence  with  respect  to 
the  fire  department  as  such  or  to  the  water  department  as  such. 
But  the  fair  reading  of  the  complaint  undoubtedly  warrants  the 
assumption  of  the  learned  justice  at  general  term. 

If  I  correctly  apprehend  the  reasoning,  which  led  the  general 
term  to  the  conclusion  that  there  was  a  municipal  liability  upon 
an  admission  of  the  facts  set  forth  in  the  complaint,  it  rests  in  the 
main  upon  two  theories.  In  the  first  place,  it  is  held  that  by  the 
voluntary  assumption  on  the  part  of  the  defendant  of  the  power 
conferred  by  statute  to  construct  and  maintain  waterworks,  it 
became  responsible  for  the  proper  exercise  of  such  power,  and 
that  such  responsibility  is  necessarily  demanded  in  the  interest 
of  an  efficient  public  service,  and  the  inhabitants,  who  have  con- 
tributed to  the  maintenance  of  such  a  public  work,  have  a  right 
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to  hold  the  defendant  to  the  exercise  of  reasonable  care  and  dil- 
igence and  to  a  liability  for  a  failure  to  do  so.  In  the  next  place, 
it  is  he4d,  while  not  deeming  that  the  defendant  had  engaged  in 
a  private  corporate  business,  conducted  for  its  own  benefit  and 
not  for  the  general  puiblic,  nevei'theless,  that  the  defendant  hav- 
ing agreed  to  erect  and  take  charge  of  the  public  work  and  en- 
terprise for  the  public  within  its  boundaries,  if  there  is  a  failure 
to  exercise  reasonable  care  and  diligence  in  maintaining  it,  there 
has  been  a  breach  of  an  implied  contract,  for  which,  if  injury 
results,  an  action  will  lie.  Holding  these  *^*  views,  the  learned 
generral  term  felt  compelled,  because  of  the  admission  by  the  de- 
fendant, through  its  demurrer,  of  the  allegations  of  wrongful 
and  neglectful  conduct  in  relation  to  the  maintenance  of  ite 
waterworks,  to  hold  that  the  plaintiff  made  out  a  good  cause  of 
action. 

The  proposition  that  such  a  liability  rests  upon  a  municipal 
corporation,  as  is  asserted  here,  is  somewhat  startling,  and  I  think 
the  learned  general  terra  justices  have  misapprehended  the  nature 
of  the  responsibility  which  devolved  upon  the  defendant  in  con- 
nection with  its  maintenapce  of  a  waterworks  system,  as  well  as 
the  character  of  the  power  which  it  was  authorized  to  exercise  in 
relation  thereto.  I  might  remark,  in  the  same  spirit  of  criticism 
which  was  assumed  by  the  learned  justice  at  general  term,  that 
while  the  efficiency  of  the  public  service  would  be  promoted  by 
holding  municipal  corporations  to  the  exercise  of  reasonable  care 
and  diligence  in  the  performance  of  municipal  duties,  and  to  a 
liability  for  injury  resulting  from  a  failure  in  such  exercise,  the 
application  of  that  doctrine  to  such  a  case  as  this  might,  and 
probably  would,  be  highly  disastroois  to  municipal  governments. 
A  little  reflection  will  show  that  a  multitude  of  actions  would  be 
encouraged,  by  fire  insurance  companies,  as  by  individuals,  and 
that  cases  have  arisen,  and  may  still  arise,  where  an  extensive 
conflagration  might  bankrupt  the  municipality,  if  it  could  be  ren- 
dered liable  for  the  damages  or  losses  sustained. 

The  distinction  between  the  public  and  private  powers  con- 
ferred upon  municipal  corporations,  although  the  line  of  demark- 
ation  at  times  may  be  diffieult  to  ascertain,  is  gpnernlly  clear 
enough.  It  has  been  frequently  the  subject  of  judicial  discussion, 
and.  among  the  numerous  ca.sns,  it  is  sufliciont  to  rof«T  to  l?ailey 
T.  Mayor,  3  Hill,  531;  38  Am.  Doc.  669,  Lloyd  v.  Mayor,  5  N.  Y. 
369,  55  Am.  Dec.  347,  and  Maxmilion  v.  Mayor,  62  N.  Y.  IGO,  20 
Am.  Rcp.468.  The  opinion  in  Darlington  v.  Mayor,  31  N.  Y.  164, 
88  Am.  Dec.  248,  is  also  instructive  upon  the  subject.    When  wt 
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find  that  the  power  conferred  has  relation  to  puhlic  purposes  and 
is  for  the  public  good,  it  is  to  be  classified  as  governmental  in 
•**  its  nature,  and  it  appertains  to  the  corporation  in  its  political 
chairacter.  But  when  it  relates  to  the  accomplishment  of  private 
corporate  purposes,  in  which  the  public  is  only  indirectly  con- 
cerned, it  is  private  in  its  nature,  and  the  municipal  corporation, 
in  respect  to  its  exercise,  is  regarded  as  a  legal  individual.  In  the 
f oirmer  case,  the  corporation  is  exempt  from  all  liability,  whether 
for  nonuser  or  misuser;  while  in  the  latter  case,  it  may  be  held  to 
that  degree  of  responsibility  which  would  attach  to  an  ordinai'j 
private  corporation.  Then,  the  investiture  of  municipal  corpora- 
tions by  the  legislature  with  administrative  powers  may  be  of 
two  kinds.  It  miay  confer  powers  and  enjoin  their  performance 
upon  the  corporation  as  a  duty;  or  it  may  create  new  powers  to  be 
exercised  as  governmental  adjuncts,  and  make  their  assumption 
optional  with  the  corporation.  Where  a  duty  specifically  enjoined 
upon  the  corporation  as  such  has  been  wholly  neglected  by  its 
agents,  and  an  injury  to  an  individual  arises  in  consequence  of 
the  neglect,  the  corporation  will  be  held  responsible:  Mayor  v. 
Furze,  3  Hill,  613,  619.  So  in  McCarthy  v.  Syracuse,  46  N.  Y. 
194,  it  was  held  that  where  a  duty  of  a  ministerial  characteir  is  im- 
posed by  law  upon  the  corporation,  a  negligent  omission  to  per- 
form that  duty  creates  a  liability  for  damages  sustained.  Such  re- 
sponsibility, however,  would  not  attach  to  the  corporation,  where 
it  has  voluntarily  assumed  powers,  authorized  by  the  legislature 
under  some  general  provision  respecting  municipalities  through- 
out the  state  and  permissive  in  their  nature;  and  at  this  point  I 
touch  one  of  the  theories  upon  which  the  general  term  decision 
seems  to  rest.  In  such  a  case — and  I  speak,  of  course,  of  legislative 
acts  which  are  general  in  their  nature  and  scope — the  assumption 
by  the  municipal  corporation  is  of  a  further  function  of  self,  or 
local,  government  and  such  a  power  is  discretionary  in  its  exer- 
cise, and  carries  with  it  no  consequent  liabiHty  for  nonuser  or 
misuser.  In  the  legislature  reside  the  power  and  force  of  govern- 
ment, confided  to  it  by  the  people  under  constitutional  restric- 
tions. In  the  creation  of  municipal  ***  corporations  subordinate 
commonwealths  are  made,  upon  which  certain  limited  and  pre- 
scribed political  powers  are  conferred,  and  which  enjoy  the  bene- 
fits of  local  self-government:  People  v.  Detroit,  28  Mich.  228;  15 
Am.  Hep.  202.  When,  in  addition  to  those  general  powers  which 
are  prescribed  upon  the  creation  of  a  municipal  corporation,  gen- 
eral statutes  permit  the  assumption  of  further  powers  as  a  means 
of  benefiting  the  portion  of  the  public  in  the  particular  locality. 
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they  invest  the  coTpoiHtion  availing  iteelf  of  the  pennission  \dth 
just  80  much  more  governmental  power.  Just  as  the  general 
powers  deposited  with  the  various  municipalities  are  exercised  hy 
them  in  a  quasi  sovereign  capacity,  so  would  any  added  powers 
designed  for  the  general  public  good,  though  optional  with  the 
corporation  as  to  their  assumption,  and  in  their  exercise  and  per- 
f(HTnance  local,  be  exercised.  They  are  not  special,  as  being  de- 
signed for,  and  granted  to,  a  particular  municipality;  for  they 
are  applicable  to  every  part  of  the  body  politic  where  municipal 
government  exists.  Such  powers,  in  legal  contemplation,  apper- 
tain to  the  municipal  corporation  as  such,  and  may  be  adopted  as 
a  part  of  the  governmental  system. 

The  acts,  under  which  the  defendant  was  authorized  to  con- 
struct and  maintain  a  system  of  waterworks,  constitute  a  general 
law  applicable  to  all  incorporated  villages  in  the  state.  They  im- 
pose no  duty,  and,  when  availed  of,  the  task  undertaken  is  discre- 
tionary in  its  character.  The  grant  of  power  must  be  regarded  as 
exclusively  foff  public  purposes,  and  as  belonging  to  the  munici- 
pal corporation,  when  assumed,  in  its  public,  political,  or  munic- 
ipal character.  In  Bailey  v.  Mayor,  3  Hill,  531',  38  Am.  Dec.  669, 
to  which  reference  is  made  in  the  opinion  below,  the  city  of  New 
York,  at  a  very  early  day,  wus  authorized  by  special  legislation  to 
engage  in  the  work  of  supplying  its  citizens  -with  water,  and  to 
acquire  lands  and  water  rights  for  the  purpose,  and,  as  it  if 
clear  from  the  reading  of  the  opinion  of  Chief  Justice  Nelson, 
the  city  was  regarded  in  the  light  of  any  other  private  company, 
because  of  the  special  franchises  conferred.  Assuming  that  we 
could  regard  •**  the  doctrine  of  that  case  as  authoritative  at  the 
present  day,  as  to  which  there  has  been,  and  might  be,  some  ques- 
tion (see  Darlington  v.  Mayor  etc.  of  New  York,  31  N.  Y.  164,  88 
Am.  Dec.  248),  the  decision  is  inapplicable  to  the  present  case. 
In  Hunt  ▼.  Mayor,  109  N.  Y.  134,  the  case  turned  upon  the  per- 
formance by  the  city  of  the  duty  cast  upon  it  to  keep  its  streets 
in  a  safe  condition  for  traveL  In  Cain  y.  Syracuse,  95  N.  Y.  83, 
the  discussion  was  as  to  the  nature  of  the  duty  imposed  upon  the 
defendant  by  the  power  in  its  charter  to  pass  ordinances,  among 
other  things,  for  the  razing  of  buildings  which  had  become  dan- 
gerous by  reason  of  fire.  The  failure  of  the  common  council  to 
pass  a  resolution  in  respect  to  the  building  in  question  was  not 
deemed  to  be  a  neglect  of  a  duty.  It  was  a  discretionary  matter. 
Nothing  was  decided  in  that  case,  which  controls  the  decision  of 
the  present  case,  or  which  affects  the  discussion  materially. 

Nor  can  we  assent  to  the  view  that  the  defendant  sustains  such 
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an  implied  oontractual  relation  to  the  public  within  its  bound- 
aries, with  respecft  to  the  construction  of  this  public  work,  as  to 
be  responsible  for  a  failure  to  exercise  reasonable  care  and  dili- 
gence in  respect  to  its  maintenance.  If  the  views  which  I  haye, 
somewhat  briefly,  expressed  are  correct,  the  defendant  exercised  a 
function  which,  like  all  governmental  functions,  was  purely  dis- 
cretionary. What  it  undertook  to  do,  when  availing  itself  of  the 
privilege  of  the  general  a<jt,  was  to  provide  for  the  local  conven- 
ience of  its  inhabitants. 

The  industry  of  the  defendant's  counsel  h&s  collated  a  great 
number  of  decisions  by  the  courts  of  other  states,  which  indi- 
cate a  very  general  view  that  the  powers  conferred  by  the  law  of 
the  state  upon  its  municipal  corporations  to  establish  waterworks 
and  fire  departments  are,  in  their  nature,  legislative  and  govern- 
mental. From  them,  I  may  select  one  or  two.  In  Edgerly  v. 
Concord,  62  K  H.  8,  13  Am.  St.  Eep.  533,  it  was  said  by  the 
court:  "As  a  part  of  the  governmental  machinery  of  the  state, 
municipal  corporations  legislate  and  provide  for  the  customary 
local  convenience  of  the  people,  and,  in  exercising  these  discre- 
tionary functions,  the  corporations  are  not  called  upon  to  ^^ 
respond  in  damages  to  individuals,  either  for  omissions  to  act  or 
in  the  mode  of  exercising  the  powers  conferred  on  them  for  public 
purposes  and  to  be  exercised  at  discretion  for  the  public  good. 
For  injuries  arising  from  the  corporation's  failure  to  exercise  its 
public,  legislative,  and  police  powers,  and  for  the  manner  of  ex- 
ecuting those  powers,  there  is  no  remedy  against  the  municipality, 
nor  can  an  action  be  maintained  for  damages  resulting  from  the 
failure  of  its  officers  to  discharge  properly  and  efficiently  their 
official  duties." 

In  Tainter  v.  Worcester,  123  Mass.  311,  25  Am.  Eep.  90,  it  was 
said  by  the  court:  "  The  protection  of  all  buildings  in  a  city  or 
town  from  destruction  or  injury  by  fire  is  for  the  benefit  of  all 
the  inhabitants  and  for  their  relief  from  a  common  danger;  and 
cities  and  towns  are,  therefore,  authorized  by  general  laws  to  pro- 
vide and  maintain  fire  engines,  etc.,  to  supply  water  for  the  ex- 
tinguishment of  fires.  The  city  did  not,  by  accepting  the  statute 
and  building  its  waterworks  under  it,  enter  into  any  contract 
with,  or  assume  any  liability  to,  the  ownere  of  property  to  fur- 
nish means  or  water  for  the  extinguishment  of  fixes  upon  which 
an  action  can  be  maintained.  " 

In  Maxmilian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Eep.  468,  the 
reasoning  of  the  opinion  permits  a  clear  inference  that  this  de- 
fendant did  not,  by  accepting  the  provisions  of  the  statutes,  as- 

Am.  St.  Rkp.,  Vou  LI.  — 43 
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Bume  a  duty  of  the  kind  which  arises  from  the  grant  of  a  special 
power.  Judge  Folger  uses  this  language,  in  his  discussion  of  the 
two  kinds  of  duties  which  are  imposed  upon  a  municipal  corpo- 
ration: "  The  former  [referring  to  the  case  of  a  grant  of  a  special 
power]  18  not  held  by  the  municipality  bb  one  of  the  political 
divisions  of  the  state."  Again  he  says:  "  Where  the  power  is 
intrusted  to  it  as  one  of  the  political  divisions  of  the  state,  and 
is  conferred  not  for  the  immediate  benefit  of  the  municipality, 
but  as  a  means  to  the  exercise  of  the  sovereign  power  for  the  ben- 
efit of  all  citizen^,  the  corporation  is  not  liable  for  nonuser,  nor 
for  misuser  by  the  public  agents":  Citing  Eastman  v.  Meredith, 
36  K  H.  284;  72  Am.  Dec.  302. 

This  defendant,  precisely,  is  intrusted  with  the  power  to  main- 
tain its  waterworks  because  it  is  one  of  the  political  ^"^  subdivis- 
ions of  the  state  to  which  the  general  act  has  reference  in  its  gen- 
eral grant  of  power  or  privilege. 

Nor  does  the  fact  that  water  rents  are  paid  by  the  inhabitants 
of  the  defendant  affect  the  question.  This  fact  is  made  use  of  to 
show  the  private  corporate  character  of  the  waterworks  system; 
and  the  suggestion  is,  that  profit  or  benefits  accrue  to  the  defend- 
ant, whereby  the  corporate  undertaking  is  affected  with  a  private 
interest.  But  that  is  €in  incorrect  notion.  The  imposition  of 
water  rents  is  but  a  mode  of  taxation  and  a  part  of  the  general 
scheme  for  the  purpose  of  raising  revenue  with  which  to  carry 
on  the  work  of  government  If  profits  accrue  over  the  expense  of 
the  maintenance  of  the  system,  they  go  to  benefit  the  public  by 
lessening  the  general  burden  of  taxation. 

The  fallacy,  as  it  seems  to  me,  which  affects  the  argument  that 
the  municipal  corporation  can  be  made  liable  for  the  nonuser  or 
misuser  of  its  power,  consists  in  that  it  fails  to  appredete  the 
true  nature  of  the  function  which  the  corporation  performs.  It 
adds  to  its  political  machinery  for  the  purpose  of  benefiting  and 
of  protecting  its  inhabitants.  There  is  nothing  connected  with 
the  work  which  is  not  of  a  governmental  and  public  nature.  It 
i»  in  no  sense  a  private  business,  and  the  authority  to  construct 
the  works  was  given  to  it  by  the  legislature,  not  at  ita  own  partic- 
ular instance  or  application,  but  because  it  was  one  of  the  politi- 
cal subdivisions  of  the  state  and,  as  such,  was  entitled  to  exercise 
it.  How  could  it  justly  be  said  that  the  maintenance  of  the  water- 
works system,  any  more  than  of  the  fire  department,  wba  a  mat- 
ter of  private  corporate  interest?  Is  it  not  for  all  the  inhabitants 
and  for  their  good  and  protection?  No  interest  was  designed 
to  be  aubeerved,  other  than  that  of  adding  to  the  powers  of  a 
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community  carrying  on  a  local  government.  If  that  is  true,  the 
alternative  is,  that  being  far  public  purposes  and  foo*  the  genera] 
welfare  and  protection,  the  defendant  assumed  a  governmental 
function  and  comes  under  the  sanction  of  the  rule  which  exempts 
government  from  suits  by  citizens. 

*®  Further  elaboration  of  the  subject  is  quite  possible;  but  the 
views  expressed  seem  soiffident  to  justify  the  conclusion  that  the 
determination  reached  by  the  general  term  was  erroneous. 

The  order  and  judgment  appealed  from  should  be  reversed,  and 
the  judgment  entered  at  the  special  term  should  be  aflSirmed,  with 
costs. 

All  concur  (Bartlett,  J.,  upon  grounds  stated  in  the  opinion, 
and  also  upon  the  further  ground  that  this  court  decided  the 
principle  here  involved  in  Hughes  v.  County  of  Monroe,  147  N. 
Y.  49). 

Ordered  accordingly. 

MUNICIPAL  CORPORATION— DISTINCTION  BETWEEN  PUB- 
LIC AND  PRIVATE  POWERS.— Two  kinds  of  duties  are  imposed 
upon  a  municipal  corporation — one  for  governmental  purposes  dis- 
charged by  the  corporation  as  one  of  the  political  Bubdivisions  of  the 
state ;  the  other  arising  from  the  grant  of  some  special  power  in  the  ex- 
ercise of  which  the  corporation  acts  as  a  legal  individual:  O'Rourke  v. 
Sioux  Falls,  4  S.  Dak.  47 ;  46  Am. St.  Rep.  760,  and  note.  This  question 
is  further  discussed  in  the  extended  note  to  Goddard  v.  Inhabitants  of 
Harpswell,  30  Am.  St.  Rep.  377. 

MUNICIPAL  CORPORATIONS.— Their  liability  for  injury  caused 
by  the  negligent  management  of  their  waterworks  is  fully  discussed  in 
the  extended  note  to  Goddard  v.  Harpswell,  30  Am.  St.  Rep.  399. 


MoERis  V,  New  York,  Ontario  &  "Western  Kail- 
way  Company. 

[148  New  Yoek,  88.] 

WITNESS— "WAIVER  OF  RIGHT  TO  INSIST  UPON  SE- 
CRECY.— If  two  physicians  are  called  upon  to  examine  a  person  in  their 
professional  capacity  under  such  circumstances  that  he  has  a  right  to 
insist  that  the  knowledge  gained  by  them  shall  not  be  disclosed,  and  he 
calls  one  of  them  to  testify  in  his  behalf  at  a  subsequent  trial,  he  thereby 
waives  the  right  to  insist  upon  secrecy,  and  the  other  may,  therefore,  be 
called  and  examined  as  a  witness  by  his  antagonist. 

WITNESSES.— A  WAIVER  OF  THE  PRIVILEGE  that  a  physi- 
cian shall  not  disclose  facts  ascertained  by  him  while  attending  his 
patient  takes  place  when  the  physician  is  called  as  a  witness  by  the 
patient,  and  the  waiver,  once  made,  becomes  irrevocable,  and  cannot  bo 
retracted. 

Action  to  recover  for  damages  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant.    A  judgment  entered  in  favor 
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of  the  plaintiff  in  the  trial  court  was  affirmed  on  appeal  to  the 
general  term. 

William  Vanamee,  for  the  appellant. 

William  F.  O'Neill,  for  the  respondent. 

8»  O'BRIEN,  J.  The  responsibility  of  the  defendant  for  the 
personal  injuries  for  which  the  plaintiff  recovered  in  this  case 
depended  upon  questions  of  fact.  The  questions  with  respect  to 
the  defendant's  negligence  and  the  plaintiff's  negligence  contrib- 
uting to  the  injury,  as  well  as  the  nature  and  character  of  the 
contract  under  which  the  plaintiff  was  in  the  defendant's  cars  as 
a  passenger,  were  all  properly  submitted  by  the  learned  trial 
judge  to  the  jury. 

The  only  questions  involved  in  this  appeal  arise  upon  excep- 
tions  taken  by  the  defendant's  counsel  to  the  exclusion  of  certain 
evidence,  offered  by  him,  bearing  upon  the  extent  and  nature  of 
the  plaintiff's  injuries,  and,  hence,  upon  the  question  of  damages. 
It  appears  from  the  record  that,  about  the  time  of  the  commence- 
ment of  this  action,  two  physicians  attended  the  plaintiff  for  the 
purpose  of  making  an  examination  of  her  case,  find  ascertaining 
the  extent  and  nature  of  the  ****  injuries  which  she  received  in 
the  accident  when  in  the  defendant's  cars.  The  plaintiff,  herself, 
called  one  of  them  as  a  witness  in  her  behalf,  at  the  trial,  who 
g.ive  important  testimony  with  respect  to  the  extent  and  char- 
acter of  the  injury.  His  testimony  tended  to  show  that  the 
plaintiff  was  affected  with  some  spinal  trouble  as  the  result  of  the 
accident.  This  opinion  was  based  mainly  upon  the  result  of  the 
personal  examination  of  the  plaintiff's  person  which  he  had  made 
upon  the  occasion  referred  to  with  his  associate  physician.  It 
appeared  that  both  attended  together,  and,  after  removing  the 
plaintiff's  clothing,  made  an  examination  of  her  person  with 
special  reference  to  the  existence  of  some  disease  of  the  spine  as 
the  result  of  the  accident  But  the  plaintiff  did  not  call  the  other 
ph}'8ician,  and,  before  the  close  of  the  proofs,  the  defendant 
called  him  and  propounded  to  him  certain  questions,  intended  to 
elicit  his  opinion  as  to  the  nature  and  extent  of  the  plaintiff's  in- 
juries from  his  observation  and  examination  of  her  person  on 
the  occasion  referred  to.  These  questions  were  all  objected  to 
as  inadmissible  under  section  834  of  the  code.  The  court  sus- 
tained the  objection  and  the  de/endant  excepted.  These  excep- 
tions fairly  raise  the  question  as  to  the  defendant's  right  to  the 
testimony  of  the  witness.  The  learned  counsel  for  the  defendant 
contends  that  it  should  have  been  admitted,  for  the  reason  that 
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the  physician  did  not  attend  in  any  professional  capacity,  but 
for  the  purpose  oi  qualifying  himself  as  a  witness,  and  that  the 
examination  was  not  for  the  purpose  of  enabling  him  to  prescribe 
for  the  plaiatflff.  It  is  quite  true  that,  before  this  testimony  could 
properly  be  excluded,  it  must  appear  that  the  relation  of  patient 
and  physician  existed  between  the  plaintiff  and  the  witness,  and 
we  think  that  it  appears  quite  clearly  in  the  record  that  the  wit- 
n^s  went  to  the  plaintiff's  house,  on  the  occasion  when  he  made 
the  examination,  as  a  consulting  physician,  and  that  all  the  infor- 
mation that  he  acquired  with  reference  to  her  condition  was  in 
that  capacity.  Moreover,  it  appear  that  the  witness  had  been, 
until  a  short  time  before,  the  plaintiff's  regul'ar  physician,  and 
that  she  consulted  him  with  reference  to  the  injury  in  ques- 
tion. ®*  There  can  be  no  doubt  upon  the  facts  that  both  phy- 
sicians attended  the  plaintiff  upon  the  occasion  of  the  examina- 
tion as  heo"  physicians,  in  order  to  prescribe,  or  at  least  to 
diagnose  the  case,  and  to  give  such  opinion  and  advice  as  the  na- 
ture of  the  injur}'-  required. 

It  is  also  urged  thait  the  questions  put  to  the  witness  and  ex- 
cluded were  admissible  for  the  purpose  of  impeaching  the  other 
physician  who  had  been  sworn  by  the  plaintiff.  Without  reference 
to  the  answer  which  the  plaintiff's  counsel  makes  to  this  point, 
namely,  that  this  method  of  introducing  the  testimony  would  be 
a  plain  evasion  of  the  statute,  it  is  quite  sufficient  to  say  that  the 
questions  were  not  framed  in  such  a  way  as  to  permit  an  answer 
for  the  purpose  of  impeachment.  In  order  to  present  such  a 
point,  the  record  must  show  that  some  specific  question  was  put 
to  Dr.  Payne,  the  phyisieian  sworn  by  the  plaintiff,  as  to  some  aot 
or  admission,  at  the  consultation  or  afterward,  by  him,  eontra- 
dictory  of,  or  inconsistent  with,  his  testimony  at  the  trial  which 
was  answered  in  the  negative,  or  at  least  not  admitted,  and  that 
the  same  question  was  propounded  to  Dr.  De  Kay,  the  physician 
called  by  the  defendant  and  the  impeaching  witness.  An  exam- 
ination of  the  record  shows  that  this  rule  was  not  complied  with, 
and  the  testimony  was  not,  therefore,  admissible  upon  any  ground 
now  urged  by  the  defendant.  The  only  ground  upon  which  the 
exceptions  can  be  sustained  is,  that  the  plaintiff,  by  requiring  one 
of  the  physicians  as  her  own  witness  to  disclose  the  facts  and 
results  of  the  examination  and  consultation  and  make  public  what 
took  place  between  the  plaintiff  and  her  two  physicians,  has 
waived  the  privilege  and  can  no  longer  impose  silence  on  the 
other.  It  is  a  case  where  two  physicians  attended  the  patient, 
both  holding  professional  nelations  to  her,  and  in  a  suit  in  which 
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the  nature  and  extent  of  her  injuries  (as  tlien  aippcaring)  is  the 
important  inquiry,  pIio  -ills  one  of  them  and  the  defendant  the 
•other.  She  has  the  r.^...,  unquestionably,  to  avail  herself  of  the 
testimony  of  the  one  which  she  thinks  will  be  the  most  favorable 
for  her  case,  but  the  question  is,  whether  she  can  at  the  same 
time  deprive  the  ®*  defendant  of  the  benefit  of  the  testimony  of 
the  other.  If  she  elects  to  waive  her  privilege  as  to  one,  and  re- 
quires him  to  make  the  consultation  public  and  to  disclose  the 
information,  does  she  not  necessarily  waive  it  as  to  the  other?  If 
this  is  not  so,  the  statute  would  seem  to  be  a  serious  obstacle  in 
such  cases  to  the  attainment  of  truth  and  justice.  The  proposi- 
tion that  a  patient  who  has  retained  or  employed  two  or  more 
professional  men,  under  such  circumstances  tlnat  none  cd  them 
are  permitted  to  disclose  the  information  thus  obtained,  except 
with  his  consent,  can  call  one  of  them  as  a  witness  to  disclose 
what  took  place  when  all  were  present,  and  at  the  same  time  en- 
join silence  on  all  the  rest,  appears  to  be  so  unfair  and  unreason- 
able that  it  challenges  investigation  before  accepting  it  as  a  rule 
of  law.  The  statute  provicles  tliat  the  physician  may  be  called  as 
a  witness  when  the  patient  expressly  waives  the  privilege.  It  is 
held  that  such  waiver  may  be  made  on  the  part  of  the  patient  by 
calling  him  as  a  witness:  In  re  Oolenuan,  111  N.  Y.  220;  Rosseau 
▼.  Bleau,  131  N.  Y.  177;  27  Am.  St  Rep.  578;  Alberti  y.  New 
York  etc.  R.  R.  Co.,  118  N.  Y.  77. 

In  this  case,  it  was  the  privilege  of  the  plaintiff  to  insist  that 
both  physicians  should  remain  silent  as  to  all  information  they 
obtained  at  the  consultation,  but  she  waived  this  privilege  when 
she  called  Dr.  Pa}Tie  as  a  witnees  and  required  him  to  disclose 
it.  The  plaintiff  could  not  sever  her  privilege  and  waive  it  in 
part  and  retain  it  in  part.  If  she  waived  it  at  all,  it  then  ceased 
to  exist,  not  partially,  but  entirely.  The  testimony  of  Dr.  Payne 
having  been  given  in  her  behalf,  every  reason  for  excluding  that 
of  his  associate  ceased.  The  whole  question  turns  upon  the  legal 
consequences  of  the  plaintiff's  act  in  calling  one  of  the  physicians 
as  a  witness.  She  then  completely  uncovered  and  made  pubUc 
what  before  was  private  and  confidential.  It  amounted  to  a  con- 
sent on  hor  part  that  all  who  were  present  at  the  interview  might 
spwik  freely  as  to  what  took  place.  The  seal  of  confidence  was 
removed  entirely,  not  merely  broken  into  two  jwirts  and  one  part 
removed  and  the  other  retained. 

I  have  not  been  able  to  find  any  controlling  authority  in  *• 
this  court  in  support  of  the  idea  that  the  waiver  applied  only  to 
the  witness  that  the  plaintiff  called.    On  the  oontrary,  the  prin> 


Dec.  1895.]      Morris  v.  New  York  etc.  Ry.  Co.  679 

ciple  decided  in  McKinney  v.  Grand  Street  etc.  E.  E.  Co.,  104  N". 
Y.  352,  supports  the  views  herein  erpressed.  That  was  a  case 
where  the  plaintiff  called  and  examined  her  own  physician  as  to 
her  physical  condition  on  the  first  trial.  On  a  subsequent  trial, 
he  was  called  by  the  defendant,  and  the  same  objection  was  made 
to  his  testimony  that  was  made  in  the  case  at  bar.  This  court 
held  that  it  was  admissible,  on  the  grO'Und  that  the  statutory  pro- 
hibition having  once  been  expressly  waived  by  the  patient,  and 
the  waiver  acted  upon,  it  could  not  be  recalled,  but  the  informa- 
tion was  open  to  the  consideration  of  the  entire  public,  and  the 
patient  was  no  longer  privileged  to  forbid  its  repetition.  The 
reasoning  of  Chief  Judge  Euger  in  support  of  these  propositions 
in  that  case  is  applicable  here.  It  furnishes  a  safe  basis  for  hold- 
ing that  when  a  waiver  is  once  made  it  is  general  and  not  special, 
and  its  effect  cannot  properly  be  limited  to  a  particular  purpose 
or  a  particnlar  person. 

After  the  information  has  once  been  made  public,  no  further 
injury  can  be  inflicted  upon  such  rights  and  interests  of  the  pa- 
tient as  the  statute  was  intended  to  protect,  by  its  repetition  at 
another  time  or  by  another  person. 

In  Marx  v.  Manhattan  Ey.  Co.,  56  Hnn,  575,  it  was  held  that 
the  plaintiff,  by  testifying  to  what  had  taken  place  between  him- 
self and  his  physician,  had  waived  his  right  to  object  to  the  ex- 
amination of  the  latter  when  called  as  a  witness  for  the 
defendant. 

In  Treanor  v.  Manhattan  Ey.  Co.,  28  Abb.  N.  C.  47,  it  was 
held  that  the  plaintiff,  by  simply  disclosing,  as  a  witness,  his 
physical  condition  in  consequence  of  the  defendant's  acts,  waived 
the  right  to  object  to  his  physician's  testimony  when  called  by  the 
defendant.  I  have  not  been  able  to  find  that  either  of  these  cases 
came  to  this  court.  The  one  last  cited  certainly  pushes  the  prin- 
ciple too  far.  The  other  may  also  be  open  to  some  doubt,  and 
both  are  cited,  not  as  controlling  authority,  but  in  order  to  show 
the  views  that  very  able  ^'*  jurists  have  entertained  with  respect 
to  the  construction  of  the  statute. 

In  Hope  V.  Troy  etc.  E.  E.  Co.,  40  Hun,  438,  it  was  held  that 
the  plaintiff,  by  waiving  her  right  to  object  in  respect  to  one  phy- 
sician, whom  she  had  called  as  a  witness  in  her  own  behalf,  did 
not  thereby  waive  her  objection  to  the  examination  of  other  phy- 
sicians who  had  attended  her  at  other  times  when  called  by  the 
defendant.  This  case  was  affirmed  in  this  court  without  an  opin- 
ion (Hope  V.  Troy  etc.  E.  E.  Co.,  110  N.  Y.  643)  by  a  bare  ma- 
jority.   It,  however,  presented  a  very  different  question  from  the 
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one  involved  in  the  case  at  bar.  The  question  here  arises  with 
respect  to  a  single  consultation  or  interview  between  the  plain- 
tiff and  the  two  physicians,  and  not  to  se]>arate  and  distinct  trans- 
actions with  as  many  different  physicians.  In  the  latter  case, 
there  is  good  reason  for  holding  that  the  waiver  of  the  privilege 
applies  only  to  such  consultations  or  transactions  as  the  witness 
who  is  reqiiired  by  the  patient  to  make  the  disclosure  has  par- 
tioipated  in.    That  rule  is  broad  enough  for  this  case. 

The  case  of  Record  v.  Saratoga  Springs,  46  Hun,  448,  was  un- 
doubtedly quite  similar,  if  not  identical  in  its  facts,  with  the  case 
at  bar.  The  testimony  of  the  associate  physician  was  excluded, 
and  the  general  term  affirmed  the  decision.  The  case  was  de- 
cided by  two  judges,  and  it  is  evident  from  the  opinion  of  one, 
at  least,  that  the  decision  turned  upon  the  broad  prohibitory 
words  of  the  statute,  and  not  upon  the  provision  which  permits 
the  patient  to  waive  the  objection.  These  words  are  certainly 
broad  enough  to  prohibit  the  testimony  of  every  physician  who 
has  obtained  information  in  a  professiona.1  capacity,  but  the  stat- 
ute does  not  attempt  to  define  what  shall  in  any  case  constitute  a 
waiver.  That  is  left  to  be  determined  by  the  courts  with  refer- 
ence to -the  facts  of  every  case,  upon  general  principles  of  reason 
and  justice. 

While  the  case  last  cited  subsequently  came  to  the  second  divi- 
sion of  this  court,  it  was  affirmed  without  an  opinion:  Record  v. 
Saratoga  Springs,  120  N,  Y.  646.  In  this  condition  of  the  au- 
thorities, we  must  rc£rard  the  question  as  still  open.  We  tliink 
tliat  a  construction  ^^  of  the  statute  which  permits  a  patient, 
who  has  been  attended  by  two  physicians  at  the  same  examination 
or  consultation,  to  call  one  of  them  as  a  witness  to  prove  what 
took  place  or  what  he  learned,  thus  making  public  the  whole 
interview,  and  still  retain  the  right  to  object  to  the  other,  is 
unreasonable  and  unjust,  and  should  not  be  followed.  The 
waiver  is  complete  as  to  that  consultation  when  one  of  them  is 
used  80  e  witness.  The  considerations  and  reasons  upon  which  tlio 
statute  was  founded  im  longer  exist  when  full  disclosure  is  made 
by  either  with  the  consent  of  the  patient,  and  every  party  to  the 
transaction  tlius  disclosed  is  relieved  from  any  injunction  of  se- 
arecy.  The  patient  cannot  limit  the  scope  or  efTect  of  the  waiver 
when  made,  any  more  than  she  can  recall  it.  Wlien  the  plaintiff 
in  this  case  called  one  of  the  physicians,  who  disclosed  the  whole 
consultation,  the  law  determined  the  legal  effect  of  that  act,  irre- 
spective of  any  mental  reservations  on  her  part.  Upon  every 
principle  of  reason  and  justice,  this  act  amounted  to  a  waiver  of 
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the  right  to  object  to  the  testimony  of  the  other  physician,  when 
called  by  the  defendant,  as  to  the  same  transaction. 

For  these  reasons,  we  think  the  testimony  excluded  was  admis- 
sible, and  that  the  judgment  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

WITNESSES  — WAIVER  OF  RIGHT  TO  SECRECY.— Where,  in 
an  action  for  malpractice,  the  plaintiff  testifies  to  an  occurrence  in  his 
Bickroom,  the  physician  himself,  or  one  present  as  a  consulting  physi- 
cian, may  testify  as  to  the  occurrence.  The  plaintiff,  bj'  opening  the 
matter  to  investigation,  removes  the  obligation  of  secrecy  on  the  de- 
fendant's part:  Lane  v.  Boicourt,  128  Ind.  420;  25  Am.  St.  Rep.  442. 
See,  also,  the  extended  note  tu  Thompson  v.  Isb,  17  Am.  St.  Rep.  566, 
870. 


Evans  v.  Keystone  Gas  Company. 

[148  New  York,  112.] 

A  GAS  COMPANY,  though  it  has  the  right  to  use  the  public 
streets,  is  bound  to  condr  ct  its  operations  so  as  not  to  inflict  injury  upon 
neighboring  property. 

IF  A  GAS  COMPANY  PERMITS  ITS  PIPES  in  the  public  streets 
to  be  out  of  repair,  so  that  gas  escaping  therefrom  kills  shade  trees  stand- 
ing in  such  streets,  the  owner  thereof  is  entitled  to  recover  compensation 
from  the  gas  company. 

EVIDENCE  THAT  TREES  OTHER  THAN  THOSE  for  the  kill- 
ing of  which  plaintiff  is  seeking  to  recover  from  a  gas  company  were  also 
injured  by  gas  escaping  from  its  pipes  is  admissible,  because  it  tends  to 
show  that  the  same  causes  which  killed  plaintiff's  trees  similarly  affected 
others  in  the  same  neighborhood  and  exposed  to  the  same  peril. 

THE  MEASURE  OF  DAMAGES  RECOVERABLE  FOR  THE 
DESTRUCTION  OF  SHADE  TREES  on  the  plaintiff's  premises  is  the 
difference  between  the  value  of  such  premises  before  and  after  such  de- 
struction. 

Action  to  recover  compensation  for  damages  alleged  to  have 
been  suffered  by  the  plaintiff  through' the  destruction  of  shade 
trees  in  front  of  his  premises,  by  the  escaping  of  gas  from  pipes 
belonging  to  the  defendant  corporation,  which  was  engaged  in 
the  business  of  distributing  and  selling  gas  in  the  village  of  Olean. 
A  judgment  was  entered  in  the  trial  court  in  favor  of  the  plain- 
tiff, and  affirmed  on  appeal  to  the  general  term. 

C.  S.  Cary,  for  the  appellant. 

Fred  L.  Eaton,  for  the  respondents. 

***  GRAY,  J.  This  action  was  brought  to  recover  damages 
of  the  defendant  for  the  injury  caused  to  shade  ta^eee  belonging  to 
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the  plaintiff,  by  the  escape  of  natural  gas  from  a  main,  or  pipe, 
laid  along  the  street  bounding  his  premises.  The  negligence 
charged  is,  that  the  gas  main  was  so  carelessly  laid,  constructed, 
and  maintained  as  to  permit  the  escape  of  the  gas  in  lairge  quan- 
tities, and  to  cause  the  death  of  the  trees.  Upon  the  trial,  it  ap- 
peared that  there  were  three  large  maple  trees  in  front  of  the 
premises,  of  a  diameter  ranging  from  twelve  to  sixteen  in<dies, 
which  shaded  the  west  end  of  the  plaintiff's  house  and  plot. 

Plaintiff  testified  that,  after  he  oommefnced  to  reside  upon  the 
premises  in  question,  the  defendant  constructed  this  new  line, 
for  the  purpose  of  conveying  naturtQ  gas,  and  that,  thereafter, 
there  was  a  perceptible  and  constant  escape  of  gas  in  large  quan- 
tities, until  the  pipes  were  taken  up  and  calked.  He  described 
the  decay  and  death  of  his  grass  and  trees  in  successive  years,  dur- 
ing the  time,  and  how,  after  the  calking  of  the  gas  line,  he  reset 
trees  which  lived  and  grew.  He  also  testified  to  the  effect  of  nat- 
ural gas  upon  the  surrounding  earth  in  depriving  it  of  moisture. 
Other  witnesses  corroborated  him  with  respect  to  the  leakage  of 
gas,  the  death  of  trees  and  vegetation  during  the  time,  and  the 
dry  condition  of  the  soil  near  the  places  where  the  leakages  were 
perceptible.  As  against  this  evidence,  the  defendant  sought  to 
show  that  the  leaks  were  insignificant;  that  the  dryness  of  the 
earth  about  them  w&a  confined  to  a  small  area,  and  that  the 
plaintiff's  branch  pipe  and  lamp-post  were  out  of  repair  and  per- 
mitted ^^^  the  escape  of  gas.  The  defendant  gave  evidence 
that  its  line  was  properly  constructed  and  kept  in  repair,  and 
that  it  had  not  been  negligent  in  connection  with  the  operation 
of  its  business.  Without  commenting  at  length  upon  the  evi- 
dence, we  feel  constrained  to  hold  that  whatever  the  doubt 
which  arises  in  the  mind,  as  to  the  certainty  of  the  loss  of  the 
shade  trees  being  due  to  the  leakage  of  gas  from  the  defendant's 
main,  there  was  enough  in  the  facts  and  circumstances  of  the 
case  to  support  the  verdict  which  the  jury  rendered.  It  may  not 
be  altojjether  satisfactory;  but  we  cannot  say,  as  matter  of  law, 
that  the  injury  to  the  plaintiff's  place  was  not  due  to  the 
causes  described.  The  evidence  whs  conflicting  upon  that  ques- 
tion, as  it  was  upon  the  condition  of  defendant's  pipes,  and  per- 
mitted of  opposing  inferences  by  the  jury.  Their  verdict  can- 
not be  said  to  rest  upon  mere  surmise;  for  they  had  facts  testified 
to,  which,  if  they  believed,  would  account  for  plaintiff's  loss  of 
his  trees  as  he  charged  it  to  be.  If  we  could  see  that  the  ver- 
dict could  only  have  been  reached  by  conjecture,  we  should  not 
heattte  to  reverse  the  judgment^  upon  the  exception  of  defend- 
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ant  to  the  refusal  to  direct  a  verdict  in  its  favor.  The  evidence 
rises  to  a  higher  level  than  that  of  speculation.  The  coinci- 
dence of  the  decay  and  death  of  vegetation  with  the  existence 
of  the  leakage  of  a  large  amount  of  gas,  after  the  laying  of  the 
new  main  and  until  its  recalking,  and  the  fact  of  a  healthful 
growth  after  the  recalking  could  be  regarded  by  the  jury,  in  view 
of  all  the  evidence,  as  leading  to  the  conclusion  that  the  effect 
of  the  natural  gas  escaping  in  the  earth  and  in  the  atmosphere 
was  to  cause  the  ocouTrenoes  complained  of. 

Doubtless,  the  defendant  was  lawfully  in  the  street;  but  it 
was  bound  to  use  its  rights  and  to  conduct  its  operations  so  as 
not  to  inflict  injury  upon  neighboring  property.  If  we  admit 
the  possibility  of  an  inference  from  the  evidence  that  the  injury 
to  plaintiff's  property  was  from  the  causes  alleged,  there  is  no 
difficulty  in  sustaining  the  recovery  upon  the  principle  of  law 
above  alluded  to. 

The  appellant  says  that  errors  were  committed  upon  the  *^® 
trial,  for  which  the  judgment  should  be  reversed.  The  plaintiff 
was  permitted  to  testify  as  to  the  condition  of  trees  upon  the 
street  beyond  his  place,  after  the  construction  of  the  defendant's 
gas  line.  The  objection,  now  insisted  upon,  was  after  the  an- 
swer of  the  witness  and  went  to  the  materiality  of  the  evidence; 
but,  overlooking  the  question  of  practice,  we  have  no  doubt  of 
the  admissibility  of  the  evidence.  The  issue  turned  upon  the 
question  of  whether  the  escaping  gas  would  account  fox  the  in- 
jury to  plaintiff's  trees,  and  any  evidence  showing,  or  tending  to 
show,  that  trees  in  the  immediate  vicinity  were  similarly  and  si- 
multaneously affected  was  competent.  The  two  points  for  the 
jury  to  bo  convinced  upon  were,  Was  natural  gas  carelessly  suf- 
fered to  escape  from  the  gas  main?  and.  Was  it  the  procuring 
cause  of  the  destruction  of  vitality  in  vegetation?  Whatever 
testimony  bore  upon  these  questions  was  admissible,  and  tended 
to  elacidate  the  matter  for  consideration. 

The  witness  was  asked  to  state  the  value  of  the  trees  in  ques- 
tion. The  objection  was  as  to  the  competency  of  the  witness  to 
testify  on  that  subject  and  as  to  the  materiality  of  the  evidence 
"at  this  stage  of  the  case."  The  argument  now  is,  that  the  evi- 
dence was  incompetent  on  the  question  of  the  damage.  That  is 
true,  and  the  rule  in  such  a  case  as  this  is  the  difference  between 
the  value  of  the  land  before  and  after  the  injury.  This  rule  was 
lately  examiued  in  the  light  of  the  authorities  by  the  second  di- 
vision of  this  court,  in  Dwight  v.  Elmira  etc.  E.  E.  Co.,  132  N.  Y. 
199,  and  was  tliere  approved  of.    The  court  in  that  case  held  it 
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applicable  to  the  case  of  a  loss  of  shade  or  of  fruit  trees,  and  held 
the  principle  of  recovery  to  be  the  damage  to  the  realty,  if  any, 
occasioned  by  the  removal  of  the  trees.  But  the  objection  ar- 
gued was  not  based  upon  that  ground;  nor  was  it  in  the  slightest 
de^ec  suggested.  The  witness,  with  a  remarkable  appreciation 
of  the  rule  which  governed  his  case,  did  not,  at  first,  answer  as 
interrogated;  but  responded  that  he  "would  consider  his  place 
worth  fifteen  hundred  dollars  more  than  it  is,"  obviously  having 
in  mind  its  value  with  the  trees  as  they  were.  When  ^^"^  again 
requested  to  give  the  value  of  the  trees,  no  objecrtion  was  made, 
and  then  he  answered  reaponsively  to  the  question.  Subse- 
quently, witnesses  competent  to  speak  upon  the  subject  gave  evi- 
dence as  to  the  value  of  the  plaintiff's  lands  before  the  decay  or 
death  of  the  trees,  and  as  to  its  value  upon  the  asarumption  of  the 
trees  being  decayed  or  dead,  thus  conforming  the  case  to  the 
proper  rule,  and  the  trial  judge  also  so  charged. 

We  Bee  no  justification  for  interfering  with  the  recovery,  and 
the  judgment  of  the  general  term  should  be  Eifl&rmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 

GAS  COMPANIES— DUTY  OF  IN  LAYING  MAINS  IN  STREETS 
A  ga8  company  having  mains  and  pipes  laid  in  the  streets  of  a  city  owes 
a  duty  to  the  owners  of  realty  therein  to  use  reasonable  and  ordinary 
care  in  so  planting  its  mains  and  pipes  as  to  prevent  the  escape  of  gas 
therefrom  in  Ruch  quantities  as  to  become  dangerous  to  life  or  property: 
MiBsissnewa  Min.  Co.  v.  Patton,  129  Ind.  472;  28  Am.  St.  Rep.  203,  and 
note  with  the  cases  collected.  See,  also,  the  extended  note  to  Shepard 
T.  Milwaukee  Gas  etc.  Co.,  70  Am.  Dec.  488. 

DAMAGES— DESTRUCTION  OF  TREES.— When  forest  trees  grown 
to  maturity,  or  nursery  trees  intended  for  marketing,  are  cut  down  or 
otherwise  destroyed,  the  measure  of  damages  is  their  value  separated 
from  the  soil,  but,  even  in  the  case  of  full-grown  trcef,  their  owner  may 
recover  damages  to  his  land  consinting  of  the  difference  in  value  of  the 
land  before  and  after  their  cutting  or  other  destruction:  Dwight  v. 
Elmira  etc.   B.  B.  Co.  132  N.  Y.  199;  28  Am.  St.  Bep.  663,  and  note. 
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A  MORTGAGE  CANNOT.  APTER  PAYMENT,  BE  BETflSUED 
•o  as  to  secure  another  loan,  where  the  lender  knows  of  such  payment, 
though  there  is  an  oral  agreement  that  the  mortgage  shall  be  assigned  to 
him. 

WHERE  A  MORTGAGE  IS  A  LIEN  MEBELY,  its  payment 
li«oewarily  discharges  the  lien  and  extinguishes  the  mortgage. 

MORTGAGEE.  RK.VIVING  A  SATISFIED  MORTiJAGE  AS 
AGAINST. — A  MOKTCIAGEE,  taking  his  mortgage  while  a  prior  paid 
mortgage  remains  unsatisfied  of  record,  cjinnot  \>v.  compelled  to  occupy 
the  position  of  a  second  mroigagee  by  proof  of  an  oral  agreement  that  tD» 
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first  mortgage  Bhould  remain  in  force  for  the  purpose  of  securing  a  loan 
made  after  it  has  been  discharged  by  payment. 

THE  STATUTE  OF  FRAUDS  does  not  permit  a  mortgage  to  be 
created  on  land  without  a  writing,  and  it  therefore  does  not  permit  a 
mortgage  which  has  been  paid  to  be  revived  or  reissued  by  subsequent 
oral  agreement. 

Action  to  foreclose  a  mortgage.  The  sale  realized  more  mon- 
eys than  were  necessary  to  discharge  the  claim  of  the  plaintiff, 
and  the  surplus  was  claimed  by  ceirtain  parties  under  the  circum- 
stances stated  in  the  opinion  of  the  court. 

Abram  I.  Elkus  and  Edward  C.  James,  for  the  appellant. 

George  Bliss,  respondent,  in  person. 

*»''  ANDREWS,  C.  J.  The  controversy  relates  to  the  dispo- 
sition of  surplus  moneys  arising  on  a  foreclosure  of  a  mortgage. 
One  Eobert  claims  a  prior  lien  thereon  as  assignee  of  a  mortgage 
made  by  the  defendant  Striker  to  one  Weil,  dated  May  15,  1891, 
payahle  June  18,  1891,  for  one  thouisand  dollars,  recorded  May 
18,  1891.  The  mortgage  was  paid  at  maturity  by  Striker,  the 
mortgagor  ^and  owner  of  the  equity  of  redemption,  to  Weil,  the 
mortgagee,  who  on  the  same  day  executed  and  delivered  to 
Striker  a  satisfaction  of  the  mortgage,  together  with  the  bond, 
but  the  mortgage  was  then  in  the  register's  ofB.ce,  and  for  that 
reason  was  not  delivered  to  Striker.  The  mortgage  was  paid  in 
uBual  course,  and  at  the  time  of  the  payment  there  was,  so  far 
OS  appears,  no  intention  on  the  part  of  Striker,  and  no  understand- 
ing between  him  and  the  mortgagee,  that  the  mortgage  should  be 
kept  alive.  Subsequently,  on  July  2,  1891,  Striker  applied  to 
Bohert  (a  partner  of  Weil)  for  a  loan  of  one  thousand  dollars,  on 
the  security  of  this  extinguished  mortgage,  and  the  loan  was 
mado.  Striker  *®®  deKvering  to  Eobert  at  the  time  the  bond  and 
the  satisfaction,  and  stating  that  Weil  would  assign  the  mort- 
gage to  him.  The  assignment  was  subsequently  made,  but  not, 
as  we  infer,  until  after  the  mortgage  executed  to  Bliss,  the  other 
claimant  of  the  surplus.  The  Bliss  mortgage  was  executed  by 
Striker  to  Bliss  August  28,  1891,  and  covered  the  same  premises 
embraced  in  the  Weil  mortgage,  and  was  given  to  secure  a  loan  of 
fifteen  hundred  dollars  made  by  Bliss  to  Striker,  but  in  form 
was  an  absolute  deed,  and  was  recorded  November  11,  1891. 
Bliss,  when  he  took  his  mortgage,  made  no  search  of  the  title, 
and  had  constructive  notice  only  of  the  Weil  mortgage.  The 
question  is,  whethetr  Robert  or  Bliss  is  entitled  to  the  surplus 
moneys.  We  think  the  conclusion  of  the  general  term  that  Bliss 
is  entitled  to  them  is  correct. 
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The  Weil  mortgage  was  eitmguished  by  payment  before 
Striker  applied  to  Robert  for  a  loan,  and  Robert  had  notice  that 
the  mortgage  had  been  paid  by  Striicer.  Striker  delivered  to 
him  the  satisfaction  executed  by  Weil,  and  there  is  no  pretense 
that  it  did  not  represent  the  actual  fact  that  Strikex  hal  paid  the 
mortgage.  What  Striker  undertook  to  do  was  to  reissue  the 
mortgage  and  the  bond  to  secure  another  loan  equal  to  the 
amount  of  the  mortgage.  Robert  assented  to  tiiis  proposition, 
and  made  the  loan  on  the  faith  of  the  proposed  security.  But 
there  was  no  writing  and  no  actual  assignment  of  the  mortgage 
until  after  Bliss  had  taken  his  mortgage.  All  that  Robert  had 
until  the  assignment  was  made  was  the  possession  of  the  bond 
and  the  satisfaction  of  the  mortgage  and  the  verbal  agreement  of 
Striker  that  the  mortgage  should  be  assigned. 

In  this  state,  a  mortgage  is  a  lien  simply,  and  the  general 
principle  is  well  settled  that  on  payment  the  lien  is  ipso  facto 
discharged  and  the  mortgage  extinguished.  There  are  many 
cases  where,  for  purposes  connected  with  the  protection  of  the 
title  or  the  enforcement  of  equities,  what  is  in  form  a  payment 
of  a  mortgage  will  be  treated  as  a  purchase,  so  as  to  preserve 
rights  which  might  be  jeoparded  if  the  transaction  was  treated 
as  a  payment.  But  we  know  of  no  principle  which  permits  *®® 
a  mortgagor  who  has  paid  his  mortgage  and  taken  a  satisfaction, 
there  being  at  the  time  no  equitable  reason  for  keeping  it  afoat, 
subsequently  to  resuscitate  and  reissue  it  as  security  for  a  new 
loan  or  transaction,  and  especially  where  the  rights  Oif  third  par- 
ties are  in  question.  It  would  make  no  difference  in  our  view 
whether  the  reissue  of  the  mortgage  was  before  or  after  new 
rights  and  interests  had  intervened.  We  do  not  speak  of  the 
position  of  a  subsequent  grantee  or  mortgagee  having  actual 
notice  of  the  reissue  of  a  satisfied  mortgage  before  he  takes 
his  mortgage  or  deed.  It  is  possible  that  the  circumstances  of 
the  reissue  may  be  such  as  to  furnish  ground  for  a  court  of  equity 
to  intervene  and  compel  the  execution  of  a  new  mortgage,  to  ac- 
complish the  real  purpose  of  the  parties,  and  notice  of  such  cir- 
cumstances to  the  subsequent  grantee  or  mortgagee  might,  per- 
haps, under  special  conditions,  subject  his  riglit  to  the  prior 
equity.  But  the  contention  that  a  person,  having  at  the  time 
notice  that  a  mortgage  had  been  paid  by  the  mortgagor  in  usual 
course,  can,  by  a  verbal  arrangement  between  liimsclf  and  the 
mortgagor,  give  the  extinct  mortgage  vitality  again  as  security 
for  a  new  loan,  bo  as  to  give  it  priority  over  a  subsequent  con* 
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veyance  or  mortgage  is  not  justified  by  the  authorities  in  this 
state. 

The  statute  of  frauds  does  not  permit  mortgages  on  land  to  be 
created  without  writing.  The  reissue  of  a  dead  mortgage,  if 
effect  is  given  to  the  transaction,  is  in  substance  the  creation  of  a 
new  mortgage.  If  this  was  permitted,  it  would  furnish  an  easy 
way  to  evade  the  statute.  The  law  wisely  requires  that  instru- 
ments by  which  land  is  conveyed  or  mortgaged  should  be  exe- 
cuted with  solemn  forms,  and  that  their  existence  should  be 
made  known  through  a  system  of  registry,  so  as  to  protect  those 
subsequently  dealing  with  the  premises.  Public  policy  requires 
that  dealings  with  land  should  be  certain,  and  that  transactions 
affecting  the  title  should  be  open,  and  that  secret  agreements 
should  not  be  permitted  by  which  third  persons  may  be  misled 
or  deceived.  It  would  be  a  convenient  cloak  for  fraud  if  a 
mortgagor,  having  paid  a  mortgage,  could  retain  it  in  his  pos- 
session uncanceled  of  record  ^^^  and  reissue  it  at  pleasure.  A 
party  taking  from  a  mortgagor  a  reissued  mortgage  has  notice 
which  should  put  him  upon  inquiry,  and  he  takes  at  the  peril 
that  it  has  in  fact  been  paid. 

In  the  present  case,  not  only  had  the  mortgage  been  paid  be- 
fore Eobert  made  his  loan,  but  he  knew  the  fact  from  incontesta- 
ble evidence.  If  he  had  received  an  actual  assignment  before 
Bliss  had  taken  his  mortgage,  he  would  not,  we  think,  have  been 
entitled  to  preference.  Upon  the  facts  actually  existing,  he  had 
merely  an  agreement  for  an  assignment,  which  at  most  created 
an  equity  enforceable  by  equitable  action,  and  ^meanwhile  Bliss 
had  obtained  a  legal  mortgage,  having  no  notice  of  the  agree- 
ment. Bliss  had  constructive  notice  of  the  mortgage  to  Weil. 
His  mortgage  was  subject  to  that  encumbrance,  unless  the  mort- 
gage had  been  paid.  But  he  did  not  take  subject  to  an  arrange- 
ment between  Striker  and  Robert  to  revive  the  mortgage,  the 
lien  of  which  had  been  extinguished  by  pajonent.  The  case  of 
Mead  v.  York,  6  N.  Y.  449,  57  Am.  Dec.  467,  is  a  direct  author- 
ity upon  the  question  here  presented.  It  was  there  held  that  a 
mortgage,  after  being  once  paid  by  the  mortgagor,  cannot  be  kept 
alive  by  a  parol  agreement  as  security  for  a  new  liability  incurred 
for  the  mortgagor  as  against  the  latter's  subsequent  judgment 
creditors:  See,  also,  Cameron  v.  Irwin,  5  Hill,  273;  Jones  on 
Mortgages,  sec.  943,  and  cases  cited. 

The  appellant  refers  to  two  cases  upon  which  he  particularly 
relies — ^Kellogg  v.  Ames,  41  N.  Y.  259,  and  Coles  v.  Appleby, 
87  N.  Y.  114.    Kellogg  v.  Ames,  41  N.  Y.  259,  was  an  action  to 
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forecloee  a  mortgage  which  the  plaintiff  hefore  maturity  pur- 
chased from  one  Douglass,  who  held  an  assignment  thereof  from 
the  mortgagees,  regular  in  form,  the  plaintiff  paying  therefor  the 
full  amount  thereof.  Douglass  was  not  a  party  to  the  instru- 
ment, and  he  represented  to  the  plaintiff,  at  the  time  of  the  pur- 
chase by  the  latter,  that  the  mortgage  was  a  valid  and  subsisting 
security,  and  the  plaintiff  purchased  in  reliance  thereon,  and 
took  an  assignment  from  Douglass,  which  he  placed  on  record. 
Douglass  subsequently  cwiveyed  the  premises  to  the  *®*  defend- 
ant Ames.  It  appeared  that  Douglass,  after  the  mortgage  waa 
executed,  had  taken  a  conveyance  of  the  equity  of  redemption 
in  the  land  from  the  mortgagors,  subject  to  the  mortgage  which 
in  the  deed  to  him  he  covenanted  to  pay.  It  also  appeared  that 
he  thereafter,  and  before  the  assignment  to  the  plaintiff,  had  de- 
livered to  the  mortgagees  from  time  to  time  hardware,,  which 
by  agreement  they  accepted  in  full  payment  of  the  mortgage. 
The  case  came  up  on  findings  of  fact  and  law,  and  the  court  de- 
cided the  case  on  the  findings  alone.  There  was  no  finding  that 
when  the  plaintiff  purchased  the  mortgage  he  knew  of  the  pay- 
ment, or  that  Douglass  owned  the  land  or  had  bound  himself  to 
pay  the  mortgage.  It  was  found  that  when  the  mortgage  waa 
paid  it  was  the  intention  that  the  mortgage  should  be  kept  alive. 
In  pursuance  of  this  intention,  the  mortgagees  assigned  and  de- 
livered the  mortgage  to  Douglass.  The  majority  of  the  court 
held  that  the  plaintiff  could  enforce  the  mortgage,  but  two  of  the 
six  judges  who  concurred  in  the  opinion  stated  that  if  it  had 
been  found  that  the  plaintiff  when  he  took  the  assignment  had 
notice  of  the  payment  by  Douglass,  and  of  his  relation  to  the 
land,  they  would  have  been  of  the  opinion  that  the  plaintiff 
could  not  recover.  So  far  as  appears,  all  the  judges  who  con- 
curred in  the  judgment  may  have  held  the  same  view.  It  was 
held  that  the  principle  of  estoppel  applied  upon  the  facts  found. 
This  case  furnishes  no  precedent  for  the  claim  made  in  the  pres- 
ent case.  It  will  be  observed  that  in  that  case  the  mortgage  waa 
assigned  to  the  plaintiff  before  it  became  due  according  to  its 
terms;  that  it  was  apparently  a  valid  security  in  the  hands  of 
Douglass;  that  the  payments  thereon  were  not  made  by  the  mort- 
gagor, but  by  Douglass,  with  the  intention  and  understanding 
at  the  time  that  it  was  to  be  kept  alive  and  not  satisfied;  that  the 
plaintiff  took  the  assignment  in  good  faith  and  without  notice, 
and  placed  his  assignment  on  record  before  the  conveyance  by 
Douglass  to  Ames.  In  the  present  case,  the  dealing  was  between 
Striker,  the  mortgagor  and  owner  ol  the  premises,  and  Robert, 


Jan.  1896.]  Bogert  v.  Bliss.  689 

in  respect  to  a  past  due  mortgage  vrhicli  Robert  knew  had  been 
****  paid.  Eobert  doubtless  supposed  it  could  be  reissued  by 
Striker,  and  made  his  loan  in  reliance  on  Striker's  consent  that 
Weil  should  assign  the  satisfied  mortgage  to  him  as  security  for 
the  loan.  It  was  not,  in  fact,  assigned  until  after  Bliss  had  taken 
his  mortgage.  In  Coles  v.  Appleby,  87  N.  Y.  114,  the  plaintiff 
claimed  as  assignee  of  a  mortgage  made  by  Benham,  which  one 
Beach  procured  to  be  assigned  by  the  mortgagee  to  the  plain- 
tiff. Beach  had  purchased  the  equity  of  redemption  in  the  land, 
and  bound  himself  to  pay  the  mortgage.  He  subsequently  paid 
the  amount  to  the  mortgagee,  but  under  the  arrangement  that 
the  mortgage  was  not  to  be  satisfied,  but  that  it  should  be  as- 
signed. The  court  sustained  the  right  of  the  plaintiff  to  enforce 
the  mortgage,  saying:  "The  right  of  the  plaintiff  to  enforce  the 
bond  and  mortgage  does  not  rest  upon  a  parol  agreement  to  re- 
store the  mortgage,  but  upon  the  intention  at  the  time  to  pre- 
serve it  aa  a  lien,  shown  by  the  assignment  thereof,  and  the  cir- 
cumstances attending  the  transaction." 

We  find  no  case  which  sustains  the  claim  that  a  mortgage  paid 
by  the  onortgagor,  not  intended  to  be  kept  alive  at  the  time  of 
the  payment,  can  be  thereafter  reissued  by  him  to  secure  another 
loan,  miade  by  a  party  cognizant  of  the  fact,  so  as  to  give  it  va- 
lidity as  against  a  subsequent  purchaser  or  mortgagee. 

The  order  of  the  general  term  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 

Order  affiimed. 

MORTGAGES. — Where  a  mortgage  haa  been  discharged  by  payment 
of  the  debt  secured  thereby,  it  cannot  be  revived  by  a  reloan  to  the 
mortgagor,  to  the  injury  of  one  whose  encumbrance  is  bona  fide  and 
intevenes:  Extended  note  to  Young  v.  Shaner,  5  Am.  St.  Rep.  705. 

MORTGAGES— STATUTE  OF  FRAUDS.— A  verbal  agreement  be- 
tween two  parties  that  land  shall  be  held  as  security  for  future  advances 
is  within  the  statute  of  frauds  and  void:  Curie  v.  Eddv,  24  Mo.  117;  66 
Am.  Dec.  699,  and  note;  McCue  v.  Smith,  9  Minn.  252;  86  Am.  Dec. 
100. 

MORTGAGES— PAYMENT— DISCHARGE  OF  LIEN.— The  satis- 
faction of  a  mortgage  extinguishes  the  encumbrance  upon  the  title  for 
the  benefit  of  whoever  was  owner  at  the  time:  Gale  v.  Mensing,  20  Mo. 
461;  64  Am.  Dec.  197, and  note;  McMillan  v.  Richards,  9  Cal.  365;  70  Am. 
Dec.  655,  and  note.  The  payment  of  the  money  due  upon  a  mortgage  by 
one  who  is  not  a  volunteer  or  intermeddler  operates  as  a  discharge  of  the 
mortgage:  Heisler  v.  Aultman,  56  Minn.  454;  45  Am.  St.  Rep.  486. 
See  also,  the  note  to  Young  v.  Shaner,  6  Am.  St.  Rep.  703. 
AM.  St.  R«p.,  Vol.  LI.  — 44 


690  Farmers'  L.  &  T.  Co.  v.  Bankerb'  etc.  Tel.  Co.   [New  York, 


Farmers'  Loan  and  Trust  Company  v.  Bankers' 
AND  Merchants'  Telegraph  Company. 

[148  Nxw  York,  815.] 

INSOLVENT  CORPORATIONS— preferences.— The  right 
of  a  creditor  of  an  insolvent  corporation  in  the  hands  of  a  receiver  to 
have  a  preference  over  bondholders  under  a  first  mortgage  is  strictiss- 
imi  juris. 

insolvent  corporations.— claims  not  represent- 
ed BY  RECEIVER'S  CERTIFICATES  cannot  toke  precedence  over 
the  rights  of  bondholders. 

INSOLVENT  CORPORATIONS  —  PRIORITIES  OF  BOND- 
HOLDERS OVER  OTHER  CREDITORS.— One  loaning  money  to  an 
embarrassed  corporation,  subsequently  adjudged  to  be  insolvent,  and 
taking  security  therefor,  is  not  in  a  position  which  entitles  him,  in  equity, 
to  have  a  lien  on  the  mortgaged  property  of  the  corporation  or  its  pro- 
cee<l8,  in  preference  to  a  bondholder  under  a  mortgage  existing  when  the 
loan  was  made;  and  it  is  immaterial  for  what  purposes  the  loan  was 
made,  or  how  the  money  received  therefrom  was  applied,  provided  the 
bondholders  were  not  parties  to  the  transaction. 

AN  ATTACHMENT  UPON  PROPERTY  IN  THE  HANDS  OF 
A  RECEIVER  of  the  court  is  a  contempt  of  the  court  wiiich  has  taken 
the  property  into  its  possession  through  its  receiver,  and  cannot  be  re- 
garded as  creating  a  lien. 

INJUNCTION.— ONE  WHO  VIOLATES  AN  INJUNCTION  by 
issuing  and  levying  an  attachment  will  not  be  permitted  to  gain  any  ad- 
Tantage  thereby. 

Appeal  from  a  decree  confirming  the  report  of  a  referee,  and 
adjudging  the  claim  of  the  appellant,  the  Tliird  National  Bank, 
not  to  be  a  prior  claim  against  the  property  of  the  respondent, 
the  Traders  and  Merchants'  Telegraph  Company.  The  corpora- 
tion last  named  owned  and  operated  lines  of  telegraph  in  New 
York,  Massachui»ett8,  Rhode  Island,  and  elsewhere,  and  received 
fifty  thousand  dollars  of  the  appellant,  upon  the  representation 
of  its  officers  that  such  money  was  needed  to  meet  the  current 
obligations,  and  it  gave  as  collateral  security  three  hundred 
thousand  dollars  of  its  bonds,  secured  by  a  trust  mortgage  on  its 
lines.  The  note  given  for  the  money  went  to  protest,  and  the 
bonds  taken  to  secure  it  were  afterward  sold,  but,  after  ap})lying 
the  proceeds  of  the  sale,  more  than  twenty-throe  thousand-  dol- 
lars of  the  indebtedness  remained  unpaid.  A  proceeding  was 
commenced  in  the  courts  of  New  York  by  one  of  the  judgment 
creditors,  in  which  a  receiver  was  appointed  September  24,  1884, 
of  all  its  property  and  effects.  He  was,  by  the  order  appointing 
him,  authorized  to  continue  the  operation  of  the  telegraph  lines, 
and  nil  .  isons  were,  by  the  same  order,  enjoined  from  interfer- 
ing with  him  in  the  discharge  of  hii  duties.  Receiver's  certifi- 
cates were  authorized  to  be,  and  they  were,  issued  aggregating  a 
large  sum.     A  second  suit  was  coninieucod  against  the  debtor 
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corporation  by  bondholders,  in  which  the  receiver  in  the  first 
suit  was  made  a  party,  and  in  this  second  suit  the  same  persons 
were  appointed  receivers  as  in  the  first,  and  further  receivers'  cer- 
tificates were  issued,  amounting  to  more  than  half  a  million  of 
dollars.  A  third  suit  was  subsequently  begnn,  in  which  receiv- 
ers were  appointed  to  succeed  those  appointed  in  the  other  suits. 
This  last  suit  was  to  foreclose  a  mortgage.  A  decree  of  fore- 
closure was  entered,  under  which  a  sale  was  made,  the  entire  pro- 
ceeds of  which  were  required  to  satisfy  the  receivers'  certificates 
already  issued.  After  all  these  decrees  appointing  receivers 
had  been  entered,  and  the  property  had  been  taken  into  their 
possession,  the  appellant  procured  the  issuing  of  attachments  in 
Massachusetts  and  Ehode  Island,  and  caused  them  to  be  levied 
on  the  property  of  the  debtor  corporation.  The  appellant  claimed 
that  it  was  entitled  to  preference  in  the  distribution  of  funds 
realized  in  the  foreclosure  sale,  upon  the  ground  stated  in  the 
opinion  of  the  court.  This  claim  was  denied,  and  the  appellant 
was  directed  to  cancel  those  attachment  liens. 

Everett  P.  Wheeler,  for  the  appellant. 

William  W.  Cook,  for  the  respondents. 

»2i  ANDREWS,  C.  J    It  is  claimed  in  behalf  of  the  Third 

National  Bank  that  the  money  loaned  to  the  Bankers  and  Mer- 
chants' Telegraph  Company  created  a  debt  which,  in  ^^^  equity, 
was  entitled  to  rank  as  a  charge  on  the  proceeds  of  the  foreclos- 
ure sale  prior  to  the  claim  of  the  bondholders.  It  is  undis- 
pruted  that  the  mortgage  to  secure  the  bonds  was  executed  No- 
vember 23,  1883,  and  that  the  loan  by  the  bank  was  not  made 
until  the  following -May.  By  the  general  rule,  the  bondholders 
who  relied  upon  the  mortgage  as  security  for  their  debts,  which 
was  a  specific  charge  upon  the  property  of  the  Bankers  and  Mer- 
chants' Telegraph  Company,  are  entitled  to  preference  in  the 
distribution  of  the  proceeds.  The  claims  of  general  creditors 
of  a  mortgagor  are  in  general  postponed  to  the  mortgage,  even 
when  their  debts  were  contracted  prior  to  its  execution.  The 
bank  seeks  to  raise  an  equity  to  preference  in  the  case,  although 
its  debt  was  subsequent  to  the  mortgage,  by  invoking  the  doc- 
trine upon  which  courts  of  equity  have  acted  in  the  administra- 
tion of  the  assets  of  insolvent  corporations,  that  expenses  incurred 
by  receivers  in  the  management  and  preservation  of  the  prop- 
erty which  is  the  subject  of  the  receivership  may,  by  order  of  the 
court,  be  made  a  primary  charge  and  displace  the  priority  of  lien 
which,  in  ordinary  cases,  attaches  to  a  mortgage  security  existing 
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at  the  time  of  the  insolvency.  The  courts  have  assumed  to  go 
still  farther,  and  to  adjudge  priority  of  payment  of  debts  con- 
tracted by  a  failing  corporation  vv-ithin  a  few  months  prior  to  its 
adjudged  insolvency  for  labor,  supplies,  and  necessary  current 
expenses  incurred  in  the  struggle  to  keep  itself  alive.  There  is 
a  sound  equity  which  supports  the  doctrine  that,  when  the  nature 
of  the  property  is  such  that  the  business  to  which  it  has  been 
devoted  cannot  be  discontinued  without  great  probable  loss,  tlie 
court  may  authorize  it  to  be  continued  by  its  officer  and  receiver, 
pending  the  closing  up  of  the  affairs  of  the  insolvent  corpora- 
tion. Expenses  incurred  by  a  receiver  under  such  circumstances 
may  be  justly  said  to  be  expenses  of  preservation  for  the  benefit 
of  bondholders  or  other  persons  entitled  to  share  in  the  final  dis- 
tribution, which  ouglit  to  be  first  paid.  But  it  is  obvicms  that 
•with  the  best  intentions  attempts  by  the  court  to  carry  on  the 
business  of  a  railroad  or  of  a  telegraph  company  through  its  re- 
ceiver are  hazardous,  and  we  think  ^*^  courts  may  well  pause 
before  extending  the  application  of  the  principle  to  which  we 
have  adverted. 

The  petitioner  in  this  case  is  a  banking  institution,  and  it 
loaned  its  money  upon  what  at  the  time  was  ample  security,  and, 
as  is  to  be  inferred,  in  the  ordinary  course  of  banking  business. 
It  had  record  notice  of  the  mortgage  by  the  records  in  this  state. 
Its  security,  as  it  has  turned  out,  was  inadequate,  but  by  the  pay- 
ment made  on  the  loan  and  sale  of  the  bonds  taken  as  security  it 
has  realized  on  its  debt  nearly  aa  large  a  percentage  as  any  of  th« 
unsecured  creditors  of  the  company  whose  debts  were  outstand- 
ing at  the  time  of  the  appointment  of  the  receiver  who  received 
receivers'  certificates.  The  latter  received  only  sixty-nine  per  cent 
of  their  claims.  The  bondholders  and  general  creditors  received 
nothing.  The  bank  neither  applied  for  nor  received  receivers* 
certificates.  But  the  claim  is,  that  when  it  made  the  loan  the 
Bankers  and  Merchants*  Telegraph  Company  was  in  pressing 
need  of  money  to  meet  its  current  expenses,  and  that  it  was  used 
by  the  company  in  pa3ang  debts  of  a  character  for  whioh  receiv- 
ers* certificates  were  authorized  to  be  issued  by  the  judginent  in 
the  De  Haven  suit  of  January  6,  1885.  It  is  also  suggested  that 
it  was  deceived  by  the  assurances  of  the  officers  of  the  company 
when  tlio  loan  was  made.  There  is  no  foundation  for  the  charge 
of  fraud,  and,  moreover,  if  any  fraud  was  committed  by  the  com- 
pany in  securing  the  loan,  the  bondholders  received  no  benefit, 
and  their  rights  are  not  afTectcd.  The  bank  is  not  in  the  posi- 
tion of  a  certificate  holder,  and  only  the  holders  of  receivers'  car* 
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tificates  were,  under  the  Judgment  in  the  De  Haven  suit,  entitled 
to  a  preference  over  the  bondholders.  The  right  of  a  creditor 
of  an  insolvent  coporation  in  the  hands  of  a  receiver  to  have  a 
preference  over  bondholders  under  a  first  mortgage  is  strictissimi 
juris. 

Assuming  that  the  bank  is  entitled  to  be  subrogated  to  the 
claims  of  the  persons  paid  out  of  the  loan,  such  claims  are  not 
entitled  to  preference  out  of  the  proceeds  over  the  claims  of  the 
bondholders,  because  they  were  not  represented  by  receivers'  cer- 
tificates, and  it  was  only  claims  so  represented  ^**  which,  under 
the  judgment  in  the  De  Haven  suit,  were  entitled  to  preference. 
The  bank  has  no  equity  to  call  upon  those  who  held  receivers' 
certificates,  and  were  paid  a  part  of  their  claims,  to  contribute  to 
make  the  bank  equal  with  them.  They  secured  the  proper  evi- 
dence of  their  right  to  participate  in  the  distribution,  and  the 
bank  neglected  to  do  so.  The  bank  is  entitled  to  no  dispensatdon 
to  give  it  a  standing  which  it  has  not  acquired.  But  we  think 
the  claim  of  the  bank  may  properly  be  denied  on  the  broad  ground 
that  a  party  loaning  money  to  an  embarassed  corporation,  sub- 
sequently adjudged  to  be  insolvent,  and  taking  security  therefor, 
is  not  in  a  position  which  entitles  him  in  equity  to  be  adjudged 
to  have  a  lien  on  mortgaged  property  of  the  corporation  or  its 
proceeds  in  preference  to  bondholders  under  a  mortgage  exist- 
ing when  the  loan  was  made,  and  that  it  is  immaterial  for  what 
purpose  the  loan  was  made,  or  how  the  money  received  thereon 
was  applied,  provided  the  bondholders  were  not  parties  to  the 
transaction.  The  recent  cases,  we  think,  support  this  view: 
Penn  v.  Calhoun,  131  U.  S.  251;  Morgan's  Co.  v.  Texas  Cent.  Ey. 
Co.,  137  TJ.  S.  171;  Cole  v.  Cunningham,  133  XJ.  S.  107;  In  re 
Regents'  Canal  I.  Co.,  L.  E.  3  Ch.  Div.  411. 

The  bank  presents  another  and  different  claim  upon  which  it 
bases  its  right  to  priority  of  payment  out  of  the  fund.  It  asserts 
•that  it  acquired  a  legal  lien  on  the  property  and  lines  of  the 
Bankers  and  Merchants'  Telegraph  Company  in  the  states  of 
Massachusetts  and  Ehode  Island  by  the  levy  of  its  attachments 
in  those  states  May  5,  1885,  and  it  claims  that  these  attachments 
were  prior  to  the  mortgage  to  the  Farmers'  Loan  and  Trust 
Company,  by  reason  of  the  fact  that  it  was  not  recorded  in  either 
of  those  states  at  the  time  of  the  levy  of  the  attachments.  The 
further  claim  is  made  that,  under  the  statutes  and  decisions  in 
Massachusetts  and  Ehode  Island,  attachments  levied  before  the 
record  of  a  mortgage  acquire  priority.  We  are  of  opinion  that 
the  bank  can  take   nothing   by  its   attachmenta.    When    they 
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were  issued,  the  property  levied  upon  was  in  the  possossion  of 
the  receivers  in  the  De  Haven  suit,  who  were  then  engage.l  '^*' 
in  operatdng  the  entire  lines  of  the  comp)any,  including  the  lines 
in  Massachusetts  and  Rhode  Island,  and  this  was  known  to  the 
Lank  when  it  caused  its  attachments  to  be  issued.  The  issuing 
x>f  the  attachments  was  a  contempt  of  the  process  of  the  court. 
The  judgment  in  the  De  Haven  suit,  entered  January  6,  1885, 
by  its  terms  vested  the  whole  property  of  the  company,  whereso- 
ever situate,  in  the  receivers  appointed  thereby,  and  enjoined  all 
persons  from  interfering  with  them  in  the  discharge  of  their 
duties.  It  moreover  provided  for  the  issuing  of  receivers'  cer- 
tificates as  a  first  lien  on  all  the  property  of  the  company.  The 
bank,  when  it  caused  the  attachments  to  be  levied,  had  full  no- 
tice of  the  judgment,  having  six  w>eeks  prior  to  that  time  been 
served  (with  a  copy.  The  bank  waa  a  citizen  of  this  state  and 
amenable  to  the  jurisdiction  of  its  courts.  The  act  of  the  bank 
waa  a  clear  violation  of  the  injunction,  and  tended  moreover  to 
thwart  the  scheme  formulated  in  the  judgment  in  respect  to  re- 
ceivers' certifioates.  We  are  of  opinion  that  the  bank  cannot  be 
heard,  in  a  court  of  equity  engaged  in  the  administration  of  the 
proceeds  of  the  mortgaged  property,  to  assert  an  alleged  lien  hav- 
inj:  its  origin  in  a  violation  of  the  injunction  and  judgment  of 
the  court.  It  is  not  material  to  consider  whether,  under  the 
law?  of  Massachusetts  and  Rhode  Island,  the  attachments  created 
a  lien  prior  to  the  mortgage.  The  bank  was  bound  to  submit  to 
the  injunction,  and  an  atUichment  which  might  ripen  into  a 
judginent  upon  which  the  sale  of  Uic  property  levied  upon  could 
be  made  was  an  interference  with  the  receivership,  contrary  to 
the  spirit  and  intent  of  the  judgment  of  January  6,  1885. 

X^pon  the  whole  case,  we  think  the  bank  failed  to  show  any 
right  to  relief,  and  the  orders  appealed  from  should  be  afliraned. 

All  concur. 

Orders  affirmed. 

CORrORATIONS-PREFEREN'CES  BY.— An  insolvent  corporation 
hat)  no  ri;:lit  to  make  a  prt-fert-nce  as  b«'tw«'en  its  cnuhtorB:  Conover  v. 
Hull.  10  Wnah.  073;  46  Am.  St.  Kep.  810,  and  extended  note. 

KKCEIVEKS  —  ATTACHMENT  AGAINST—  C0NTEM1»T.— Inter- 
fering with  projK'rty  in  the  posBeseion  of  a  receiver  hy  attiiohiiig  it  la  a 
civil  contempt:  Holbrook  v.  Ford,  163  111.  633;  46  Am.  St.  Kep.  917,  and 
note. 

INJUNCTION— VIOLATION  OF.— A  maRintrate  who  issues,  and  a 
conitable  who  executes,  a  writ  after  the  issuance  of  an  injunction,  and 
•  party  who  nnHiHts  them,  are  all  liable  as  trespassers:  Sere  v.  Armituge, 
9  .Nlurt.  394;  13  Am.  Dec.  311. 
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NaSSOIY    V.    TOMLINSON. 
[148  New  Yobk,  326.] 

AN  ACCORD  AND  SATISFACTION  REQUIRES  a  new  agree- 
ment and  a  perforrnance  thereof.  It  must  be  an  executed  contract, 
founded  upon  a  new  consideration,  although  an  agreement  to  accept  an 
iniiependent  executory  contract  has  been  held  sufficient. 

COMPROMISE  — CONSIDERATION.— IF  A  CLAIM  IS  UN- 
LIQUIDATED, the  accej;  tance  of  a  part  and  an  agreement  to  cancel  the 
entire  debt  furnishes  a  new  consideration  sufficient  to  sustain  the  com- 
promise. 

A  DEIMAND  IS  NOT  LIQUIDATED,  even  if  it  appears  that 
something  is  due,  unless  it  appears  how  much  is  due ;  and  when  it  is 
admitted  that  one  of  two  different  s  ims  is  due,  but  there  is  a  genuine 
dispute  as  to  which  is  the  proper  amount,  the  demand  is  unliquidated 
within  the  meaning  of  that  term  as  applied  to  accord  and  satisfaction. 

ACCORD  AND  SATISFACTION.— If  a  check  is  sent  to  a  person, 
and  the  claim  is  then  made  that  it  is  for  the  entire  sum  due  him,  and  he 
is  requested  to  return  a  receipt  in  full,  and  he,  knowin;x  that  the  sender 
of  the  check  still  claims  it  is  for  the  whole  sum  due,  collects  such  check 
and  sends  a  receipt  on  account,  such  acceptance  and  collection  operate 
as  a  full  accord  and  satisfaction,  and  he  cannot  maintain  an  action  to 
recover  the  balance  claimed  to  remain  unpaid. 

CONDITION— ACCEPTANCE  OF.— If  a  check  is  sent  to  a  person 
in  full  payment  of  his  claim,  and  he  has  requested  a  receipt  in  full,  his 
acceptance  of  the  check  is  an  irrevocable  acceptance  of  th^  condition 
upon  which  it  was  thus  sent,  and  the  receiver  cannot  insist  that  it  was 
accepted  on  account  only. 

Austen  G.  Fox,  for  tlie  appellants. 

Frank  A.  Dudley,  for  the  respondent. 

82T  VANN,  J.  On  the  6th  of  April,  1887,  the  plaintiff  sold 
the  property  of  the  defendants,  under  an  agreement  that  he  ^^* 
was  to  receive  compensation  for  his  services  in  making  the  sale, 
but  there  was  a  difference  between  them  as  to  the  amount.  The 
sale  was  not  completed  until  about  June  30,  1887,  on  which  day 
Mr.  Chauncey,  who  represented  the  defendants  in  all  their  deal- 
ings with  the  plaintiff,  wrote  to  him  as  follows:  "I  heard  to-day 
from  Mr.  Griffith  that  the  sale  to  Weston  was  completed  on  Sat- 
urday. I  send  you  a  check  for  three  hundred  dollars  (1  per  cent 
on  $30,000),  your  commission  on  the  sale.  Please  sign  and  re- 
turn the  inclosed  voucher."  There  was  a  check  for  three  hun- 
dred dollars  inclosed,  payable  to  the  order  of  the  plaintiff,  and 
also  an  unsigned  receipt  in  these  words:  "Suspension  Bridge, 
New  York,  June,  1887.  Eeceived  of  the  Tomlinson  Estate 
three  hundred  dollars,  in  full  for  commissions  for  sale  to  J.  A. 
Weston  of  66  acre  lot.  $300."  Under  date  of  June  23,  1887, 
the  plaintiff  wrote  to  Mr.  Chauncey,  saying:  "I  don't  know  what 
you  mean  by  seaiding  me  a  check  for  $300.  I  want  my  five  per 
cent  commission  on  the  $30,000."    No  reply  waa  made  to  this 
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letter,  althooigh  one  was  requested,  and  during  the  latter  part  of 
July  or  the  first  of  August,  following,  the  plaintiff,  who  had  in 
the  mean  time  retained  both  check  and  voucher,  called  on  Mr. 
Ohaunoey  in  the  city  of  New  York,  and,  as  he  testified  on  the 
trial,  asked  him  what  he  meant  by  sending  a  check  for  "three 
hundred  dollars  commission  for  selling  the  farm.  I  said  that  I 
■wanted  my  five  per  cent  commission,  as  the  understanding  was 
between  ua.  He  said  he  would  n't  give  one  cent  more,  and  I 
left  him I  knew  there  was  a  dispute  between  us,  I  claim- 
ing fifteen  hundred  dollars,  and  he  claiming  that  I  was  only  en- 
titled to  three  hundred  dollars,  and  that  his  check  paid  that, 
and,  with  the  knowledge  of  that  condition  of  affairs,  I  kept  the 
check  from  July,  1887,  to  January,  1888,  and  then  indorsed  it 
and  drew  the  money,  and  sent  him  a  receipt  on  account."  The 
plaintiff  never  returned  the  blank  voucher  sent  to  him  with  the 
check,  but,  in  January,  1888,  he  indorsed  the  check  and  drew 
the  money  on  it,  and  then,  under  date  of  January  19,  1888,  wrote 
to  Mr.  Chauncey  stating  that  he  inclosed  a  receipt  for  three  hun- 
dred dollirs  as  part  payment  ^^  for  has  senices,  and  that  he 
still  claimed  he  was  entitled  to  five  per  cent  commission  and 
insisted  on  being  paid  at  that  rate.  The  receipt  inclosed  was  for 
three  hundred  dollars,  "in  part  payment  for  commission."  On 
the  24th  of  January,  1888,  Mr.  Chauncey  wrote  to  the  plaintiff 
acknowledging  receipt  of  the  letter  and  voucher,  and  stating  that 
he  should  "consider  this  payment  in  full  for  all  commissions." 
The  plaintiff  did  not  return,  or  offer  to  return,  the  money  so 
paid  him.  When  the  plaintiff  rested,  as  well  as  at  the  close  of 
the  evidence,  the  defendants  asked  the  court  to  direct  a  verdict 
in  their  favor,  on  the  ground  that,  upon  the  foregoing  facts, 
which  were  not  disputed,  the  plaintiff  was  not  entitled  to  recover, 
but  the  motions  were  denied  and  the  defendants  excepted. 

Two  questions  of  fact  were  submitted  to  the  jury:  1. 
Whether  there  was  an  agreement  to  pay  plaintiff  at  the  rate  of 
five  per  cent;  2.  Whether  the  plaintiff  agreed  bo  accept  the  three 
hundred  dollars  "in  place  of  his  claim  for  five  per  cent  comnnis- 
eion."  The  jury  wore  instructed  to  find  for  the  plaintiff  if  they 
thought  that  the  agreement  to  pay  at  that  rate  was  made,  and 
that  the  agreement  to  accept  was  not  made;  otherwise  for  tiie 
defendants.  They  rendered  a  verdict  in  favor  of  the  plaintiff 
for  twelve  hundred  dollars.  The  judgment  entered  on  the  ver- 
dict was  affirmed  by  the  general  term  upon  its  opinion  written 
on  a  former  nppenl.  '  i^  then  the  record  did  not  contain  the  pro- 
posed receipt  in  full:  Nassoiy  t.  Tomhnson,  65  Uun,  491-493. 
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The  question  presented  by  this  appeal  is,  whether  the  undis- 
pnted  evidence  so  conclusively  ^tablished  an  accord  and  satis- 
faction as  to  leave  no  question  of  fact  for  the  jury  upon  that  sub- 
ject. An  accord  and  satisfaction  requires  a  new  agreement  and 
the  performance  thereof:  Jaffray  v.  Davis,  124  N.  Y.  164.  It 
must  be  an  executed  contract  founded  upon  a  new  considera- 
tion, although  an  agreement  to  accept  an  independent  executory 
contract  has  been  held  sufficient:  Kromer  v.  Heim,  75  N.  Y. 
574;  31  Am.  Eep.  491;  Morehouse  v.  Second  Nat.  Bank,  98  IST.  Y. 
503;  2  Parsons  on  Contracts,  7th  ed.,  817,  820.  If  the  claim  is- 
liquidated,  ^^^  the  mere  acceptance  of  a  part,  with  the  promise 
to  discharge  the  whole,  is  not  enough,  for  there  is  no  new  con- 
sideration: Ryan  v.  Ward,  48  N.  Y.  204;  8  Am.  Eep.  539.  If 
the  claim  is  unliquidated,  the  acceptance  of  a  part,  and  an  agree- 
ment to  cancel  the  entire  debt,  furnishes  a  new  consideration 
which  is  found  in  the  compromise.  A  demand  is  not  liquidated, 
even  if  it  appears  that  something  is  due,  unless  it  appears  how 
much  is'  due,  and  when  it  is  admitted  that  one  of  two  specific 
sums  is  due,  but  there  is  a  genuine  dispute  as  to  which  is  the 
proper  amount,  the  demand  is  regarded  as  unliquidated,  within 
the  meaning  of  that  term  as  applied  to  the  subject  of  accord  and 
satisfaction.  Such  is  the  case  before  us,  as  appears  from  the  tes- 
timony of  the  plaintiff,  already  quoted.  He  claimed  that  the 
defendants  owed  him  the  sum  of  fifteen  hundred  dollars,  under 
an  agreement  to  pay  him  at  one  rate,  while  the  defendants 
claimed  that  they  owed  him  but  three  hundred  dollars,  under  an 
agreement  to  pay  him  at  another  rate.  The  verdict  of  the  jury 
Ujpon  this  issue  neither  removed  from  the  case  the  fact  tliat  a 
dispute  had  existed,  nor  affected  its  force,  as  otherwise  the  com- 
promise of  a  disputed  claim  could  never  be  made  the  basis  of 
a  valid  settlement.  We  come,  therefore,  to  the  question  whether 
there  was  an  acceptance  by  the  plaintiff  of  an  offer  by  the  de- 
fendants to  pay  the  sum  they  conceded  to  be  due  in  full  satisfac- 
tion of  the  sunn  he  claimed  to  be  due.  In  order  to  determine 
this  question,  the  letter  of  June  20,  1887,  with  the  check  and 
receipt  inclosed  therewith  should  be  construed  together,  so  as  to 
see  whether  the  offer  was  made  upon  a  specified  condition. 
When  thus  construed,  we  find  the  defendant  saying  to  the  plain- 
tiff, in  substance:  "Here  is  a  check  for  three  hundred  dollars  to 
pay  your  commission  on  the  sale;  sign  and  return  the  inclosed 
voucher,  in  full  of  your  commissions."  As  reflecting  the  inten- 
tion of  the  parties,  it  is  the  same  in  effect  as  if  the  check  had 
been  written  "in  full,"  as  was  the  case  in  Eeynolds  v.  Empire 
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Lumber  Co.,  85  Hun,  470.  The  plaintiff  understood  the  condi- 
tion as  his  testimony  shows,  and  he  never  signed  or  returned  the 
voucher,  and  did  not  use  the  check  for  nearly  seven  months.  In 
the  mean  time,  he  had  ^*  an  interview  with  the  agent  of  the 
defendants  and  learned  that  they  still  adhered  to  their  position 
of  refusing  to  pay  any  more  than  the  check  sent  "in  full."  After 
hesitating  for  five  months  longer,  he  used  the  check  and  sent  the 
defendants  a  receipt  on  account,  writing  them  that  he  claimed  a 
balance.  This  declaration  was  ex  post  facto,  and  could  have  no 
effect  unless  acquiesced  in  by  the  defendants,  but  they  promptly 
disclaimed  and  insisted  that  their  debt  was  paid.  We  think  that 
the  undisputed  evidence  shows  conclusively  that  the  offer  was 
made  in  settlement  of  the  claim,  and  that  the  plaintiff  so  under- 
stood it,  when,  by  using  the  check,  he  accepted  the  offer.  The 
written  evidence,  the  personal  interview,  and  the  acts  of  the 
plaintiff  permit  no  other  conclusion.  The  circumstances  do  not 
admit  of  different  inferences  or  present  any  question  of  fact,  for 
the  letter  and  receipt  can  have  but  one  interpretation.    • 

The  plaintiff  canot  be  permitted  to  assert  that  he  did  not  un- 
derstand that  a  sum  of  money,  offered  "in  full,"  was  not,  when 
accepted,  a  paj-nnent  in  full.  As  was  said  in  Hills  v.  Soimner, 
53  Hun,  392,  394,  he  was  *T)ound  either  to  reject"  the  check, 
"or,  by  accepting  it,  to  accede  to  the  defendant's  terms."  The 
money  tendered  belonfijed  to  them,  and  they  had  the  right  to 
say  on  what  condition  it  should  be  received.  "Always  the  man- 
ner of  the  tender  and  of  the  payment  shall  be  directed  by  hian 
that  maketh  the  tender  or  payment,  and  not  by  him  that  accept- 
eth  it":  Pinnel'e  case,  5  Coke,  117.  The  plaintiff  could  only 
accept  the  money  as  it  was  offered,  which  was  in  satisfaction  of 
his  demand.  He  could  not  accept  the  benefit  and  reject  the 
condition,  for  if  he  accepted  at  all  it  was  cum  onere.  When 
he  indorsed  and  collected  the  check,  referred  to  in  the  letter 
asking  him  to  sign  the  inclosed  receipt  in  full,  it  was  the  same,  in 
legal  effeat,  as  if  he  had  signed  and  returned  the  receipt  because 
acceptance  of  the  check  was  a  conclusive  election  to  be  bound  by 
the  condition  upon  which  the  check  was  offered.  The  use  of  the 
check  was  ipso  facto  an  acceptance  of  the  condition.  The  minds 
of  the  parties  then  met  so  as  to  constitute  an  accord,  and,  as  waa 
said  by  this  c/>nrt  »«»  in  Fuller  v.  Kemp,  138  N.  Y.  231,  "the  ac- 
ceptance of  the  money  involved  the  acceptance  of  the  condition, 
and  tihe  law  will  not  f>ermit  any  other  inference  from  the  transac- 
tion." We  cannot  distinguish  the  case  in  hand  from  the  case  last 
cited,  where  a  chock  for  four  hundred  dollars  was  mailed  with  a 
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letter  stating  that  it  was  sent  as  payment  in  full  of  an  unliqui- 
dated demand  for  six  hundred  and  seventy  dollars.  The  creditor 
accepted  the  check  and  used  it,  but  "again  sent  his  bill  to  the  de- 
fendant, charging  six  hundred  and  seventy  dollars  for  his  services 
and  crediting  upon  it  four  hundred  dollars  received  by  check." 
The  debtor  answered,  calling  attention  to  the  condition  upon  which 
he  had  sent  the  check,  and  requesting  the  creditor  "either  to  keep 
the  money  upon  the  condition  named,  or  returni  it  to  him  by  first 
mail,"  but  no  reply  was  made,  and  the  money  was  not  returned. 
Upon  these  facts,  the  court  held  that  "when  a  deli  tor  offers  a  cer- 
tain sum  of  money  in  full  satisfaction  of  an  unliquidated  demand, 
and  the  creditor  accepts  and  retains  the  money,  his  claim  is  can- 
celed, and  no  protest,  declaration,  or  denial  on  his  part,  so  long 
as  the  condition  is  insisted  upon  by  the  debtor,  can  vary  the  re- 
sult." 

The  principle  that  controlled  that  case  must  also  control  this, 
and  the  judgment  appealed  from  should,  therefore,  be  revejRwd 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 

ACCOED  AND  SATISFACTION— EXECUTED  CONTRACT.— An 
executory  accord  is  no  bar:  Mitchell  v.  Hawley,  4  Denio,  414;  47  Am. 
Dec.  260,  and  note.  An  accord  must  be  completely  executed  to  sustain 
a  plea  of  accord  and  satisfaction  :  Kromer  v.  Heim,  75  N.  Y.  574 ;  31  Am. 
Rep.  491;  Hearn  v.  Kiehl,  38  Pa.  St.  147;  80  Am.  Dec.  472;  Russell  v. 
Lytle,  6  Wend.  390;  22  Am.  Dec.  537,  and  note. 

COMPROMISE— CONSIDERATION.— A  promise  by  a  creditor  to 
accept  from  his  debtor  less  than  the  amount  due  to  him  by  way  of  com- 
promise is  nudum  pactum  and  void:  Daniels  v.  Hatch,  21  N.  J.  L.  391; 
47  Am.  Dec.  169,  and  note ;  Geiser  v.  Kershner,  4  Gill  &  J.  305 ;  23  Am. 
Dec.  5ti6,  and  note ;  Young  v.  Jones,  64  Me.  563 ;  18  Am.  Rep.  279.  See, 
also,  the  note  to  Hall  v.  Power,  46  Am.  Dec.  700. 

ACCORD  AND  SATISFACTION— ACCEPTANCE  OF  LESS  THAN 
SUM  DUE— EFFECT.— The  payment  of  part  of  a  debt  according  to  the 
terms  of  the  original  obligation  is  not  satisfaction  of  the  whole,  although 
the  creditor  agrees  to,  and  does,  receive  the  part  paid  in  as  full  pay- 
ment: Rose  V.  Hall,  26  Conn.  392;  68  Am.  Dec.  402,  and  note;  Donohue 
v.  Woodbury, 6  Cush.  148;  52  Am.  Dec.  777,  and  note;  Martin  v.  Frantz, 
127  Pa.  St.  389;  14  Am.  St.  Rep.  859,  and  note.  The  voluntary  accept- 
ance by  a  creditor,  after  suit  brought,  of  a  sum  of  money  less  than  the 
amount  of  bis  claim  in  full  settlement  of  the  indebtedness  and  of  the 
action  discharges  both  the  debt  and  the  costs:  Gates  v.  Steele,  58  Conn. 
316;  18  Am.  St.  Rep.  268,  and  note.  This  subject  will  be  found  further 
discussed  in  the  notes  to  Pierce  v.  Jones,  28  Am.  Rep.  293;  Twitchell 
V.  Shaw,  57  Am.  Dec.  81;  Brooks  v.  White,  37  Am.  Dec.  98;  Le  Page  v. 
McCrea,19  Am.  Dec.  473. 
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[148  New  York,  441.] 

CORPORATIONS.— CERTIFICATES  OF  STOCK  IN  BUSI- 
NESS CORPORATIONS  have  been  given  moat  of  the  elements  of  negoti- 
ability. A  transferee  in  good  laith  an  1  for  value  holds  his  title  free  from 
latent  equities  between  prior  parties  in  the  line  of  transmission. 

CORPORATIONS.— THE  NEGOTIABILITY  OF  STOCK  CER- 
TIFICATES does  not  extend  so  far  as  to  prevent  the  owner  of  stock 
which  has  been  lost  or  stolen  without  his  negligence,  from  claiming  it 
from  the  hands  of  any  j>erson  into  whose  possession  it  subsequently 
comes,  although  the  holder  may  have  taken  it  in  good  faith  and  for  value. 

CORPORATIONS— IMPLIED  AGENCIES.— An  officer  of  a  cor 
poration,  in  whose  possession  surrendered  certificates  of  stock  are,  and 
whose  duty  it  is  to  cancel  them,  has  no  implied  agency  to  reissue  them, 
nor  to  sell  or  transfer  them,  and  if  he  doea  bo,  his  act  is  not  the  act  oi 
the  corporation. 

ESTOPPEL.— ONE  WHO  INTRUSTS  HIS  PROPERTY  TO 
HIS  SERVANT  OR  AGENT,  and  thereby  gives  him  an  opj^rtunity  for 
theft,  is  not  estopped  from  claiming  such  property,  though  the  servant 
sells  it  to  a  purchaser  in  good  faith. 

A  CORPORATION  IS  NOT  LIABLE  WHEN  CERTIFICATES 
OF  ITS  STOCK,  which  have  been  surrendered,  but  not  canceled,  are 
taken  from  its  custody  by  its  servant  and  sold  to  a  purchaser  in  good 
faith,  though  the  by-laws  require  buch  certili:  ute  to  l>e  canceled  when  a 
new  one  is  issued,  and  the  servant  was  afforded  an  op{X)rtunity  for 
committing  the  fraud  by  the  leaving  of  the  surrendered  certitioate  in  his 
po8i>e8sion  without  seeing  that  he  performed  the  duty  of  canceling  it,  if 
nothing  had  come  to  the  knowledge  of  the  corporation  that  raised  any 
donbt  of  the  honesty  or  faithfulness  ot  the  servant. 

AN  EMPLOYER  OR  MASTER  IS  NOT  TO  BE  DEEMED 
NEGLIGENT,  because  he  does  not  anticipate,  or  provide  against,  the 
possibility  of  criminal  acts  on  the  part  of  his  servants  and  employes. 
He  IS  not,  therefore,  answerable  for  a  loss  sustained  by  a  third  person  in 
purchasing  propertv  in  good  faith,  which  has  been  left  under  the  control 
of  a  servant,  and  which  the  latter  has  fraudulently  disposed  of  to  an  in- 
nocent purchaser. 

CORPORATIONS— NEGLIGENCE.— THE  VIOLATION  OF  A 
BY-LAW  of  a  corporation  in  a  single  instance  by  issuink^a  new  certifi- 
cate of  stock  without  first  canceling  the  old  certificate  which  has  been 
surrendered,  is  not  actionable  negligence  so  as  to  render  the  corporation 
liable  for  injuries  suffered  by  a  purcliaser  from  nnrchasing  in  good  faith, 
from  a  servant  of  the  corporation,  the  surrendered  certificate  without 
notice  that  it  had  ceased  to  be  a  valid  outstanding  certificate. 

NEGLKiENCE.- THE  CONSEQUENCE  FOR  WHICH  A  NEG- 
LIGENT PER>ON  IS  ANhWERABLE  must  Iw  the  natural  result  of 
the  alleged  negligent  act,  or  one  which  might  reasonably  have  been  anti- 
cipated. 

CORPORATIONS— NEGLIGENCE.— The  omission  of  the  ofHcers 
of  a  corporation  for  the  i)«'rio<l  of  three  weeks  to  ascertain  whether  a  cer- 
tificiite  of  stock  which  had  l)een  surrendered  had  l»een  canceled  by  an 
•gent  whose  duty  it  was  to  cancel  it,  is  not  sufficient  to  supiwrt  a  charge 
of  negligence. 

Action  to  recover  damages  claimed  to  have  been  sustained  by 
the  plaintifT  from  the  defendant's  negligence  in  failing  to  cancel 
certifirati-s  of  its  capital  stock  9urrendere<l  to  it  for  transfer.  The 
defendant,  Kdon  Musee  American  Company,  Limited,  i^  a  cor- 


Feb.  1896.]     Knox  v.  Eden  Musee  American  Co.  701 

poration,  organized  and  doing  business  under  the  laws  of  the  state 
of  New  York,  with  a  capital  stock  of  three  hundred  and  thirty 
thousand  dollars,  divided   into   three   thousand   three   hundred 
shares  of  the  par  value  of  one  hundred   dollars  each.     It  had 
adopted  by-laws  regulating  the  issuing  and  transfer  of  its  certifi- 
cates, and  which,  in  substance,  provided  that  such  certificates 
should  be  numbered  and  registered  in  the  order  of  their  issue, 
shoidd  be  signed  by  the  president  or  vice-president,  countersigned 
by  the  secretary,  and  bear  the  seal  of  the  company;  that  the  cer- 
tificates should  be  bound  in  a  book  and  issued  in  consecutive 
order,  and  in  the  margin  of  the  book  should  be  entered  the  name 
of  the  person  owning  the  shares  therein  represented,  with  the 
number  of  shares  and  date  thereof,  and  each  certificate  should  be 
receipted  for  in  the  certificate-book;  that  all  certificates  exchanged 
or  returned  should  be  canceled  by  the  secretary,  and,  when  can- 
celed, pasted  in  the  original  place  in  the  certificate-book,  and 
that  no  new  certificate  should  be  issued  until  the  old  one  had  been 
canceled;  that  transfers  of  shares  should  be  made  on  the  books  of 
the  company  by  the  holder  in  person  or  by  power  of  attorney, 
duly  acknowledged  and  filed  with  the  secretary  of  the  company. 
By  these  by-laws  it  was  miade  the  duty  of  the  president  to  sign  all 
certificates,  of  the  treasurer  to  countersign,  and  of  the  secretary 
to  aflix  the  seal  of  the  company  thereon,  and  the  secretary  was 
given  charge  of  the  certificate-book,  transfer-books,  and  ledger. 
The  plaintiff  was  not  shown  to  have  had  any  knowledge  of  these 
by-laws.  On  May  8,  1891,  and  for  several  years  prior  thereto,  and 
subsequently  until  October  or  November  of  the  same  yeaa*,  E,  A. 
Jurgens  was  the  general  manager  of  the  business  of  the  defendant 
corporation.     In  April  and  May,  1891,  Frank  M.  Eeynolds  was  a 
clerk  employed  by  the  defendant.     Jurgens,  during  the  course  of 
his  employment  by  the  defendant,  had  not,  prior  to  the  transac- 
tion here  in  question,  been  guilty  of  any  dishonest  acts,  and  there 
was  nothing  to  charge  the  corporation  with  notice  that  he  was 
honest   and   trustworthy.     In  May,  1891,  Eeynolds   applied    to 
plaintiff  for  a  loan  for  himself  and  Jurgens,  and  offered  for  dis- 
count his  own  note,  indorsed  by  Jurgens.      Plaintiff  agreed  to 
grant  the  loan  only  upon  condition  of  its  being  secured.     There- 
upon, twenity  shares  of  the  capital  stock  of  the  defendant  were 
offered  for  security,  with  a  statement  that  they  belonged  to  Jur- 
gens.    Tliis  security,  being  regarded  as  satisfactory  by  the  plain- 
tiff, he  granted  the  loan,  receiving  as  collateral  security  four  cer- 
tificates of  stock,  to  wit:  No.  321  in  the  name  of  Eva  M.  Chase, 
Nos.  497  and  498  in  the  name  of  Ilattie  L.  Blish,  and  No.  517  in 
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the  name  of  Seligsberg  &  Co.  Each  certificate  was  in  due  form, 
and  had  printed  upon  it  as  an  indorsement  the  usual  form  of 
power  of  attorney  to  transfer,  and  all  were  signed  in  blank,  except 
No.  221,  which,  instead  of  being  in  blank,  designated  Seligsberg 
&  Co.  aa  the  person  to  make  transfer  of  the  certificate,  and  upon 
the  latter  certificate  plaintiff  made  claim.  Aa  a  matter  of  fact, 
all  the  certificates  had  been  surrendered,  and  new  certificates 
had  been  issued  in  Lieu  thereof.  Jurgens  was  the  person  whose 
duty  it  was  to  have  canceled  the  certificates,  but  he  did  not  do 
60.  All  the  certificates  were,  in  April,  1891,  the  property  of 
Seligsberg  &  Co.,  a  business  firm,  of  which  Theodore  Hellman, 
president  of  the  defendant  corporation,  was  a  member.  At  that 
time,  an  offer  to  purchase  the  certificates  was  accepted,  and  Hell- 
man  took  them  to  the  oflSce  of  the  company,  and  left  them  there 
in  the  office  safe  under  the  care  of  Jurgens,  to  be  canceled,  and 
new  certificates  issued  when  the  purchaser  made  payment  Same 
three  weeks  later,  such  payment  was  made,  and  the  new  certifi- 
cates issued.  The  old  ones  were  never  canceled  nor  pasted  in  the 
stock  certificate  book,  and  when  the  new  certificates  were  issued, 
no  inquiry  was  made  about  the  old  certificates  for  the  purpose  of 
ascertaining  whether  or  not  they  had  been  canceled;  and  it  waa 
not  until  January,  1892,  that  the  officers  of  the  defendant  corpo- 
ration discovered  that  Jurgens  had  neglected  his  duty  in  not  can- 
celing the  old  certificates.  The  referee  found  that  the  action  of 
the  president  of  the  defendant  corporation  in  signing  new  cer- 
tificates without  producing  the  old  ones,  and  without  ascertaining 
that  they  had  been  canceled,  was  a  violation  of  his  duty  and  of 
the  by-laws  of  the  company,  and  constituted  negligence  upon  the 
part  of  the  defendant.  Further,  that  the  failure  of  the  officers 
and  directors  of  the  defendant  to  exercise  any  proper  supervision 
over  the  transfer  of  certificates  also  constituted  negligence  upon 
the  part  of  the  defendant,  and  was  the  cause  of  the  loss  to  the 
plaintiff  (A  the  amount  lost,  and  therefore  plaintiff  was  entitled 
to  recover  the  value  of  fifteen  shares  of  stock.  Defendant 
appealed. 

Charles  Steele  and  William  D.  Guthrie,  for  the  appellant. 

Henry  D.  Hotchkias,  for  the  respondent 

**»  ANDREWS,  C.  J.  The  rigid  rule  of  the  common  law 
which  prohibited  the  assignment  of  choses  in  action  was,  in  Eng- 
land, at  an  early  day,  relaxed  to  some  extent  to  conform  to  the 
usages  of  merchants  and  the  noccsBitiee  of  commerce,  and  at 
length,  by  the  aid  of  ftatutes  and  j  idicial  decisions,  bills  of  ex- 
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change  and  promissory  notes  were  completely  taken  out  of  its 
influence,  and  they  came  to  have  distinct  attributes  and  qualities 
not  pertaining  to  any  other  fonm  of  contract.  They  were  not 
only  made  transferable  by  delivery  and  suable  in  the  name  of  the 
transferee,  but,  contrary  to  the  general  rule  o<f  the  common  law, 
*Tionest  acquisition"  for  value  was  held  to  give  to  the  transferee 
a  new  and  original  title,  wholly  independent  of  that  of  the  prior 
holder,  and  subject  to  no  infirmity  which  affected  the  paper  in  his 
hands.  The  real  owner,  who  had  been  despoiled  of  the  papea*  by 
robbery  or  theft,  or  who  lost  it  without  negligence,  was 
concluded  from  reclaiming  it,  and  the  *®'*  maker,  although  he 
had  been  defrauded  into  executing  it,  could  not  be  heard  to  allege 
the  fraud  as  a  defense  against  a  bona  fide  holder.  And  the  trans- 
feree, although  he  may  have  been  negligent  in  taking  it,  and 
omitted  precautions  which  a  prudent  man  would  have  taken, 
nevertheless,  unless  he  acted  mala  fide,  his  title,  according  to  the 
doctrine  now  settled,  will  prevail.  These  familiar  but  arbitrary 
principles  applicable  to  commercial  paper,  originating  in  commer- 
cial policy,  the  encouragement  of  trade,  the  convenience  of  hav- 
ing some  representative  of  money  readily  convertible  and  com- 
manding confidence,  while  they  operate  in  many  cases  with  great 
severity  upon  the  rights  of  innocent  persons,  have  contributed 
greatly  to  stimulate  commerce  and  advance  the  prosperity  of 
states.  The  principles  applicable  to  negotiable  paper  have  been 
extended  to  embrace  poiblic  debentures  payable  to  bearer,  and 
bonds  of  corporations,  and  some  of  the  incidents  of  negotiability 
have,  either  by  custom  or  statute,  been  applied  to  instruments  not 
strictly  negotiable.  Certificates  of  stock,  in  business  corpora- 
tions, are  embraced  in  the  class  last  mentioned.  They  are  not 
negotiable  in  form,  they  represent  no  debt,  and  are  not  securities 
for  money.  But  the  courts  of  this  country,  in  view  of  the  exten- 
sive dealings  in  certificates  of  shares  in  corporate  enterprises,  and 
the  interest,  both  of  the  public  and  of  the  corporation  which 
issues  them,  in  making  them  readily  transferable  and  convertible, 
have  given  to  them  some  of  the  elements  of  negotiability.  The 
owner  of  shares  may  transfer  his  title  by  delivery  of  the  certificate 
with  a  blank  power  of  attorney  indorsed  thereon  signed  by  the 
owner  of  the  shares  named  in  the  certificate.  Such  a  delivery 
transfers  the  legal  title  to  the  shares  as  between  the  parties  to  the 
transfer,  and  not  a  mere  equitable  right:  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  335;  7  Am.  Kep.  341.  The  transferee  in  good 
faith  and  for  value  holds  liis  title  free  from  latent  equities  be- 
tween prior  parties  in  the  line  of  transmission.     Under  the  doc- 
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trine  of  implied  agency  and  the  application  of  the  principle  of 
estoppel  to  the  situation,  the  true  owner  is,  in  many  cases,  pre- 
cluded from  asserting  his  title.  The  case  of  ^^^  McNeil  y. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341,  is  a  leading  case 
on  the  subject,  and  marks  the  limit  to  which  the  court  has 
hitherto  gone  in  subordinating  the  rights  of  the  true  owner  of  a 
stock  certificate  to  the  title  of  a  transferee  derived  under  one  who, 
being  in  possession  of  the  certificate  by  the  consent  of  the  true 
owner,  has  transferred  it  in  fraud  of  his  rights.  That 
case  holds  that  an  agent  to  whom  the  owner  has  delivered 
a  certificate  of  stock  duly  indorsed  for  transfer,  with  a  limited 
power  of  disposition  for  a  special  purpose,  may  bind  the  title 
thereto  as  against  the  true  owner  by  transferring  it  to  a  bona  fide 
transferee  who  has  no  notice  of  the  limitations  of  the  agent's 
authority,  although  the  transfer  was  made  for  an  unauthorized 
purpose,  and  with  the  intention  on  the  part  of  the  agent  to  com- 
mit a  fraud  upon  his  principal.  The  certificates  there  in  question 
were  pledged  by  the  owner  with  brokers  to  secure  advances,  hav- 
ing indorsed  thereon  in  form  an  unconditional  power  of  attorney 
to  make  all  necessary  transfers,  but  with  a  limited  authority  to 
use  the  power  only  when  necessary  to  make  the  pledge  available. 
The  brokers,  in  violation  of  their  duty,  pledged  the  shares  for  a 
large  sum  for  their  own  purposes,  and  the  controversy  was  be- 
tween the  original  owner  and  the  pledgees  of  the  brokers.  It 
was  decided  that,  under  the  circumstances  disclosed,  the  original 
owner,  having  placed  the  certificates  in  the  hands  of  the  brokers 
with  power  of  disposition,  was  estopped,  as  against  the  pledgees 
in  good  faith  and  for  value,  from  denying  their  authorityto  trans- 
fer, upon  the  principle  that  the  owner  should  rather  suffer  from 
his  misplaced  confidence  in  the  brokers  than  those  who  dealt 
with  them  on  the  strength  of  an  apparent  authority.  In  the  well- 
known  case  of  New  York  etc.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30, 
the  same  principle  of  implied  agency  was  applied  to  oliarge  the 
corporation  with  liability  in  damages  for  spurious  stock  issued  by 
Schuyler,  the  president  and  transfer  agent  of  the  company. 

The  courts  have  been  frequently  importuned  to  extend  the 
qualities  of  negotiability  of  stock  certificates  beyond  the  '•*° 
limits  mentioned,  and  clothe  them  with  the  saane  character  of 
complete  negotiability  as  attaches  to  commercial  paper,  so  as  to 
make  a  transfer  to  a  purchaser  in  good  faith,  for  value,  equiva- 
lent to  actual  title,  although  there  was  no  agency  in  the  trans- 
ferrer, and  the  certificate  had  been  lost  without  the  fault  of  the 
true  owner,  or  had  been  obtained  by  theft  or  robbery.    But  the 
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courts  have  refused  to  accede  to  this  view,  and  we  have  found  no 
case  entitled  to  be  regarded  as  authority  which  denies  to  the 
owner  of  a  stock  certificate  which  has  been  lost  without  his  negli- 
gence, or  stolen.,  the  right  to  reclaim  it  from  the  hands  of  any 
person  in  whose  possession  it  subsequently  comes,  although  the 
holder  may  have  taken  it  in  good  faith  and  for  value.  The  pre- 
cise question  has  not  often  been  presented  to  the  courts,  for  the 
reason  probably  that  they  have  with  great  uniformity  held  that 
stock  certificates  were  not  negotiable  instruments  in  the  broad 
meaning  of  that  phrase,  but,  whenever  the  question  has  arisen, 
it  has  been  held  that  the  title  of  the  true  owner  of  a  lost  or  stolen 
certificate  may  be  asserted  against  any  one  subsequently  obtain- 
ing its  possession,  although  the  holder  may  be  a  bona  fide  pur- 
chaser: Anderson  v.  Nicholas,  28  N.  Y.  600;  Bangor  Electric 
Light  etc.  Co.  v.  Eobinson,  52  Fed.  Eep.  520;  Biddle  v.  Bayard, 
13  Pa.  St.  150;  Barstow  v.  Savage  Min.  Co.,  64  Cal.  388;  49  Am. 
Eep.  705.  See  Shaw  v.  Eailroad  Co.,  101  U.  S.  557.  It  may  be 
observed  that  the  elaborate  opinion  of  Judge  Eapallo  in  McNeil 
v.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Eep.  341,  to  show  that 
the  plaintiff  in  that  case  was  estopped  from  asserting  his  title 
on  the  ground  of  implied  agency,  was  quite  unnecessary  if  a  trans- 
fer of  a  stock  certificate  indorsed  in  blank  to  a  bona  fide  holder 
conferred  a  title  as  against  the  true  owner,  irrespective  of  the 
fact  whether  he  voluntarily  parted  with  the  possession  or  was  de- 
prived of  it  by  felony  or  fraud.  It  is  plain,  we  think,  that  the 
argument  in  support  of  the  judgment  in  this  case,  based  on  the 
complete  negotiability  of  stock  certificates,  is  not  supported  by, 
but  is  contrary  to,  the  decisions.  If  public  policy  requires  that 
a  further  advance  should  be  made  in  more  completely  assimilat- 
ing them  to  commercial  paper  in  the  qualities  of  negotiability, 
the  legislature  ^^  and.  not  the  courts  should  so  declare.  Under 
the  law  as  it  has  hitherto  prevailed,  there  does  not  seem  to  have 
been  any  serious  hindrance  in  dealing  with  property  of  this  char- 
acter. It  may,  perhaps,  be  doubted,  taking  into  consideration  the 
interests  of  investors  as  well  as  dealers,  whether  it  would  be  wise 
to  remove  the  protection  which  the  true  owner  of  a  stock  certifi- 
cate now  has  against  accident,  theft,  or  robbery.  The  system  of 
registry  of  negotiable  bonds,  which  prevails  to  a  considerable  ex- 
tent, authorized  by  statutes  of  some  of  the  states,  and  of  the 
United  States,  seems  to  indicate  a  tendency  to  restrict,  rather  than 
to  extend,  the  range  of  negotiable  instruments. 

Nor,  in  our  opinion,  can  the  judgment  below  be  sustained  upon 
any  principle  of  agency  in  Jurgens,  express  or  implied,  to  issue 

AM.  St.  Rep.,  Vol.  LI.  — 45 


706  Knox  v.  Eden  Mcsee  American  Co.     [New  York, 

the  surrendered  eertificatee,  which,  on  the  issue  of  the  new  certifi- 
cates to  Siebrecht,  became  mere  vonchere  in  possession  of  the  com- 
pany. If  it  can  be  said  that  the  direction  of  the  president  to 
Jurgens  to  cancel  the  certificates  made  him  the  agent  of  the 
company  for  that  purpose,  it  was  an  authority  to  destroy  and  not 
to  use.  His  aot  in  abstracting  them  from  the  safe  and  uttering 
them  as  valid  certificates  had  no  relation  to  the  authority  con- 
ferred. It  was  not  an  act  of  the  same  kind  as  that  which  he  was 
authorized  to  perform.  He  had  no  apparent  authority  to  issue 
them  as  genuine  certificates,  because  he  had  no  authority  to 
iseue  certificates  for  any  purpose,  and  what  he  did  was,  as  was  said 
in  Manhattan  Life  Ins.  Co.  v.  Forty-second  Street  etc.  E.  R.  Co., 
139  N.  Y.  146,  "a  willful  and  criminal  act  perpetrated  for  private 
gtiin,  and  not  connected  with  any  official  authority  or  semblance 
of  authority  which  he  possessed  as  the  defendant's  agent."  The 
certificates  were,  at  all  times  after  their  surrender  and  before  they 
were  abstracted  by  Jurgens  from  the  safe  of  the  defendant,  in  the 
legal  possession  of  the  company.  The  company  never  placed 
theon  in  the  possession  of  Jurgens  or  invested  liira  with  the  in- 
dicia of  ownership.  He  had  access  to  the  safe  as  the  mere  ser- 
vant of  the  defendant  The  doctrine  of  implied  agency  is,  '•'^ 
we  think,  wholly  inapplicable  to  the  circumstances  of  this  case. 
We  come,  therefore,  to  consider  the  ground  upon  which  the 
learned  referee  placed  his  judgment  against  the  defendant,  viz., 
the  negligence  of  the  company.  The  claim  of  liability  of  the  de- 
fendant on  the  ground  of  negligence  is  based  on  the  fact  that, 
in  violation  of  its  by-laws,  it  permitted  the  surrendered  certifi- 
cates to  remain  uncanceled  in  its  safe,  to  which  Jurgens  had  ac- 
cess, and  thereby  enabled  him  to  commit  the  fraud,  and  upon  the 
further  allegation  that  the  company  neglected  to  exercise  a  proper 
supervision  over  its  business  and  the  conduct  of  its  employes,  and 
committed  to  Jurgens  the  management  of  its  affairs  without 
gpedal  inquiry  into  the  manner  in  which  he  discharged  his  du- 
ties. We  are  of  opinion  that  the  company  was  not  chargeable 
with  any  negligence  which  gives  a  right  of  action  for  the  injury 
caused  to  the  plaintiff  by  the  fraudulent  use  by  Jurgens  of  the 
eurreudered  certificates.  The  surrendered  certificates  were  placed 
by  the  company  in  its  safe  in  its  office,  of  which  Jurgens  had 
the  key,  and  thereby,  it  may  be  said,  aff^ded  him  the  opportunity 
to  commit  the  crime  of  which  he  was  guilty,  in  abstracting  and 
uttering  them  as  vahd.  But  it  is  not  true,  as  a  general  rule,  tliat 
A  man  may  not  intrust  his  property  to  the  custody  of  his  servant, 
except  at  the  peril  of  losing  his  title  thereto  if  the  servant  steal* 
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and  disposes  of  it  to  another.  There  must  be  something  more 
than  the  mere  intrusting  to  a  servant  of  the  custody  of  a  chattel 
and  the  consequent  opportunity  for  theft,  in  order  to  preclude  the 
master  from  reclaiming  it,  if  stolen  by  the  servant  and  sold  to 
another:  Eapallo,  J.,  in  McNeil  v.  Tenth  ISTat.  Bank,  48  N.  Y. 
329;  7  Am.  Eep.  341.  The  rule  declared  by  Ashurst,  J.,  in  Lick- 
barrow  V.  Mason,  2  Term  Rep.  70,  frequently  quoted,  that  "when- 
ever one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third, 
he  who  has  enabled  the  former  to  occasion  the  loss  must  sustain 
it,"  has  no  application  to  such  a  case.  The  case  in  which  the 
inile  was  stated  affords  a  good  illustration  of  its  application.  The 
consignor  and  vendor  of  the  goods  had,  by  the  delivery  of  a  bill 
of  lading,  ^'^^  delivered  the  possession  of  the  goods  to  the  holder, 
with  power,  according  to  the  law  merchant,  to  transfer  them  by 
indorsement  of  the  bill,  and  it  was  held  that,  as  against  a  trans- 
feree in  good  faith  for  value,  the  right  of  stoppage  in  transitu 
was  lost.  It  was  a  case  where  the  vendor  had  by  his  affirmative 
act  enabled  the  holder  to  commit  a  fraud  upon  his  rights,  and 
it  was  Justly  held  that  he  should  bear  the  loss  rather  than  the  in- 
nocent purchaser.  The  familiar  statement  of  Lord  Holt,  in  Hern 
V.  Nichols,  1  Salk.  289,  "for  seeing  somebody  must  be  a  loser  by 
this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  a 
trust  and  confidence  in  the  deceiver  should  be  a  loser,  than  a 
stranger,"  was  made  in  a  case  where  the  question  was,  whether 
a  merchant  was  liable  for  the  deceit  of  his  factor  in  the  sale  of 
goods  represented  to  be  of  one  quality  when  they  were  of  another. 
The  principle  announced  by  Lord  Holt  has  been  frequently  ap- 
plied to  such  and  similar  cases.  But  the  employment  of  a  ser- 
vant to  whom  is  intrusted  the  master's  property,  with  no  power 
of  disposition,  is  not  alone  such  a  putting  of  trust  and  confidence 
in  the  servant  by  the  master  as  to  enable  the  latter,  by  his  wrong- 
ful act,  to  defeat  the  master's  title.  The  rule  which  would  con- 
vert the  mere  employment  of  a  servant  into  an  authority  in  him, 
as  to  third  persons,  to  sell  or  dispose  of  his  master's  goods  in- 
trusted to  him  for  safe-keeping,  would  be  highly  dangerous,  and 
has  no  sanction  in  the  adjudged  cases. 

It  remains  to  consider  whether  there  were  any  special  circum- 
stances in  this  case  which  take  it  out  of  the  general  rule  adverted 
to.  Jurgens  had  been  in  the  employment  of  the  defendant  for 
several  years  prior  to  the  transaction  in  question,  and  nothing 
had  come  to  the  knowledge  of  the  defendant  which  raised  doubt 
as  to  his  honesty  and  faithfulness.  The  facts  found  by  the  ref- 
eree show  that  the  defendant  reposed  confidence  in  his  integrity. 
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and,  60  far  as  appears,  the  abstraction  and  uttering  of  the  surren- 
dered certificates  was  his  first  act  of  malversation  during  his  em- 
ployment. His  power  in  respect  to  the  issuing  of  certificates  on 
the  transfer  of  stock  was  clerical  only.  In  case  of  transfer,  he 
was  accustomed  to  cancel  the  surrendered  ***  certificates  and 
paste  them  in  the  certificate-book,  prepare  the  new  certificate 
and  impress  the  compan/s  seal  thereon,  and  then  procure  the 
president  of  the  company  to  sign  it.  In  every  case  prior  to  the 
one  in  question,  the  president  signed  the  new  certificate  only, when 
the  surrendered  certificate  was  presented  to  him  by  Jurgens,  can- 
celed, together  with  the  new  certificate.  There  was  a  departure 
from  that  practice  in  the  single  instance  in  queetion  under  the 
special  circounstances  found  by  the  referee.  The  president  of  the 
company  knew  when  he  signed  the  new  certificate  that  the  old 
certificates  had  been  surrendered  and  were  then  in  possession  of 
the  company,  because  he  had  himself  placed  them  in  the  safe, 
and  the  fraud  of  Jurgens  was  made  possible  because  the  president 
relied  upon  Jurgens  to  cancel  the  surrendered  certificates  as  he 
had  directed  him.  It  is  urged  that  the  improper  use  made  of  the 
certificates  might  reasonably  have  been  expected  to  result  from 
leaving  them  in  the  safe  of  the  company  in  his  care  uncanceled. 
In  other  words,,  the  claim  is,  that  the  company  ought  to  have 
anticipated  that  Jurgens  might  commit  the  crimes  of  forgery  and 
larceny,  and  put  the  certificates  on  the  market  if  they  were  left 
imoanceled  under  his  control.  We  do  not  assent  to  this  sugges- 
tion. If  the  company  knew  that  Jurgens  was  dishonest,  or  had 
reason  to  suspect  his  honesty,  a  different  question  would  be  pre- 
sented. But  it  is  not  generally  an  omission  of  ordinary  prudence 
that  an  employer  deals  with  his  employ^  on  the  assumption 
that  those  who  have  hitherto  been  faithful  in  the  performance  of 
their  duties  will  continue  so  to  be,  or  because  he  does  not  antici- 
pate and  provide  against  the  possibility  of  their  criminal  aots. 
Breaches  of  trust  and  confidence,  unfortunately,  are  not  infre- 
quent. But  honesty  is,  neverthelees,  we  believe,  the  general  rule  of 
humam  conduct,  and  one  may  indulge  in  this  faith  in  human  na- 
ture and  trust  those  who  have  proved  themselves  worthy  of  it, 
■without  subjecting  himself  to  a  charge  of  negligence  if  it  should 
turn  out  that  they  afterward  yielded  to  temptation  and  used 
their  position  to  the  injury  of  others.  "It  is  one  thing  to  say 
that  a  man  shall  be  amenable  for  such  immediate  ***'  conse- 
quences of  his  acts  as  a  rcasonaible  man  might  foreece  and  dread 
•nd,  therefore,  shun.  But  it  is  another  and  very  different  proi>o- 
■ition  to  maintain  that  a  man  shall  forfeit  hia  property  because 


Feb.  1896.]     Knox  v.  Eden  Musee  American  Co.  709 

he  has  done  an  mi  which  will  not  be  perilous  unless  others  are 
gniilty  of  misconduct  which  that  act  does  not  cause":  Williams,,  J., 
Ex  parte  Swan,  7  Com.  B.,  N.  S.,  447.  See,  also,  Bramwell,  L. 
J.,  BaxendaJe  v.  Bennett,  L.  R.  3  Q.  B.  Div.  530. 

The  fact  that  in  the  particular  instance  the  defendant  did  not 
observe  the  by-law,  and  issued  the  new  certificate  without  the  ac- 
tual cancellation  of  the  surrendered  certificates,  was  not,  we  think, 
as  to  the  plaintiff,  actionable  negligence.  It  may  be  admitted 
that  a  business  corporation  is  bound  to  exercise  reasonable  care  in 
respect  to  the  transfer  of  its  shares.  The  defendant  had  adopted 
the  usual  precautions,  and  its  by-laws  required  that  transfers 
should  be  made  only  on  the  surrender  and  cancellation  of  out- 
standing certificates.  The  certificates  on  their  face  carried  an 
assurance  by  the  company  that  the  shares  represented  had  not 
been  transferred  on  the  books  of  the  company,  while  the  original 
certificates  were  outstanding.  There  was  no  representation  on 
the  face  of  the  certificates  that  surrendered  shares  would  be  actu- 
ally canceled  by  the  company.  The  company,  however,  had  by 
the  by-law  provided  that  this  should  be  done,  and  it  is  said,  and 
it  is  undoubtedly  true,  that  this  regulation  was  in  conformity  to 
the  usual  practice  of  stock  corporations.  By-laws  are  primarily 
for  the  protection  of  the  corporation  enacting  them  and  its  stock- 
holders. The  regulation  that  transfers  shall  only  be  made  on  the 
books  on  surrender  of  the  outstanding  certificates  is  essential  as 
well  for  the  protection  of  the  company  as  the  dealers  in  the  stock. 
The  regulation  for  actual  cancellation  of  surrendered  certificates 
is  a  still  further  protection.  But  can  it  be  justly  said  that  this 
latter,  regulation  was  so  obligatory  on  the  company  that  a  single 
departure  therefrom  under  special  and  peculiar  circumstances, 
which  gave  an  opportunity  for  Jurgens'  crime,  was,  as  to  the 
plaintiff,  actionable  negligence?  We  think  it  was  not.  To  con- 
stitute actionable  *^^  negligence,  there  must  not  only  be  a  vio- 
lation of  duty  owing  by  one  to  another  or  to  the  public,  but  the 
injury  must  be  the  natural  consequence  of  the  alleged  negligent 
act,  or  one  which  might  reasonably  have  been  anticipated.  Parke, 
B.,  in  the  Bank  of  Ireland  v.  Trustee^  of  Evans'  Charities,  5  H.  L. 
Cas.  389,  where  it  was  claimed  a  corporation  was  bound  by  the 
fraudulent  affixing  by  its  secretary  of  the  seal  of  the  corporation 
in  his  custody  to  a  power  of  attorney  to  transfer  its  funds  in  the 
Bank  of  Ireland,  states  the  true  ground  of  actionable  negli- 
gence in  such  a  case.  Speaking  for  the  judges  he  says:  "They 
are  all  of  opinion  that  the  negligence  which  would  deprive  the 
corporation  of  their  right  to  insist  that  the  transfer  was  invalid 
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must  be  negligence  in  or  immediately  connected  with  the  transfer 
itself."  Blackburn,  J.,  in  Swan  v.  N.  B.  Australasian  Co.,  2  Hurl. 
-&  C,  181,  states  the  principle  with  even  greater  perspicuity.  He 
Ba}-s:  "The  neglect  must  be  in  the  transaction  itself,  and  be  the 
proximate  cause  of  leading  the  party  into  the  mistake;  and  also, 
as  I  think,  that  it  must  be  the  neglect  of  some  duty  that  is  owing 
to  the  person  led  into  that  belief,  or,  what  comes  to  the  same 
thing,  to  the  general  public,  of  whom  the  person  is  one,  and  not 
merely  neglect  of  what  would  be  prudent  in  respect  to  the  party 
himself,  or  even  of  some  duty  owing  to  third  persons,  with  whom 
those  seeking  to  set  up  the  estoppel  are  not  privy.'* 

The  claim  that  the  injury  to  the  plaintiff  was  occasioned  by  the 
omission  of  the  defendant  to  exercise  proper  supervision  over  the 
conduct  of  Jurgens  has,  we  think,  no  force.  There  was  an  in- 
terval of  about  three  weeks  between  the  time  when  the  certifi- 
cates were  surrendered  to  the  company  and  their  abstraction  and 
transfer  by  Jurgens.  If,  during  this  period,  the  officers  of  the  de- 
fendant had  examined  the  contents  of  the  safe,  it  might  have 
been  ascert-ained  that  the  certificates  were  uncanceled.  An  ex- 
amination after  that  time  would  not  have  benefited  the  plaintiff, 
at  least  there  is  no  evidence  that  a  discovery  of  the  fraud  after 
it  had  been  accomplished  would  have  changed  his  position.  The 
transfers  of  stock  on  the  books  of  the  company  were  compara- 
tively infrequent.  The  president  *®^  had  reason  to  suppose  that 
Jurgens  would  obey  his  directions  and  cancel  the  certifioates,  and 
the  omission  to  inquire  whether  he  had  done  so,  during  the  pe- 
riod mentioned,  is,  as  we  think,  quite  insufhcient  to  supj)ort  the 
charge  of  negligence. 

Finally,  if  the  company  had  been  the  owner  of  some  of  its  own 
ihares.  or  if  it  had  owned  shares  in  other  corporations  which  had 
been  deposited  in  its  safe  for  safe-keeping,  and  they  had  been 
stolen  and  sold  by  Jurgens  to  the  plaintiff,  there  can  be  no  doubt 
that  the  company  could  reclaim  them,  and  the  loss  would  fall 
upon  him.  It  is  difficult  to  see  how  he  could  acquire  a  better 
right  to  the  surrendered  certificates  or  charge  the  company  with 
damages  resulting  from  Jurgens'  crime. 

Having  reached  the  conclusion  that  there  was  no  actionable 
negligence  on  the  part  of  the  defendant,  it  is  unnecessary  to  con- 
mder  the  other  questions  argued  at  the  bar. 

The  judgment  below  should  be  reversed  and  a  new  trial  or- 
dered, with  costs  in  all  the  courts  to  abide  the  event 

All  concur. 

Judgment  reversed. 
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NEGLIGENCE  —  DUTY  TO  GUARD  AGAINST  DANGER.  —  A 
person  is  not  negligent  in  failing  to  provide  against  a  danger  that  could 
not  have  been  reasonably  expected:  Russell  v.  Monroe,  116  N.  C.  720; 
47  Am.  St.  Rep.  823,  and  note. 

CORPORATIONS— STOCK  CERTIFICATES— NEGOTIABILITY. 
Certificates  of  stock  are  assignable,  and  pass  by  indorsement  as  bills  of 
exchange  and  promissory  notes  pass:  Supply  Ditch  Co.  v.  Elliott,  10  Col. 
327;  3  Am.  St.  Rep.  586,  and  note.  Certificates  of  corporate  stock  are 
merely  evidence  of  the  ownership  of  shares,  and  are  not  negotiable: 
Young  V.  South  Tredegar  Iron  Co.,  85  Tenn.  189;  4  Am.  St.  Rep.  752, 
and  note.  To  the  same  effect  see  East  Birmingham  Land  Co.  v.  Dennis, 
85  Ala.  565;  7  Am.  St.  Rep.  73. 

A  CORPORATION  PERMITTING  SHARES  OF  STOCK  TO  BE 
TRANSFERRED  without  authority  from  the  stockholder  may  be  com- 
pelled to  replace  them  or  pay  him  their  value,  although  it  was  innocently 
deceived  by  a  forged  power  of  attorney:  Note  to  Sewall  v.  Boston  Water 
Power  Co.,  81  Am.  Dec.  705.  A  corporation  must  see  that  no  unauthor- 
ized transfers  of  its  stock  are  made,  and  is  liable  to  anyone  injured  by  a 
breach  or  neglect  of  this  duty:  Marhury  v.  Ehlen,  72  Md.  206;  20  Am. 
St.  Rep.  467,  and  note;  Tafft  v.  Presidio  R.  R.  Co.,  84  Cal.  131;  18  Am. 
St.  Rep.  166;  Caulkins  v.  Gas  Light  Co.,  85  Tenn.  683;  4  Am.  St,  Rep. 
786,  and  note. 
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[148  New  York,  463.] 

TENANTS  IN  COMMON  OF  A  NATURAL  OYSTER  BED  have 
an  equal  right  to  enter  thereon,  and  to  remove  natural  oysters. 

A  TENANT  IN  COMMON  OF  AN  OYSTER  BED  cannot,  by 
draining  it,  and  scattering  a  few  seed  oysters  over  it,  deprive  any  of  his 
cotenants  of  the  right  to  take  natural  oysters  therefrom,  though  in  so 
doing,  the  latter  must,  to  some  extent,  disturb  the  planted  oysters. 

COTEN ANT'S  RIGHT  TO  THE  USE  OF  THE  COMMON  PROP- 
ERTY.— A  court  of  equity  will  not  interfere  between  cotenants,  even  to 
restrain  waste,  unless  it  be  of  a  malicious  character  or  so  unusual  or  un- 
reasonable as  to  constitute  a  wanton  destruction  of  the  estate. 

A.  A.  Spear,  for  the  appellants. 

NicoU  Floyd,  for  the  respondents. 

-*««  MARTIN,  J.  On  the  first  day  of  July,  1891,  a  large  pw- 
tion  of  Great  South  bay  in  the  county  of  Suffolk,  New  York,  was 
owned  by  Helen  T.  and  William  S.  Smith,  the  infant  heirs  of 
Robert  R.  Smith  and  the  town  of  Brookhaven,  under  its  corpo- 
rate naime  of  the  trustees  of  the  freeholders  and  commonalty  of 
the  town  of  Brookhaven,  as  tenants  in  common.  The  heirs  of 
Robert  R.  Smith  and  the  town  of  Brookhaven  each  owned  an  un- 
divided one-half.  The  entire  property  contained  about  forty 
thousand  acres  of  land  under  water,  nearly  all  of  which  was  suit- 
able for  oyster  culture.  Much  of  it  was  capable  of  nourishing 
and  maturing  oysters  when  planted  upon  it,  and  some  of  it, 
known  as  oyster  beds,  produced  spontaneously  both  marketable 
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and  flood  oystere.  The  oyster  beds  were  much  the  most  valuable 
part  of  the  land. 

On  or  about  the  day  mentioned,  Cornelia  T.  Smith,  sa  widow 
of  Robert  E.  Smith,  and  Cornelia  T.  Smith  and  Thomas  S. 
Strong,  as  general  guardians  of  Helen  T.  and  Williaan  S.  Smith, 
made  a  lease  to  the  plaintiffs  of  about  seventy  acres  of  the  land 
for  the  purpose  of  planting,  cultivating,  and  growing  oysters 
thereon.  The  lease  was  for  the  teran  of  ten  years,  at  an  annual 
rent  of  one  hundred  and  seventy-five  dollars.  The  premises 
leased  was  an  oyster  bed  known  as  the  "Reef  and  Swash"  bed.  It 
was  equaled  in  the  quantity  and  quality  of  oysters  it  produced  by 
but  few  beds  in  the  bay.  Its  yield  was,  with  few  exceptions,  reg- 
ular each  year,  and  comprised  both  seed  and  marketable  oysters. 
The  portion  known  as  the  "Reef"  contained  about  thirty-five 
acres,  and  the  "Swash"  about  the  same.  The  lease  purported  to 
rent  ihe  whole  of  the  seventy  acres.  In  it  the  oysters  planted  or 
growing  upon  the  premises  were  excepted  from  the  covenant 
therein  for  the  peaceable  possession  and  enjoyment  of  the  prem- 
ises. Upon  the  delivery  of  the  lease,  the  plaintiffs  staked  and 
buoyed  the  ^^"^  premises.  During  the  season,  from  the  fall  of 
1891  to  the  spring  of  1892,  they  permitted  the  baymen  to  go  upon 
the  beds  and  take  all  the  natural  oysters  they  could  obtain,  and 
they  took  substantially  all  that  could  be  taken  at  the  time.  In 
the  spring  of  1892,  marketable  oysters  were  growing  tliereon,  and 
the  usual  acnount  was  taken  from  the  premises.  In  September  of 
that  year,  seed  and  native  marketable  o)'sters  of  two  and  three 
years'  growth  were  growing  there  to  the  usual  extent.  In  June, 
1892,  the  plaintiffs  resurveyed  the  premises,  reset  the  stakes  and 
buoys  thereon,  and  dredged  the  "Reef."  In  the  latter  part  of 
that  month  and  early  in  July,  the  plaintiffs  spread  eleven  hun- 
dred bushels  of  shells  and  one  hundred  bushels  of  Virginia  seed 
oysters  over  the  whole  premises.  The  quantity  of  shells  re(j[uired 
to  properly  cover  the  premises  for  the  propagation  of  oysters  was 
thirty-five  thousand  bushels.  On  September  1st,  there  was  a  fine 
set  of  young  oysters  over  the  whole  ji  the  premises,  whioh  was 
largely  the  result  of  the  plaintiff's  cultivation. 

The  defendants,  at  the  times  hereinafter  mentioned,,  were  in- 
habitants of  the  town  of  Brookhaven,  as  such  were  permitted  by 
the  town  to  take  oysters  from  the  premises,  ai.d  all  the  defend- 
ants but  Abrara  Smith  were  duly  licensed  by  the  town  to  take 
oj'sters  from  the  undivided  half  of  the  land  under  water  in  '^he 
South  bay  belonging  to  the  town,  for  which  i!  j  paid  a  license 
lee.    Between  the  Ist  and  19th  of  Se])tember,  1892,  the  defend- 
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ants  entered  upon  the  premises  leased  to  the  plaintiffs,  amd  took 
and  disturbed,  to  a  slight  extent,  the  oysters  that  had  been 
planted  by  the  plaintiffs.  All  the  oysters  proved  to  have  been 
taken  by  any  of  the  defendamts  from  the  leased  premises  were 
marketable  oysters  of  two  or  three  years'  growth,  and  it  was  im- 
possible to  gather  the  natural  product  from  the  premises  "^vithout, 
to  some  extent,  taking  or  disturbing  the  oysters  planted  by  the 
plaintiffs.  The  defendants  were  men  of  small  means,  and  unable 
to  respond  in  damag'es  to  the  plaimtiffs.  The  town,  for  many 
years  before  this  action,  and  up  to  the  time  of  this  trial,  had  pur- 
posely permitted  the  premises  in  question  and  other  beds  in 
South  bay  to  be  used  *^*  by  the  inhabitants  of  the  town  for  tak- 
ing seed  and  marketable  oysters  as  a  means  of  gubsistenoe,  and 
had  refused  to  lease  to  anyone  the  exclusive  use  of  any  of  the 
oyster  beds.  When  the  lease  to  the  plaintiffs  was  given,  they  had 
notice  and  full  knowledge  that  it  was  given  against  the  will  of  the 
town  of  Brookhaven.  The  oysters  taken  by  the  defendants  up 
to  September,  1892,  were  taken  for  market  purposes.  When  the 
lease  was  given  the  town  was  ndt  cultivating  the  premises.  The 
foregoing  are  substantially  the  facts  found  by  the  court. 

As  conclusions  of  law,  the  court  held  that  the  premises  so 
leased  were  held  and  owned  by  the  town  of  Brookhaven  and  the 
heirs  of  Eobert  E.Smith  as  tenants  in  common;  that  the  lease  to  the 
plaintiffs  was  valid;  that  the  plaintiffs  possessed  the  rights  in  cara- 
mon in  the  property  in  question  which  the  heirs  of  Robert  R,  Smith 
had,  and  the  defendants  possessed  those  which  the  town  of  Brook- 
haven had,  and  neither  possessed  any  other  nor  different  rights; 
that  under  the  lease  the  plaintiffs  had  a  right  to  take  the  natural 
oysters  from  the  premises,  but  that  neither  of  the  cotenants  could 
legally  exclude  the  other  from  entry  thereon  or  from  taking  the 
natural  product  thereof;  that  the  planted  oysters  growing  upon 
the  premises  between  the  first  and  nineteenth  days  of  Septem- 
ber, 1892,  were  the  property  of  the  plaintiffs,  but  that  they  could 
not  legally  prevent  the  defendants  from  entering  upon  the 
premises  or  from  taking  the  natural  growth  of  oysters  thereon, 
and  directed  that  the  complaint  be  dismissed  with  costs. 

By  this  action  the  plaintiffs  sought  to  enjoin  the  defendants 
from  entering  upon  the  premises  and  taking  or  disturbing  the 
oysters  growing  thereon,  and  to  recover  damages  for  such  injury 
as  they  had  sustained  by  reason  of  the  acts  of  the  defendants  in 
disturbing  the  oysters  planted  by  them.  As  there  was  no  proof 
of  the  extent  of  any  injury  sustained  by  the  plaintiffs,  the  action 
was,  in  effect,  one  for  an  injunction.    The  findings  of  fact  made 
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by  the  learned  trial  judge  and  affirmed  by  the  general  term  are 
fully  sustained  by  the  evidence,  and,  therefore,  the  question  pre- 
sented upon  this  appeal  is,  '*®®  whether,  upon  the  facts  as  found, 
the  court  was  justified  in  directing  a  judgment  for  the  defendants. 

Both  parties  admit  that  the  relation  which  existed  between 
them  was  that  of  tenants  in  common,  and  consequently  there  was 
a  unity  in  their  right  of  possession,  as  that  is  the  very  nature  of 
the  estate.  The  parties  were  tenants  in  common  of  the  natairal 
oysters,  and  the  defendants  as  such  had  the  same  right  as  the 
plaintiffs  to  enter  upon  the  premises  and  remove  them.  As  to 
that,  there  is  no  dispute  or  controversy.  But  the  appellants  con- 
tend that,  having  dredged  the  land  and  placed  oyster  shells  and 
seed  oysters  upon  it,  they  are  entitled  not  only  to  prevent  the 
defendants  from  interfering  with  the  0}-sters  thus  planted,  but 
also  to  enjoin  them  from  taking  the  natural  ones,  because  in  doing 
eo  they  would,  to  a  slight  extent,  disturb  those  planted  by  the 
plaintiffs.  That  the  oysters  taken  by  the  defendants  were  cliiefly 
of  two  or  three  years'  growrth,  and,  therefore,  not  the  oysters 
planted  by  the  plaintiffs,  the  court  has  found  and  the  evidence  es- 
tablishes. The  most  that  can  be  said  is,  that  the  defendants  in 
removing  the  oysters,  as  to  wliich  they  were  tenants  in  common, 
have  slightly  disturbed  the  oysters  planted  by  the  plaintiffs.  The 
precise  question  presented  is,  whether  the  plaintiffs  could  deprive 
the  defendants  of  their  right  to  take  any  of  the  natural  oysters 
by  scattering  a  few  seed  o}'ster8  over  the  promises  in  such  a  man- 
ner as  to  render  it  impossible  to  remove  the  natural  ones  without 
disturbing  those  planted.  If  they  could  not,  then  the  decision  of 
the  courts  below  is  right  and  should  be  affirmed. 

The  appellants  rely  upon  the  case  of  Le  Barron  v.  Babcock, 
122  N.  Y.  153;  19  Am.  St.  Rep.  488.  We  find  nothing  in  that 
case  which  upholds  tlieir  claim.  In  I^e  Barron  v.  Babcock,  122  N. 
Y.  163,  19  Am.  Rep.  488,  the  land  was  held  by  the  plaintiff  and 
the  party  represented  by  the  defendant  as  tenants  in  common. 
The  plaintiff  was  in  peaceable  possession  with  the  acquiescence 
of  his  cotenant.  The  oats  and  hay  that  were  taken  by  the  de- 
fendant had  been  severed  from  the  freehold  by  the  plaintiff,  and 
were  personal  chattels.  In  tliat  case,  it  was  said  that  when,  in 
the  due  course  of  husbandry,  the  ^"^^  oats  and  hay  were  {Ksice- 
ably  and  in  good  faith  severed  from  the  common  estate  where 
they  were  grown,  the  title  vested  in  the  cotcmant  who  had 
severed  them.  It  was  also  said  that  if  the  oats  and  hay  were 
owned  by  the  plaintiff  and  Mrs.  House,  it  was  not  a  conversion  of 
them  for  the  defendant,  acting  by  her  authority,  to  draw  tham 
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away,  and  it  ■was  only  upon  the  theory  that  the  plaintiff  owned 
them  in  his  own  right  that  the  defendant  was  held  liahle.  Neither 
the  defendants  not  their  grantors  ever  acquiesced  in  the  plaintiffs 
having  any  exclusive  or  other  possession  of  tliis  land,  except  suoh 
as  they  had  as  tenants  in  coanmon  with  them.  Nor  were  the 
oysters  taken  severed  from  the  freehold  by  the  plaintiffs  so  that 
they  became  personal  chattels.  The  land  and  the  oysters  thereon 
belonged  to  the  tenants  in  common,  and  neither  possessed  any 
such  title  to  the  oysters,  planted  or  natural,  as  would  enable  him 
to  maintain  an  action  for  trespass  or  conversion  against  his  co- 
tenant  f OT  taking  them  from  the  land  thus  held  in  common. 

It  is  difficult  to  discover  any  principle  which  would  justify  a 
court  of  equity  in  restraining  the  defendants  from  taking  the 
oysters  which  they  had  a  right  to  remove,  simply  because  in  doing 
60  some  slight  injury  might  result  to  those  the  plaintiffs  had 
strewn  over  the  lands.  As  the  rights  of  tenants  in  common  are 
equal  in  the  use  and  enjoyment  of  the  estate,  it  is  a  general  rule 
that  a  coTirt  of  equity  will  not  interfere  between  them,  even  to 
restrain  waste,  unless  it  be  of  a  malicious  character  or  so  unusual 
and  unreasonable  as  to  constitute  a  wanton  destruction  of  the 
estate:  Freeman  on  Contenancy,  sec.  323;  High  on  Injunctions, 
sec.  692;  Beach  on  Modem  Equity  Jurisprudence,  sec.  735; 
Smith  on  Equity,  418.  Another  well-established  rule  of  equity 
jurisprudence  is,  that  an  injunction  will  not  be  granted  when  it 
will  operate  inequitably  or  contrary  to  the  real  justice  of  the 
case:  Troy  etc.  E.  R.  Co.  v.  Boston  etc.  Ey.  Co.,  86  N.  Y.  107, 
125.  In  this  case,  there  is  no  evidence  that  the  defendants'  acts 
in  removing  the  oysters  which  were  the  natural  products  of  the 
land,  were  malicious,  unusual,  or  unreasonable,  while  it  does  show 
that  if  an  injunction  was  granted,  it  would  operate  inequitably 
and  contrary  to  real  ^"^^  justice  by  depriving  the  defendants  of 
their  admitted  rights.  There  is  notliing  to  show  any  disposition 
on  the  part  of  the  defendants  to  unnecessarily  interfere  with  or 
destroy  the  seed  oysters  planted  by  the  plaintiffs.  The  only  inter- 
ference upon  their  part  has  been  suoh  as  could  not  be  avoided 
without  an  entire  surrender  of  their  rights  to  'the  use  of  the 
property. 

Under  these  circumstances,  we  are  clearly  of  the  opinion  that 
the  trial  court  properly  dismissed  the  plaintiffs'  complaint  upon 
the  merits,  and  that  the  judgment  of  the  general  term  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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COTENANCY. — Ab  to  the  rights  of  cotenants  to  the  common  nse  of 
the  estate,  see  the  extended  note  to  Harman  y.  Gartman,  18  Am.  Dec. 
659.  The  possession  of  one  cotenant  is  the  possession  of  all,  and  each 
has  the  present  right  to  enter  upon  the  whole  land,  and  upon  every  part 
of  it,  and  to  occupy  and  enjoy  the  whole:  Metcalfe  v.  Miller,  96  Mich. 
459 ;  35  Am.  St.  Kep.  617,  and  note. 


Menneilbt   V,   Employers'  Liability   Assurance 
Corporation. 

[148  Nrw  York,  596.] 

INSURANCE.—AOCIDENT.— A  provision  in  a  policy  of  life  in- 
rarance  exempting  the  insurer  from  liability  for  death  or  aisablement 
arising  from  accidents  that  bear  no  external  and  visible  marks,  and  from ' 
anything  accidentally  taken,  administered,  or  inhaled,  contact  with  poi- 
sonous substances,  inhaling  gas,  or  any  surgical  operation,  does  not 
exempt  the  insurer  from  liability  from  death  by  the  accidental  inhaling 
of  illuminating  gas. 

INSURANCE.— THE  INHALING  OF  GAS  within  the  exemp- 
tions of  insurance  policies  means  a  voluntary  and  intelligent  act  of  the 
insured,  and  not  a  voluntary  and  unconscious  act. 

INSURANCE— ACCIDENTS— MARKS  OF.— A  provision  in  a 
policy  of  insurance  that,  to  render  the  insurer  liable,  the  death  or  disable- 
ment must  nut  be  from  an  accident  that  bears  no  external  or  visible 
marks,  means  that  there  must  be  some  external  and  visible  evidence  that 
the  death  was  accidental,  and  not  that  there  must  be  external  and  visi- 
ble marks  on  the  person  of  that  decedent. 

Action  against  an  insurance  company  to  recover  a  sum  stipu- 
lated to  be  paid  on  the  death  of  S.  D.  W.  Menneiley  from  acci- 
dent. The  defense  was  upon  the  gixmnd  that  the  insurer  wbb 
exempt  from  liability  under  the  provision  referred  to  in  the  opin- 
ion of  the  court  The  insured  was  found  dead  in  his  room  at 
the  Millard  Hotel  in  Omaha,  Nebraska,  on  the  morning  after  the 
12th  of  October,  1891,  and  hie  death  had  been  caused  by  the 
accidental  escape  of  illiuninating  gas  into  hie  room.  The  agreed 
caae  showed  that  the  death  was  accidental,  and  that  there  were 
no  external  and  visible  marks  upon  the  body  of  Menneiley, 
caused  by  the  accident,  "unless  the  facts  that  illuminating  gas 
emanated  from  his  body  when  artificial  respiration  was  produced 
to  the  perception  of  the  person  producing  such  artificial  respi- 
ration, that  the  room,  on  entering  the  same,  was  easily  perceived 
to  be  full  of  illuminating  gas,  and  that  the  gas  was  then  eecaping 
therein,  and  that  inapectaon  of  the  body  showed  life  to  be  extinct, 
be  held  or  found  to  constitiete  such  external  and  visible  marks 
within  the  meaning  oi  the  term  'external  and  visible  marks'  con- 
tained in  the  policy.  The  defendant  does  not  a<lunit  that  Buch 
fttcta  constitute  'external  and  visible  marks'  within  the  meaning 
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of  the  term  'external  and  visible  marks'  contained  in  the  policy; 
and  the  plaintiff  claims  that  they  do."  Both  the  trial  court  and 
the  general  term  decided  that  the  plaintiff  was  not  entitled  to 
recover. 

"William  Nathaniel  Cogswell,  for  the  appellant. 

W.  A.  Sutherland,  for  the  respondent. 

699  MAETIN",  J.  This  action  is  upon  a  policy  or  contract  of 
insurance  issued  by  the  defendant  to  Samuel  D.  W.  Mennedley, 
by  which,  in  case  of  his  death  from  any  accident,  within  the  pro- 
visions of  the  policy,  the  defendant  agreed,  within  three  months 
thereafter,  to  pay  to  the  plaintiff  the  sum  of  five  thousaiid 
dollars. 

The  conditions  contained  in  the  policy,  so  far  as  applicable  to 
the  questions  involved  in  this  case,  are  as  follows:  "This  policy 
does  not  insure  against  deaih  or  disablement  ....  from  acci- 
dents that  shall  bear  no  external  and  visible  marks  ....  nor 
againsit  death  or  disablement  arising  from  an3rthing  accidentally 
taken,  administered,  or  inhaled,  contact  of  poisonous  substances, 
inhaling  gas,  or  any  surgical  operation  or  exhaustion  consequent 
thereon."  The  general  term  held  that  the  clause  in  the  policy 
which  provides  that  it  does  not  insure  against  death  or  disable- 
ment arising  from  anything  accidentally  taken,  administered.,  or 
inhaled,  described  an  act  that  was  not  voluntary  and  intdligent, 
but  accidental,  and  that  the  admitted  faots  bring  this  case  within 
that  exception.  That  court  also  held  that  the  facts  did  not  es- 
tablish a  case  within  the  exception  as  to  inhaling  gas,  citing  the 
decision  of  Paul  v.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  8  Am.  St. 
Eep.  758.  Thus,  the  sole  ground  upon  which  judgment  was  di- 
rected for  the  defendant  was,  that  it  was  not  liable  because  the 
cause  of  the  death  of  the  insured  was  within  the  exception  in  the 
policy  as  to  death  arising  from  anything  accidentally  taken,  ad- 
ministered, or  inhaled.  Moreover,  the  respondent  admits  that  in 
this  state,  under  the  authority  of  Paul  v.  Traveler's  Ins.  Co.,  112 
N.  Y.  472,  8  Am.  St.  Eep.  758,  the  words  "inhaling  gas,'* 
contained  in  the  policy,  when  read  in  the  light  of  the 
context,  apply  only  to  cases  where  gas  is  inhaled  intentionally, 
voluntarily-  and  consciously,  and  that  under  the  decision  in 
that  case  the  judgment  of  the  general  term  cannot  be  up- 
held on  the  theory  that  that  provision  exempted  the  defendant 
from  liability  imder  its  policy.  In  Paul  v.  Travelers'  Ins.  Co.,  112 
N.  Y.  472,  8  Am.  St.  Eep.  758,  Judge  Gray  in  deUvering  the 
opinion  of  the  court,  said:  "But  in  expressing  ^^**  its  in- 
tention not  to  be  Halble  for   death  'from  inhaling  of  gas,'  the 
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company  can  only  be  understood  to  mean  a  voluntarj'  and  intel- 
ligent act  by  the  insured,  and  not  an  involuntary  and  unconscious 
act.  Read  in  that  sense  and  in  the  light  of  the  context,  these 
words  must  be  interpreted  as  having  reference  to  medical  or  sui'g- 
ieal  treatment,  in  wliich.  ex  vi  tennini,  would  be  included  the  den- 
tist's work,  or  to  a  suicidal  purpose.  Of  course  the  deceased 
must  have,  in  a  certain  sense,  inhaled  gas;  but,  iu  view  of  the 
finding  that  the  death  was  caused  by  accidental  means,  the  proper 
meaning  of  words  compels,  as  does  the  logic  of  the  thing,  the 
conclusion  that  there  was  not  that  voluntary  or  conscious  act 
necessarily  involved  in  the  process  of  inhaling."  In  that  case,  it 
was  distinctly  held  that  the  defendant  was  not  exempt  from  li- 
ability under  such  a  provision  where  the  death  of  the  insured 
\v-as  caused  by  the  accidental  inhaling  of  illuminating  gas.  Tlie 
facts  in  that  case  were  so  nearly  like  those  in  the  case  at  bar  that 
no  distinction  between  them  exists.  Paul  v.  Traveler's  Ins.  Co., 
112  N.  Y.  472,  8  Am.  St.  Rep.  758,  was  referred  to  in  Bacon  v. 
United  States  Mut.  Accident  Assn.,  123  N.  Y.  304,  308,  20  Am. 
St.  Rep.  748,  and  its  doctrine  expressly  recognized  as  correct.  It 
was  also  followed  in  Pickett  v.  Pacific  etc.  Co.,  144  Pa.  St.  79,  91; 
27  Am.  St.  Rep.  618.  It  follows  that  the  judgment  appealed 
from  cannot  be  sustained  upon  the  ground  that  the  clause  in  the 
policy  excepting  death  from  inhaling  gas  from  its  provisions  ex- 
empts the  defendant  from  liability  in  this  case. 

The  respondent,  however,  urges  that  upon  the  admitted  facts, 
the  general  tenn  properly  held  that  the  provision  with  reference 
to  "anything  accidentally  taken,  administered,  or  inhaled,"  ex- 
empted the  company  from  any  liability  whatever  under  its  policy. 
We  think  otherwise.  That  provision  in  the  policy  clearly  implies 
voluntary  action  on  the  part  of  the  insured  or  some  other  person. 
The  insured  must  take  or  inhale,  or  anotlier  must  administer. 
The  manifest  purpose  of  the  provision  is  to  cxompt  the  insurer 
from  liability  where  the  insured  has  voluntarily  and  consciously, 
but  accidentally,  taken  or  inhaled,  or  something  has  been  volun- 
tarily administered  which  was  injurious  or  destructive  of  life. 
We  think  that  the  particular  accidents  ®"*  intended  to  be  ex- 
cepted by  that  provision  are  the  accidental  taking  or  inhaling  into 
the  system  of  some  injurious  or  destructive  agency  under  the 
inihtaken  belief  that  it  was  beneficial,  or,  at  least,  harmless.  That 
is  made  more  apparent  by  that  portion  of  the  provision  which 
relates  to  something  "administered,"  as  it  cannot  be  reasonably 
construed  as  referring  to  a  thing  involuntarily  and  unconi*<ious]y 
adminiBtared.    Indeed,  it  is  quite  difficult  to  understand  how  a 
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thing  could  be  involimtarily  and  unconsciously  administered. 
Coupled  together  as  these  provisions  are,  the  same  rule  of  oon- 
struotion  must  he  applied  to  that  portion  which  relates  to  some- 
thing accidentally  inhaled  as  applies  to  the  portion  which  relates  to 
asuhstanceaccidentallytakenoraccidentallyadministered.  All  the 
cases  thus  provided  for  plainly  involve  voluntary  and  conscious  ac- 
tion on  the  part  of  the  insured  or  some  other  person.  The  leading 
and  controlling  idea  in  this  provision  is  the  performance  of  a  vol- 
untary act  which  accidentally  causes  the  death  or  injury  of  the  in- 
sured. That  a  proper  construction  of  the  policy  requires  us  to 
hold  that  it  applies  only  to  cases  where  something  has  been  volun- 
tarily and  intentionally,  although  mistakenly,  taken,  adminis- 
tered, or  inhaled,  there  can,  we  think,  be  but  little  doubt.  As 
thus  construed,  this  provision  manifestly  did  not  exempt  the  de- 
fendant from  liability  in  this  case,  as  it  was  admitted  that  the 
death  of  the  insured  was  occasioned  by  accidental  means,  and 
was  caused  by  involuntarily  and  accidentally  breathing  illumin- 
ating gas  which  had  escaped  into  the  room  where  he  was  sleeping 
at  the  time  of  his  death.  The  argument  that  the  provision  as 
to  inhaling  gas  has  been  given  the  same  effect  as  is  now  given  to 
the  other  and  more  general  one,  and  that  such  could  not  have 
been  their  purpose,  has  little  force.  The  inhaling  of  gas  having 
been  specially  provided  for  when  taken  for  surgical  and  like  pur- 
poses, it  is  only  when  it  is  inhaled  for  some  other  purpose,  or 
imder  other  circumstances,  that  the  general  provision  applies. 
The  special  provision  is  applicable  when  gas  is  inhaled  for  surgical 
and  like  purposes;  the  general  provision  applies  when  it  is  inhaled 
for  other  purposes.  Applying  to  ®^^  the  construction  of  this 
policy  the  principles  stated  in  the  opinion  in  Paul  v.  Traveler'* 
Ins.  Co.,  112  N.  Y.  473,  8  Am.  St.  Eep.  758,  it  is  obvious  that  the 
construction  we  have  placed  upon  the  policy  is  the  proper  and 
correct  one. 

The  only  remaining  question  relates  to  the  provision  which 
declares  that  the  policy  "does  not  insure  against  death  or  disable- 
ment ....  from  accidents  that  shall  bear  no  external  and  visible 
marks.*'  It  is  somewhat  difficult  to  understand  precisely  what  was 
intended  by  this  clause  of  the  policy.  We  are,  however,  of  the 
opinion  that  the  language  employed,  when  fairly  construed,  in- 
dicates that  its  purpose  was  to  provide  that  a  case  of  death  or  in- 
jury should  not  be  regarded  as  within  the  policy,  unless  there 
was  some  external  or  visible  evidence  which  indicated  that  it  wa» 
accidental.  In  other  words,  that  only  such  injury  as  could  be 
shown  by  external  and  visible  evidence  to  have  been  accidental 
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ehould  be  regarded  as  within  tihe  policy.  In  this  case,  it  is  ad- 
mitted that  the  decedent's  death  was  occasioned  by  his  involuntar- 
ily and  accidentally  breathing  illuminating  gas,  which  had  acci- 
dentally escaped  into  his  room;  that  there  were  no  visible  marks 
of  the  accident  upon  the  body  of  the  deceased,  but  when  artificial 
respiration  was  produced  illuminating  gas  emanated  therefrom  to 
the  perception  of  the  person  producing  such  artificial  respiration; 
that  upon  entering  the  room  it  was  perceived  to  be  full  of  gas, 
and  that  gas  was  then  escaping  therein,  and  that  an  inspection  of 
the  body  showed  life  to  be  extinct.  "We  think  this  admission  fur- 
nishes sufficient  evidence  of  an  external  and  visible  character  that 
the  death  of  the  decedent  was  accidental  to  exclude  it  from  this 
exception  in  the  policy,  and  hence  that  it  was  one  of  the  accidents 
against  which  the  defendant  intended  to  insure.  The  respond- 
ent discusses  this  question  upon  the  theory  that  this  clause  in  the 
policy  should  be  construed  as  though  it  read  "from  accident 
where  there  shall  be  no  external  and  visible  marks  upon  the  body 
of  the  deceased."  A  fair  construction  of  the  language  does  not, 
we  think,  justify  the  conclusion  that  such  was  its  intent  and  pur- 
pose; but  that  the  more  reasonable  construotaon  is  that  which  haa 
already  been  suggested. 

®^^  If  we  are  correct  in  these  conclusions,  it  follows  that  the 
judgment  of  the  general  term  should  be  reversed,  and  the  judg- 
ment upon  the  verdict  direoted  for  the  plaintiff  should  be  af- 
firmed, with  costs  to  the  plaintiff  in  all  the  courts. 

All  concur,  except  Andrews,  C.  J.,  not  voting,  and  Haight,  J., 
not  sitting. 

Judgment  accordingly. 

INSURANCE  — ACOIDENT-TNHALATTON  OF  GAS. -Death  by 
external  and  violent  means,  within  the  meaning  of  an  insurance  policy, 
may  be  occasioned  by  the  breathing  of  illuminating  gas:  Paul  v.  Trav> 
eler^j'  Ina.  Co.,  112  N.  Y.  472;  8  Am.  St.  Rej).  758.  Death  caused  by 
aephixia  or  auffocation,  due  to  the  accidental  and  unconscious  inhalation 
of  carbonic  acid  or  other  deadly  (jas  in  a  well,  is  death  by  external,  vio- 
lent, and  accidental  means,  within  the  meaning  of  an  insurance  i>olicy 
f)roviding  that  the  insurance  shall  not  extend  to  death  caused  "by  in- 
laling  gas":  Pickett  v.  Pacific  etc.  Life  Ins. Co.,  144  Pa.  St.  79;  27  Am. 
Hi.  Hep.  618,  and  note. 

INSURANCE  — ACCIDENT— EXTERNAL  VISIBLE  MARK. -In- 
flurnnce  a^^ainst  accident  which  stipulates  that  it  shall  not  cover  injuriea 
of  which  there  is  no  visible  external  mark  upon  the  l>ody  of  the  assured, 
covi*rK  an  accident  of  which  there  was  no  visible  mark  at  the  time  of  the 
injury,  if  there  was  such  mark  afterward  and  as  a  result  of  such  injury; 
Pennington  v.  Pacific  etc.  Life  Ins.  Co.,  85  Iowa,  468:  39  Am.  St.  Rep. 
306.  See,  eepecially,  the  note  to  Scbroeder  v.  Crawford,  34  Am.  Rep. 
240. 
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Hanover  National  Bank  v.  American  Dock  and 
Trust  Company. 

[148  Nbw  York,  612.] 

A  CERTIFICATE  OR  RECEIPT  ISSUED  BY  A  WARE- 
HOUSE AND  STORAGE  company  is  negotiable,  and  a  purchaser 
thereof  in  good  faith,  and  without  notice  of  any  fact  to  put  him  on  inquiry, 
is  entitled  to  receive  from  the  company  the  property  described  on  pay- 
ment of  lawful  charges. 

A  STORAGE  OR  WAREHOUSE  COMPANY  failing  to  pro- 
<luce  goods  called  for  in  its  receipt  must  assume  the  burden  of  account- 
ing for  them,  or  pay  their  full  value. 

CORPORATION,  AUTHORITY  OF  OFFICER  TO  ACT  FOR 
HIMSELF. — The  president  of  a  warehouse  company  having  authority 
to  issue  its  receipts  and  certificates  has  no  authority  to  issue  them  in  hia 
■own  favor  even  for  property  actually  deposited  by  him. 

WAREHOUSE  CERTIFICATES— NOTICE.— If  a  warehouse  cer- 
tificate purporting  to  be  for  goods  deposited  shows  on  its  face  that  it  is 
in  favor  of  an  officer  of  the  corporation,  and  that  he,  as  such,  issued  it, 
a  purchaser  of  the  certificate,  in  order  to  charge  the  corporation,  must 
chow  that  it  authorized  the  officer  to  act  for  it  in  cases  in  which  he  was 
personally  interested. 

PRINCIPAL  AND  A.GENT.— THE  AUTHORITY  OF  AN  AGENT 
IS  ENLARGED  as  to  third  persons  by  implication,  when  the  principa- 
permits  him  to  do  acts  not  expressly  authorized,  or  which  are  recognized 
«s  valid  after  they  have  been  done. 

PRINCIPAL  AND  AGENT.— IF,  THROUGH  INATTENTION 
or  otherwise,  a  principal  suffers  his  agent  to  act  beyond  his  authority 
without  objection,  he  is  bound  to  those  who  are  not  aware  of  any  want 
of  authority,  to  the  same  extent  as  if  the  power  had  been  directly  con- 
ferred. 

A  WAREHOUSE  OR  STORAGE  CORPORATION  IS  AN^^WER- 
ABLE  for  certificates  or  receipis  issued  by  one  of  its  officers  in  his  own 
favor,  if  it  had  knowledge  that  he  was  in  the  habit  of  issuing  such  certif- 
icates, and  did  not  put  an  end  to  his  acts  of  that  nature  after  having  a 
reasonable  time  to  do  so. 

NOTICE— DUTY  OF  INQUIRY.— A  purchaser  of  a  negotiable 
inetrument,  who  purchases  under  circumstances  that  throw  on  liim  the 
duty  of  inquiry  as  to  its  validity,  assumes  no  greater  risk  by  his  failure  to 
inquire  than  the  burden  of  proving  that  the  facts  which  he  could  have 
diBCovered  had  he  inquired  would  have  protected  him. 

CORPORATIONS.— THE  IGNORANCE  BY  THE  DIRECTORS 
of  a  corporation  of  the  acts  of  a  president  does  not  exempt  it  from  lia- 
bility for  such  acts,  unless  such  directors  were  reasonably  diligent  in 
the  method  and  details  of  conducting  the  business  under  their  cuntrol. 

CORPORATIONS  — DIRECTORS,  IMPUTING  KNOWLEDGE 
TO.— WHATEVER  ENTRIES  IN  THE  BOOK  OF  A  CORPORATION, 
made  in  the  ordinary  course  of  its  business,  would  have  disclosed,  the 
jury  are  warranted  in  finding  had  come  to  the  knowledge  of  its  directors, 
who  were  charged  with  the  duty  of  reasonable  supervision  of  the  con- 
duct of  its  officers. 

Action  brought  by  the  plaintiff,  a  national  bank,  against  the 
defendant,  a  warehouse  and  storage  corporation,  to  recoveir  pos- 
session of  a  quantity  of  cotton,  or  its  value,  if  such  possession 
•could  not  be  had.     M.  W.  Stone  was  from  1876  to  1890  vice-pres- 
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ident  of  defendant,  and  thereafter  until  his  death  in  1891,  he 
was  its  president.     All  this  time  he  had,  according  to  the  defend- 
ant's by-laws,  power  to  sign  certificates  or  receipts  issued  by  the 
defendant,  though  other  oflScers  were  also  empowered  to  act  in 
the  same  capacity.     He  in  fact  signed  all  receipts  issued  by  the 
defendant,  and  was  known  as  its  business  head,  and  it  was  re- 
garded as  the  better  policy  to  leave  the  duty  of  issuing  such  re- 
ceipts entirely  in  his  charge  in  order  that  he  could  better  keep 
"track  of  them,"  and  avoid  the  danger  of  issuing  duplicate  cer- 
tificates.     While  he  was  vice-president,  he  issued  certificates  in 
his  own  favor,  purporting  to  be  for  cotton  deposited,  and  dated 
June  15,  1881,  Novcrmber   9,    1881,  March  16,  1886,  April  14, 
1886,  and  May  24,  1886.     All  of  these  certificates  were  used,  re- 
turned, and  canceled  in  the  regular  course  of  business.     Upon 
one  of  the  certificates,  the  cotton  called  for  had  not  been  returned 
all  at  one  time,  but  upon  five  separate  occasions,  upon  each  of 
which  indorsements  showing  the  partial  delivery  were  made  upon 
the  certificates  by  one  Gendar,  who  was  then  a  book-keeper  for  the 
defendant.     The  form  of  certificate  issued  to  Mr.  Stone  was  the 
same  as  if  they  had  been  issued  to  a  strans^cr  to  the  corporation. 
The  plaintiff  for  many  years  prior  to  1891  had  been  loaning 
money  to  Stone  upon  certificates  as  collateral,  and  had  at  various 
times  made  inquiries  at  the  office  of  the  defendant  whether  any 
officer  other  than  Stone  was  authorized  to  sign  the  certificates, 
and 'had  received  an  answer  in  the  negative.     In  March,  1891, 
plaintiff  made  a  loan  to  Stone  of  five  thousand  dollars,  taking  as 
collateral  security  a  certificate  of  the  defendant,  in  the  usual  form, 
signed  by  Stone  aa  president,  of  one  hundred    and  seventy-two 
bales  of  cotton.    The  certificate  was  indorsed  by  him  individually, 
and  in  the  list  of  the  officers  of  the  corporation  appearing  on  the 
margin  of  the  certificate  was  his  name  as  president,  and  there  was 
printed  across  the  paper  the  words,  "This  receipt  is  valid  only 
•when  signed  by  either  the  president  or  treasurer."    No  inquiry 
was  made  by  any  officer  of  the  defendant,  except  of  Stone,  as  to 
whether  the  cotton  was  on  deposit.     Subsequently,  in  January 
and  February,  1891,  other  loans  were  made  to  Stone,  and  similar 
certificates  of  deposit  taken  as  security.       After  his  death  in 
March,  1891,  all  the  certificates  received  by  plaintiff  were  found 
to  have  born  issued  by  Stone  without  there  being  any  basis  Uwre- 
for.     The  blanks  for  the  certificates  issued  by  Stone  had  been  ob- 
tained ])y  hitn  from  the  lithographer,  they  having  been  laid  aside 
■a  defective  for  some  roai?on.  and  the  numbering  thereon  was  not 
made  by  the  printing  ouachiae  in  common  use,  but  was  probably 
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stamped  by  a  rubber  staanp.  The  defendant  asked  the  court  to 
direct  a  judgment  in  its  favor,  but  thereupon  the  counsel  for  the 
plaintiff  asked  "to  go  to  the  jury  on  the  question  whether  the  ac- 
tion of  the  defendant  in  pemii'tting  Mr.  Stone  to  issue  certificates 
in  his  own  favor  during  the  years  1881  and  1886,  was  not  such  an 
acquiescence  in  his  act  as  gave  the  plaintiff  a  right  to  rely  upon 
the  validity  of  such  a  certificate  when  issued  by  Mr.  Stone/'  and 
also  whether  the  answer  given  when  inquiry  was  made  as  to 
whether  any  other  officer  than  Mr.  Stone  could  issue  oertifioates, 
"did  not  justify  the  plaintiff  in  relying  upon  this  collateral  se- 
curity as  being  valid  when  signed  by  Mr.  Stone,  and  whether  the 
long  course  of  dealing,  allowing  Mr.  Stone  to  have  entire  control 
should  not  estop  the  defendant  from  claiming  that  this  certificate 
is  invalid."  The  court  granted  the  motion  of  the  defendant,  and 
denied  the  application  of  the  plaintiff.  The  action  of  the  trial 
court  was  reversed  upon  appeal  to  the  general  term,  and  a  new 
trial  granted,  whereupon  a  further  appeal  was  taken  to  this  court. 

Thaddeus  W.  Kenneson,  for  the  appellant. 

Thomas  S.  Moore,  for  the  respondent. 

619  YAISTN,  J.  As  a  verdict  was  directed  against  the  plaintiff, 
it  is  entitled  to  the  most  favorable  inferences  that  can  fairly  be 
-drawn  from  the  evidence:  Eaabe  v.  Squier,  148  N.  Y.  81.  The 
jury,  therefore,  might  have  found  the  facts  as  they  appear  in  the 
foregoing  statement,  and  might  have  drawn  such  inferences  from 
those  facts  as  any  reasonable  view  thereof  would  permit. 

A  certificate  issued  by  the  defendant  was  negotiable,  and  a  pur- 
chaser thereof,  for  value  and  without  notice  of  any  fact  to  put 
him  on  inquiry,  was  entitled  to  receive  from  the  defendant  the 
property  described  therein  on  payment  of  the  lawful  charges: 
Bank  of  New  York  v.  American  etc.  Co.,  143  N.  Y.  559;  Laws 
1872,  c.  881,  sec.  6.  As  the  defendant  failed  to  produce  the  goods 
when  called  for,  the  burden  was  cast  upon  it,  prima  facie,  of  eitlier 
accounting  for  them  or  paying  for  ^^^  them:  Schwerin  v.  McKie, 
51  N.  Y.  180;  10  Am.  Eep.  581.  It  did  neither,  but  when  this 
action  was  commenced,  alleged  as  a  defense  that  said  certificate 
was  issued  by  Medad  W.  Stone,  its  president,  to  his  own  order, 
without  any  authority  froon  the  board  of  direotors.  While 
Stone  had  express  authority  to  sign  and  issue  warehouse  receipts 
for  cotton  deposited  with  the  defendant  by  persons  other  than 
himself,  he  had  no  such  authority  to  sign  or  issue  warehouse  re- 
ceipts in  his  own  favor,  even  for  cotton  that  had  actually  been 
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deposited  by  him:  Bank  of  New  York  v.  American  etc.  Co.,  143 
K.  Y.  559. 

As  the  certificate  on  its  face  gave  a  purchaser  such  notice  as 
should  put  a  prudent  person  upon  inquiry  in  regard  to  Stone's 
autlioriiy,  the  plaintiff,  in  order  to  succeed,  was  required  to  show 
that  implied  authority  had  been  conferred  upon  hini  to  issue  cer- 
tificates to  himself  for  cotton  that  he  had  actually  deposited.  If 
he  was  authorized,  either  expressly  or  impliedly,  to  issue  certifi- 
cates to  himself  for  his  own  cotton  on  deposit,  and  he  issued  a  re- 
ceipt, on  his  personal  account,  for  cotton  not  on  deposit,  in  the 
language  of  the  case  last  cited  "the  defendant  would  be  liable  to 
re.={K)nd  to  a  bona  fide  holder  for  value  of  such  receipt":  Bank  of 
New  York  v.  American  etc.  Co.,  143  N.  Y.  559.  This  is  upon  the 
ground  that  an  agent  may  bind  his  princijial  within  the  limits  of 
the  authority  with  which  he  has  apparently  been  clothed  in  re- 
spect to  the  subject  matter.  Thus  the  authority  of  an  agent  is 
enlarged,  as  to  third  persons,  by  implication,  when  the  principal 
permits  him  to  do  acts  not  expressly  authorized.  For  the  pro- 
lection  of  innocent  persons,  the  law  will  imply  authority  in  an 
agent  to  do  acts  which,  although  forbidden  by  the  principal  l>e- 
fore  they  are  done,  are,  nevertheless,  recognized  by  him  as  valid 
after  they  are  done.  If,  through  inattention  or  otherwise,  the 
principal  suffers  his  agent  to  act  beyond  his  authority  without  ob- 
jection, he  is  bound  to  tho.se  who  are  not  aware  of  any  want  of 
authority  to  the  same  extent  as  if  the  requisite  powej-  had  been 
directly  conferred:  New  York  etc.  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30,  58.  Under  such  circumstances,  the  principal  is  estopped  from 
asserting  the  truth,  by  bis  own  conduct  in  ^'^^  inducing  third 
persons  to  believe  that  the  agent  had  due  authority  to  act  in  the 
given  case. 

If,  the'refore.  Stone  issued  certificates  to  himself  for  cotton,  to 
the  knowledge,  express  or  implied,  of  defendant's  directors,  their 
acquiescence  in  such  acts,  after  allowing  them  a  reasonable  time 
to  put  an  end  to  action  of  that  nature  would  estop  them 
from  denying,  as  to  purchasers  for  value,  that  the  power  to  so 
certify  in  fact  existed.  Acqniescence,  under  such  circum- 
stances, would  permit  the  inference  that  the  act  of  certifying 
in  his  own  favor  was  within  his  actual  authority  (Martin  v.  Ni- 
agara Falls  etc.  Co.,  122  N.  Y.  1G5),  and  with  that  power  in  ex- 
istence, or  by  implication  presumed  to  exist,  the  issuance  of  the 
certificate  in  question  would  come  within  the  scope  of  his  autlior- 
iiy, and  the  presence  of  the  cotton  in  storage  was  an  extrinsic 
fact  in  regard  to  which  his  representations  as  agent  would  bind 
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the  defendant:  Bank  of  Batavia  v.  New  York  etc.  E.  E.  Co.,  106 
N.  Y.  195;  60  Am.  Eep.  440.  The  act  of  certifying  would  thus 
become  a  representation  by  Stone  that  the  cotton  was  on  de- 
posit, since  that  fact  would  "necessarily  and  peculiarly"  be  with- 
in his  knowledge  as  the  defendant's  agent:  Fifth  Avenue  Bank 
V.  Forty-second  Street  etc.  E.  E.  Co.,  137  N.  Y.  231;  33  Am.  St. 
Eep.  712. 

It  appeared  upon  the  trial  that,  out  of  more  than  twenty-six 
thousand  certificates  issued  by  the  defendant,  substantially  all 
were  signed  by  Stone.  Mr.  A.  J.  Pouch,  the  secretary  and  treas- 
urer for  two  years,  and  treasurer  alone  for  eleven  years  more, 
when  on  the  witness  stand,  would  not  say  that  he,  himself,  had 
signed  as  many  as  six,  and  he  thought  that  Mr.  Hascy,  who  was 
secretary  for  twelve  years  and  until  he  died  in  1891,  might  have 
signed  some.  Mr.  F.  H.  Pouch,  who  succeeded  A.  J.  Pouch  as 
treasurer,  and  continued  in  that  capacity  until  Stone's  death, 
would  not  swear  that  he  had  signed  more  than  two.  On  several 
occasions,  while  the  plaintiff  was  lending  Stone  money  on  the 
faith  of  these  certificates,  inquir}^  was  made  by  the  bank,  through 
one  of  its  officers,  of  the  defendant's  secretary  "as  to  whether  any 
other  officer  of  the  company  than  Mr.  Stone  was  authorized  to 
sign  certificates/'  and  each  time  Mr.  Hascy  **^^  said  in  substance 
that  the  exclusive  authority  to  sign  receipts  had  been  conferred 
on  Mr.  Stone. 

Whether  or  not  this  was  enough  to  carry  the  case  to  the  jury 
-we  are  not  required  to  decide,  for  the  purchaser  of  a  negotiable 
instrument,  who  purchases  under  circumstances  that  throw  upon 
him  the  duty  of  making  inquiry  as  to  its  validity,  assumes  no 
greater  risk  by  his  failure  to  inquire  than  the  burden  of  proving 
that  the  facts  which  he  could  have  discovered,  had  he  inquired, 
would  have  protected  him:  Wilson  v.  Metropolitan  etc.  Ey.  Co., 
120  N.  Y.  145;  Cowing  v.  Aultman,  71  N.  Y.  435,  442;  27  Am. 
Eep.  70.  Therefore,  if  the  plaintiff  when  charged  with  the  duty  of 
making  inquiry  had  actually  done  so,  whatever  its  officers  prose- 
cuting the  investigation  would  naturally  have  discovered,  accord- 
ing to  any  permissible  inference  from  the  evidence,  it  can  now 
invoke  to  establish  the  im^iied  authority  of  Mr.  Stone.  What 
could  the  jury  have  found  in  this  regard,,  udthin  the  rules  gov- 
erning their  powers,  if  the  case  had  been  submitted  to  them  for 
decision?  They  could  have  found,  in  addition  to  facts  already 
mentioned,  that  cotton  had  been  stored  from  time  to  time  by 
Stone,  and  that  this  was  regularly  reported  to  the  company;  that 
iie  had  issued  to  himself  two  certificates  as  early  as  1881,  and 
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three  more  in  ISSG;  that  they  were  made  out  by  the  secretary 
of  the  company,  and  that  one  of  these  certificates,  indorsed  by 
Stone,  individually,  was  promptly  returned  and  placed  among 
the  records  of  the  defendant  as  a  complete  transaction.  More- 
over, as  all  of  these  certificates  were  issued  for  a  current  com- 
modity, which  in  the  usual  course  of  business  does  not  remain 
on  storage  but  a  short  time,  the  jury  could  further  have  found 
that  they  were,  Avithin  a  reasonable  time,  indorsed,  returned,  and 
put  in  the  books  of  the  company,  the  same  as  those  given  to  othor 
]->atrons.  Furthermore,  one  of  these  certificates  would  have 
ehown  that  five  partial  deliveries  were  made  before  final  surren- 
der of  the  receipt,  each  indorsed  by  the  book-keeper,  in 
the  employ  of  the  defendant,  in  the  usual  course  of  busi- 
ness. Thus  it  would  have  appeared  that  Stone  had  openly 
assumed  to  issue  certificates  to  himself  for  deposits  ®**  of 
cotton,  with  no  evidence  that  any  objection  had  been  made  by 
the  directors,  or  in  their  behalf.  The  number  of  tianes  that  he 
did  60  is  mainly  important  in  its  bearing  upon  the  probability 
that  the  directors  knew  that  he  did  it  at  all.  While  it  docs  not 
appear  that  they  actually  knew  of  these  transactions.,  it  was  a 
question  of  fact  for  the  jury  to  say  whether  they  ought  not  to 
have  known,  under  all  the  circumstances,  as  their  ignorance  was 
no  excuse,  unless  they  were  reasonably  diligent  in  supervising  the 
method  and  details  of  conducting  the  business  under  their  con- 
trol. 

The  language  used  by  the  supreme  court  of  the  United  States 
with  reference  to  a  bank  may  be  repeated  here  as  applicable  to 
the  defendant:  "Directors  cannot,  in  justice  to  those  who  deal 
with  the  bank,  shut  their  eyes  to  what  is  going  on  around  them. 
It  is  their  duty  to  use  ordinary  diligence  in  ascertaining  the  con- 
dition of  its  business,  and  to  exercise  reasonable  control  and 
supervision  of  its  oflicers.  They  liave  something  more  to  do 
than,  from  time  to  time,  to  elect  officers  of  the  bank  and  to  make 
declarations  of  dividends.  That  which  they  ought,  by  proper  dil- 
igence, to  have  known  as  to  the  general  course  of  business  in  the 
bank,  they  may  be  presumed  to  have  known  in  any  contest  be- 
tween the  corporation  and  those  who  are  justified  by  the  circum- 
stjinccs  in  dealing  with  its  officers  upon  the  basis  of  that  course  of 
business":  Martin  v.  Webb,  110  U.  S.  7,  15. 

Whatever  the  entries  in  the  books  of  the  defendant,  made  in 
the  ordinary  conduct  of  its  business,  would  have  di.'^closed,,  the 
jury  would  have  been  warrantotl  in  finding  had  come  to  the 
knowledge  of  the  directors,  who  were  charged  with  the  duty  of 
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reasonable  inspection  of  the  books  and  reasonable  supervision  of 
the  conduct  of  the  officers. 

They  might  have  been  satisfied  that  the  directors  knew  that 
Stone  was  occasionally  creating  obligations  against  the  company 
in  his  own  favor,  and  that  the  directors  "gave  hiim  authority  by 
acquiescing  in  its  exercise":  Fifth  Nat.  Bank  v.  Navassa  Phos- 
phate Co.,  119  N".  Y.  256,  261.  While  the  evidence  is  not  con- 
clusive, it  tends  to  establish  that  ®^*  fact,  and  we  think  pre- 
sented a  question  that  should  have  been  submitted  to  the  jury. 
They  could  reasonably  have  believed  from  lall  the  e^^dence  that 
these  acts  of  Stone,  and  the  authority  assumed  by  him,  were 
approved  by  the  company,  and  that  he,  therefore,  possessed  act- 
ual authority  to  issue  certificates  in  his  own  favor.  Upon  this 
basis,  as  we  have  already  seen,  the  defendant  would  be  estopped 
from  denying  the  validity  of  the  certificate  in  question,  and  the 
plaintiff  would  be  entitled  to  recover. 

We  think  that  the  learned  general  term  was  correct  in  its  con- 
clusion, and  that  its  judgment  should  be  affirmed,  and  judgment 
absolute  directed  against  the  defendant,  in  accordance  with  the 
stipulation  contained  in  the  notice  of  appeal. 

All  concur. 

Judgment  accordingly. 


WAREHOUSE  RECEIPTS— NEGOTIABILITY  OF.— This  subject 
will  be  lound  fully  discussed  in  the  extended  note  to  Rice  v.  Cutler,  84 
Aim.  Dec.  753.  In  the  absence  of  a  statutory  provision,  a  warehouse 
receipt  is  not  negotiable:  Note  to  CommerciaJ  Bank  v.  Hurt,  42  Ana. 
Dec.  48. 

CORPORATIONS-LIABILITY  FOR  ACTS  OF  PRESIDENT.-The 
president  of  the  board  of  trustees  of  a  corporation,  in  the  absence  of 
express  or  implied  authority,  has  no  more  power  to  bind  the  corporation 
than  any  other  individual  trustee:  Lyndon  Mill  Co.  v.  Lyndon  Literary 
etc.  Inst.,  63  Vt.  581;  25  Am.  St.  Rep.  783,  and  note.  To  the  same 
effect  see  National  State  Bank  v. Vigo  County  Nat.  Bank,  141  Ind.  352; 
50  Am.  St.  Rep.  330,  and  note. 
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[148  New  York,  652.] 

A  PRINCIPAL  IS  LIABLE  IN  A  CIVIL  ACTION  for  the  fraud 
or  other  malfeasance  of  his  agent  perpetrated  in  the  course  of  his  em- 
ployment, although  the  principal  did  not  authorize,  justify,  nor  know  of, 
the  misconduct. 

CORPORATION,  FRAUDULENT  ISSUE  OF  STOCK,  LIABIL- 
ITY FOR. — If  the  transfer  clerk  of  a  corporation,  having  possession  of 
stock  bearing  the  genuine  signatures  of  its  officers,  makes  out  such  cer- 
tificate in  the  name  of  a  fictitious  person,  and  forges  his  indorsement 
thereon,  himself  witnessing  the  signature,  and  presents  such  certificate 
to  brokers  to  be  sold,  and  they,  upon  due  inquiry  of  the  officers  of  the 
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corL)oration,  did  not  discover  anytliing  to  impugn  the  genuineness!  and 
validity  of  the  certificate,  and  therefore  sold  it  on  account  of  tJie  clerk, 
giving  tiieir  guaranty  of  genuineness,  the  corporation  is  auswerable  to 
them  for  the  iosa  sufTered  through  tlieir  guaranty. 

CORPORATIONS  — STOCK  CERTIFICATE.- BAD  FAITH  on 
the  part  of  a  broker  wlio  rewivea  m  stock  rertiticate  from  the  transfer 
clerk  of  a  corporation,  and  subsequently  sells  it  for  his  account,  is  not 
established  by  proving  that  the  euine  broker  had  acted  for  the  clerk  in 
Bonie  previous  similar  transactions,  and  had  there  taken  the  preoautiou 
of  first  sending  the  certificate  to  the  otiice  of  the  corporation,  and  pro- 
curmg  a  transfer  to  be  made,  which  jirecaution  had  not  been  adopted  in 
the  case  bt^fore  the  court,  if  it  further  appears  that  the  broker  had  sent 
the  certificate  to  the  proper  oliicers,  and  had  received  information  that 
it  had  been  duly  issued  and  registered. 

Action  to  recover  damages  alleged  to  have  been  sustained  by 
defendant's  refusal  to  transfer  a  certificate  of  shares  of  its  capital 
stock.  The  trial  court  gave  judgment  in  favor  of  the  plaintiff, 
which  was  aflirmed  by  the  general  term. 

William  J.  Kelly,  for  the  appellant. 

Charles  Steele  and  William  D.  Guthrie,  for  the  respondent 

***  O'BRIEN,  J.  The  plaintiff  in  this  action  recovered  a 
judgment  for  damages  sustained  by  liis  assignors  in  consequence 
of  the  defendant's  refusal  to  transfer  a  certificate  for  one  hun- 
dred shares  of  its  capital  stock  upon  request,  whereby  the  hold- 
ers of  the  certificate  were  compelled  to  purchase  other  shares  of 
equal  amount.  The  defendant  had  a  capital  slock  of  five  mil- 
lion dollars  divided  into  fifty  thousand  shares  of  one  hundred  dol- 
lars each.  A  large  portion  of  the  stock  was  issued  and  the  cer- 
tificates were  listed  upon  the  New  York  Stock  Exchange  and 
•were  the  subject  of  purchase  and  sale  by  the  public.  The  certifi- 
cates were  signed  by  the  defendant's  president  and  assistant 
treasurer,  and,  in  order  to  guard  against  frauds,  countersigned 
and  registered  by  the  Central  Tru.st  Company,  which  acted  as 
registrar  of  transfers,  in  order  to  authenticate  the  genuineness  of 
the  certificates.  The  defendant  had  an  oflice  in  the  city  of  New 
York,  where  the  transfers  of  its  stock  were  made,  and  a  transfer 
clerk  was  in  attendance  there  to  make  the  transfers.  On  the 
30lh  of  ScptomlitT,  1882,  this  transfer  clerk  delivered  to  a  firm 
of  brokers  in  New  York,  in  the  ordinary  course  of  business,  a  cer- 
tificate for  one  hundred  shares  of  the  defendant's  capital  stock 
to  sell  for  his  account.  The  certificate  bore  the  genuine  signa- 
tures of  the  defendant's  president  and  assistant  treasurer,  and 
was  countersigned  by  the  Central  Trust  Company,  witli  a  certifi- 
cate of  its  registration  on  the  day  of  its  dat^  indorswl  thereon. 
It  wa«  in  all  respects  regular  in  form,  and  carried  upon  its  face 
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every  assurance  of  genuineness,  and  certified  that  one  B.  Bignel} 
was  the  owner  of  one  hundred  shares  of  defendant's  capital  stock. 
What  purported  to  be  the  signature  of  Bignell  was  indorsed 
thereon,  under  the  blank  form  of  transfer,  and  this  sigTiature  was 
witnessed,  or  purported  to  be  witnessed,  by  the  transfer  clerk 
■who  presented  it  to  the  brokers.  It  appeared  that  this  certificate 
was  in  fact  spurious,  fabricated  by  the  transfer  clerk  over  the  gen- 
uine signatures  of  the  president,  assistant  treasurer,  and  registrar, 
upon  the  blanks  used  by  the  defendant  in  issuing  genuine  certifi- 
cates, that  Bignell  was  not  a  holder  of  any  stock,  and  that  his 
name  upon  the  ®^^  paper  was  a  mere  fictitious  and  fraudulent  de- 
vice. It  was  shown  that,  by  the  rules  of  the  stock  exchange,  cer- 
tificates sold  there  must  either  stand  in  the  name  of  some  mem- 
ber and  be  indorsed  in  blank  by  him,  or,  if  standing  in  the  name 
of  some  other  person  and  indorsed  in  blamk  by  him,  must  be 
guaranteed  by  a  member  of  the  exchange.  The  purpose  of  this 
rule  is  to  give  to  the  purchaser  the  security  of  the  indorsement 
CT  guaranty  of  some  member,  and  hence  the  selling  broker  be- 
comes a  surety  for  the  validity  and  genuineness  of  the  certificate. 
The  defendant  had  knowledge  of  this  rule  or  custom,  but  did  not 
follow  it  in  practice.  When  making  transfers  of  stock,  in  case 
the  signature  of  the  holder  was  unknown  to  it,  then  it  had  to  be 
attested  by  a  witness  whom  it  did  know.  In  the  present  case, 
the  signature,  indorsed  on  the  certificate,  was  attested  by  its  own 
transfer  clerk,  whose  signature  was  well  known,  and  so  the  cer- 
tificate was  apparently  in  a  condition  for  transfer  under  the  prac- 
tice adopted  at  the  defendant's  office. 

The  brokers,  to  whom  the  certificate  was  presented  by  the 
transfer  clerk,  sold  it  in  the  open  market  for  his  account,  but  were, 
as  already  stated,  obliged  to  guarantee  its  genuineness.  In  order 
to  ascertain  whether  they  could  safely  do  so,  they  sent  the  cer-" 
tificate  by  a  messenger,  first  to  the  office  of  the  Central  Trust 
Company,  the  registrar,  and  then  to  the  defendant's  office  to 
inquire  whether  it  was  genuine  and  acceptable  for  transfer.  The 
Central  Trust  Company  informed  him  that  the  certificate  was 
properly  registered,  and  the  person  in  charge  at  the  defendant's 
office  informed  him,  as  the  plaintiff  claims^.,  that  the  certificate 
was  all  right  for  transfer.  The  brokers  did  not  procure  it  to  be 
transferred,  but  being  thus  assured  that  it  was  in  a  condition  for 
transfer  at  any  time,  they  made  the  guaranty  upon  it  and  sold 
it  for  the  account  of  the  transfer  clerk,  paying  to  him  the  pro- 
ceeds, retaining  only  the  regular  commissions. 

Subsequently,  and  about  two  years  after,  when  it  was  ascer- 
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tained  that  the  certificate  was  spurious  and  worthless,  the  brok- 
ers were  obliged  to  make  their  guaranty  good  and  took  **^  it 
back  from  the  purchaser,  procuring  and  delivering  to  him  a  gen- 
uine certificate  which  they  purchased  in  the  market.  Upon  the 
refusal  of  the  defendant  to  recognize  the  certificate,  or  indemni- 
fy the  brokers  for  their  loss,  they  assigned  the  right  of  action  to 
the  pliiintiff. 

In  March,  1884,  the  transfer  clerk,  who  had  been  in  the  de- 
fendant's employ  for  several  years,  absconded,  and  then  the 
defendant,  for  the  first  time,  ascertained  from  an  examination  of 
the  books  that  for  years  he  had  been  engaged  in  fraudulently  is- 
suing certificates  of  its  stock,  including  the  one  in  question. 
The  evidence  tended  to  show  that,  prior  to  his  departure,  he  had 
sole  charge  of  the  business  of  transfers  and  of  the  stock  ledger 
and  transfer- books;  that  practically  no  supernsion  was  exercised 
over  his  conduct  and  no  examination  made  of  the  books,  though 
if  made  the  fraud  of  the  clerk  would  have  appeared  as  it  did 
when  the  examination  was  made  after  the  absconding.  On  these 
facts  and  circumstances,  the  case  was  submitted  to  tlie  jury,  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the  amount 
which  it  cost  the  brokers  to  replace  the  spurious  certificate  with 
a  real  one,  with  the  interest,  and  the  general  term  has  aflBxmed 
the  judgment. 

The  principles  upon  which  a  corporation  may  be  held  liable  to 
a  bona  fide  holder  of  certificates  of  stock,  fraudulently  issued  or 
put  in  circulation  by  the  wrongful  or  criminal  acts  of  its  officers 
or  agents,  are  quite  well  settled.  Numerous  cases  involving  these 
questions  have  received  the  attention  of  this  court  and  quite  re- 
cently some  new  features  of  such  transactions  have  appcaretl: 
New  York  etc.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30;  Fifth  Avenue 
Bank  v.  Forty-second  Street  etc.  R.  R.  Co.,  137  N.  Y.  231;  33 
Am.  St.  Rep.  712;  Manhattan  Ivifelns.  Co.  v.  Forty-second  Street 
etc.  R.  R.  Co.,  139  N.  Y.  146;  Knox  v.  F^en  Musee  etc.  Assn.. 
148N.  Y.  441;ante,  p.  700. 

The  liability  in  such  cases  is  determined  by  an  application  of 
th<'  general  rules  of  law  that  govern  the  relations  of  princii>al 
and  agent  as  developed  and  applied  to  corporations,  acting  solely 
through  such  agencies.  The  principal  is  liable  to  a  •***  third 
person  in  a  civil  action  for  the  fraud  or  other  malfeasance  of 
his  agent,  pcrpet rated  by  the  latter  in  the  course  of  his  employ- 
ment, although  the  principal  did  not  authorize,  justify,  or  know 
of  the  misconduct.  In  this  case,  the  certificate  contained  the 
genuine  signatures  of  three  authorized  officers  or  agents  of  the 
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defendant,  namely,  the  president,  the  assistant  treasurer,  and  the 
registrar.  The  paper  upon  its  face  was  an  assurance  to  the  pub- 
lic, through  the  acts  of  its  officers,  that  a  person  named  therein, 
whether  a  real  or  fictitious  person,  was  the  owner  of  one  hundred 
shares  of  its  capital  stock.  It  had  upon  its  face  all  the  essen- 
tial evidence  of  genuineness,  and  it  was  presented  to  the  brokers 
for  sale,  apparently  in  proper  form  foo*  transfer,  by  the  very  agent 
of  the  defendant  that  it  had  held  out  to  the  public  as  the  person 
who  had  the  pawer  to  represent  and  act  for  it  in  making  such 
transfer.  When  the  paper  was  delivered  to  the  brokers  by  the 
traiisfer  clerk,  having  indorsed  thereon  what  appeared  to  be  a  reg- 
ular transfer,  it  is  difficult  to  see  why  it  was  not  received  by  them 
with  every  reasonable  assurance  that  the  defendant  was  able  to 
give^  that  the  certificate  was  not  only  genuine  stock,  but  in  a  con- 
dition to  be  transferred  upon  the  books  in  favor  of  anyone  who 
should  receive  it  in  good  faith.  The  paper  in  fact,  however, 
was  nothing  but  a  fictitious  and  fraudulent  device  on  the  part  of 
the  transfer  agent  which  he  had  fabricated  for  purposes  of  his 
own,  and  although  the  evidence  tended  to  show  that  his  frauds 
in  this  respect  could  have  been  detected  or  prevented  by  the  ex- 
ercise of  reasonable  diligence  on  the  part  of  the  defendant's  offi- 
cers, yet,  as  the  brokers  knew,  or  ought  to  have  known,  that  he 
wrts  dealing  with  himself  in  respect  to  the  certificate,  it  may 
very  well  be  that  this  circumstance  was  sufficient  to  put  them  on 
their  guard  and  to  impose  upon  them  the  duty  of  making  some 
inquiry  as  to  its  origin  and  validity.  The  paper  came  to  them 
accredited  by  the  genuine  signature*  of  the  proper  officers  of  the 
defendant  and  countersigned  by  the  registrar,  whose  duty  it  wa.^ 
to  guard  against  unauthorized  or  fraudulent  issues  of  the  stock. 
These  signatures  carried  with  them,  to  strangers  at  least,  the  very 
highest  assurance  ^^^  of  the  genuine  character  of  the  security. 
Bait  we  do  not  think  it  is  necessary  in  this  case  to  decide  what 
the  liability  of  the  defendant  would  be  in  case  it  appealed  that 
the  brokers  took  the  certificate  without  inquiry,  since  the  proof 
tended  to  show  that  they  were  not  neghgent  in  that  respect. 
This  was  really  the  only  question  of  fact  contested  at  the  trial 
and  submitted  by  the  court  to  the  jury.  While  such  certificates 
do  not  possess  all  the  qualities  of  commercial  paper,  they  do  pos- 
sess some  of  them,  and  innocent  parties,  dealing  in  them,  will  be 
protected  upon  analogous  principles  and,  in  a  propor  case,  will 
be  entitled  to  compel  recognition  as  stockholders,  where  power 
exists  to  issue  new  certificates  or  to  indemnity  if  there  was  not. 
We  think  that  the  judgment  in  this  case  can  stand  upon  tlie 
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verdict  of  the  jury  which  implies  a  finding  of  fact  that  before  the 
brokers  received  the  certificate  for  sale,  or  guaranteed  its  gen- 
uineness, they  sent  it  to  the  defendant's  ofiice  in  order  to  ascer- 
tain whether  they  could  safely  do  so,  and  were  informed  by  tli'e 
person  in  charge  that  it  was  in  a  condition  for  transfer.  This 
was,  in  substance,  an  assurance  that  the  stock  would  be  transfer- 
red in  case  the  brokers  took  it,  or,  at  least,  that  there  was  no  de- 
fect in  the  instrument  to  prevent  the  transfer.  The  brokers  hav- 
ing acted  upon  the  faith  of  the  assurance,  the  defendant  must  be 
held  estopped  from  denying  the  liability  to  indemnify  them,  or 
their  assignee,  from  the  result  of  such  action:  Clews  y.  National 
etc.  Assn.,  105  N.  Y.  398;  Ken3'on  v.  Knights  Templar  etc.  Assn., 
122  N.  Y.  247,  254;  Stokes  v.  ilackay,  140  N.  Y.  640. 

There  was  some  dispute  at  the  trial  as  to  the  precise  scope  of 
the  representations  made  at  defendant's  office  by  the  person  in 
charge  as  well  as  his  authority  to  make  them,  but  these  questions 
were  submitted  to  the  jury  upon  evidence  which  admitted  of  op- 
posing inferences,  and  the  verdict  must,  on  this  appeal,  be  taken 
as  establishing  not  only  the  representations  as  stated  but  the  au- 
thority of  the  person  in  the  oiUce  to  deal  with  the  subject  and 
to  make  them.  Assuming,  as  we  must,  that  the  brokers,  before 
assuming  any  liability  in  **"**  regard  to  the  certificate,  made  gen- 
eral inquiry  of  the  defendant  as  to  its  character  and  condition, 
and  were  then  assured  it  was  genuine  and  in  condition  for  trans- 
fer, and,  relying  upon  such  assurance,  they  sold  the  certificate, 
making  tiie  guaranty  required  by  the  rulttj  of  the  exchange,  the 
case  contains  all  the  elements  of  an  estoppol  against  the  defend- 
ant. It  is  urged  by  the  learned  counsel  for  the  defendant  that 
upon  the  proofs  the  only  inquiry  made  was  as  to  the  form  of  the 
certificate.  It  is  scarcely  to  be  supposed  that  brokers  constantly 
dealing  in  stocks  Avould  take  the  trouble  to  inquire  of  the  cor- 
poration whether  its  certificates  were  made  up  in  proj>or  fonn. 
The  jury  had  the  right  upon  all  the  testimony  to  adojit  the  more 
probable  theory  that  the  information  sought  by  the  brokers  was, 
not  as  to  the  form,  but  as  to  the  genuineness  of  the  certificate, 
and  that  they  sent  it  to  the  office  of  the  defendant  in  order  to 
know  whether  they  could  safely  deal  with  it.  The  e\'idence  aa 
to  the  precise  representation  made  at  the  defendant's  ofiice,  and 
the  identity  and  authority  of  the  person  who  made  it,  was  not 
very  clear  or  satisfactory.  There  can  be  no  doubt,  however,  that 
the  brokers  sent  the  certificate  to  the  defendant's  ofiice  for  veri- 
fication. The  uncertainty  aripcs  in  regard  to  what  took  i>lace 
there  and  the  parties  to  the  transaction,  and,  when   it   is   burue 
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in  mind  that  the  witnesses  were  testifying  years  afterward  to 
transactions  of  every-day  occurrence,  it  is  not  surprising  that 
they  were  unable  to  give  the  precise  words  used  or  all  the  details 
of  the  interview.  The  proof  was  of  such  a  character  that,  un- 
der all  the  circumstances,  the  court  was  not  warranted  in  with- 
drawing from  the  jury  the  question  as  to  what  representations, 
if  any,  were  actually  made  as  to  this  certificate  at  the  defendant's 
office,  as  well  as  the  agency  and  authority  of  the  person  in  charge 
to  make  them. 

The  defendant's  counsel  asked  the  court  to  submit  to  thfi  jury 
the  question  whether,  in  taking  the  certificate,  the  brokers  acted 
in  good  faith.  The  request  was  refused,  and  the  defendant  ex- 
cepted. The  only  evidence  on  this  point  was,,  that  in  several 
previous  transactions  these  same  brokers  acted  for  the  same  trans- 
fer clerk  in  the  sale  of  shares  of  defendant's  stock,  ^^^  and,  up- 
on receiving  the  certificates,  sent  them  to  the  defendant's  office 
and  procured  them  to  be  transferred  in  the  name  of  some  of  their 
clerks,  whereas  in  this  case  they  made  no  transfer.  We  think 
that  bad  faith  on  the  part  of  the  brokers  could  not  be  found  upon 
this  testimony,  especially  in  view  of  the  fact  that  before  dealing 
■with  the  certificate  they  took  the  precaution  to  send  it  to  the 
registrar,  the  Central  Trust  Company,  and  were  informed  there 
that  it  had  been  properly  registered,  and  then  to  the  office  of  the 
defendant,  where  they  were  informed,  in  substance,  as  the  verdict 
implies,  that  the  certificate  was  in  a  condition  for  transfer. 
While  the  case,  in  some  respects,,  was  a  close  one,  we  think  that  it 
presents  no  legal  error  that  would  warrant  us  in  interfering  witli 
the  verdict. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

AGENCY— LIABILITY  OF  PRINCIPAL.— A  principal  is  liable  to 
third  persons  in  a  civil  suit  for  the  frauds,  deceits,  coiicealmt-nts,  mis- 
representations, torts,  negligences,  and  other  malfeasances  or  misfeas- 
ances and  omissions  of  duty  of  his  agent  in  the  course  of  his  employ- 
ment, although  the  principal  did  not  authorize,  justify,  or  participate 
in,  or  know  of,  such  misconduct:  Fifth  Avenue  Bank  v.  Forty-second 
Street  etc.  Ry.  Co.,  137  N.  Y.  231;  33  Am.  St.  Eep.  712,  and  note. 

CORPORATIONS— FRAUDULENT  ISSUE  OF  STOCK— LIABIL- 
ITY.— For  a  fraudulent  increase  of  its  capital  stock  a  corporation  is  an- 
werable,  because  such  increase  is  the  act  of  the  corpora  ion :  Dorsey 
Machine  Co.  v.  McCaffrey,  139  Ind.  545;  47  Am.  St.  Rep.  290,  and  note. 
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MORTGAGE— RECORD  OF.— A  mortgage  left  at  the  recordei'i 
office  to  be  recorded,  but  actually  recorded  in  the  deed-book,  and  in* 
dexed  in  the  index  of  deeds,  is  sutliciently  recorded  to  constitute  a  lien 
from  the  time  it  was  left  for  record. 

INSTRDMENTS— RECORD  OF.  WHEN  TAKES  EFFECT.— 
An  instrument  is  n'corded  the  moment  it  is  lodged  in  the  proper  utlice 
for  record  and  the  fees  paid,  altliough  it  is  not  actually  entered  in  the 
books  until  months  aiu^rward,  or  is  entered  in  the  wrong  book. 

INSTRUMENTS  IN  WRITING  NOT  REQUIRED  BY  LAW 
TO  BE  RECORDED  in  a  particular  book  may  be  recorded  in  any  book 
kept  by  the  recorder. 

INSTRUMENTS— RECORD  OF.— A  statute  requiring  recorder* 
to  prepare  and  keep  two  indexes  of  deeds  and  two  of  mortgages,  but 
containing  no  repeal  of  prior  legislation,  relating  to  the  recording  of 
deeds  and  mortgages,  does  not  create  any  new  rule  of  constructive  notice 
of  recorded  instruments. 

A  MORTGAGE  TO  SECURE  FUTURE  ADVANCES,  may,  by 
agreement  of  the  puriies,  be  made  to  include  mun.;y  advanced  before  the 
execution  of  the  mortgage. 

H.  B.  Ajttell,  J.  P.  Teagarden,  and  J.  W.  Ray,  for  the  appel- 
lant 

R.  L.  Crawford,  for  the  appellee. 

*^*  GREEN,  J.  The  only  question  in  ttiis  case  is,  whether  a 
mortgage  left  at  the  recorder's  office  to  be  recorded,  but  actually 
reoorde<l  in  the  deed-book  and  Indexed  in  the  index  of  deeds,  was 
suflicieutly  n-cortlod  to  constiiliUe  a  lieu  from  the  time  it  was 
left  for  record. 

In  the  case  of  Luch's  Appeal,  44  Pa.  St.  519,  we  held  that  mort- 
gnge6  must  be  recorded  in  mortgage  books  and  are  not  properly 
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recorded  in  any  other  species  of  book  where  they  cannot  be 
found  by  means  of  the  mortgage  index. 

23»  But  in  Glading  v.  Frick,  88  Pa.  St.  460,  Luch's  Appeal^ 
44  Pa.  St.  519,  was  distinctly  overruled  in  an  elaborate  oipinion 
delivered  by  Mr.  Justice  Paxson,  in  which  the  subject  was  recon- 
sidered and  carefully  reviewed.  Summing  up  the  whole  matter, 
the  opinion  declares:  "In  contemplation  of  law,  a  paper  is  record- 
ed the  moment  it  is  lodged  in  the  office  and  the  fees  paid.  In 
point  of  fact,  it  may  not  be,  and  in  many  instances  is  not,  actu- 
ally entered  in  the  books  until  months  afterward.  Where  a  man 
has  complied  with  the  law  by  depositing  his  papers  in  the  record- 
er's office  and  paying  the  fees,  it  would  be  a  hard  rule  that  would 
deprive  him  of  his  lien  or  his  estate  because  of  an  error  of  the 
recorder  in  recording  the  instrument  in  the  wrong  book.  It 
would  be  different  were  there  an  act  of  assembly  directing  in  what 
book  the  particular  paper  shonld  be  recorded.  In  such  a  case, 
the  recorder  might  be  liable  upon  his  official  bond  for  a  failure  to 
record  as  required  by  law.  In  the  absience  of  any  suoh  act,  we 
are  unable  to  see  how  we  can  declare  that  a  paper  is  not  recoMed 
when  the  holder  has  done  all  that  the  act  of  assembly  requires  in 
placing  it  on  record.  To  do  so  would  seem  very  much  like  legis- 
lation." 

We  ruled  in  this  case  that,  where  certain  instruments  of  writ- 
ing are  not  required  by  law  to  be  recorded  in  a  particular  book, 
they  may  be  recorded  in  any  book  kept  by  the  recorder;  and 
a  building  contract  is  valid  though  recorded  in  a  deed-book. 

We  have  never  departed  from  the  ruling  in  Glading  v.  Frick. 
In  the  case  of  Stockwell  v.  McHenry,  107  Pa.  St.  237,  52  Am. 
Eep.  475,  our  late  brother  Clark,  delivering  the  opinion,  said: 
"Prior  to  the  act  of  the  17th  of  March,  1875,  at  least,  it  was  well 
settled  that  a  deed  was,  in  contemplation  of  law,  recorded  when  it 
was  left  in  the  recorder's  office,  and  put  uipon  the  entry-book  for 
that  purpose.  The  duty  of  the  recorder  was  to  record  it,  and  the 
responsibility  rested  upon  him  for  any  default  in  the  proper  dis- 
cbarge of  that  duty;  the  consequences  of  his  default  could  not 
be  visited  upon  the  owner,  who  had  done  all  that  the  law  required 
in  depositing  the  deed  in  the  office  for  that  purpose.  A  different 
doctrine  was  perhaps  declared  in  Luch's  Appeal,  44  Pa.  St.  519, 
where  it  was  held  that  mortgages  must  be  recorded  in  a  *mort- 
gage-book,'  and  that  they  are  not  properly  recorded  in  any  other 
book  where  they  cannot  be  found  by  means  of  a  'mortgage 
index,'  but  that  case  was  expressly  overruled  in  Glading  v. 
Trick,  240  33  p^,  st.  460,  where  it  was  said  by  Paxson,  J:  'We 
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feel  ourselves  constrained  to  return  to  the  rule  laid  down  by  Chief 
Justice  Gibson  in  McLanahan  v.  Reeside,  9  Watts,  511;  36  Am. 
Dec.  136:  *1t  is,  indeed,  of  no  account,"  says  the  chief  justice, 
"that  the  conveyance  and  the  articles  were  not  recorded  in  the 
book  set  aside  for  mortgages;  the  keeping  of  such  a  book  is  an  ar- 
rangement to  promote  the  convenience  of  the  officer  by  contract- 
ing the  surface  over  which  he  is  to  search  for  a  particular  thing; 
he  is  bound  to  furnish  precise  information,  get  it  as  he  may,  of 
every  registr}-  in  his  oflSce,  whether  made  in  the  right  place  or 
not.' " 

In  Clader  v.  Thoracis,  89  Pa.  St.  343,  we  said,  speaking  of 
Luch's  Appeal,  44  Pa.  St.  519:  "That  case,  however,  has  since 
been  overruled  by  this  court  in  Glading  v.  Frick,  88  Pa.  St.  4G0, 
and  it  is  now  settled  that  a  deed  is,  in  contemplation  of  law,  re- 
corded, when  it  is  left  for  record  in  the  recorder's  office,  and 
the  record  cannot  be  lost  by  being  transcribed  by  the  recorder  or 
his  clerk  in  the  -wTong  book." 

In  the  case  of  Paige  v.  "Wheeler,  92  Pa.  St.  282,  referring  to  a 
defeasance  which  was  not  recorded  in  the  mortgage-book,  but  in 
the  agreement-book,  Mr.  Justice  Mercur,  delivering  the  opinion, 
said:  "Inasmuch,  however,  as  the  defeasance  was  not  recorded 
in  the  mortgage-book,  but  in  the  agreement-book,  it  is  claimed 
that  it  was  imj)ropcr]y  recorded,  and  therefore  if  in  fact  a  mort- 
gage, the  sheriff's  sale  passed  a  title  discharged  thcrefroan.  It 
may  be  conceded  that  this  was  the  correct  view  under  the  author- 
ity of  Luch's  Appeal,  44  Pa.  St.  510.  That  ease,  however,  has 
been  expressly  overruled  by  Glading  v.  Frick,  88  Pa.  St.  460.  It 
is  there  held  that  such  an  instrument  of  writing  is  properly  re- 
corded in  any  book  kept  by  the  recorder  of  deeds." 

In  Shebel  v.  Brjden,  114  Pa.  St.  147,  the  present  chief  jus- 
tice, referring  to  the  fact  that  a  deed  of  assignment  was  first  in- 
dexed in  the  limited  partnership  docket,  and  not  in  the  deod- 
book  index,  said:  "This  did  not  invalidate  the  recording  of  the 
instrument.  In  contemplation  of  law,  it  was  recordetl  and  took 
effect  from  the  time  it  was  left  with  the  recorder  for  the  purj>ose 
of  being  duly  recorded.  This  princi'ple  is  recognized  in  Glading 
V.  Frick,  88  Pa.  St.  463;  Clader  v.  Thomas,  89  Pa.  St.  343;  Paige 
T.  Wheeler,  92  Pa.  St.  282;  Marks'  Appeal,  85  Pa.  St.  231." 

Aft^r  all  these  utterances,  it  is  in  vain  to  contend  that  Luch's 
***  Appeal,  44  Pa.  St.  519,  is  any  longer  of  authority,  or  tliat 
Glading  v.  Friek,  88  Pa.  St.  460,  is  not  the  law  as  dochirid  by 
repeated  decisions  of  this  court.  The  principle  of  that  ojiso  is, 
that  when  the  holder  of  an  instrument  to  be  recorded  has  left 
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it  with  the  recorder  to  he  recorded,  it  is  to  he  regarded  as  actu- 
ally recorded  from  that  time,  whether  it  was  actually  recorded  at 
that  time  or  not,  or  whether  it  was  recorded  in  the  wrong  book. 

But  it  is  urged  that  the  act  of  March  18, 1875  (Purdon's  Digest, 
565,  568),  in  effect  changes  the  law  upon  this  subject  as  it  was 
prior  to  its  passage,  and  that  under  that  act  all  mortgages  must 
be  recorded  in  mortgage-books  and  indexed  in  mortgage  indexes, 
in  order  to  constitute  notice  to  subsequent  purchasers  and  en- 
cumbrancers. We  are  unable  to  sustain  this  contention.  The 
act  of  1875  contains  no  direction  that  deeds  shall  be  recorded 
in  deed-books,  or  mortgages  in  mortgage-books,  and,  so  far  as  that 
aspect  of  the  subject  is  concerned,  there  is  manifestly  no  change 
in  the  law  as  it  stood  up  to  the  date  of  the  act.  All  that  the  act 
does  is  to  direct  that,  in  addition  to  the  indexes  which  the  record- 
ers in  each  county  are  required  to  keep,  they  shall  prepare  and 
keep  two  indexes  of  deeds  and  two  of  mortgages,  direct  and  ad 
sectum,  in  one  of  which  the  recorder  shall  enter  the  name  of  the 
grantor,  the  name  of  the  grantee,  and  the  volume  and  page  in 
which  the  instrument  is  recorded,  and  in  the  other  of  which  he 
shall  enter  the  name  of  the  grantee,  the  name  of  the  grantor,  and 
the  volume  and  page  of  record,  all  in  the  order  named  in  the  act. 
The  indexes  are  directed  to  be  arranged  alphabetically,  and  in 
such  a  way  as  to  afford  an  easy  and  ready  reference  to  the  deeds 
and  mortgages  respectively.  The  second  section  provides  that,  as 
soon  as  the  indexes  are  prepared,  the  recorder  shall  index  in  its  ap- 
propriate place  and  manner  every  deed  and  mortgage  thereafter 
recorded  in  his  office  and  the  time  the  same  is  recorded.  The 
third  section  proAddes  that  the  entry  of  recorded  deeds  and  mort- 
gages in  said  indexes  shall  be  notice  to  all  persons  of  the  record- 
ing of  the  same.  This  act  contains  no  repeal  of  any  of  the  prior 
legislation  of  the  state,  nor  is  it  inconsistent  with  any  part  of  it. 
It  did  not  assume  to  create  any  new  rule  of  constructive  notice 
of  recorded  instruments. 

The  act  of  the  28th  of  March,  1820  (Purdon's  Digest,  588; 
Pub.  Laws,  122),  provides  that  mortgages  left  for  record  shall  be 
liens  from  the  time  ***  they  are  recorded  or  left  for  record,  and 
the  contention  of  the  appellants  would  practically  destroy  that 
part  of  this  act  which  gives  the  same  effect  to  being  left  for  record 
aa  to  being  actually  recorded.  In  Wyoming  Nat.  Bank's  Appeal, 
11  Week.  Not.  Cas.  567,  we  held  that  a  mortgage  actually  recorded, 
though  not  entered  lipon  the  index,  is  entitled  to  precedence  over 
a  subsequent  judgment.  We  »aid:  '^Whatever  the  effect  of  the 
failure  of  the  recorder  to  enter  the  mortgage  on  his  book  of  en- 
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tries  would  have  been  in  the  case  of  a  lien  intervening  bebweea 
that  time  and  the  recording  of  the  mortgage,  we  think  such  re- 
cording is  a  valid  entry  and  record  against  a  subsequent  judg- 
ment** 

It  ifl  no  answer  to  this  or  any  of  the  cases  heretofore  cited  to 
say  that  they  were  decided  either  before  the  act  of  1875  was 
passed,  or  upon  facts  arising  prior  to  its  passage,  because  that 
act  is  not  in  conflict  wijh  them.  Moreover,  the  appellee's  mort- 
gage was  actually  recorded  in  the  book  of  deeds  on  August  2, 
1884,  nearly  eight  years  before  the  judgments  of  the  appellant 
were  obtained.  Being  there  recorded,  it  was  in  the  line  of  the 
title  of  the  mortgagor  and  would  have  been  at  once  discovered 
by  any  oreditor  desiring  to  investigate  his  title.  Without  ex- 
tending the  argument,  we  dismiss  all  the  assignments  of  error 
relating  to  this  subject. 

The  sixth  assignment  raises  a  question  upon  the  construction 
of  the  mortgage,  to  the  efTect  that  it  was  given  only  to  secure 
future  advancements  to  the  mortgagor,  and  therefore  could  not 
embrace  the  sum  of  two  thousand  six  hundred  and  forty-five  dol- 
lars and  seventy-one  cents,  which  it  is  agreed  was  advanced  be- 
fore the  mortgage  was  given.  But  the  auditor  very  correctly  dis- 
posed of  this  contention  by  showing  that  on  the  day  the  mort- 
gage was  executed  the  mortgagor  gave  to  the  mortgagee  a  note 
under  seal  for  two  thousand  six  hundred  and  forty-five  dollars  and 
seventy-one  cents,  payable  in  four  years,  which  contained  the 
clause,  'Ibeing  a  part  of  the  amount  secured  by  my  deed  dated 
March  20,  1884.**  The  parties  thus  made  the  sum  named  a  part 
of  the  indebtedness  to  secure  which  the  mortgage  was  given, 
which  they  had  a  perfect  right  to  do.  It  had  precisely  the  same 
effect  as  if  the  mortgagor  had  paid  over  the  amount  to  the  mort- 
gagee and  then  immediately  taken  back  the  money  as  a  present 
Advancement.  There  is  no  merit  in  this  or  the  remaining  aseign- 
TOcnts,  and  they  are  all  dismissed. 

Decree  affirmed  at  the  cost  of  the  appellant. 

MORTGAGES-RECORD  OF— SUFFICIENCY  OP.— An  agreement 
in  the  nature  of  a  mortKaK^  need  not  be  recorded  in  the  mortp;H(!e-book, 
it  seems,  under  the  Pennsylvania  recording  act,  but  may  be  recorded  in 
the  book  of  deeds,  the  keeping  of  separate  books  boing  merely  for  the 
recorder's  convenience:  McLanaban  v.  Reeside,  9  Watts.  608;  36  Am. 
Dec.  136,  and  note. 

THE  REGISTRATION  OF  A  DEED  IS  COMPLETE  WHEN  IT 
HAS  BEEN  FILED  with  the  register  for  such  registration :  Davis  7. 
WhiUker,  114  N.  C.  270;  41  Am.  St.  Rep.  703,  and  note.  See,  espe- 
eiallj,  the  extended  note  to  Beebe  v.  Morrell,  15  Am.  St.  Rep.  205. 
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A  MORTGAGE  TO  SECURE  AN  EXISTING  DEBT  AND  TO 
COVER  FUTURE  ADVANCES  is  valid:  Googins  v.  Gilmore,  47  Me. 
9;  74  Am.  Dec.  472,  and  note.  See,  also,  the  discussion  of  this  subject 
in  the  monographic  note  to  Divver  v.  McLaughlin,  20  Am.  Dec.  659. 
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[172  Pennsylvania  State,  407,] 

MUNICIPAL  CORPORATIONS  —  STREETS.  CHANGE  OF 
GRADE. — If,  under  the  authority  of  municipal  legislation,  very  consid- 
erable change  is  made  in  the  grade  of  a  driveway  or  street,  rendering 
necessary  considerable  change  in  the  sidewalks,  involving  peril  to  the 
passing  public,  the  municipal  authorities  are  required  to  exercise  close 
supervision  of  the  conduct  of  property  owners  to  prevent  injury  to  the 
travt^ling  public. 

MUNICIPAL  CORPORATION  —  STREETS  —  OBSTRUCTIONS 
DURING  IMPROVEMENT.— The  temporary  obstruction  of  the  public 
streets  for  purposes  of  improvement,  if  a  reasonable  necessity  exists 
therefor,  is  not  unlawful,  and  the  municipal  authorities  are  not  answer- 
able in  dampges  for  p)ermittingit.  Whether  such  obstruction  is  reason- 
ably necessary  is  a  question  of  fact  for  the  jury  to  determine. 

MUNICIPAL  CORPORATIONS  — NUISANCE  IN  STREET- 
KNOWLEDGE  OF  COUNCILMAN  AS  NOTICE  TO  MUNICIPAL- 
ITY.— Knowledge  by  a  member  of  a  municipal  council  of  a  nuisance  in 
a  street  is  not  of  itself  notice  to  the  municipality,  although  express  no- 
tice to  such  councilman  in  his  official  capacity  is  notice  to  the  munici]  -al- 
ity  and  its  council  charged  with  the  duty  of  supervising  the  streets;  but 
his  knowledge  and  acts  as  an  individual  are  not  notice  to  the  municipal- 
ity of  which  he  is  an  official  representative. 

MUNICIPAL  CORPORATIONS  — KNOWLEDGE  OF  COUN- 
CILMAN AS  NOTICE  TO  COUNCIL.— Knowledge,  as  a  private  in- 
dividual, of  a  lotowner,  who  is  a  city  councilman,  of  an  obstruction 
negligently  left  in  the  street  in  front  of  his  premises  while  a  sidewalk  is 
being  constructed,  is  not  notice  to  the  city  council  of  which  he  is  a 
member. 

T.  C.  Campbell  and  W.  A.  Forquer,  for  the  appellant. 

S.  F.  Bowser,  E.  L.  Ealstoai,  and  J.  B.  Greer,  for  the  appellee. 

411  DEAN",  J.  Peter  Scheaik  and  H.  Schreideman  owned  two 
lots  fronting  one  hundred  and  ninety-four  feet  on  Jefferson  street 
in  Butler  borough;  the  sidewalks  were  of  boards,  for  which  they 
desired  to  substitute  permanent  stone  pavement,  and  accordingly 
they  let  the  contract  for  the  preparatory  grading  to  Samuel  Kidd. 
The  grading  was  somewhat  heavy,  being  a  cut  at  one  end  and 
a  fill  at  the  other;  the  contractor  commenced  the  work  on  March 
16,  1892,  and  continued  it  until  completed.  During  the  progress 
of  the  work,  large  piles  of  earth  and  rubbish  were  deposited  on 
the  street,  which  last,  between  the  curbs,  was  twenty-five  feet 
■wide;  a  large  part  of  this  earth  and  rubbish  was  removed  each  day, 
but  generally  there  remained  each  night  a  "***  pile  of  that  taken 
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out,  and  this  had  been  the  case  from  the  16  th  of  March,  the 
commencement  of  the  work,  until  the  24th,  a  period  of  eight 
dajs;  but  it  was  not  the  same  that  had  been  taken  out  the  first 
day;  may  have  been  that  deposited  on  the  day  before;  the  evi- 
dence seemed  to  show  the  contractor  did  not  remove  the  earth  and 
rubbish  as  fast  as  it  was  deposited  on  the  street,  the  result  being  it 
was  continuously  encumbered  with  a  pile  of  it,  night  and  day. 
After  dark  on  the  last-named  date,  March  24th,  the  plaintiff  was 
driving  with  a  companion  along  the  street  in  a  buggy,  at  an  ordi- 
nal}' speed,  when  his  wheel  struck  the  pile  of  rubbish,  the  buggy 
was  upset,  and  he  was  seriously  injured;  there  was  no  light  or 
watchman  to  warn  travelere  of  the  obstruction.  He  brought  smt 
for  damages,  and  the  jury,  under  the  law  announced  by  the  cooirt 
as  applicable  to  the  evidence,  awarded  him  eight  hundred  dollars. 
Judgmeait  being  entered  on  the  verdict,  defeaidant  appeals,  as- 
signing six  errors.  The  first  is  to  the  instruction  of  the  court, 
that  as  the  year  before  the  borough  had  cut  down  the  grade  of 
the  street  to  a  depth  of  several  feet,  it  must  have  been  known  to 
the  authorities  that  the  sidewalks  would  be  cut  down  to  a  grade 
to  conform  to  the  street,  and  it  was  therefore  their  duty  to  see  to 
it  that  by  such  work  the  street  was  not  rendered  dangerous,  and 
unneceesarilv  obstructed.  There  was  no  error  in  this  instrac- 
tion.  The  streets  and  highways  of  boroughs  are  under  the  con- 
trol end  supervision  of  councils;  if  by  municipal  legislation,  as 
liere,  very  considerable  changes  in  grade  of  the  driveway  or  street 
were  made,  rendering  necessary  considerable  change  in  the  side- 
walks, care,  according  to  the  circumstances,  required  close  super- 
vision on  part  of  the  borough  authorities  of  the  conduct  of  prop- 
erty owners.  It  was  not  the  case  of  a  property  owner  merely  re- 
placing an  old  board  walk  in  front  of  his  property  with  a  stone 
walk,  where  no  other  change  was  necessary,  but  that  of  the  exca- 
vation to  the  depth  of  two  to  five  feet  for  the  breadth  of  the  side- 
walk of  large  quantities  of  earth  and  rubbish  along  the  driveway 
of  a  much  used  street  only  twenty-five  feet  wide. 

Clearly,  it  was  the  duty  of  the  borough  authorities,  under  such 
circumstances,  to  exercise  more  watchfulness,  than  under  those 
involving  no  such  danger  to  the  traveling  public. 

The  second  assignment  is  to  the  instruction  on  the  right  of 
the  lotowner  to  obstruct  the  street  with  the  ru-bbish.  The  "**• 
plaintiff  alleged  the  piling  of  earth  on  the  street  was  wholly  un- 
necessarj-;  that  there  was  ample  room  on  the  owners'  lots  for  the 
deposit  of  such  material;  but  that  if  it  was  necessary  to  use  the 
tfafnt  l&r  this  purpose  it  was  not  necessary  to  leave  any  portion 
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of  it  over  night.  The  court  left  it  to  the  jury  to  ©ay  whether, 
under  all  the  circumstances,  it  was  necessary  to  use  the  street  as 
A  place  of  deposit,  and  whether  it  was  reasonably  necessary  to 
leave  the  material  there  for  a  day  or  several  days.  In  this  there 
was  no  error;  he  had  already  told  them  the  temporary  ohstruotion 
of  the  public  streets  for  purposes  of  improvement,  if  a  reasonable 
necessity  existed  therefor,  was  not  unlawful,  and  the  borough  was 
not  answerable  in  damages  for  permitting  such  obstruction;  but 
whether  this  obstruction  was  reasonably  necessary  was  a  question 
of  fact,  and  this  was  for  the  jury  to  decide. 

The  third  assignment  is  to  the  answer  of  the  court  to  plain- 
tiff's third  point.  Peter  Schenk,  one  of  the  improving  lotowners, 
who,  through  his  contract  with  Kidd,  deposited  the  rubbish,  was 
a  member  of  the  borough  council;  therefore,  plaintiff  put  this 
point  to  the  court:  "That  if  Peter  Schenk,  a  member  of  the 
town  council,  had  knowledge  of  this  obstruction,  it  visits  notice 
on  the  municipal  authorities.'*  To  this  the  court  answered  as  fol- 
lows: "In  the  absence  of  any  evidence  showing  that  the  oare  of 
the  streets  had  been  committed  to  particular  members  of  the  town 
council,  every  member  thereof  must  be  taken  as  the  agent  of  the 
borough.  For  that  purpose,  a  notice  to  a  member  must  be  re- 
garded as  notice  to  the  body  to  which  he  belonged.  It  does  not 
appear  how  frequently  borough  councils  met,  and  it  would  be  in- 
tolerable to  hold  that  the  obstruction  must  be  permitted  to  con- 
tinue ointil  the  body  would  be  assembled  in  an  official  meeting." 
In  fact,  this  was  no  answer  to  the  point,  and  if  the  verdict  had 
been  the  other  way,  plaintiff  might  well  have  complained  of  the 
answer  as  not  responsive  to  his  point.  The  court  was  asked  to 
say  that  if  Peter  Schenk  had  knowledge  of  this  obstruction,  that 
was  notice  to  the  borough;  this  involved,  iirst  a  question  of  fact, 
whether  he  had  knowledge;  it  did  not  follow,  because  he  had  con- 
tracted with  Kidd  to  make  the  excavation,  he  had  knowledge  that 
the  contractor  was  leaving  any  portion  of  the  material  on  the 
street,  so  as  to  impede  or  make  dangerous  travel;  a  careful  scru- 
tiny of  Schenk's  '^^*  testimony  leaves  this  fact  in  doubt;  but  if 
he  had  knowledge  as  a  lotowner,  was  that  notice  to  the  borough? 
Knowledge  and  notice  are  not  necessarily  and  not  always  the 
same.  Undoubtedly,  if  anyone  had  given  notice  to  Schenk,  coun- 
cilman, of  the  character  of  the  obstruction  put  uipon  the  street  by 
Kidd,  60  far  as  notice  to  one  member  of  councils  would  affect  the 
borough,  there  would  have  been  notice.  But  whether,  as  a  fact, 
he  had  knowledge,  the  jury  was  not  instructed  to  find,  and 
"whether,  as  matter  of  law,  such  knowledge  was  notice  to  the 
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borough,  the  court  did  not  determine.  So,  practically,  the  point 
was  not  answered — wsls  not  aflirmed. 

,  The  case,  in  this  particular,  really  went  to  the  jury  on  the  in- 
structions in  the  general  charge  as  follows:  "The  law  assumes 
that  after  a  certain  time  they  shall  take  notice  of  obstructions 
of  such  a  character.  That  depends  upon  the  circumstances  of 
the  case,  to  be  sure,  and  how  long  the  obstruction  may  remain 
upon  the  street,  in  order  to  charge  the  officers  of  the  borough 
with  notice.  We  refer  you  to  the  rule,  hereinbefore  laid  down 
with  regard  to  the  degree  of  diligence  which  the  officers  are  to 
exercise  according  to  the  extent  of  the  use  of  the  street,  and 
other  facts  which  might  bring  knowledge  home  to  them,  and  of 
which  they  should  take  notice."  The  same  instruction,  in  sub- 
stance, was  given  in  the  answer  to  defendant's  second  point, 
thus:  "Though  if  you  should  conclude  the  particular  pile  of  rub- 
bish on  wliich  the  plaintiff  was  injured  had  not  been  on  the 
street  over  a  day  or  two,  if  you  find  that  others  of  a  similar 
character  had  previously,  from  time  to  time,  occupied  substan- 
tially the  same  place,  so  that  the  one  complained  of  was  but  a 
later  one  of  a  series  of  such  obstructions,  the  municipality  may 
be  affected  with  notice,  if,  considering  the  extent  of  travel  upon 
Jefferson  street,  the  demands  of  the  public  thereon,  and  the 
period  of  time  over  which  such  obstruction  extended,  and  in  vi^w 
of  the  law  already  stated  as  to  the  duties  of  borough  officers  in 
this  behalf,  you  think  they  should,  in  the  exercise  of  reasomible 
diligence,  have  known  of  the  obstruction." 

Considering  the  whole  charge,  on  the  question  of  notice,  the 
case  was  cleerly  and  correctly  submitted  to  the  jury.  They  were 
instructed  that  they  might  infer,  if  from  the  character  of  the 
obstruction  it  -was  conspicuous  or  noticeable,  and  if  it  had  been 
long  continued,  that  the  borough  had  notice  of  it. 

**"  But  an  affirmance  of  plaintiff's  third  point  would  have 
been  error.  Knowledge  by  a  member  of  councils  of  a  nuisance  is 
not  of  itself  notice  to  the  borough;  to  so  hold  would  make  tlie 
borough  answerable  for  every  individual  violation  of  municipal 
law  and  ordinances  by  all  its  members.  As  this  borough  does 
not  seem  to  have  had  a  street  committee,  commissioner  of  high- 
ways, or  other  officers  to  whom  was  specially  confided  the  duty  of 
supervising  the  streets,  that  duly  must  necoe.«arily  be  consiilcicl 
afi  resting  with  the  borough  councils  as  a  body;  express  notice 
given  to  any  one  of  tlieee  in  his  official  capacity  of  a  violation  of 
borough  law  would  be  notice  to  the  body  of  which  he  was  a  mem- 
ber; but  his  knowledge  and  acts  as  an  individual  are  not  notice 
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to  the  municipality  of  which  he  is  an  official  representative.  As- 
suming each  member  to  have  been  an  agent  of  the  borough  in  the 
supervision  of  its  streets,  and  the  knowledge  of  the  agent  to  have 
been  the  knowledge  of  his  principal,  that  knowledge  must  come 
to  him  in  the  course  of  the  transaction  of  the  business  of  his  prin- 
cipal. Here,  Schenk's  knowledge,  if  he  had  such  knowledge, 
came  to  him  as  an  individual  lotownex,  engaged  in  the  improve- 
ment of  'his  lot;  this  had  no  relation  to  his  official  duty  as  coun- 
cilman; he  was  performing  no  duty  as  a  membefr  of  that  body, 
but  was  in  fact  answerable  to  it  for  the  manner  in  wMch  he  con- 
ducted his  improvement  as  a  lotowner.  The  council  could  have 
notified  him  to  stop  placing  earth  unnecessarily  on  the  street, 
and  leaving  it  there;  could  have  had  him  arrested  for  the  violation 
of  the  borough  ordinances  prohibiting  such  obstruction,  if  he 
persisted;  and  this  because  he  was  not  in  that  particular  business 
a  councilman  acting  in  his  official  capacity,  but  was  acting  as  an 
individual  lotowner  in  violation  of  the  borough  law.  The  case 
would  have  been  otherwise  had  he,  as  councilman,  been  superin- 
tending and  directing  the  excavation  of  a  street  or  sidewalk  for 
the  borough;  under  such  circumstances,  knowledge  on  his  part 
would  have  been  the  knowledge  of  the  principal.  And  while 
thus  officially  acting,  be  would  not  have  been  personally  answer- 
able to  third  parties,  but  'his  principal  would  have  been  affected 
with  notice  of  his  acts  within  the  scope  of  his  authority,  and 
would  have  been  alone  answerable.  But  in  this  case  his  personal 
responsibility  is  wholly  unimpaired,  because  his  acts  were  unoffi- 
cial. To  say  that  because  Sdhenk  knew  of  the  unsafe  method, 
■***  therefore  his  principal,  the  borough,  knew,  would  compel  ua 
to  go  further  and  say,  as  the  borough  knew  its  agent,  Schenk, 
was  wrongfully  obstructing  the  street,  the  agent  is  not  answerable 
to  the  principal  for  any  injury  caused  thereby;  tihis  would  leave 
every  member  of  councils  free  to  adopt  dangeroTis  methods  for 
the  improvement  of  his  own  property,  and  at  the  same  time  leave 
the  borough  answerable  to  the  general  public  for  the  damages 
consequent  upon  his  acts;  that  is,  the  boi'ough  would  become  in- 
surers of  its  officers  against  responsibility  for  individual  wrongful 
acts. 

While  the  court  came  dangerously  near  giving  the  erroneoua 
instruction  asked  for,  it  did  not  in  fact  give  it,  and  the  jury  went 
to  their  room  controlled  by  the  correct  instructions  in  the  gen- 
eral charge,  and  the  answer  to  def  endant*s  second  point.  There- 
fore this  assignment  of  error  is  not  sustained. 
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The  fourth  and  fifth  assignments  raise  in  effect  the  same  ques- 
tion as  the  second  and  require  no  further  notice. 

The  sixth  is  to  the  refusal  of  a  prayer  for  peremptory  instruc- 
tion for  defendant.  The  case  was  clearly  one  for  the  jury,  and 
the  court  could  not,  without  error,  have  withdrawn  it  from  thera. 
All  the  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 

MUNICIPAL  CORPORATIONS— DEFECTS  IN  STREETS— LIA- 
BILITY.— Althoagh  a  city  may  have  imposed  upon  lot  owners  the  pub- 
lic duty  to  keep  the  sidewalks  in  front  of  their  premises  in  repair,  or  to 
raise  or  lower  them  t)  an  e8tablishe<i  grade,  yet  the  city  and  not  the 
owner,  remains  answerable  in  a  private  action  for  injuries  res-ulting 
from  his  ne^'likience  or  his  own  omission  to  act:  Betz  v.  Limingi,  46  La. 
Ann.  1113;  49  Am.  St.  Rep.  344,  and  note. 

MUNICIPAL  CORPORATIONS— OBSTRUCTIONS  IN  STREET- 
LIABILITY. — ^Towns  are  not  liable  for  necessary  it  terruption  of  travel 
and  inconvenience  to  public  in  repairing  streets  and  sidewalks:  Kim- 
ball V.  Bath,  :;8  Me.  219;  61  Am.  Dec.  243;  Clark  v.  Fry,  8  Ohio  St.  a'S; 
72  Am.  Dec.  590,  and  note.  A  city's  liability  to  repair  a  street  is  sus- 
pended while  grading  or  other  alterations  are  going  on  rendering  such 
street  temp<rarily  impassiable:  James  v.  San  Francisco,  6  Cal.  528;  65 
Am.  Dec.  526,  and  note. 

MUNICIPAL  CORPORATIONS— DEFECTS  IN  STREET— NOTICE 
TO  A  CITY  COUNCILMAN  of  a  defect  in  the  street  of  a  city  is  notice 
to  the  city,  though  the  councilman  is  not  at  the  time  engaged  in  any 
offlcinl  act:  LoganB{>ort  v.  Justice,  74  Ind.  378;  39  Am.  Rep.  79,  and 
extended  note.  See,  also,  Dundas  v.  Lansing,  75  Mich.  499;  13  Am.  St. 
Bap.  457. 


Ward  v.  Jack. 

fl72  PCNNaTLTANTA  STATK,  416.) 

LIMITATIONS  OF  ACTIONS— NEW  PROMISE.- An  acknowl- 
edgment sufficient  to  remove  the  bar  of  tiie  statute  of  limitHti')ii8,  must 
contain  a  clear  and  unequivocal  acknowledgment  of  the  debt,  a  specifi- 
cation of  the  amount  of  it,  or  a  reference  to  something  by  which  the 
amount  can  be  definitely  and  certainly  ascertained,  and  an  express  or 
mplied  promise  to  pay  it. 

Aseiunpeit  to  recover  a  balance  due  for  work  performed  as  a 
blacksmith.  The  plaintiff  began  to  work  for  one  Neel  in  June, 
1876,  and  continued  in  his  employ,  until  January,  1891.  He  ad- 
mitted that  he  had  been  fully  paid  for  the  work  done  between 
June,  1883,  and  January,  1891.  He  brought  this  suit  to  recover 
for  t^e  labor  performed  by  him  between  June,  1870,  and  June, 
1883.  The  suit  was  commenced  January  22,  1893,  and  soon 
thereafter  Neel  went  to  California  for  his  health.  He  died  there 
in  1893,  and  his  executor,  J.  D.  Jack,  was  submitted  upon  the 
record  as  defendant.  The  defendant  denied  that  he  was  indebted 
to  the  plaintiff  iix  any  sum  whatever.     The  plaintiff,  in  support 
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of  his  claim,  introduced  pass-books  which  had  been  in  the  pos- 
session of  Neel  for  many  years,  and  also  the  conversation  detailed 
in  the  opinion.    Judgment  for  plaintiff  and  defendant  appealed. 

A.  M.  Todd  and  J.  A.  Wiley,  for  the  appellant. 

T.  J.  Duncan,  for  the  appellee. 

419  MeCOLLUlil,  J.  The  learned  court  below  properly  char- 
acterized the  plaintiff's  claim  as  stale,  and  held  that,  under  the 
pleadings,  he  could  not  recover  upon  it,  unless  the  bar  of  the  stat- 
ute was  removed  by  the  conversation  testified  to  by  Watson.  The 
case  was  submitted  to  the  jury  under  instructions  which  allowed 
them  to  *^**  find,  in  the  conversation  referred  to,  a  clear  and  un- 
equivocal acknowledgment  of  the  claim,  a  reference  by  which  the 
amount  of  it  could  be  definitely  ascertained,  and  a  promise  to  pay 
it.  Whether  the  conversation  authorized  the  conclusions  drawn 
from  it  is  the  principal  question  to  be  considered  on  this  appeal. 
lit  was  brief,  and  we  quote  the  material  part  of  it.  Watson  said: 
''Mr.  Neel  and  I  were  sitting  on  some  lumber,  and  Mr.  Ward  came 
down  and  asked  Mr.  Neel  about  his  books.  He  asked  Mr. 
Neel  about  the  settlement  of  his  books.  Mr.  Neel  said, 
"Mr.  Ward,  that  ought  to  have  been  settled  long  ago,  and 
you  shall  have  your  money  inside  of  ten  days;  before  this,, 
though,  Mr.  Ward  said  to  him  that  the  limitation  was  about  to  cut 
him  out.  Neel  replied  to  him,  Mr.  Ward,  I  would  n't  allow  that 
limitation  te  cut  you  out  if  it  was  now.  if  it  was  six  years  now. 
He  said  he  would  have  Flint  look  after  the  books.'  '*  There  was 
nothing  developed  in  the  cross-examination  of  the  witness  which 
qualified  his  testimony  as  we  have  quoted  it,  and  we  must  there- 
fore accept  it  as  a  correct  statement  of  the  conversation  relied 
on  by  the  plaintiff  to  toll  the  bar  of  the  statute.  In  order  to  give 
it  the  effect  he  claims  it  is  entitled  to,  it  must  be  held  to  contain 
a  clear  and  unequivocal  acknowledgment  of  the  debt,  a  specifica- 
tion of  the  amount  of  it,  or  a  reference  to  something  by  which  the 
amount  can  be  definitely  and  certainly  ascertained,  and  an  ex- 
press or  implied  promise  to  pay  it.  If  these  essentials  to  the 
maintenance  of  the  suit  are  included  in  the  conversation  detailed 
by  Watson,  they  must  be  found  in  that  part  of  it  which  may  be 
correctly  summarized  thus:  "Ward  asked  Neel  about  the  settle- 
ment of  his  books,"  and  Neel  replied,  "That  ought  to  have  been 
settled  long  ago,  and  you  shall  have  your  money  within  ten- 
days."  The  expression,  "you  shall  have  your  money,"  means  ne 
more  than  the  words,  "I  will  pay  all  I  owe  you,"  and  these  were 
regarded  as  insuffioient  in  Miller  v.  Basehore,  83  Pa.  St.  356,  24 
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Am.  Rep.  187,  to  remove  the  bar  of  the  statute,  althooigh  they 
plainly  referred  to  the  balance  due  on  culler's  note  which  Bas- 
chore'then  held.  In  Landis  v.  Eoth,  109  Pa.  St.  621,  58  Am. 
Bep.  747,  the  promise  of  the  former  was  express  and  related  to  a 
note  which  the  lastter  held,  and  it  was  adjudged  insufl&eient,  al- 
though it  was  not  shown  that  "Landis  had  given  Roth  any  other 
note  than  the  one  in  suit/*  These  decisions  followed  the  rule  on 
which  Burr  v.  Burr,  26  Pa.  St.  284,  was  determined,  *^^  and  in 
which  Knox,  J.,  speaking  for  this  court  on  the  subject  we  are  now 
considering,  said:  "The  better  rule  undoubtedly  is,  that  the  ac- 
knowledgment must  not  only  be  clear,  distinct,  and  unequivocal 
of  the  existence  of  a  debt,  but  that  it  must  also  be  plainly  refer- 
able to  the  very  debt  upon  which  the  action  is  based.  It  mattere 
not  where  the  uncertainty  lies,  whether  in  the  aeknowledgmen't 
or  in  the  identification,  its  existence  is  equally  fatal  to  the  plain- 
tiff's recovery."  We  cite  these  cases  as  illustrations  of  the  rule 
in  regard  to  the  identification  of  the  debt  alleged  to  have  been  ac- 
knowledged, and  because  we  think  the  case  in  hand  is  fairly  gov- 
erned by  theoL  ''Ward  asked  Neel  about  the  settlement  of  his 
books,"  is  too  vagne  and  uncertain  to  be  justly  regarded  as  an 
identification  of  the  debt  or  such  a  reference  as  the  law  requires 
as  a  substitute  for  it. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


LIMITATIONS  OF  ACTION  -  NEW  PROMISE.— An  nnqunlifled 
•cknowle'lgment  of  a  debt  as  existing  constitutes  a  new  promise  suffi 
cient  to  take  the  debt  out  of  tlie  statute  of  limitations:  Gusty  v.  Don- 
Ian,  159  Mass.  245;  38  Am.  St.  Rep.  419,  and  note.  This  question  ii 
fully  treated  in  the  notes  to  the  following  cases:  Spangler  v.  Spangler, 
9  Am.  St.  Rep.  116;  Linderman  v.  Pomeroy,  24  Am.  St.  Rep.  4%;  Nor- 
ton ▼.  Shepard,  40  Am.  Rep.  Ifi0-1R2;  Allen  v.  Colline,  35  Am.  Rep 
417-420;  Sliockey  ▼.  Mills,  36  Am.  Rep.  197,  198;  Landia  T.  Roth.  58 
Am.  Rep.  749-751. 


Enterprise  Oil  and  Gas  Company  v.  National 
Transit  Company. 

[17i  rXMNrrLTANTA  STATB,  421.) 

COTENANCY— LIABILITY  TO  ACCOUNT.— There  is  no  Im- 
plied obligation  on  the  part  of  a  cotenant  in  poiweaaion  to  account  to  his 
cotenant  for  mere  use  and  occupation. 

COTENANCY— ASSIGNMENT  OF  LEASE.— If  several  coten- 
anta  of  an  oil  leane  assii^n  it  to  an  operator,  w  ho  is  to  deliver  a  part  of 
the  product  to  them  at  royalty,  ana  one  cotenant  doea  not  join  in  the 
aaaignment,  but  notifiea  the  assignee  not  to  deliver  any  oil  to  hia  coten* 
ante,  he  cannot  recover  his  share  of  the  oil  without  proof  that  hia  co- 
tenanta  have  receive<l  more  than  their  share.  If  he  afflrms  the 
aaaignment,  he  muat  take  hia  share  with  the  othera  upon  a  diatribution 
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of  the  royalty  after  deducting  all  proper  charges  and  expenses.  If  h©  dis- 
affirms the  assignment,  he  has  no  claim  to  any  share  in  the  royalty,  and 
must  look  to  the  assignee  as  a  coteuant,  who  has  not  acquired  hia 
title. 

A-Ssumpsit  to  recover  royalties  under  an  oil  lease.  On  October 
1,  1889,  C.  J.  D.  S'trohecker  was  the  owner  of  several  oil  and  gaa 
leasee,  which  he  assigned  to  the  Enterprise  Oil  and  Gas  Coan- 
pany,  an  association  or  partnership  consisting  of  thirty-two 
shades  of  stock  valued  at  one  hundred  dollars  per  share.  On 
October  17,  1890,  this  company  assigned  one-half  of  such  leases 
to  J.  M.  Latchaw,  retaining  a  royalty  of  one-eighth  of  the  oil  pro- 
duced. Latchaw  formed  a  company,  called  the  Latcha/w  Armour 
Company,  which  drilled  a  well  and  produced  oil,  one-eighth  of 
which  was  run  into  the  lines  of  the  National  Transit  Company 
in  the  name  of,  and  to  the  credit  of,  the  Enterprise  Oil  and  Gas 
Company  to  the  extent  of  one  thousand  and  sixty-eight  barrels. 
On  October  1,  1893,  one  J.  T.  Johnson  notified  the  National 
Transit  Company  not  to  deliver  any  oil  to  the  Enterprise  Oil  and 
Gas  Company.  Johnson  claimed  to  be  the  owner  of  one-sixteenth 
of  the  leases  in  question,  which  he  had  purchased  from  said 
Strohecker,  and  he  also  claimed  that  he  had  never  entered  into  or 
become  a  member  of  the  partnership  known  as  the  Enterprise  Oil 
and  Gas  Company.  The  National  Transit  Company  delivered 
the  oil  in  dispute  in  this  suit  to  said  Johnson,  and  defended  on 
ihe  ground  that  said  oil  was  produced  from  said  sixteenth  interest 
so  owned  by  said  Johnson.  Judgment  against  the  Enterprise  Oil 
and  Gas  Company  suing  to  recover  its  royalties  from  the  National 
Transit  Company  in  the  oil  so  delivered  to  Johnson  and  the  plain- 
tiff appealed. 

L.  McQuistion  and  J.  C.  Vanderlin,  for  the  appellant. 
R.  P.  Scott,  for  the  appellee. 

■***  MITCHELL,  J.  This  case  was  unfortunately  tried  on  a 
wrong  theory  throughout.  The  oil  was  received  by  the  defend- 
ant for  account  of  plaintiff,  and  so  credited  on  the  defendant's 
books.  Prima  facie,  therefore,  it  belonged  to  plaintiff,  and 
though  it  would  be  a  good  defense  to  show  that  it  was  claimed  by 
the  real  owner,  yet  such  defense  involved  the  burden  of  proof 
that  the  claimant  had  in  fact  the  better  title.  This  the  defend- 
ant entirely  failed  to  show.  It  defended  on  Johnson's  title,  or 
rather  permitted  him  to  do  so  in  its  name. 

Johnson's  interest,  as  agreed  by  all  parties,  was  an  undivided 
sixteenth.  Whether  it  was  a  sixteenth  in  the  partnership,  or  a 
sixteenth  in  the  leases  as  a  tenant  in  common,  the  issue  on  wliich 
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the  jury  were  permitted  to  find  a  verdict,  was,  for  the  purposes 
of  this  case,  entirely  immaterial.  In  either  aspect,  as  already  said, 
his  interest  was  undivided,  and  he  never  had  any  separate  pos- 
eeesion  either  of  the  land  ox  of  the  oil.  There  was  not  only  no 
evidence  that  this  particular  oil  was  his,  hut,  on  the  contrary, 
t  prima  facies  that  it  was  the  plaintiff's.  It  was  delivered  by  their 
lessee  to  the  defendant  as  a  carrier  for  them.  The  possession  of 
the  carrier  waa  their  possession  as  against  all  the  world  but  a 
claimant  showing  a  better  title.  The  utmost  that  Johnson 
showed,  even  on  his  own  claim  to  be  a  tenant  in  common,  waa 
that  as  to  one-sixteenth  of  the  oil  his  title  was  the  same,  as  good 
but  no  better,  than  that  of  the  other  fif  teesn  cotenants  represented 
by  the  plaintiffs.  The  status  of  the  ceee  ■**•  even  in  tihe  most 
favorable  light  for  Johnson,  was  the  same  as  if  he  had  been  sudng 
his  contenants  for  his  share  of  the  profits  of  the  land. 

The  rights  and  remedies  of  tenants  in  common  among  them- 
selves have  been  the  subject  of  some  discussion  in  this  state.  At 
common  law,  as  each  was  entitled  to  the  joint  possession  of  the 
whole,  there  was  no  liability  to  account  to  each  other,  except 
upon  an  express  agreement  to  act  as  bailiff,  or  an  actual  ouster 
which  would  sustain  an  ejectment  for  restoration  of  possession 
and  mesne  profits.  The  act  of  4  Anne,  chapter  16,  section  27, 
dispensed  with  the  necessity  of  express  appointment  as  bailiff, 
and  gave  an  action  of  account  against  tlie  cotenant  '^receiving 
more  than  comes  to  his  just  share  or  proportion,"  and  in  this 
stats  it  has  been  settled,  after  some  variance  of  opinion,  that  tihe 
action  is  not  necessarily  in  account  render,  but,  where  there  ha« 
been  an  express  promise,  it  may  be  in  assumpsit:  Gillis  v.  McElin- 
ney,  6  Watts  &  S.  78.  In  Borrell  v.  Borrell,  33  Pa.  St.  492,  the 
majority  of  the  court  sustained  assumpsit  on  an  implied  obligation 
to  account,  but  this  case  was  practically  overruled  in  Kline  v. 
Jacobs,  68  Pa.  St.  57,  where  the  subject  waa  discussed  by  Share- 
wood,  J.,  and  the  rule  clearly  laid  down  that  there  is  no  implied 
obligation  to  account  for  mere  use  and  occupation  by  one  tenant 
in  common,  who  has  by  his  title  a  right  of  possession  of  the 
whole,  although  it  is  joint,  and  that  assumpsit  cam  only  be  main- 
tained on  an  express  promise  to  pay  rent  or  bo  account  The  best 
summary  of  the  law  in  our  awn  books  will  be  found  in  tihe  admar- 
ably  clear  and  accurate  opinion  of  Judge  Thayer  in  Norris  v. 
Gould,  15  Week.  Not  Cas.  187. 

But  all  of  OUT  cases,  including  even  those  which  have  most 
fevered  the  action  in  assumpsit,  such  as  Borrell  v.  Borrell,  33  Pa. 
St.  492,  and  Luck  r.  Luck,  113  Pa.  St  256,  have  held  that  unless 


Jan.  1896.]     Enterprise  0.  &  G.  Co.  v.  National  T.  Co.     749 

on  an  express  promise  of  a  liquidated  sum,  all  the  cotenant  is 
obliged  to  account  for  ie  a  shiaxe  of  the  profits.  The  utmost, 
the(refore,  that  Johnson  could  have  recovered  if  this  had  been  a 
direct  action  against  his  cotenants  would  have  been  the  excess 
which  they  had  received  over  their  proper  share  of  fifteen-six- 
teenths. But  he  was  allowed  to  reoover  the  whole  of  the  oil  in 
controversy  on  the  ground  that  as  a  tenant  in  common  of  one- 
sixteenth  he  was  entitled  to  one-sixteenth  of  the  entire  product 
of  the  lease,  without  having  given  a  scintilla  of  evidence  that 
'**''  any  of  his  cotenants  had  received  more  than  their  due 
share.  Under  the  evidence  as  it  stood,  there  was  no  defense  at 
all  made  out,  and  the  jury  should  have  been  directed  to  find  for 
plaintiffs  for  the  full  amount  of  the  oil. 

There  is  another  difficulty  in  the  way  of  Johnson's  title  in  the 
present  case.  The  oil  in  controversy  was  delivered  by  the  lessee 
to  his  lessors,  the  plaintiffs,  as  rent  under  his  lease.  Johnson 
cannot  affirm  and  repudiate  the  lease  in  the  same  breath.  If  he 
is  a  party  to  it,  he  must  take  his  share  as  the  others  do  upon  a  dis- 
tribution of  the  rent  after  deducting  all  proper  charges  and  ex- 
penses. If  he  is  not  a  party  to  the  lease,  he  has  no  claim  to  any 
share  in  the  rent,  and  must  look  to  the  lessee  as  a  cotenant  who 
has  not  acquired  his  title. 

Judgment  reversed  and  venire  de  novo  awarded. 


COTENANCY— LIABILITY  OF  COTENANT  FOR  USE  AND 
OCCUPATION. — As  between  cotenants,  the  occupying  tenant  is  liable 
for  rent  on  so  mucli  of  the  property  as  produced  rent  when  he  took  pos- 
session: Annely  v.  De  Sausaure,  2(5  S.  C.  497;  4  Am.  St.  Eep.  725,  and 
notes.  When  one  of  several  tenants  in  common  of  a  farm,  all  being  of 
full  age,  occupies  it,  and  takes  in  the  usual  course  of  husbandry  the  an- 
nual profits  thereof,  without  having  ousted  or  denied  the  rights  of  his 
cotenants,  he  is  not  liable  to  account  to  thetn,  or  to  any  of  them,  for 
the  profits  so  taken:  Le  Barron  v.  Babcock,  122  N.  Y.  153;  19  Am.  St. 
Rep.  488,  and  note.  See  the  note  to  Appeal  of  Fuhner,  15  Am.  St.  Rep. 
666,  667,  and  the  extended  note  to  Early  v.  Friend*,  78  Am.  Dec.  665-608. 

COTENANCY.— THE  RIGHT  OF  ONE  COTENANT  TO  CON- 
VEY the  common  property,  or  to  grant  an  easement  or  other  right  to  be 
exercised  upon  such  property,  will  be  found  discussed  in  the  note  to 
Benedict  v.  Torrent,  21  Am.  St.  Sep.  693-595. 
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(172  PlNJ.TrLVANlA  STATB,  447.] 

NEGLTGENCE— PROXIMATE  CAUSE.— To  render  negligence 
aggravated  by  no  element  of  malice  the  proximate  cause  of  an  injury,  it 
muBt  be  the  natural  and  probable  consequence  of  the  negligence — such 
consequence  as,  under  the  surrounding  circumstances,  might  and  ought 
to  have  been  foreseen  by  the  wrongdoer. 

TOWNSHIPS— NEGLIGENCE— PROXIMATE  CAUSE.— Town- 
ship authorities  are  bound  to  know  that  a  bridge  may  be  crossed  by  a 
spirited  horse  in  the  night-time,  and  that  such  horse  may  take  fright; 
and  if,  by  neglecting  to  place  a  guardrail  uj>on  such  bridge,  an  injury 
results  from  the  fright  of  such  horse,  their  neglect  is  the  proximate 
cause  of  the  injury,  and  the  township  is  liable  therefor. 

TOWNSHIPS— NEGLIGENCE— PROXIMATE  CAUSE.— Town- 
ship authorities  are  bound  to  foresee,  and  reasonably  provide  agaiuBt, 
common  dangers  to  ordinary  travel  on  the  highway.  The  fright  of  A 
spirited  horse,  and  that  his  conduct  when  in  fright  may  be  unreasoning, 
insane,  and  unlooked  for,  are  common  dangers  which  should  be  expected, 
buch  authorities  cannot  excuse  their  negligence  in  failing  to  erect  a 
guardrail  upon  a  bridge,  or  make  it  the  remote  cause  of  an  injury,  by 
asserting  that  they  could  not  foresee  a  particular  freak  of  conduct  in  a 
frightened  horse. . 

TOWNSHIPS  —  NEGLIGENCE  —  PROXIMATE  CAUSE.  —  If 
township  authorities  neglect  to  place  guanirails  ui>on  a  bridge  in  the 
highway,  and  a  horse  drawing  a  vehicle  passes  safely  over  the  bridge, 
and  then  taking  fright  backs  the  vehicle  onto  and  off  of  the  bridge  over  its 
side,  thereby  causing  injury  to  its  occupants,  such  neglect  is  the  proxi- 
mate cause  of  the  accident,  and  the  township  is  liable  therefor. 

STARE  DECISIS. — In  determining  whether  a  conclusion  of  law 
in  any  adjudicated  case  is  a  precedent  in  a  subsequent  one,  the  value  of 
the  first  is  measured  by  its  similarity  or  dissimilarity  to  the  secoml  in  its 
controlling  facts.  And  even  if  the  court,  announcing  the  conclusion, 
misapprehends  or  mistakes  the  facts,  the  conclusion,  to  be  of  any  value 
as  a  precedent,  must  be  taken  n-i  applicable  to  the  facts  as  assumed  by 
the  court;  they,  as  concerns  the  judgment,  are  the  facts,  and  whether 
existing  or  nonexisting,  either  prompt  or  compel  the  conclusion  of  law 
that  determines  the  judgment. 

J.  C.  Bane,  for  the  appellant. 

J.  C.  Ewing,  M.  L.  A.  &  B.  E.  McCraken,  and  J.  Q.  McGriffin, 
for  the  appellee. 

■*•*  DEAN",  J.  In  Amwell  township,  "Washington  county,  is  lo- 
cated a  public  road,  leading  from  anotlier,  called  Brush  Run  road 
to  the  National  pike;  it  is  a  shorter  cut  from  the  coointry  and  a 
number  of  villages  into  the  town  of  Washington  than  otJicr  better 
maintained  roads,  and  while  not  so  generally  travo-lwl  as  the 
others,  yet  in  the  winter  and  spring  is  much  used.  It  is  known 
as  the  Mike  Moningor  road.  On  it  is  a  bridge  of  one  span  over  a 
small  stream;  the  bridge  is  nine  feet  between  the  abutments,  and 
the  floor  extemls  over  thorn,  making  it  fourteen  feet  long;  the 
■width  of  the  plank  roadway  is  about  twelve  feet;  height  of  floor 
above  bed  of  stream  about  five  and  one-lialf  feet;  the  approeohe* 
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on  eacih  side  are  short,  and  somewhat  steep.  The  roadway  curves 
just  at  the  bridge;  in  consequence,  more  caire  is  demanded  in 
crossing  than  if  it  ware  straight;  the  bridge  '^^^  itself  was  wholly 
unprotected  by  guardrails,  though  there  was  some  protection  of 
the  approaches  at  one  end  by  a  fence.  The  general  direction  of 
the  road  is  north  and  south;  at  the  north  end  of  the  bridge  is  a 
high  bank  with  projecting  rocks  covered  with  bushes  and  briers; 
on  the  one  side  of  the  bridge,  a  spring  runs  over  the  rocks,  mak- 
ing the  usual  sound  of  a  waterfall;  one  of  the  witnesses  stated,  "it 
was  a  scary  place." 

The  plaintiff  is  fifteen  years  of  age,  the  daughter  of  a'f armer  liv- 
ing in  the  township,  and  through  his  farm  runs  the  road.  On  the 
28th  of  June,  1884,  in  the  evening,  a  young  man,  W.  A.  "Watson, 
called  at  the  home  of  plaintiff  with  a  one-horse  buggy,  and  took 
her  with  an  older  sister,  Mary,  to  a  "diurch  sociable";  about 
midnight,  the  three  started  to  return  home  in  the  buggy,  Watson 
driving;  the  night  was  dark;  just  as  they  got  on  the  bridge,  the 
plaintiff  accidentally  dropped  her  hat  from  the  buggy,  but  when 
told  of  it,  Watson,  as  a  matter  of  prudence,  drove  over  the  bridge 
first,  and  stopped  about  fourteen  feet  from  the  plank  on  the  north 
end;  then,  giving  the  lines  to  Mary,  the  older  sister,  got  out  and 
went  back  to  pick  up  the  hat;  Mary  had  knowledge  of  horses,  also 
had  some  experience  in  driving;  immediately  after  Watson  start- 
ed back  for  the  hat,  the  horse  turned  to  the  side  of  the  road  in 
the  direction  of  the  rocks  and  bushes;  Mary  pulled  him  back  by 
the  Hnes  into  the  road;  just  then,  lie  took  fright  and  quickly 
backed  the  buggy  on  the  bridge,  Mary  endeavoring  to  urge  him 
forward;  the  buggy  was  backed  off  the  side  of  the  bridge,  the  two 
girls  falling  backward  into  the  top,  the  buggy  on  them  and  the 
horse  partly  on  the  buggy;  before  the  buggy  was  off  the  bridge, 
Watson  ran  up,  caught  the  horse  by  the  head,  and  ineffectually 
tried  to  stop  him  from  backing.  The  plauitiff  was  seriously  in- 
jured. Alleging  this  resulted  from  the  negligence  of  the  town- 
ship in  not  maintaining  guardrails  on  the  bridge,  she  brought  this 
suit  for  damages.  The  facts,  so  far  as  we  have  stated  them  here, 
were  not  in  dispute  at  the  trial.  The  learned  judge  of  the  court 
below  instructed  the  jury,  in  answer  to  defendant's  first  written 
point,  that  on  the  undisputed  evidence,  the  negligence  of  the 
township  was  not  the  proximate  cause  of  plaintiff's  injury,  there- 
fore plaijitiff  could  not  recover,  and  the  jury  accordingly  found 
for  defendant;  from  the  judgment  entered  on  that  verdict,  plain- 
tiff now  appeals,  assigning  for  error  the  peremptory  instruction 
of  the  court. 
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*••  The  two  queetdons  on  which  the  isarue  turns  are:  1.  "Waa 
the  township  negligent?  If  so,  2.  Was  that  negligence  the  prox- 
imate cause  of  plaintiflPs  injury? 

The  answer  to  the  first  question  was  for  the  jury,  but  as  the 
learned  judge  of  the  court  below,  on  the  undisputed  facts,  de- 
clared, as  matter  of  law,  any  negligence  of  defendant  was  not  the 
proximate  cause  of  the  accident,  we  must  assfume,  for  purposes  of 
the  case  before  us,  defendant  negligently  left  an  open  roadway, 
only  twelve  feet  wide  without  guardrails  on  a  bridge  used  by  the 
traveling  public.  The  duty  of  defendant  must  be  measured  by 
the  ordinary  and  usual  demands  of  the  traveling  public  in  that 
locality.  Travel  by  vehicles  of  extraordinajy  weight,  or  by  ani- 
mals of  extraordinary  or  strange  habits,  the  authorities  were  not 
bound  to  foresee  and  provide  for.  But  the  ordinary  methods  of 
travel  by  horses,  buggies,  and  wagons,  they  ought  to  have  fore- 
seen; and  made  reasonable  provision  for  the  safety  of  the  public 
on  the  highway.  If  this  horse  had  taken  fright  when  on  the 
bridge,  and  because  of  the  absence  of  guardrails  backed  the 
buggy  off,  we  think  no  one,  in  the  face  of  our  numerous  adjudi- 
cated cases,  would  have  questioned  the  answerability  of  the  de- 
fendant. In  Lower  Macungie  Tp.  v.  Merkhoffer,  71  Pa.  St.  276, 
one  of  the  animals  shied,  and  the  team  was  precipitated  into  an 
ore  excavation  alongside  the  road,  where  there  were  no  guard- 
rails; the  township  was  held  liable.  In  Newlin  Tp.  v.  Davis,  77 
Pa-  St  317,  the  bridge  had  no  guardrails;  the  horse  frightened  at 
a  piece  of  plank  and  backed  off;  the  townsliip  was  held  liable.  In 
Scott  Tp.  V.  Montgomery,  95  Pa.  St.  444,  from  some  unknown 
cause,  the  horse  suddenly  shied,  and  sprang  off  the  road  down  t 
steep  bank;  there  was  no  barrier  or  guardrail;  the  defendant  waa 
held  answerable.  In  Hey  v.  Philadelphia,  81  Pa.  St.  44,  22  Am. 
Rep.  733,  the  horse  took  fright  at  the  whistle  of  a  locomotive, 
sprang  over  a  wide  roadbed  down  a  declivity  into  the  river;  there 
waa  no  guardrail;  the  city  was  held  responsible.  And  so  we  mdght 
cite  many  other  cases  to  the  same  point  The  absence,  in  view 
of  the  circumstances,  of  reasonable  safeguards  for  ordinary  travel, 
was  held,  in  all  of  them,  to  be  the  immediate  and  proximate  cause 
of  the  injury. 

If,  then,  the  defendant  would  have  been  answerable  for  dam- 
ages resulting  from  its  negligence,  had  the  horse  from  fright  *•* 
plunged  over  or  backed  off  the  bridge,  whan  bedng  driven  over  it, 
does  the  fact  that  he  backed  the  buggy  on  and  then  off  the  bridge, 
after  being  fourteen  feet  begrond  it,  reliert  defendant  from 
liabiUty? 
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When,  as  here,  the  facts  are  not  disputed,  at  least  not  contro- 
verted, the  ooncloision  is  often  a  matter  of  law  for  the  court;  and 
it  may  be  conceded,  on  these  facts,  the  application  of  the  maxim, 
Cansa  proxima  non  remota  spectatur,  is  not  free  from  diflficul- 
ties.  In  cases  of  mere  negligence,  aggravated  by  no  element  of 
malice,  to  ascertain  whether  the  negligence  be  the  proximate 
cause,  it  is  stated  by  Paxson,  J.,  in  Hoag  v.  Lake  Shore  etc.  R.  R. 
Co.,  85  Pa.  St.  293,  27  Am.  Eep.  653:  "The  injury  m-ust  be  the 
natural  and  probable  consequence  of  the  negligence — such  a 
consequence,  as,  under  the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the  wrongdoeir."  And, 
as  is  remarked  by  Black,  C.  J.,  while  discussing  the  same  doctrine 
in  Pittsburg  v.  Grier,  22  Pa.  St.  54,  60  Am.  Dec.  65:  "It  is  not 
the  law,  that  men  are  responsible  for  their  negligence  only  to  tha 
extent  of  the  injiiries  they  knew  would  result  from  it.  If  it 
were,  there  could  be  no  recovery  except  for  malicious  wrongs." 

As  already  noticed,  it  cannot  be  questioned,  -under  the  author- 
ities, that  defendant  might  and  ought  to  have  foreseen  the  dan- 
ger to  ordinatry  travel  over  a  narrow  bridge  without  guardrails. 
It  is  alleged,  however,  that  the  special  facts  take  this  out  of  the 
cases  of  ordinary  and  foreseeable  travel.  Do  they?  It  may  at  once 
be  conceded,  that  if  the  traveling  public  always  or  generally 
drove  only  very  gentle  and  easily  managed  horses,  in  daylight,  at 
a  slow  gait,  over  very  narrow  bridges,  such  an  accident  as  here 
happened  would  not  have  been  the  natural  and  probable  con- 
sequence of  the  neglect  to  put  up  guardrails,  for  then  the  cir- 
cumstances in  tliis  case  would  have  been  extraordinary.  But  no 
such  limited  use  of  a  public  highway  would  be  made  in  any  town- 
ship in  the  state,  and  this  the  authorities  well  knew;  that  it 
would  be  traveled  night  and  day  by  those  driving  gentle  and 
spirited  animals,  some  that  would  take  fright,  others  that  would 
not,  was  known  to  them.  If,  with  such  knowledge,  this  acci- 
dent might  or  ought  to  have  been  foreseen,  and  with  reasonable 
care  have  been  provided  against,  then  was  thedr  negligence  the 
proximate  cause  of  the  injury? 

'*'*'*  It  is  argued  that  defendant  could  not  foresee  the  excep- 
tional movement  of  a  frightened  horse;  but  this  assumption  does 
not  determine  whether  negligence  of  defendant  was  the  prox- 
imate cause,  for  a  provision  for  safety  did  not  depend  on  seeing 
so  far.  Of  all  our  domestic  animals,  the  horse  is  probably  the 
most  intelligent,  yet  among  all  of  them  he  is  most  subject  to 
fright;  a  bit  of  white  paper  stirred  by  the  wind  in  the  roadway 
will   startle   and   sometimes   render   him   uncontrollable;  what 
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movement  he  ^ill  make  in  one  of  his  paroxysms  of  terror,  human 
intelligence  cannot  anticipate,  and  still  worse,  becauee  of  his  su- 
perior strength  and  agility,  cannot  control.  Such  facts  are 
■within  the  common  observation  of  mankind.  It  ia  the  habit  of 
the  horse,  not  his  particular  movement  in  the  exercise  of  it,  which 
last  is  beyond  human  foresight,  that  defendant  ought  to  have 
known  and  provided  against.  The  conclusion  of  appellee  is 
founded  on  wrong  premises,  in  substance  these:  The  township 
authoritieB  were  not  bound  to  make  provision  against  that  which 
they  could  not  reasonably  foresee;  that  a  horse  would  back  a  buggy 
on  and  off  a  bridge  which  he  had  already  crossed,  could  not  rea- 
sonably have  been  foreseen;  they  did  not  foresee  such  excep- 
tional conduct,  and  their  neglect  to  provide  against  what  no  one 
could  foresee  was  not,  therefore,  the  proximate  cause  of  the 
injury;  the  unforeseeable  backing  of  the  horse  was  the  proximate 
cause,  and  the  absence  of  guardrails  only  rendered  more  serious  the 
consequences.  But  from  the  established  facts  the  premises  from 
which  to  determine  the  application  of  the  rule  are  not  correctly 
stated  in  appellee's  proposition.  They  should  be  stated  thus:  The 
township  authorities  were  bound  to  foresee  and  reasonably  pro- 
vide against  a  common  danger  to  ordinary  travel  oin  that  high- 
way; it  is  well  known  that  one  of  such  dangers  arises  from  the 
habit  of  fright  in  the  horse,  and  it  is  just  as  well  known  that -when 
affrighted  no  one  can  foretell  his  conduct;  the  presence  of  guaird- 
rails  would  have  been  a  protection  from  the  danger  of  going  over 
the  bridge,  no  matter  what  the  movement  of  the  horse;  therefore, 
the  habit  of  the  horse  being  known,  they  ought  have  put  up  the 
guardrails,  and  their  neglect  of  duty  in  this  particular  w«s  the 
proximate  cause  of  the  injury.  Or  to  express  it  in  another  form: 
The  fright  of  the  horse  was  ordinary,  and  to  be  expected;  that  his 
conduct  when  in  fright  would  be  unreasoning,  insane,  and  "***** 
unlooked  for,  was  also  to  be  expected;  if  it  were  otherwise,  it 
would  have  been  extraordinary,  because  contrary  to  common  ob- 
servation; the  township  authorities  should  have  guarded  against 
that  which  was  to  be  expected,  and  it  will  not  excuse  the  negli- 
gence of  the  supervisors  or  make  that  negligence  the  remote 
cause  to  assert  they  could  not  foresee  the  particular  freak  of  con- 
duct in  a  terrified  horae. 

The  oaaee  cited  and  most  relied  on  by  the  court  below  and  ap- 
pellee are  Chartiers  Tp.  v.  Phillips,  122  Pa.  St.  601,  and  Hear  v. 
Lebanon,  149  Pa.  St.  222;  34  Am.  St.  Rep.  603.  But  neither  i» 
in  conflict  with  Newlin  Tp.  v.  Davis,  77  Pa.  St.  317,  and  it«  many 
Idxkdred  oases.    Am  stated  by  cor  brother  Mitchell  in  Haverlj  ▼. 
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State  line  etc.  E.  E.  Co.,  135  Pa.  St.  50,  20  Am.  St.  Eep.  848,  in 
speaking  of  the  apparent  coaiflict  in  the  oases  in  the  application  of 
the  rule  in  determining  whether  the  negligence  was  the  remote  or 
proximate  cause  of  the  injury:  "The  different  results  w'hich  were 
reached  in  them  depended  not  on  any  different  view  of  the  law, 

but  of  the  facts But  whatever  the  result  of  the  views  taken 

of  the  facts  in  these  cases,  the  principles  of  decision  are  the  same 
in  all/' 

In  CJhartieTs  Tp.  ▼.  Phillips,  122  Pa.  St.  601,  our  brother 
Green,  in  stating  this  conrt's  view  of  the  facts,  on  which  view 
alone  the  judgment  is  founded,  says:  "It  is  beyond  all  question 
that  the  direct  and  immediate  cause  of  the  plaintiff's  injury  was 
the  overturning  of  the  wagon  in  which  he  was  riding.  It  is 
equally  certain  that  the  wagon  was  upset  by  the  sndden  falling 
of  the  animal  that  was  drawing  it.  What  caused  the  maie  to  fall 
is  not  clear,  and  is  not  explained  by  the  plaintiff's  testimony.  She 
did  not  take  fright,  was  not  running  away,  but  on  the  contrairy 
was  moving  very  slowly  through  a  mud  puddle.  She  got  entirely 
through,  and  then,  to  use  the  language  of  the  plaintiff,  *the  mare 
just  fell  over  and  fell  with  her  head  and  neck  right  across  the 
fence.'  The  fence  gave  way,  and  the  plaintiff  was  precipitated 
down  the  bank  by  the  side  of  the  road,  and  was  injured.  Of 
course,  the  fence,  whether  sufficient  or  insufficient  to  sustain  the 
force  of  the  fall,  had  nothing  to  do  with  producing  the  fall.  The 
defendant  alleged,  and  gave  evidence  to  prove  by  the  declarations 
of  plaintiff  to  a  number  of  witnesses,  that  the  mare  was  harnessed 
with  a  collar  too  small  for  her,  and  that  it  choked  her,  and  this 
choking  was  the  real  cause  of  her  falling.  If  this  w^as  the  true 
cause,  it  is  difficult  to  understand  ^^'^  how  defendant  could  be 
held  responsible  for  the  fall  or  its  consequences." 

The  extraordinary  and  impossible  to  be  foreseen  circumstance 
of  the  choking  which  is  not  a  habit,  but  which  occasioned  the  fall, 
is  put  prominently  forward  as  the  controlling  fact  which  deter- 
mined the  proximity  of  the  cause.  It  is  even  strongly  intimated 
that  if  the  mare  had  plunged  down  the  declivity  from  fright  or 
while  running  away,  an  outbreak  of  the  habit  of  the  average 
horse,  the  conclusion  would  have  been  different.  In  determining 
whether  a  conclusion  of  law  in  any  adjudicated  case  is  a  precedent 
in  a  subsequent  one,  the  value  of  the  first,  usually,  is  measiured  by 
its  similaaity  or  dissimilarity  to  the  second  in  its  controlling  facts. 
And  even  if  the  court,  announcing  the  conclusion,  misapprehends 
or  mistakes  the  facts,  the  conclusion,  to  be  of  any  value  aa  a  prec- 
edent, must  be  taken  as  applicable  to  the  facts  as  assumed  by  the 
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court;  they,  as  ooncems  tlie  judgment,  are  the  facts,  and,  whether 
existing  or  nonexisting,  either  prompt  or  compel  the  conclusion 
of  law  that  determines  the  judgment.  For  that  reason,  it  would 
be  a  waste  of  time  to  notice  the  controversy  here  between  counsel 
as  to  what  were  the  facts  in  Chartiers  Tp.  v.  Fhillipe,  122  Pa,  St. 
GOl;  for  our  purpose,  and  as  a  precedent  in  all  cases  after  it  was 
decided,  the  facts  as  stated  in  it  by  this  court  moist  be  taken  as 
correct. 

On  the  facts  as  assumed  in  the  opinion,  notice  the  ruling:  "The 
defendant  in  the  fourth  point  asked  the  court  to  charge  tiie  jury 
that  if  the  accident  was  caused  by  the  uncontrolled  struggle  ocf  a 
choking  horse,  or  froon  this  cause  concurring  with  a  defect  in  the 
higihway,  their  verdict  must  be  for  defendant.  To  this,  the  court 
replied:  'Refused,  unless  the  plaintiff  by  his  negligence  contrib- 
uted to,  or  was  the  cause  of,  the  uncontrollable  struggle  of  the 
horse.*  The  vice  of  this  answer  is,  that  the  court  confounded  the 
effect  of  an  independeait  cause  of  the  accident  with  the  effect  of 
plaintiff's  contributory  negligence,  and  really  held  that  it  re- 
quired a  combinaition  of  the  two  in  order  to  relieve  the  defendant 
from  the  responsibility  for  the  accident.  Now  the  contributory 
negligence  of  plaintiff  alone  and  by  itself,  if  it  existed,  was  suffi- 
cient to  discharge  the  defendant  from  all  liability.  So,  also,  if 
the  accident  was  produced  by  an  intervening  and  independent 
cause.,  for  which  defendant  was  not  responsible,  that  too  would 
relieve  defendant  '***  from  liability.  The  point  should  have 
been  affirmed  as  it  stood."  So  on  the  facte,  as  viewed  by  this 
oourt,  there  was  error  in  this  particular. 

Then  again,  to  quote  from  the  opinion  discussing  the  tliird 
assignment  of  error:  "Although  the  choking  of  the  mare  result- 
ing from  a  too  tight  collar  was  the  immediaite  cause  of  the  acci- 
dent, it  is  practically  held  to  be  no  defense,  unless  plaintiff  had 

knowledge  of  it,  or  ought  to  have   known   it Whether 

he  had  or  had  not  knowledge  of  the  smallness  of  the  collar,  and 
that  it  was  choking  the  horse,  tJie  effect  of  tlie  choking  as  piro- 
ductive  of  the  accident  would  be  precisely  the  same,  and  hence, 
if,  as  an  independent  producing  cause  of  the  accident,  it  would 
suffice  to  relieve  the  defendant  from  responsibility,  it  would 
accomplish  that  result  without  any  reference  to  the  plaintiff's 
knowledge."  So,  on  the  two  assignments  of  onror  noticed,  the 
judgment  was  reversed.  The  facts  bore  but  little  semblance  to 
those  in  this  case.  Ilerr  v.  Lebanon,  149  I\i.  St.  222,  34  Am.  St. 
Bep.  603,  opinioai  by  our  brother  Williams,  the  second  case  dted 
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and  relied  on  by  appellee,  approadiee  in  siimilairity  of  facts  Cliar- 
tiefre  Tp.  v.  Phillips,  122  Pa.  St.  601. 

The  roadway  was  wide,  and  in  excellent  condition;  there  was  a 
descent  on  the  lower  side  of  the  street,  and  no  guardrail;  the 
horse  drawing  the  vehicle,  whether  from  sickness  or  because  the 
vehicle  was  too  heavily  loaded,  choked  and  fell;  struggled  to  re- 
gain his  feet;  in  its  struggles,  the  driver  could  not  control  it; 
each  time  it  got  partly  up  it  fell  again,  and  each  time  nearer  the 
edge  of  the  bank,  until  it  went  over,  and  it  went  over,  not  in  the 
ordinary  use  of  the  street,  but  because  of  its  inability  to  manage 
its  load.  The  point  of  the  reasoning  in  vindication  of  the  judg- 
ment is,  that  in  view  of  the  peculiar  facts,  the  defendamt  was  not 
answerable  for  the  damage  resulting  proximately  from  the  strug- 
gles of  a  ohoking,  overladen  horse,  and  while  the  absence  of  a  bar- 
rier probably  rendered  the  injury  more  serious,  it  was  in  no  sense 
the  cause  of  it.  The  decision  in  the  same  case  holds  with  and 
cites  Hey  v.  Pliiladelphia,  81  Pa.  St.  44,  22  Am.  Eep.  733,  that: 
**It  is  the  duty  of  road  officers  to  provide  roads  suitable  for  ordi- 
nary travel  conducted  in  the  ordinary  manner,  and  to  provide 
such  safeguards  as  may  be  needed  to  meet  the  risks  of  such 
travel.*' 

The  cause  in  each  of  these  cases,  whether  produced  by  the  *^^ 
fault  of  the  driver  or  not,  was  out  of  the  ordinary,  was  so  rare  as 
to  be  extraordinary,  and  on  that,  as  a  controlling  fact,  the  applica- 
tion of  the  rule  is  based;  it  was  as  improbable  of  foresight  as  if  a 
vicious  person  had  suddenly  and  maliciously  seized  the  horse  by 
the  head  and  pulled  him  over.  As  to  the  other  cases  cited  by  ap- 
pellee: In  Worrilow  v.  Upper  Chichester  I'p.,  149  Pa.  St.  40,  as  a 
fact,  there  was  no  negligence  on  part  of  the  defendant.  In 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145,  30  Am*  St.  Rep.  792, 
and  Kielfea:  v.  Hummelstown  Borough,  151  Pa.  St.  304,  both  were 
decided  on  the  ground  that  the  particular  causes  of  the  accidents 
were  out  of  the  ordinary,  and  such  as  could  not  have  been  foxe- 
eeeoi  and  guarded  against. 

We  do  not  see,  however,  in  any  reasonable  view  of  the  partic- 
lar  circumstances  which  immediately  preceded  this  accident, 
that  they  were  the  efficient  cause  of  it,  and  that  the  negligence  of 
defendant  only  made  the  injury  more  serious.  The  plaintiff, 
when  injured,  was  in  the  ordinary,  lawful  use  of  the  highway; 
while  60  using  it,  she  dropped  her  hat,,  as  the  horse  stepped  on  the 
bridge.  Watson,  exercising  care,  did  not  stop  on  the  dangerous 
structure,  but  fourteen  feet  beyond,  and  then  returned  to  pick  up 
the  hat;  then  the  horse  took  fright,  backed  but  a  few  steps  on  and 
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off  the  bridge;  this  was  Vut  iDcndent  to  the  ordinary  use  of  the 
highway;  it  was  not  main'tained  for  horses  only  that  never  took 
fright;  the  ordinary  horse  might  take  fright  as  he  approached  the 
bridge,  run  on  and  plunge  off  it;  he  might  frighten  at  the  flutter- 
ing birds  in  the  briers  on  the  rocks  or  at  the  noise  of  the  water- 
fall, as  alleged  here,  for  these  objects  were  continually  present  at 
that  place,  and  consequently,  after  he  had  crossed  the  bridge, 
might  back  on  and  off  it. 

Speculating  on  the  doctrine  of  proximate  and  remote  cause  in 
supposed  or  h3'pothetical  cases  seems  to  have  been  a  sort  of  in- 
tellectual recreation  with  text-writers  on  the  subject,  since  the 
squib  case  in  2  W.  Black,  R.  893;  with  many,  the  rule  laid  down 
in  Iloag  V.  Lake  Shore  etc.  R.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep. 
653,  would  be  criticised  as  lacking  in  scientific  precision;  but  ap- 
proximate certainty  in  the  administration  of  justice,  on  evidence 
in  an  issue,  is  all  we  can  hope  to  attain  to.  The  same  rule  was,  in 
substajice,  though  in  somewhat  different  language,  adopted  in 
many  cases  before  Hoag  v.  Lake  Shore  etc.  R.  R.  Co.,  85  Pa.  St. 
293;  27  Am.  Rep.  653.  In  terse  language,  without  leaving  room 
for  theorizing  where  the  evidence  is  conflicting,  and  no  fault  is  at- 
tributable to  the  plaintiff,  it  brings  the  jury  at  once  to  the  ascer- 
tainment ***  of  the  controlling  fact:  Was  the  consequence  such 
as,  under  the  circumstances  might  and  ought  to  have  been  fore- 
seen and  provided  against?  It  eliminates  all  speculation  as  to  the 
cause  of  the  cause,  which  often  is  merely  interesting,  and  aids  not 
in  determining  just  responsibility.  As  is  said  by  Strong,  J.,  in 
Insurance  Co.  v.  Boon,  95  U.  S.  130,  the  proximate  cause  is  the 
domdnant  controlling  one,  and  not  those  which  are  mere  inci- 
dents. The  dominant  cause  here  was  a  bridge  negligently  dan- 
gerous to  the  ordinary  horse  at  all  times,  when  he  displayed  one 
of  his  coffumon  characteristics.  True,  his  fright  was  an  incident 
without  which  the  dominating  cause  could  not  have  operated  to 
produce  the  injury;  but  the  same  may  be  said  of  most  of  the  inci- 
dents connected  with  the  trip  on  the  highway  that  evening.  If 
plaintiff  had  not  dropped  her  hat,  if  Watson  had  not  stopped  to 
get  it,  and  so,  running  back  to  tlie  originating  cause,  going  to  the 
"sociable'^  behind  a  horee  instead  of  on  foot;  all  were  in  a  certain 
sense  causes  of  the  injury,  without  which  the  accident  would  not 
have  happened,  but  occurring  in  the  ordinary,  lawful  use  of  the 
highway,  the  law  regards  them  as  but  incidents,  and  still  holds 
the  neglect  of  duty  as  the  dominating  or  proximate  cause. 

The  judgment  is  reversed  and  *  Teuire  facias  de  novo  is 
»wsrded. 


\ 
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NEGLIGENCE— PROXIMATE  CAUSE— WHAT  IS.-The  proxi- 
mate cause  of  an  event  is  that  which,  in  a  natural  and  continuoua 
eequence,  unbroken  by  any  new  cause,  produces  that  event,  and  with- 
out which  tliat  event  would  not  have  occurred:  Dickson  v.  Omaha  etc. 
Ry.  Co.,  124  Mo.  140;  46  Am.  St.  Rep.  429,  and  note.  See  the  exten- 
eive  note  to  Gilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  808, 
where  the  subject  is  fully  treated. 

TOWNSHIPS— DUTY  AS  TO  HIGHWAYS.-Township  officers  or 
others  whose  duty  it  is  to  keep  a  public  highway  safe  and  suitable  for 
travel  are  only  bound  to  ascertain  the  ordinary  needs  of  travel  conducted 
in  the  ordinary  manner,  and  they  are  not  bound  to  anticipate  the  dan- 
ger to  which  the  frightened  horse  of  a  traveler  may  expose  him:  Hor- 
Btick  V.  Dunkle,  145  Pa.  St.  220;  27  Am.  St.  Rep.  685,  and  note;  Herr 
V.  Lebanon,  149  Pa.  St.  222 j  34  Am.  St.  Rep.  603,  and  note;  Schaeffer 
▼.  Jackson  Tp.,  150  Pa.  St.  145;  30  Am.  St.  Rep.  792,  and  note  with  the 
cases  col  ected. 

COUNTIES-LIABILITY  FOR  DEFECTIVE  BRIDGE— FRIGHT- 
ENED HORSE. — A  county  is  answerable  to  a  person  who  was  driving 
up  to  the  approach  to  a  public  bridge  when  his  horse  suddenly  became 
frightened,  and,  before  he  could  do  anything  to  control  the  horse,  it 
backed  over  the  unprotected  wall  of  the  approach,  falling  upon  and  de- 
stroying the  buggy,  and  inflicting  personal  injury  upon  the  driver,  if 
the  accident  would  not  have  happened  had  a  suitable  railing  been  placed 
along  the  approach:  Rohrbough  v.  Barbour  County  Court,  39  W.  Va. 
472;  45  Am.  St.  Rep.  925,  and  note.  To  the  same  effect  see  Houfe  v. 
Fulton,  29  Wis.  296,  9  Am.  Rep.  668,  and  Hey  v.  Philadelphia,  81  Pa. 
St.  44;  22  Am.  Rep.  733. 
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HIGHWAYS.— THE  TITLE  TO  THE  WATER  OF  a  spring 
within  the  right  of  way  of  a  turnpike  company  is  in  the  owner  of  the 
fee,  who  has  a  right  to  use  the  whole  of  it,  to  conduct  it  by  pipes  wher- 
ever he  desires  to  consume,  sell,  or  waste  it,  so  long  as  he  does  not  inflict 
injury  to  the  roadbed. 

HIGHWAYS— RIGHT  TO  SPRING  THEREIN.— A  turnpike 
company  has  no  easement  in  a  spring  within  its  right  of  way.  It  has  a 
right  of  way  for  public  travel  only  over  the  land  upon  which  the  waters 
of  such  spring  descend,  and,  for  the  purpose  of  preserving  its  roadbed 
in  a  condition  suitable  for  travel,  it  may  drain  the  water  off;  but  it  has 
no  right  to  appropriate,  or  to  take  exclusive  possession  of  the  spring,  or 
to  exclude  the  owner  therefrom. 

A.  S.  Sprowls,  for  the  appellant. 

N.  E.  Clark,  W.  I.  Berryman,  and  B.  W.  Inwin,  for  tihe 
appellee. 

"**'  WILLIAMS,  J.  The  report  of  the  learned  master  deals  in 
an  able  and  logical  manner  with  the  questions  of  fact  and  law  in- 
volved in  this  case.  The  conclusions  reached  have,  however,  as  it 
eeems  to  us,,  been  influenced  by  an  inaccurate  definition  of  the 
respective  rights  of  the  owner  of  the  soil  and  the  owner  of  the 
easement  of  way  over  it.    The  findings  of  fact  show  that  the 
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plantiff  corporation  is  the  owner  of  a  wagon  road  the  right  of  way 
for  which  was  obtained  by  the  exercise  of  the  right  of  eminent 
domain.  This  road  passes  over  a  part  of  a  farm  known  as  the 
Boyd  farm.  In  grading  the  road  over  this  farm,  it  became  neces- 
sar}'  to  make  a  cut,  the  banks  on  the  upper  side  of  which  were 
Bome  ten  or  twelve  feet  high.  In  making  this  cut,  a  fine  vein  or 
spring  of  water  was  opened,  which  gushed  out  of  the  rocks  some 
three  or  four  feet  above  the  roadway.  For  some  years  the  water 
was  used  to  supply  a  watering  trough  placed  below  the  spring, 
and  the  surplus  water  was  conducted  away  by  means  of  a  ditch  on 
the  upper  side  of  the  roadway.  More  recently,  the  cor}>oration 
has  removed  this  trough  several  hundred  feet  to  the  land  of  an- 
other fannowner,  has  inclosed  the  spring  in  solid  masonry,  made 
watertight  overhead  as  well  as  on  the  sides,  and  conducted  all 
the  water  away  and  ofif  the  defendant's  land  by  means  of  iron 
pipes,  delivering  a  small  portion  of  it  into  the  new  trough,  and 
making  some  other  disposition  of  the  rest  of  it.  The  defendant 
went  in  search  of  his  spring,  and  opened  a  hole  into  the  cistern  so 
that  he  could  see  what  was  being  done  with  the  water.  He  also 
insisted  that  he  had  a  right  to  use  the  water  for  his  cattle,  and 
expressed  his  purpose  to  blast  away  the  rocks  at  that  point  and 
prepare  a  permanent  and  convenient  place  for  the  establishment 
of  a  watering  trough  for  his  own  use  and  the  use  of  the 
public.  To  prevent  him  from  opening  the  watertight  cistern 
built  about  his  spring,  and  to  compel  him  to  pay  for  repairing  the 
damage  done  to  it  in  his  effort  to  find  out  what  was  being  done 
with  the  water,  this  bill  was  filed,  and  the  case  went  to  a  master  to 
hear  the  evidence  and  to  make  appropriate  findings  of  fact  and 
law  under  the  old  practice.  The  master  held,  upon  these  facts, 
that  the  spring  belonged  to  the  owner  of  the  soil  on  which  it  was, 
but  in  his  third  conclusion  of  law  held  that  "the  title  of  the  owner 
is  80  qualified  by  plaintiff's  easement  that  the  spring  can  only  be 
enjoyed  subject  **•  to  the  easement"  This  was  a  mistake,  and 
it  gave  direction  to  all  that  followed.  The  plaintiff's  easement 
qualified  the  manner  in  which  the  defendant  might  use  his 
spring,  but  it  did  not  qualify  his  title.  The  title  was  as  absolute 
and  unqualified  to  the  water  as  to  the  rocks  out  of  which  it  is- 
sued, and  the  defendant  had  the  right  to  take  it  where  he  pleased 
and  use  it  as  he  pleased:  Mills  on  Eminent  Domain,  70.  He  had 
no  right  to  use  it  in  such  a  manner  as  to  inflict  injury  on  the 
plaintiff's  roadbe-d,  but  he  had  the  right  to  use  the  whole  of  it, 
to  conduct  it  by  pipe*  wherever  he  desired,  to  consume  it,  to  sell 
it,  or  waste  it. 
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The  plaintiff  has  no  easement  in  the  spring.  It  has  a  right  of 
way  for  public  travel  over  the  land  upon  which  the  waters  of 
this  spring  descended;  and,  for  the  purpose  of  preserving  its  road- 
bed in  a  condition  suitable  for  travel,  it  may  drain  the  water  off. 
The  right  is  one  of  drainage  of  the  roadbed  only.  It  is  not  a  right 
to  appropriate,  or  to  take  exclusive  possession  of,  the  spring  it- 
self, or  to  exclude  the  owner  therefrom:  Mills  on  Eminent  Do- 
main, 71.  The  corporation  had  gone  much  farther  in  this  case* 
It  had  taken  exclusive  possession  of  the  spring.  It  had  taken 
upon  itself  for  some  purpose  the  responsibility  of  preserving  the 
absolute  poirity  of  the  water,  so  that  it  could  be  delivered  on  the 
land  of  another  person  without  contamination  from  surface  water. 
For  this  purpose,  it  had  literally  sealed  it  up  in  a  watertight  res- 
en^oir,  into  which  iron  pipes  were  introduced  by  means  of  which 
the  spring  was  transported  off  the  land  of  the  owner  and  set  down 
some  hundreds  of  feet  away  upon  the  land  of  another  person. 
Because  the  owner  was  curious  to  know  what  was  being  done  with 
his  spring,  and  had  opened  a  hole  into  the  reservoir  that  he  might 
learn  the  situation,  this  bill  was  filed  and  a  chancellor  appealed  to 
in  order  to  restrain  his  curiosity  hy  injunction,  and  to  punish 
him  for  his  temerity  in  seeking  to  know  what  the  corporation  was 
doing  with  his  spring.  An  injunction  has  been  decreed  and  dam- 
ages have  been  assessed  in  accordance  with  the  prayer  of  the  bill. 
This  result  is  due  to  the  mistaken  definition  of  the  rights  of  the 
parties  found  in  the  third  conclusion  of  law  to  wliich  we  have 
referred.  The  master  and  the  court  below  have  proceeded  on 
the  theory  that  the  title  of  the  defendant  has  been  qualified  and 
restricted  by  the  easement  of  passage  over  the  '*^''  roadway  so 
that,  as  between  him  and  the  corporation,  he  has  no  right  to  the 
use  of  the  spring  if  the  corporation  finds  it  conveaiient,  for  the 
purpose  of  drainage,  to  take  exclusive  possession  of  it  and  trans- 
port it  to  any  point  where  it  may  wish  to  use  it  off  the  land  of  the 
owner.  The  true  rule  is,  that  the  easement  qualifies,  not  the  title 
to  the  spring,  but  the  manner  of  its  use.  The  corporation  has  a 
roadway  at  the  side  of  which  the  defendant  has  a  spring.  Each 
must  80  use  his  own  as  to  inflict  no  unnecessary  injury  on  the 
other,  but  neither  can  forcibly  exclude  the  other  from  what  is  his 
own.  It  was  neither  against  law  nor  against  equity  for  the  de- 
fendant to  seek  access  to  his  spring,  and,  although  this  may  not 
have  beeoi  done  in  a  peaceable  spirit,  it  was  nevertheless  in  the 
exercise  of  a  clear  legal  right.  The  corporation  may  drain  its 
road,  but  it  cannot,  in  the  exercise  of  the  right  of  drainage,  take 
forcible  possession  of  this  spring,  exclude  the  owner  from  ac- 
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cess  to  it,  and  transport  it  for  ita  own  use,  or  for  the  use 
of  any  other  person,  off  the  owner's  land.  The  right  of  drainage 
does  not  include  the  right  of  appropriation,  nor  does  it  justify 
the  forcible  exclusion  of  the  owner  from  access  to  a  spring  of 
water  that  comes  to  the  surface  on  his  own  land  outside  the  beaten 
track  of  the  roadway.  Subject,  however,  to  the  owner's  right  of 
access,  the  method  <d  drainage  to  be  adopted  is  for  the  corDora- 
tion  to  determine. 

The  decree  appealed 'from  is  reversed,  the  injunction  if.  dis- 
solved, and  the  bill  dismissed  at  the  costs  of  the  plaintiff. 


TURNPIKE  COMPANIES— RIGHTS  IN  LAND  GRANTED  FOR 
HIGHWAY. — By  the  transfer  of  a  turnpike  road  from  the  public  to  a 
corporation,  the  title  to  the  soil  is  not  changed,  but  remains  in  the 
owners  of  the  soil  of  the  adjoining  lantlg,  and  they  have  the  same  use 
and  enjoyment  of  it  they  had  before.  The  easement  or  right  of  way  is 
transferred  to  the  corporation,  to  be  held  by  it  while  it  works  and 
keeps  the  road  in  repair,  subject  to  the  public's  right  to  use  it  upon  pay- 
ing toll:  Douglass  v.  Boonsborough  etc.  Road  Co.,  22  Md.  219;  85  Am. 
Dec.  647,  and  note. 
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(172  Pe>s8Ylvama  State,  481.] 

WILLS— CONTRACT  TO  MAKE— RECOVERY  FOR  SER- 
VICES.— If  a  girl  who  has  lived  in  the  family  of  a  decedent,  occupying 
the  relation  of  daughter  to  him,  proves  a  contract  by  the  ilecedent  to 
leave  her  all  his  property,  Huch  nroof  does  not  entitle  her  to  recover  all 
of  his  estate;  but  it  overcomes  the  presumption  arising  from  tlie  family 
relation  that  her  services  were  perfurmed  without  the  expectation  of 
reward,  and  enables  her  to  recover  ou  a  quantum  meruit  the  reasonable 
market  valu^-  of  her  services. 

LIMITATION  OF  AOTfONS— CLAIM  FOR  SERVICES.— If 
compensation  for  services  does  not  l^ecome  due  until  the  death  of  the 
person  for  whom  they  are  rendered,  the  statute  of  limitations  doe«  not 
run  against  the  claim  until  the  death  of  such  person. 

WITNESSES—COMPETENCY- DEATH  OF  PARTY.— A  living 
witness  to  a  conversation  between  a  deceased  party  and  the  plaintiff 
having  tc8tifle<l,  the  plaintiff  is  competent  to  contradict  him  as  to  such 
matters  only  as  he  has  U-stitied  to,  and  to  state  his  recollection  of  what 
was  said,  under  a  statute  making  a  surviving  party  com]>etent  to  testify 
to  any  relevant  matter  which  occurred  belore  the  death  of  the  other 
party,  if  such  matter  occurred  between  liimself  and  a  person  who  is  living, 
and  who  testifies  against  him  at  the  trial,  "or  if  such  relevant  matter 
occurred  in  the  presence  or  hearing  of  such  other  living  and  competent 
person." 

Aseumpgit  to  recover  for  personal  services.  Mary  Kauae, 
whose  real  name  is  Mary  S wager,  had  lived  in  the  family  of  J.  G. 
Kauss  from  187G,  when  she  was  six  years  old,  until  the  death  of 
Kauss  in  October,  1894.  lie  had  no  children  and  his  wife  was 
an  invalid.    He  agreed  with  Mrs.  S  wager  to  take  Mary^  and,  ii 
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€he  should  remain  with  him  until  his  death,  she  should  have  all 
of  his  estate.  He  died  intestate  leaving  his  wife  surviving  him. 
Judgment  for  .plaintiff  for  three  thousand  dollars.  Defendant 
appealed. 

W.  H.  Lusk,  for  the  appellant. 

L.  McQuisftion  and  J.  C.  Vanderlin,  for  the  appellee. 

^"^  FELL,  J.  While  much  of  the  testimony  intended  to  estah- 
lish  a  contract  to  compensate  the  plaintiff  for  the  services  she 
rendered  the  decedent  consisted  only  of  the  proof  of  loose  declar- 
ations of  testamentary  intention,  there  was  enough  that  was  direct 
^^^  and  positive  to  justify  the  submission  of  the  question  of  the 
existence  of  a  contract  to  the  jury.  Proof  of  the  contract  did 
not  entitle  the  plaintiff  to  recover  the  value  of  the  estate:  Hert- 
aog  V.  Hertzog,  34  Pa.  St.  418;  Graham  v.  Graham,  34  Pa.  St.  475; 
Pollock  V.  Eay,  85  Pa.  St.  428.  But  it  overcame  the  presump- 
tion arising  from  the  existence  of  the  family  relation  that  the 
services  were  performed  without  the  expectation  of  reward,  and 
enabled  her  to  recover  on  a  quantum  meruit  the  reasonable  wortli 
of  her  services.  As  the  right  to  compensation  did  not  onature 
until  the  death  of  John  Kauss,  the  statute  of  limitations  inter- 
posed no  bar  to  the  recovery  of  any  part  of  the  claim. 

It  was  not  error  to  permit  the  plaintiff  to  testify.  A  witness 
called  by  the  defendant  had  testified  to  a  conversation  which  oc- 
curred in  his  presence  between  the  plaintiff  and  the  decedent 
touching  the  coniract  relation  between  them.  In  contradiction  of 
this  testimony,  the  plaintiff  was  allowed  to  state  what  this  conver- 
sation was.  Her  examination  was  limited  to  the  conversation 
which  had  been  detailed  h'y*  the  preceding  witness,  and  no  new 
matter  was  introduced.  By  the  act  of  June  11,  1891,  a  surviving 
party  is  made  competent  to  testify  to  any  relevant  matter  which 
occurred  before  the  death  of  the  other  party,  if  such  matter  oc- 
curred between  himself  and  a  person  who  is  living  and  who  testi- 
fies against  him  at  the  trial,  "or  if  such  relevant  matter  occurred 
in  the  presence  or  hearing  of  such  other  living  and  competent 
person."  To  this  should  be  added  the  construction  given  in 
Roth's  Estate,  150  Pa.  St.  261,  that  the  surviving  party  is  not 
competent  unless  the  living  witness  has  been  called,  and  then  to 
such  matters  only  as  he  has  testified  to.  The  act  applies  to  con- 
versations or  occurrences  which  took  place  in  the  presence  or 
hearing  of  the  witness  who  has  testified  and  whom  it  is  proposed 
to  contradict:  Thomas  v.  Miller.  165  Pa,  St.  216.  See,  also, 
Knimrine  y.  Grenoble,  165  Pa.  St.  98.    The  living  witness  to  the 
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conversation  between  the  decedent  and  the  plaintiff  having  testi- 
fied, the  plaintiff  was  competent  to  contradict  him,  and  to  state 
heo-  recollection  <A  what  w^  said. 

The  plaintiff's  claim  was  not  without  substantial  merit,  but 
she  was  entitled  to  recover,  if  at  all,  only  upon  her  strict  legal 
standing,  and  to  the  extent  of  the  market  value  of  the  services 
"•*•  which  she  performed.  The  case  belongs  to  a  class  requiring 
the  most  thorough  scrutiny,  and  in  which  jurors  should  be  care- 
fully instructed  and  restrained.  In  this  respect,  we  feel  con- 
strained to  hold  that  the  charge  of  the  learned  judge  was  inade- 
quate, and  to  some  extent  misleading.  That  portion  of  the 
charge  which  is  the  subject  of  the  seventeenth  assignment  of 
error  set  up  a  wrong  standard  by  which  to  estimate  her  wages, 
and,  instead  of  confining  the  jury  to  the  proper  grounds  for  re- 
covery, tended  to  incite  them  to  follow  their  own  inclinations  and 
to  do  what  the  decedent  had  failed  to  do,  give  the  plaintiff  prac- 
tically the  whole  estate.  In  addition  to  board,  clothing,  care,  edu- 
cation, and  full  maintenance,  the  verdict  gives  her  wages  at  a 
rate  exceeding  three  dollars  a  week  from  the  time  she  was  six 
veare  old,  and  for  no  reason  more  apparent  or  convinciTig  than 
that  given  by  one  of  her  principal  witnesses  to  justify  his  esti- 
mate of  the  value  of  her  services,  that  "she  ought  to  have  it." 
This  result  could  not  have  been  reached  by  any  fair  calculation, 
and  we  assume  that  it  would  not  have  been  if  proper  instructions 
had  been  given. 

The  standard  was  the  market  value  of  what  she  had  furnished, 
and  to  this  the  jury  should  have  been  confined  by  clear,  distinct, 
and  guarded  instructions;  and  they  should  not  have  been  per- 
mitted under  color  of  wages  to  have  found  the  value  of  a  bargain 
which  she  could  not,  and  was  not  attempting  to,  enforce. 

The. seventeenth  assignment  of  error  is  sustained,  and  the  judg- 
ment is  reversed  with  a  venire  de  novo. 

WILLS— AGREEMENT  TO  MAKE— RECOVERY  OF  SERVICES. 
When  serviceB  are  rendered  by  one  person  to  another  in  pursuance  of  % 
parol  mutual  agreement  l>etween  them  that  compenaation  should  be 
made  by  will,  and  the  party  receiving  each  aervicea  dies  without  makins 
the  expected  compenflation,  the  party  rendering  the  servicen  is  entitled 
to  compenaation  out  of  the  estate  of  the  deceased  creditor  for  the  value 
of  such  eervices:  Grant  v.  Grant,  63  Ccnn.  530;  38  Am.  St.  Rep.  379, 
and  note;  Eatate  of  Kesaler,  87  Wis.  660;  41  Am.  St.  Rep.  74,  and  note. 

LIMITATIONS  OF  ACTIONS  IN  CASE  OF  DEATH.— A  cauM 
of  action  cannot  l)e  said  to  have  accrued  prior  to  the  time  when  an  ao- 
tioD  can  be  instituted  thereon :  Note  to  Riner  ▼.  Riner,  45  Am.  St.  £ep. 
095. 

WITNESSES— COMPETENCY— DEATH  OF  PARTY.— A  aurvivinir 
party  to  a  transaction  will  not  be  permitted  to  testify  against  a  deceased 
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party  or  his  representative,  on  the  ground  that  others  were  Jointly  in- 
terested with  the  decedent  in  the  transaction,  if  none  of  them  partici- 
pated in  the  transaction  or  are  able  to  testify  concerning  it:  Harris  v. 
Hank,  23  Fla.  501;  1  Am.  St.  Rep.  201.  See,  also,  the  note  to  Gage  v. 
Phillips,  37  Am.  St.  Kep.  501. 


Musgrave  v,  Dickson. 

[172  Pennsylvania  State,  629.] 

SUBROGATION PARTIAL  PAYMENT.— Subrogation  rests 

upon  purely  equitable  grounds,  and  cannot  be  enforced  against  superior 
equities.  Unless  a  surety  pays  the  debt  in  full,  he  is  not  entitled  to 
subrogation,  and,  until  this  is  done,  the  creditor  must  be  left  in  full 
possession  and  control  of  the  debt  and  the  remedies  for  its  enforce- 
ment. 

SUBROGATION.  —  A  SETTLEMEI^T  BETWEEN  SURETY 
AND  DEBTOR  fixes  the  amount  of  the  liability  of  tlie  latter,  and  the 
extent  of  the  right  to  indemnity ;  but  it  does  not  affect  the  right  to  sub- 
rogation, which  is  never  allowed  to  the  prejudice  of  a  creditor. 

APPELLATE  PRACTICE— EXCEPTIONS— ASSIGNMENT  OF 
ERROR. — If  a  commissioner,  to  whom  a  case  has  been  referred,  reports 
in  favor  of  subrogation,  wholly  ignoring  an  answer  denying  that  the 
debt  has  been  paid  in  full,  and  such  report  is  sustained  by  the  court 
without  considering  such  answer,  the  supreme  court  is  bound  to  con- 
eider  the  question  of  such  omission  on  appeal,  if  it  is  made  the  subject 
of  an  exception  to  the  report,  and  also  of  an  assignment  of  error. 

W.  I.  Craig,  for  the  appellants. 

J.  M.  Stoner  and  J.  C.  Dicken,  for  the  appellee. 

•^^  FELL,  J.  This  proceeding  is  founded  upon  a  petition  by 
Samuel  Musgrave,  one  of  the  sureties  on  a  replevin  bond,  for 
subrogation  to  the  rights  of  the  plaintiff  in  the  judgment.  An  an- 
swer was  filed  by  the  appellant,  the  plaintiff,  in  which  he  averred 
that  the  judgment  had  not  been  fully  paid,  and  in  which  he  stated 
other  supposed  equitable  grounds  in  denial  of  the  right  claimed. 
A  separate  answer  was  filed  by  the  defendants,  in  which  they 
alleged  that  they  had  transferred  their  property  and  business  to 
the  cosurety,  J.  C.  Dicken,  to  secure  him  and  Sannniel  Musgrave 
from  any  loss  they  might  sustain  by  reason  of  the  bond,  and  that 
from  the  management  of  their  business  an  amount  had  been  real- 
ized by  Dicken  more  than  sufficient  to  cover  the  payment  made  by 
Musgrave.  It  was  agreed  by  both  sureties  that  the  amount  due 
the  defendants  from  the  management  of  the  business  should  be 
credited  by  Musgrave  on  account  of  the  money  which  he  had 
paid.  The  issues  thus  raised  were  referred  to  a  commissioner. 
The  terms  of  the  reference  do  not  appear  from  the  record,  but  it 
is  stated  in  the  appellee's  history  of  the  case  that  the  commis- 
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aioner  was  "to  take  testhnony  and  find  the  facte  in  issue  by  the 
petition  and  answere." 

The  commissioner,  having  taken  and  considered  the  testimony, 
reported  that  the  defendants,  after  the  allowance  of  all  proper 
credits,  were  indebted  to  the  petitioner  in  the  sum  of  eight  hun- 
dred and  seventy-twK)  dollars  and  seventy  cents,and  to  this  amount 
fubrogation  was  ordered  by  the  court.  A  large  part  of  the  testi- 
mony has  not  been  brought  up  with  the  record.  From  an  examin- 
ation of  what  appears,  we  see  no  reason  to  doubt  the  correctness  of 
the  conclusion  reached, either  as  to  the  obligation  to  account  or  as 
to  the  amount  due.  The  issue  raised  by  the  answer  of  the  plaintiff 
seems  to  have  been  wholly  ignored.  Whether  any  testimony  was 
taken  under  this  issue  we  are  not  informed.  None  appears  with 
the  record.  Its  omission  would  be  ground  for  the  aflfirmance  of 
the  order  if  there  was  a  finding  and  report  by  the  commissioner. 
Neither  has  been  made.  In  the  whole  proceeding  as  it  is  pre- 
sented, no  reference  is  made  to  this  issue  from  the  time  it  is 
raised  by  petition  and  answer  until  it  is  finally  disposed  of  by  the 
order  making  absolute  the  rule  to  show  cause  why  subrogation 
should  not  be  allowed.  Its  importance  may  have  been  aji  after- 
thought, but  the  issue  is  one  which  cannot  now  be  disregarded. 
It  is  •**  distinctly  raised,  and  is  the  subject  oi  an  exception  to 
the  report  of  the  commissioner  and  of  a  specification  of  error. 

Subrogation  rests  upon  purely  equitable  grounds,  aaid  it  will 
not  be  enforced  against  soiperior  equities.  Unless  the  surety  pays 
the  debt  in  full,  he  is  not  entitled  to  subrogation,  and,  until  this 
is  done,  the  creditor  will  be  left  in  full  possession  and  oootrol  of 
the  debt  and  the  remedies  for  its  enforcement:  Bering  v.  Earl 
of  Winchelsea,  1  Lead.  Cas.  Eq.  120*;  Kyner  v.  Kyner,  6  Watte, 
221;  Bank  of  Pennsylvania  v.  Potius,  10  Watts,  148;  Hoover  v. 
Epler,  52  Pa.  St.  522;  Allegheny  Nat.  Bank's  Appeal,  19  Week. 
Not.  Cas.  78.  The  settlememt  of  the  account  between  the  sure- 
ties and  the  defendant  fixed  the  amount  of  the  liability  of  the 
latter  and  the  extent  of  the  right  to  indemnity,  but  it  did  not 
affect  the  right  of  subrogation,  which  will  never  be  allowed  to 
the  prejudice  and  injury  of  the  creditor. 

The  judgment  ia  reversed,  and  the  record  is  remitted  to  the 
court  of  common  pleas,  in  order  that  there  may  be  a  finding  upon 
the  issue  raised  by  the  answer  of  the  appellant 


SUBROGATION— UPON  WHAT  FOUNDED.— Subropstfon  ii  not 
foande<i  apon  contract,  bat  is  a  creation  of  equity  exiHting  tolely  for 
accompliflbing  the  enda  of  Bubetnnttal  Jaatice:  Emmert  ▼.  Thompaon, 
40  Minn.  386;  32  Am.  8t.  Rep.  666;  Bpaoldiog  ▼.  Hanrejr,  129  Ind.  106; 
28  Am.  St.  Rep.  176,  and  note. 
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SUBROGATION. -A  SURETY  PAYING  ANY  PART  of  a  bond 
for  purchase  money,  when  the  vendor  has  also  reserved  a  lien  upon  the 
land,  is  subrogated  to  the  vendor's  rights  under  the  lien:  Uzzell  v. 
Maok,  4  Humph.  319;  40  Am.  Dec.  648. 
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MISTAKE  OF  LAW.— The  equity  that  affords  a  complete  defense 
to  an  unjust  claim  will  not  always  authorize  or  support  an  action  for 
money  voluntarily  paid  in  satisfaction  of  it,  nor  will  a  distribution  be 
disregarded  or  set  aside  to  the  prejudice  of  a  party  who  has,  in  good 
faith,  acted  upon  it. 

MISTAKES  OF  LAW  MAY,  IN  SOME  CASES,  afford  good 
cause  for  relief  in  equity. 

VENDOR  AND  VENDEE— FAILURE  OF  TITLE  AS  DE- 
FENSE.— In  an  action  for  the  purchase  price  of  land,  the  vendee  may 
■et  up  as  a  defense  a  defect  in,  or  failure  of,  title  in  whole  or  in  part. 

VENDOR  AND  VENDEE— MISTAKE  AS  TO  GRANTOR"  S 
TITLE  AS  DEFENSE  TO  FORECLOSURE.— If  a  grantee  in  a  deed 
gives  a  mortgage  for  the  value  of  the  land  granted  upon  other  land, 
under  a  misapprehension  that  the  grantor,  as  recited  in  the  deed,  owns 
the  land  in  fee,  while  in  fact  he  owns  only  a  life  estate  therein,  the 
grantee  cannot  be  compelled  to  pay,  in  a  suit  to  foreclose  the  mortgage, 
more  than  the  value  of  the  life  estate. 

MORTGAGES  — ASSIGNMENT  — DEFENSES  — ESTOPPEL.— 
The  assignee  of  a  mortgage  holds  it  subject  to  all  equities  with  which  it 
was  affected  in  the  hands  of  the  mortgagee;  and,  if  he  claims  to  be  a 
purchaser  for  value,  he  has  the  burden  to  show  this  affirmatively,  and 
must  also  show,  in  order  to  recover,  acts  or  declarations  of  the  mort- 
gagor by  which  he  is  estopped  from  interposing,  as  against  such  as- 
signee, his  equitable  defense. 

MORTGAGES  — MISTAKE  IN  TITLE— LACHES.— If  a  mort- 
gage is  given  in  payment  for  land  under  a  misapprehension  as  to  the 
grantor's  title,  and  the  mistake  is  not  discovered  by  the  grantee  until 
suit  is  brought  to  foreclose  the  mortgage,  laches  cannot  be  imputed  to 
the  mortgagor  so  as  to  bar  his  defense. 

MORTGAGES  —  FORECLOSURE.  —  ATTORNEY'S  COMMIS- 
SION on  foreclosure  of  a  mortgage  is  in  the  nature  of  a  penalty,  and  its 
enforcement  is  witliin  the  discretion  of  the  court.  It  cannot  be  enforced 
on  a  purchase-money  mortgage,  when  the  title  to  the  greater  portion  of 
the  land  has  failed. 

J.  M.  Beck,  0.  B.  Dickinson,  H.  M.  Tracy,  and  W.  F.  Harrity, 
far  the  appellaaits. 

V.  G.  Eobinson  and  A.  L.  Smith,  for  the  appellees. 

*"*  McCOLLUM,  J.  We  are  required  to  determine  on  this 
appeal  whether  the  learned  court  below  erred  in  limiting  the 
plaintiffs'  recovery  to  the  value  of  the  life  estate  the  defendants 
acquired  by  the  deed  from  Mary  E.  T.  Ott  and  Mary  T.  Ott  on 
the  18th  of  January,  1879,  and  in  declining  to  grant  the  request 
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of  the  plaintiffs*  counsel  "to  direct  the  jury  to  allow  attorney's 
conmiission  as  stipulated  in  the  mortgage."  In  considering  the 
first  questi(m,  we  notice  that  while  the  defendants  obtained  by 
the  deed  the  title  their  grantors  had,  they  did  not  acquire  by  it 
the  fee  simple  title  represented  in  it  as  vested  in  Mary  E.  T.  Ott. 
The  representatioin  to  which  we  refer  is  the  assertion  by  the 
grantors  in  their  deed  of  a  title  in  her  which  she  did  not  have. 
It  is  said,  and  it  may  be  true,  that  the  assertion  was  based  on  a 
misapprehension  of  the  legal  effect  of  the  previously  recited 
facts,  but  it  is,  nevertheless,  a  circumstajjce  entitled  to  some  con- 
sideration in  the  decision  of  the  case.  The  five  thousand  dollars 
for  which  the  mortgage  in  suit  was  given  was  the  price  the  de- 
fendarats  agreed  to  pay  Mary  E.  T.  Ott  for  a  fee  simple  title  to  the 
property,  subject  only  to  the  life  estate  which  Mary  T.  Ott  had 
in  it.  It  appears  now  thai  Mary  E.  T.  Ott  liad  only  a  life  estate 
in  it  subject  to  the  life  estate  of  Mary  T.  Ott,  and  that  the  value 
thereof,  as  ascertained  by  the  jury,  was  less  than  one-fourth  of  the 
sum  for  which  the  mortgage  was  given.  It  is  clear,  therefore, 
that  if  the  defendants  are  held  liable  for  the  whole  sum,  they 
must  pay  upward  of  four  thousand  dollars  for  what  they  bar- 
gained for  and  did  not  get,  although  the  mortgagee  professed  to 
have  it  and  to  convey  it  ***  to  them.  The  effort  of  the  plain- 
tiffs to  recover  the  whole  sum  is,  under  the  circumstances,  so  ob- 
viously unjuat,  that  we  naturally  inquire  whether  the  law  will 
sustain  them  in  it.  Tliey  claim  that  the  parties  to  the  deed,  at 
the  time  of  the  execution  of  it,  knew,  or  ought  to  have  known, 
that  each  granitor  had  a  life  estate  in  the  property  described  in  it, 
and  that  the  fee  of  the  same  was  in  their  grantees.  They  say  that 
the  recitals  in  it  which  preceded  the  representation  or  assertion  to 
which  attention  has  been  called  were  notice  to  the  grantors  and 
grantees  of  the  true  state  of  the  title,  and  their  mutual  under- 
standing and  belief  that  the  fee  was  vested  in  Mary  E.  T.  Ott  was 
baaed  on  a  mistake  of  law  which  furnishes  to  the  party  injured 
by  it  no  ground  for  relief  in  equity.  They  contend,  also,  that  if 
the  facts  in  the  case  would  have  warranted  the  intervention  of 
equity  in  a  suit  by  the  mortgagee,  the  laches  of  the  defendants  in 
appealing  to  it,  and  the  assignment  of  the  mortgage  by  her  exec- 
utors, as  collateral  security  for  a  dobt,  constitute  a  bar  to  the 
defense  now  interposed. 

In  support  of  their  contenti'on  that  a  mistake  of  law  affords  no 
basis  for  equitable  relief,  the  plaintiffs  cite  Good  v.  Herr,  7  Waftts 
&,  S.  253,  42  Am.  Dec.  236,  as  the  leading  case  on  the  subject  in 
Pennsylvania.  In  the  case  cited,  there  was  a  distribution  of  a 
fund  secured  by  recognizance,  and  the  parties  receiving  it,  be> 
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lieving  that  the  distrihu/tion  was  in  accordance  with  the  law,  ex- 
ecuted acquittances  for  their  respective  shares  in  it.  Afterward, 
one  of  them  brought  suit  on  the  recognizance,  claiming  that  the 
distribution  was  made  under  a  mistake  of  law,  in  consequence  of 
which  he  received  less  than  he  was  entitled  to.  It  was  held  that 
although  his  claim  was  well  founded  in  fact  he  could  not  recover. 
The  question  in  Good  v.  Herr,  7  Watts  &  S.  253, 42  Am.  Dec.  236, 
was  quite  like  the  question  in  Rogers  v.  Ingham,  L.  R.  3  Ch.  Div. 
351,  which  the  plaintiffs  also  cite  as  authority  for  their  conten- 
tion. In  the  case  last  mentioned,  an  executor,  acting  on  the  ad- 
vice of  counsel  on  the  construction  of  a  will,  proposed  to  divide, 
in  certain  proportions,  a  fund  betwecsn  two  legatees.  One  of  the 
legatees,  being  dissatisfied,  took  the  opinion  of  counsel,  which 
agreed  with  the  opinion  on  which  the  executor's  proposal  was 
based,  and  the  fund  was  divided  in  accordance  with  it.  Two 
years  afterward,  the  dissatisfied  legatee  filed  a  bill  against  the 
executor  and  the  other  legatee;  alleging  that  the  will  had  been 
wrooigly  construed,  and  claiming  ^**®  repayment.  It  was  held 
that  the  suit  could  not  be  maintained,  but  the  power  of  the  court 
to  relieve  against  mistakes  of  law,  as  well  as  against  mistakes  of 
fact,  was  conceded.  The  opinion  in  Rogers  v.  Ingham,  L.  R.  3 
Ch.  Div.  351,  contains  a  reference  to  Bingham  v.  Bingham,  1 
Ves.  Sr.  126,  but  does  not  antagonize  or  qualify  the  principle  on 
which  it  was  decided.  In  that  ease,  the  plaintiff,,  under  a  mis- 
take of  law,  bought  and  paid  for  his  own  land,  but  he  was  allowed 
to  recover  the  money  so  paid,  on  the  ground  that  he  had  not  the 
consideration  for  which  he  bargained.  It  will  be  noticed  that  in 
Good  V.  Herr,  7  Watts  &  S.  253,  42  Am.  Dec.  236,  and  in  Rogers 
V.  Ingham,  L.  R.  3  Ch.  Div.  351,  the  dissatisfied  distributee  was 
seeking  to  recover  money  paid  with  his  consent,  and  tlia/t  there 
were  circumstances  which  rendered  his  demand  inequitable.  The 
equity  that  affords  a  complete  defense  to  an  unjust  claim  will  not 
always  authorize  or  support  an  action  for  money  voluntarily  paid 
in  satisfaction  of  it,  nor  will  a  distribution  be  disregarded  or  set 
aside  to  the  prejudice  of  a  party  who  has,  in  good  faith,  acted 
upon  it.  The  other  cases  cited  by  the  plaintiffs  as  pertinent  to 
ihis  branch  of  their  contention  do  not  appear  to  us  as  affording 
-any  material  support  to  it,  or  as  requiring  special  consideration. 
In  Hunt  V.  Rousmanier,  8  Wheat.  174,  there  was  a  miscau'ception 
by  the  parties  of  the  legal  effect  of  a  power  of  attorney  intended 
by  them  as  security  for  a  loan.  It  was  held  by  the  circuit  court 
of  Rhode  Island  that  their  misconception  afforded  no  ground  for 
relief,  as  it  was  a  mistake  of  law,  but,  on  appeal  froou  that  court 
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to  the  supreme  court  of  the  United  States,  the  judgment  was  re- 
versed in  an  opinion  by  Chief  Justice  Marshall,  who  said:  "Al- 
though we  do  not  find  the  naked  principle  that  relief  may  be 
granted  on  account  of  ignorance  of  law  asserted  in  the  books,  we 
find  no  case  in  which  it  has  been   decided  that  a  plain  and 

acknowledged  mistake  in  law  is  beyond  the  reach  of  equity 

We  find  no  case  which  we  think  precisely  in  point;  and  are  unwill- 
ing, where  the  effect  of  the  instrument  is  acknowledged  to  have 
been  entirely  misunderstood  by  both  parties,  to  say  that  a  court  of 
equity  is  incapable  of  affording  relief."  In  Sykes  v.  Chadwick, 
18  Wall.  141,  it  was  held  that  the  plaintiffs'  release  was,  under 
the  circumfitances  of  the  case,  a  good  consideration  for  the  prom- 
ise she  was  seeking  to  enforce. 

We  have  now  referred  to  all  the  cases  cited  by  the  plaintiffs 
■•*  to  sustain  thedr  principal  contention,  and  none  of  them  can 
be  justly  regarded  as  decisive  of  any  question  involved  in  the 
case  we  are  considering.  Two  of  them,  as  we  have  seen,  were  for 
the  recovery  of  money  voluntarily  paid  under  a  mistake  of  law, 
one  of  them  was  a  suit  for  the  reformation  of  an  instrument  exe- 
cuted precisely  as  the  parties  intended  it  should  be,  and  the  other 
was  an  action  upon  a  promise  supported  by  a  valid  consideration. 

In  15  American  and  English  Encyclopedia  of  Law,  744,  it  i« 
said:  "It  will  be  seen  by  reviewing  the  authorities  cited  in  the 
notes  that  the  general  rule  that  equity  will  not  correct  a  mistake 
of  law  has  been  so  greatly  modified  that  considerable  doubt  seems 
to  exist  as  to  whether  it  can  now  be  called  a  general  rule."  In 
on  able  article  in  23  American  Jurist,  146,  on  the  subject  of  mis- 
takes of  law,  the  author  says:  "On  the  whole,  in  view  of  all  the 
caMt  on  the  subject,  of  the  language  used  in  them,  and  the  cir- 
oumstances  under  which  it  is  used,  we  cannot  but  regard  the 
actual  preponderance  of  authority  as  unequivocally  in  favor  of 
the  doctrine  that  mistakes  of  law  may  afford  good  cause  for  relief." 
The  excerpt  from  the  Encyclopedia  presents  a  conclusion  which 
we  thimk  is  fairly  deducible  from  a  review  of  the  cases  to  which  it 
lefere,  and  the  excerpt  from  the  article  in  the  Jurist  appears  to  be 
in  substantial  accord  with  it.  As  they  are  based  on  a  review  of 
the  cases  involving  a  consideration  of  the  effect  of  a  mistake  of 
law,  they  are  worthy  of  notice  as  showing  the  trend  of  judicial 
thought  on  the  subject,  and  the  reluctance  of  the  courts  to  sanc- 
tion gro«8  injustice  under  the  claim  that  equity  will  not  relieve 
■gainst  such  a  mistake. 

In  PetcTB  V.  Florenoe,  38  Pa.  St.  194,  it  apT>ears  to  have  been 
regarded  as  an  open  question  in  this  state  whether  "equity  will 
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or  will  not  relieve  against  an  act  done  in  mistake  of  title  grow- 
ing out  of  ignorance  of  the  law/'  but  in  Whelen's  Appeal,  70  Pa. 
JSi.  410.  the  principle,  that  "when  a  party  has  acted  under  a  mis- 
conoeption  or  ignorance  of  his  title,  and  "has  executed  an  agree- 
ment or  conveyance  to  his  prejudice  he  will  be  relieved  in  equity," 
■was  expressly  sanctioned.  In  Goettel  v.  Sage,  117  Pa.  St.  298, 
the  grantors  and  grantee  believed  that  the  former  had  a  valid 
title  to  the  land  sold,  and  so  did  the  latter's  counsel  who,  on  the 
request  of  his  client,  examined  the  records  for  the  purpose  of 
ascertaining  in  whom  the  title  was  vested.  It  was  discovered,  *^* 
afterward,  that  the  grantors  had  no  title  to  the  land,  and  in  their 
suit  on  the  grantee's  bond  for  the  purchase  money  he  was  allowed 
to  set  up  their  mutual  mistake  as  to  the  title  as  a  defense.  In 
Heacock  v.  Fly,  14  Pa.  St.  540,  a  vendor  accepted  from  a  married 
woman  her  bond  and  mortgage  for  part  of  the  purchase  money 
of  land  conveyed  to  a  trustee  for  her  separate  use.  It  was  held 
that  equity  would  rescind  the  contract  and  allow  the  vendor  to  re- 
cover the  land  on  his  paying  to  the  feme  covert  the  part  of  the 
purchase  money  paid  by  her.  The  parties  to  the  transaction  were 
alike  familiar  with  all  the  facts  affecting  it,  and  they  mutually 
supposed  that  the  bond  and  mortgage  were  a  valid  security  for 
the  unpaid  purchase  money,  but  in  this  they  were  mistaken.  It 
was  said  by  the  court  that  they  "were  led  into  error  by  the  con- 
veyancer," and  that  justice  required  "that  the  contract  should  be 
rescinded,"  but  there  was  no  better  warrant  for  saying  so  in  that 
case  than  there  is  in  this.  In  Gross  v.  Leber,  47  Pa.  St.  520,  the 
defendants  executed  a  bond  as  trustees  in  the  belief  that  it  was 
their  legal  duty  to  do  so,  but  they  were  relieved  from  liability 
upon  it  on  the  ground  that  it  was  based  on  a  mistake  of  law. 
There  was  no  fraud  or  undue  influence  in  either  of  the  three  cases 
last  cited. 

There  is  a  long  line  of  cases  in  Pennsylvania  to  the  effect  that, 
in  an  action  for  the  purchase  money  of  land,  the  vendee  may  set 
up  as  a  defense  to  it  a  defect  in  or  failure  of  title  in  whole  or  in 
part.  This  is  such  an  action.  The  consideration  of  so  much  of 
the  mortgage  as  is  now  in  dispute  was  the  fee  simple  in  remainder 
which  the  vendor  in  her  deed  represented  she  had,  and  professed 
to  convey.  It  now  appears,  as  already  stated,  that  at  the  time  of 
the  transaction  the  vendor  had  only  a  life  estate  in  the  land,  sub- 
ject to  the  life  estate  of  Mary  T.  Ott  in  it,  and  that  the  fee,  soib- 
ject  to  these  estates,  was  vested  in  the  vendees.  There  was  no  dis- 
pute between  the  parties  to  the  transaction  and  no  element  of 
compromise  in  it.    The  plaintiffs  have,  by  the  verdict,  the  full 
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value  of  the  estate  the  defendants  acquired  by  the  mortgagee's 
deed,  and  their  claim  for  more  is  imconscionable.  As  the  defend- 
ants received  nothing  for  the  unpaid  portion  of  the  purchase 
money,  it  ought  not  to  be  exacted  from  them.  In  view  of  the 
decisions  of  this  court,  to  which  we  have  refeared,  of  the  well- 
settled  rule  in  regard  to  *®^  defenses  in  actions  for  the  purchase 
money  of  land,  and  of  the  unwarranted  assertion  by  the  grantors 
in  respect  to  the  title,  we  cannot  say  that  the  learned  court  below 
erred  in  limiting  the  plaintiff's  recovery  to  the  value  of  the  life 
estate  in  Mary  E.  T.  Ott. 

Nearly  three  years  after  the  death  of  Mary  E.  T.  Ott,  the  mort- 
gage was  assigned  by  her  executors  to  Martha  J.  Wilson  as  collat- 
eral security  for  a  loan  of  two  thousand  five  hundred  dollars, 
made  by  her,  but  when,  to  whom,  or  for  whose  benefit  it  was 
made,  and  whether  all  or  any  portion  of  it  has  been  repaid,  does 
not  appear.  The  assignment  was  made  more  than  a  year  before  it 
was  recorded,  and  no  notice  of  it  was  given  to  the  defendants.  It 
is  now  claimed,  but  it  is  not  established  by  agreement  of  the  par- 
ties or  by  evidence,  that  the  assignee  of  the  mortgage  is  a  pur- 
chaser of  it  for  value  without  notice  of  any  defense  to  it,  and  that 
while  the  mortgagors  may  have  an  equity  available  as  a  defense 
in  a  suit  by  the  mortgagee  or  her  executors,  it  cannot  prevail  in 
this  action  to  her  use.  The  burden  of  showing  that  she  is  such  a 
purchaser  lies  on  her,  and  when  she  has  shown  that  she  is,  she 
must  also  show,  in  order  to  sustain  this  branch  of  her  contention, 
acta  or  declarations  of  the  mortgagors  by  which  they  axe  estopped 
from  interposing,  as  against  her,  their  equitable  defense.  The 
principle  that  the  assignee  of  a  mortgage  holds  it  subject  to  all 
the  equities  with  which  it  was  affected  in  the  hands  of  the  mort- 
gagee is  so  well  settled  and  understood  that  a  citation  of  the  de- 
cisions which  sustain  it  is  unnecessary.  It  is  not  claimed  that  the 
defendants  in  this  case  have  said  or  done  anything  which  estopa 
them  from  interposing  the  defense  we  have  considered,  but  it  is 
said  they  ought  not  to  have  equitable  relief  because  of  their  delay 
in  demanding  it.  But  we  think  that,  as  there  is  no  evidence  that 
they  knew  of  the  actual  state  of  the  title  before  this  suit  was 
Ijiought,  they  ase  not  chargeable  with  laches  which  bars  their  de- 
fense. 

This  suit  was  brought  and  prosecuted  for  the  whole  amount  of 
the  mortgage.  The  plaintiffs,  on  the  first  trial  of  it,  made  no 
attempt  to  aliow  the  value  of  the  life  estate  of  Mary  E.  T.  Ott, 
and,  as  a  matter  orf  fact,  the  defendants  realized  nothing  from  it 
because  she  died  before  the  termination  of  the  prior  life  eetate  in 
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the  land.  On  the  second  trial,  the  right  of  the  plaintiffs  to  have 
the  value  of  the  life  estate  was  conceded,  and  some  ****  evidence 
■was  given  to  assist  the  jury  in  asceriaining  what  it  was  wori^h,  but 
the  real  contention,  as  before,  related  to  the  claim  of  the  plain- 
tiffs to  that  part  of  the  mori;gage  for  which  there  was  no  consid- 
eration. In  view  of  the  nature  of  the  contest  and  the  special  cir- 
cumstances of  the  case,  we  think  there  was  no  error  in  the  re- 
fusal of  the  court  "to  direct  the  jury  to  allow  attorney's  commis- 
siooi  as  stipulated  in  the  mortgage."  It  is  now  settled  that  such 
commission  is  in  the  nature  of  a  penalty,  and  its  enforcement  is 
a  matter  within  the  control  of  the  court  in  the  exercise  of  its 
equity  powers:  Daly  v.  Maitland,  88  Pa.  St.  384;  32  Am.  Rep. 
451;  Lindley  v.  Eoss,  137  Pa.  St.  689. 

The  specifications  of  error  are  overruled,  and  the  judgment  is 
affirmed. 

MI8TAKE  OF  LAW.— MONEY  PAID  UNDER  a  mistake  of  law 
cannot  be  recovered:  Painter  v.  Polk  County,  81  Iowa,  242;  25  Ana.  St. 
Rep.  489,  and  note;  Alton  v.  First  Nat.  Bank,  157  Maes.  341;  34  Am. 
St.  Rep.  285,  and  note.  See,  also,  the  extended  note  to  Black  v.  Ward, 
15  Am.  Rep.  171. 

MISTAKE  OF  LAW— RELIEF  FROM  IN  EQUITY.-Mere  igno- 
rance or  mistake  of  law  on  the  part  of  a  party  to  a  contract  will  not 
authorize  a  court  of  equity  to  set  it  aside:  Kleimann  v.  Gieselmann,  114 
Mo.  437;  85  Am.  St.  Rep.  761,  and  note.  For  a  mistake  of  law  pure 
and  simple  there  is  generally  no  relief,  but  relief  may  be  afforded  in 
equity  if  the  circumstances  are  of  such  a  nature  that  the  adverse  party 
is  seeking  to  avail  himself  of  the  opportunities  afforded  by  the  mistake, 
and  is  attempting  to  enforce  an  unconscionable  advantage  without  con- 
sideration, provided  the  other  party  is  not  blamable:  Lane  v.  Holmes, 
55  Minn.  379;  43  Am.  St.  Rep.  608,  and  note. 

MORTGAGES— FAILURE  OF  TITLE.— If  a  purchaser,  after  pay- 
ing part  of  the  purchase  price,  executes  a  mortgage  upon  the  land  to 
Becure  notes  for  the  remainder  without  notice  of  any  outstanding  equity 
against  the  land,  and  the  mortgagee  assigns  such  security  and  notes  to 
a  bank  without  notice  to  any  of  the  parties  of  such  equity,  the  notes 
operate  as  payment,  and  both  the  purchaser  and  the  bank  are  protected 
aa  bona  fide  purchasers:  Davis  v.  Ward,  109  Cal.  186;  50  Am.  St. 
Rep.  29. 

VENDOR  AND  PURCHASER-FAILURE  OF  TITLE-DEFENSE 
TO  FORECLOSURE.— The  foreclosure  of  a  purchase-money  mortgage 
on  land  cannot  be  avoided  by  the  purchaser  in  unchallenged  possession 
who  does  not  allege  fraud,  on  the  ground  that  at  the  time  of  the  pur- 
chase he  was  mistaken  in  supposing  that  he  had  bought  a  fee  simple 
title,  and  is  now  informed  and  believes  that  he  has  purchased  only  a 
life  estate:  Munro  v.  Long,  35  S.  C.  354;  28  Am.  St.  Rep.  851. 

MORTGAGES— RIGHT  OF  ASSIGNEE  OF.— An  assignee  of  an 
interest  in  a  mortgage  cannot  claim  any  other  or  stronger  right  than 
that  of  the  assignor:  Central  Bank  v.  Copeland,  18  Md.  306;  81  Am. 
Dm.  597. 
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NEGOTIABLE  INSTRUMENTS— PLACE  OF  PAYMENT— PRE- 
SUMPTION.— If  no  place  of  payment  is  named  in  a  note,  it  is  presumed 
to  be  payable  at  the  place  of  residence  of  the  maker,  whether  such  omis- 
sion to  name  the  place  of  payment  ia  intentional,  or  the  result  of  mere 
inadvertence. 

PARTNERSHIP— INSOLVENCY  — PRIORITY  OF  CREDIT- 
ORS.— An  insolvent  partnership  composed  of  three  ot  the  four  members 
of  another  insolvent  partnership,  cannot,  as  a  creditor  of  the  latter, 
sh^re  equally  with  the  latter's  other  creditors  in  the  distribution  of  its 
assets. 

PARTNERSHIP  — INSOLVENCY  — PRIORITY  OF  CREDIT- 
ORS. — If  an  insolvent  partnership  comp;i8ed  of  f(mr  persona  gives  a 
note  to  another  insolvent  partnership  composed  of  three  of  the  same  per- 
sons, and  tlie  note  is  negotiated  by  the  payee  as  collateral  security  for  a 
E re-existing  debt  to  a  third  person,  who  has  knowledge  of  the  affairs  of 
oth  partnerships,  the  holder  of  the  note  must  be  postponed  to  the  other 
creditors  of  the  firm  making  the  note. 

J.  Wilson,  for  the  appellant. 

J.  Stadtfeld,  J.  A.  Emery,  J.  Cohen,  A.  Israel,  and  E.  S.  Craig, 
for  the  appellee. 

■**  McCOLLUM,  J.  The  fund  for  distribution  wafl  created 
by  a  receiver's  sale  of  the  property  of  the  Parisian  Cloak  and  Suit 
Company.  It  is  not  sufficient  to  pay  the  debts  of  the  company  in 
full,  and  we  are  therefore  required  to  consider  and  determine  on 
this  appeal  whether  Yefcta  Greenboum  is  entitled  to  participate  in 
it  on  the  footing  of  the  other  creditors.  To  substantiate  her  claim 
that  she  is,  she  presents  three  notes,,  made  by  the  Parisian  Cloak 
and  Suit  Company  on  the  15th  of  April,  1893,  to  the  order  of  I. 
Jonas  &  Co.,  from  whom  she  received  them,  duly  indorsed  as  col- 
lateral security  for  their  pre-existing  indebtedness  to  her.  It  is 
conceded  that  the  notes  represent  a  bona  fide  indebtedness  of  the 
makers  to  the  payees,  and  that  she  has  by  vixtUe  of  them  the  same 
rights  in  the  distribution  of  the  fund  in  question  that  they  gave 
to  the  parties  to  whose  order  they  were  drawn.  In  order  to  make 
her  position  in  the  distribution  clear,  it  is  necessary  to  state  the 
material  facts  affecting  it,  and  these  are  as  follows:  *^"  The  place 
of  business  of  I.  Jonas  &  Co.  was  in  Chicago,  Illinois,  and  that  of 
the  Parisian  Cloak  and  Suit  Company  was  in  Pittsburg,  Pennsyl- 
vania. All  the  members  of  the  firm  of  I.  Jonas  &  Co.  were  mem- 
bers of  the  Parisian  Cloak  and  Suit  Company  and  liable  for  the 
debts  of  the  latter,  as  well  as  for  the  debts  of  the  former.  In  the 
latter  there  w««  but  one  person  who  was  not  a  memiber  of  the 
former,  and  he  was  not  intrusted  with  the  maoiagement  of  the 
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finances  of  his  firm  nor  autliorized  to  sign  bilk  and  notes  for  it. 
These  powers  were  vested  in  the  other  members  of  his  firm  who, 
as  fwe  have  seen,  constituted  the  partnership  of  I.  Jonas  &  Co, 
William  Greenboum,  the  husband  of  Yetta  Greenboum,  was  a 
member  of  both  firms,  and  after  his  death  in  October,  1891,  their 
daughter,  Mrs.  Estelle  Sommers,  purchased  the  interest  of  his 
estate  in  each  of  them,  and  thenceforth  possessed  and  exercised 
the  rights  and  powers  in  the  management  of  them  that  he  had 
and  exercised  in  his  lifetime.  Isador  Jonas  was  a  son  in  law  of 
Mrs.  Yetta  Greenboum,  and,  'as  she  had  a  daughter  and  son  in 
law  in  each  firm,  it  is  not  soirprising  that  she  had  the  knowledge 
respecting  the  management  and  status  of  both  firms  that  she 
ennced  in  her  deposition.  As  she  was  a  creditor  of  I.  Jonas  & 
Co.  and  held  the  notes  of  the  Parisian  Cloak  and  Suit  Compamy 
as  collateral  security  for  their  debt,  she  was  interested  in  acquir- 
ing this  knowledge,  and  her  possession  of  it  may  have  had  some 
connection  with  the  fact  that  she  did  not  accept  the  notes  in  pay- 
ment or  satisfaction  of  the  debt  which  the  payees  therein  owed 
her.  Two  of  the  notes  were  expressly  payable  at  the  store  of  the 
makers  in  Pittsburg,  and  the  other  was  impliedly  so.  True,  the 
place  of  payment  was  not  named  in  it,  but  the  amission  to  name  it 
was,  under  the  circumstances  surrounding  the  transaction,  pre- 
sumably an  inadvertence.  The  notes  were  made  and  dated  at  the 
same  time  and  place,  with  the  same  purpose  in  view,  and  they 
were  promptly  passed  by  the  payees  to  their  creditor,  who  knew 
that  the  place  of  business  of  the  makers  was  in  Pittsburg.  It  is 
said  in  volume  2,  page  328,  of  American  and  English  Encyclo- 
pedia of  Law  that,  "if  no  place  of  payment  is  named  in  the  note, 
it  is  understood  to  be  the  place  of  residence  of  the  maker,"  and 
that  "it  cannot  be  presumed  that  the  place  of  payment  is  the  place 
of  date,  though  some  cases  hold  that,  in  the  absence  of  any  ex- 
press provision  on  this  point,  the  intent  was  prima  facie  to  pay 
where  the  *^*  note  was  made.  In  Oxnard  v.  Vamum,  111  Pa. 
St.  193,  56  Am.  Rep.  255,  it  is  said  that  "the  making  and  dating 
of  a  note  at  a  particular  place  is  not  equivalent  to  making  it  pay- 
able there,"  but  it  is  proper  to  state  that  the  action  was  by  the 
second  indorsee  against  the  first  indorser,  and  involved  the  duty 
of  the  holder  in  regard  to  presentment  and  demand  at  the  resi- 
demce  or  place  of  business  of  the  maker.  If,  however,  there  is  a 
presumption  that,  in  the  absence  of  an  express  provision  on  the 
subject,  the  place  of  date  is  the  place  of  payment,  we  agree  with 
the  learned  auditor  and  the  learned  court  below  that  it  cannot 
prevail  against  the  facts  and  circumstances  connected  with  and 
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surrounding  the  execution  and  delivery  of  the  note  in  question. 
We  conclude,  therefore,  that  Mrs.  Greenboum  occupies  no  higher 
ground  in  the  distribution  than  I.  Jonas  &  Co.  would  have  occu- 
pied had  they  retained  the  notes,  and  that  her  claim  upon  the 
fund  must  be  passed  upon  in  accordance  with  the  laws  of  Penn- 
eylvania,  gaveming  the  distribution  of  the  assets  of  an  insolvent 
partnership. 

The  learned  cooirt  below,  in  awarding  to  Mrs.  Greenboum  the 
balance  of  the  fund  remaining  after  paying  thereout  the  claims 
of  the  other  creditors  in  full,  gave  her  all  that  she  was  entitled  to, 
and  all  that  the  parties  to  whose  rights  she  succeeded  could  possi- 
bly have  received  from  it.  As  they  were  liable  for  all  the  claims 
of  the  other  creditors,  they  could  not  have  participated  in  the 
distribution  until  those  claims  were  satisfied.  This  is  a  proposi- 
tion in  accordance  with  equity  and  well  sustained  by  the  deci- 
sions of  this  court:  Erb's  Appeal,  2  Pen.  &  W.  296;  Ilimes  v. 
Barnitz,  8  Watt«,  39;  WorraPs  Appeal,  41  Pa.  St.  524;  Dates- 
man's  Appeal,  77  Pa.  St.  243.  There  is  nothing  in  the  act  of 
April  14,  1838,  which  sustains  the  contention  tliat  an  insolvent 
partnership,  composed  of  three  of  the  four  members  of  another 
insolvent  ]>artnership,  can,  as  a  creditor  of  the  latter,  share  equal- 
ly with  its  other  creditors  in  the  distribution  of  its  assets.  This 
net  has  been  severely  and  justly  criticised  in  most,  if  not  all,  of 
the  cases  in  which  it  has  been  considered,  but  it  has  never  yet 
produced  such  results  as  are  contended  for  in  this  case:  Tassey  v. 
Church,  6  Watts  &  S.  465;  40  Am.  Dec.  575;  Pennock  v.  Swayne, 
G  Watts  &  S.  239;  Allen  v.  Erie  City  Bank,  57  Pa.  St.  129. 

Decree  affirmed  and  appeal  dismdssed  at  the  costs  of  the  appel- 
lant 

NEGOTIABLE  INSTRUMENTS-PRESUMPTION  AS  TO  PLACE 
OF  PAYMENT.— The  date  and  place  of  execution  of  a  promiasory  note 
which  appear  on  its  face,  and  not  by  memorandum  entered  thereon, 
raise  the  presumption  that  it  is  payable  at  that  place:  fiigelow  v.  fiurn- 
ham,  83  Iowa,  120;  32  Am.  St.  Rep.  294,  and  note.  If  no  particular 
place  of  payment  ia  specified  in  a  promissory  note,  the  law  of  the  place 
wher«  it  ia  made  determines,  not  only  its  construction,  but  also  the 
obligation  and  duty  it  imposes  upon  the  maker:  Barrett  v.  Dodge,  16 
R.  I.  740;  27  Am.  St.  Rep.  777,  and  note. 

PARTNERSHIP  CREDITORS-RIGHTS  AND  REMEDIES  OF. 
This  lobject  will  be  found  exhaustively  treated  in  the  extended  notes  to 
Smith  T.  Smith,  43  Am.  St.  Rep.  364-380,  mad  Daviea  T.  Atkinaon,  7 
Am.  St.  Rep.  37^-380. 
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Albbrtson  V.  Laughlin, 

[173  Pennsylvania  State,  625.) 

GAMBLING  CONTRACTS— ENFORCEMENT.— Equity  does  not 
interfere  in  gambling  transactions,  eitiier  to  aid  the  winner  to  compel 

f)ayment  of  his  unpaid  gains,  or  to  enable  the  loser,  who  has  paid  his 
oases,  to  recover  them  back,  whether  paid  in  cash,  or  in  negotiable  se- 
curities. 

GAMBLING  CONTRACTS— RECOVERY  OF  NOTE.— If  a  nego- 
tiable note  is  pledged  to  a  broker  to  secure  him  against  loss  in  stock 
transactions,  and  is  negotiated  by  him  in  payment  of  feuch  loss,  equity 
will  not  compel  the  return  of  the  note,  as  against  an  innocent  purchaser 
without  notice,  on  the  ground  that  it  was  pledged  for  a  gambling  debt. 

NEGOTIABLE  INSTRUMENTS.— The  negotiable  character  of  a 
note  in  common  form  is  not  affected  by  the  addition  of  the  words,  "the 
payment  of  this  note  is  secured  by  deed  of  trust  of  even  date  herewith 
on  real  estate,"  nor  by  the  fact  that  it  is  made  payable  by  its  terms  on 
or  before  a  future  day  therein  named. 

Bill  in  equity  to   compel  the   surrender   of  two  notes.    The 
"Bass"  note  mentioned  in  the  opinion  was  worded  as  follows: 
"$29,134.92.  Chicago,  January  1,  1890. 

"On  or  before  three  years  after  date,  for  value  received,  I  prom- 
ise to  pay  to  the  order  of  Lewis  Albertson  the  principal  sum  of 
twenty-nine  thousand  one  hundred  and  thirty-four  &  92-100  Dol- 
lars, with  interest  thereon  at  the  rate  of  six  per  cent  per  annum, 
payable  yearly,  to  wit,  on  the  first  day  of  January  in  each  year, 
until  said  principal  sum  is  fully  paid.  Both  principal  and  inter- 
est are  payable  at  the  First  National  Bank  of  Chicago. 

"The  several  installments  of  interest  aforesaid  for  said  period 
are  further  evidenced  by  three  interest  notes  or  coupons  of  even 
date  herewith. 

"The  pajrment  of  this  Note  is  secured  by  Deed  of  Trust  of  even 
date  herewith,  on  real  estate  in  Cook  County,  Illinois. 

"OSCAE  S.  BASS." 

Decree  dismissing  the  bilL    Plaintiff  appealed. 

J.  G.  Johnson,  W.  H.  Shoemaker,  and  W.  S.  Stenger,  for  the 
appellant. 

T.  E.  Elcock  and  B.  Gilpin,  for  tihe  appellees. 

628  "WILLIAMS,  J.  The  important  facts  in  this  case  may  be- 
very  briefly  stated.  The  defendants  Laughlin  and  McManus  were 
stockbrokers.  Albertson,  the  plaintiff,  had  been  for  some  years 
one  of  their  customers.  In  February,  1893,  he  borrowed  ten 
thousand  dollars  from  Laughlin,  for  which  he  gave  his  own  note. 
About  the  same  time,  he  turned  over  to  Laughlin  a  note  for 
twenty-nine  thousand  one  hundred  and  thirty-four  dollars  and 
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ninety-two  cents,  which  was  known  as  the  "Bass  note/*  as  col- 
lateral security  for  the  payment  of  his  own  note  and  for  the  pay- 
ment of  ''any  losses  that  might  be  between  ^^  the  said  firm  of 
I>auglilin  and  McManiis  and  said  Lewis  Albertson"  in  their  stock 
transactions.  Within  a  few  days  after  this  was  done,  a  balance 
on  account  of  losses  appeared  on  the  books  of  the  fijtm  against 
Albertson  of  about  twenty  thousand  dollars.  On  the  second  day 
of  March,  1893,  the  firm,  with  the  consent  of  Laughlin,  trans- 
ferred the  Bass  note  to  David  H.  Lane  for  the  sum  of  twenty- 
nine  thousand  dollars.  The  master  has  found  that  Lane  was 
a  purchaser  bona  fide  and  without  notice  of  any  equity  of  Al- 
bertson in  the  note.  Laughlin  and  ^McManus  made  an  assign- 
ment for  the  benefit  of  creditors  within  a  few  hours  after  the 
transfer  of  the  Bass  note  to  Lane.  On  the  fourth  day  of  the  fol- 
lowing August,  this  bill  was  filed  against  Ijaughlin  and  McManus, 
against  Hopkins,  the  receiver,  and  against  Lane,  the  holder  of 
the  Bass  note.  It  alleges  that  the  ten  thousand  dollars  borrowed 
from  Laughlin  was  obtained,  with  the  knowledge  of  the  lender, 
for  use  in  stock  gambling  operations;  and  that  the  balance  of 
tweoty  thousand  dollars  appearing  against  him  on  the  books 
of  the  firm  was  for  losses  incurred  in  stock  gambling  done  by 
him  through  them.  These  allegations,  with  another  asserting 
notice  to  Lane  of  the  title  of  the  plaintiff  to  the  Bass  note,  make 
the  basis  on  which  is  grounded  a  prayer  for  a  decree  directing 
that  the  plaintiff's  own  note  for  the  ten  thousand  dollars  bor- 
rowed from  Laughlin,  and  the  Bass  note,  be  delivered  up  to  him. 
The  delivery  of  the  note  for  ten  thousand  dollars  has  not  been 
insisted  on  in  the  argument  for  the  appellant  made  in  this  court, 
but  the  right  of  the  plaintiff  to  the  Bass  note,  both  as  against 
Laughlin  and  McManus  and  against  Lane,  has  been  urged  with 
great  earnestness.  We  are  unable  to  see,  however,  how  we  can 
interfere  with  the  transactions  between  the  plaintiff  and  his 
broker  which  they  have  already  closed.  If  we  assume  the  truth 
of  every  averment  in  the  bill  stating  the  nature  of  the  transac- 
tions in  stocks  in  which  the  losses  were  sustained,  no  ground  for 
the  interference  of  a  chancellor  is  disclosed.  It  does  not  matter, 
80  far  as  the  legal  effect  of  payment  is  concerned,  whether  the 
loser  in  a  gambling  transaction  pays  his  losses  in  cash  or  in  ne- 
gotiable securities.  He  cannot  recover  what  he  has  voluntarily 
paid  in  either  case.  The  winner  could  not  recover  from  him 
by  an  action  at  law  if  he  refused  to  pay,  nor  could  he  recover 
back  from  the  winner  the  money  or  the  security  paid  by  him  to 
cover  hif  losses.    The  law  will  leave  both  parties  just  where  it 
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finds  them,  and  will  afford  its  help  to  ^^^  neither.  A  fortaori 
will  a  court  of  conscience  turn  away  from  the  illegal  transaction 
and  deny  its  aid,  either  to  the  winner  to  compel  payment  of  his 
unpaid  gains,  or  to  the  loser  who  has  paid  his  losses  to  enahle 
him  to  recover  them  back.  In  this  case,  it  appears  by  the  proofs, 
and  is  found  as  a  fact  by  the  master,  that  the  plaintiff  provided 
for  the  payment  of  his  losses,  to  the  extent  of  the  balance  due 
upon  the  Bass  note  over  his  own  note  to  Laughlin,  by  an  agree- 
ment in  writing  delivered  at  the  time  the  Bass  note  was  delivered 
by  him  to  Laughlin. 

This  security  so  delivered  was  negotiable,  and  has  been  actually 
negotiated  by  the  firm  for  the  payment  of  the  very  losses  for 
which  it  was  pledged  to  them.  What  we  are  asked  to  do  is  to 
compel  its  return  because  it  was  held  by  the  firm  for  a  gambling 
debt.  This  we  cannot  do.  Having  provided  for  the  payment  of 
his  losses,  and  the  note  put  in  the  hands  of  the  firm  for  that 
purpose  having  been  negotiated,  as  the  court  below  have  held, 
to  one  who  bought  for  full  value  and  without  notice,  the  plain- 
tiff is  in  the  position  of  any  other  loser  who  has  paid  his  losses. 
We  agree  with  the  court  below  in  holding  the  Bass  note  to  be 
negotiable,  and  we  have  been  shown  no  sufficient  reason  for  over- 
ruling the  finding  of  the  master,  concurred  in  by  the  learned 
judge  of  the  court  below,  that  Lane  is  a  purchaser  bona  fide  and 
without  notice.  In  this  view  of  the  case,  it  becomes  unneces- 
sary to  enter  upon  an  examination  of  the  transactions  between 
Albertson  and  his  brokers.  The  master  thinks  they  were  not  of 
a  gambling  character,  but  were  purchases  and  sales  for  actual 
delivery. 

Whether  the  evidence  showing  the  purchase  and  sale  of  over 
a  half  million  dollars*  worth  of  stock  in  a  few  years,  not  one 
share  of  which  was  delivered  to  the  plaintiff  or  actually  paid  for 
by  him,  but  all  of  which  was  settled  for  on  margins  and  the 
profit  or  loss  alone  accounted  for,  justifies  his  finding,  is  a  ques- 
tion that  we  shall  not  enter  upon.  It  is  not  necessary  for  the 
decision  of  this  case.  Give  the  plaintiff  the  full  benefit  of  his 
position  on  this  question,  and  treat  the  stock  transactions  as  all 
illegal,  a  mere  wager  on  the  course  of  the  market,  and  we  can 
see  no  way  in  which  a  chancellor  can  help  him  to  regain  what  he 
has  lost.  The  cases  of  Peters  v.  Grim,  149  Pa.  St.  163,  34  Am. 
St  Eep.  599,  and  Gaw  v.  Bennett,  153  Pa.  St.  247,  34  Am.  St. 
Rep.  699,  hold  that  a  purchase  and  sale  on  margin  is  not  neces- 
sarily illegal,  but  they  both  adhere  to  the  '^^^  rule  that  a  contract 
that  appears  to  be  an  illegal  and  gambling  contiact  da  one  with 
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•which  the  courts  will  not  interfere  to  assist  either  the  unpaid 
winner  or  the  loser  who  has  paid  his  losses.  Leaving  the  plain- 
tiff, therefore,  to  stand  on  his  own  position,  we  can  afford  him 
no  relief. 

The  decree  is  aflSmied;  the  costs  to  be  paid  by  the  appellant 

WAGERS  — RECOVERY  OF  MONEY  PAID  UNDER.— When  a 
bet  or  wager  is  lost  and  the  money  or  property  delivered  to  the  winner, 
courts  will  not  aid  in  its  recovery:  Allen  v.  Dodd,  4  Humph.  131;  40 
Am.  Dec.  632,  and  note.  Money  paid  on  a  gaming  consideration  cannot 
be  recovered  in  equity  on  the  ground  merely  that  it  was  lost  by  gaming : 
Downs  V.  Quarles,  Litt.  Sel.  Gas.  489;  12  Am.  Dec.  837,  and  note.  See, 
especially,  the  note  to  Sondheim  v.  Gilbert,  10  Am.  St.  Rep.  33;  and 
see,  also,  the  note  to  Tavlor  r.  Carlisle,  1  Am.  St.  Rep.  302,  303. 

NEGOTIABLE  INSTRUMENTS— COLLATERAL  SECURITY  AS 
AFFECTING. — Although  a  note  states  on  its  face  that  it  is  accompanied 
by  collateral  security,  its  negotiability  is  not  thereby  destroyed  :  Valley 
Nat.  Bank  v.  Croweli,  148  Pa.  8t.  284;  S3  Am.  St.  Rep.  824,  and  not«. 
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MUNICIPAL  CORPORATIONS— LIABILITY  FOR  DEFECT  IN 
SIDEWALK. — In  the  absence  of  actual  or  implied  notice  of  the  defective 
condition  of  a  coaltiole  in  a  sidewalk,  a  city  is  not  bound  to  examine  it 
in  order  to  ascertain  its  condition  ;  nor  can  notice  of  its  defective  condi- 
tion be  implied,  if  the  defect  could  not  be  seen  without  removing  the 
cover  and  making  an  examination.  In  the  absence  of  notice,  the  city  is 
not  liable  for  injury  received  by  a  traveler  on  the  sidewalk  from  falling 
into  such  hole. 

MUNICIPAL  CORPORATIONS— DEFECTIVE  SIDEWALKS. 
It  is  the  duty  of  a  municipality  to  exercise  reasonable  supervision  over 
itssidewalks;  but  as  the  first  duty  in  relation  to  them  rests  upon  the 

iiroi^erty  owner,  and  that  of  the  city  is  secondary  only,  it  is  not  liable  for 
efects  without  notice,  actual  or  implied,  of  their  existence. 

Action  to  recover  for  injury  received  from  falling  into  a  coal- 
hole in  the  sidewalk  of  a  public  street.  Judgment  for  plaintiff. 
Defendant  appealed. 

J.  L.  Kinsey,  city  solicitor,  and  J.  W.  Catharine,  assistant  city 
solicitor,  for  the  appellant 

A.  S.  L.  Shields,  for  the  appellee. 

■•*  FELL,  J.  The  under  side  of  the  iron  grate  which  covered 
the  coalhole  into  which  the  plaintiff  fell  had  become  so  worn  at 
the  edge  where  it  rested  on  a  stone  ledge  that  it  slipped  out  of 
place  when  she  stepped  on  il  The  ledge  had  also  become  worn, 
increasing  the  danger  of  the  digrplacesment  of  the  grate.  These 
^jsfecU  were  noi  apparent,  and  could  not  have  been  seen  by 
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anyone  on  tlie  pavement.  The  grate  projected  half  an  inch  above 
the  surface  of  the  pavement,  and  had  occasionally  been  displaced 
by  passers-by  who  struck  it  with  their  feet.  How  often  this  had 
occurred  before  the  plaintiff's  injury  does  not  clearly  appear  from 
the  testimony,  but,  giving  full  effect  to  all  the  testimony  in  her  be- 
half, it  had  not  occurred  more  than  two  or  three  times,  and  had 
not  resulted  in  injury  to  anyone.  By  the  defendant's  fourth  point 
the  court  was  asked  to  charge  that,  in  the  absence  of  actual  or  im- 
plied notice  of  the  condition  of  the  hole,  the  city  was  not  bound 
to  examine  it  in  order  to  ascertain  its  condition,  and  that  notice 
ol  its  defective  condition  could  not  be  implied  if  the  defeot  could 
not  be  seen  without  removing  the  cover  and  making  an  examina- 
tion, and  that,  in  the  absence  of  notice,  the  city  was  not  bound 
to  do  this.  This  is  the  fair  effect  of  a  not  clearly  expressed  re- 
quest for  instructions  to  the  jury,  and  it  should  have  been 
affirmed. 

It  is  the  duty  of  a  munioipality  to  exercise  a  reasonable  super- 
vision over  its  sidewalks;  but  as  the  first  duty  in  relation  to  them 
rests  upon  the  property  owner,  and  that  oi  the  city  is  secondary 
only,  it  is  not  liable  for  defects  without  notice,  actual  or  implied, 
of  their  existence.  As  was  said  in  the  recent  case  of  Lohr  v.  Phil- 
ipsburg,  156  Pa.  St.  246,  a  municipality  is  not  obliged  to  seek  for 
defects,  but  to  be  "vigilant  to  observe  them  when  they  become  ob- 
servable to  an  officer  exercising  a  reasonable  supervision."  The 
instruction  on  the  subject  in  the  general  charge  was  clear  and 
accurate  as  far  as  it  went,  but  it  did  not  cover  the  point  raised 
or  remedy  the  error  complained  of.  The  ^^^  learned  judge  told 
the  jury  that  to  impose  liability  the  city  must  either  have  had 
actual  notice  of  the  defect,  or  the  defect  must  have  been  of  such 
a  character  or  oi  so  loaig  standing  that  the  city  must  be  presumed 
to  have  had  notice,  but  the  character  of  a  defect  of  which  notice 
will  be  imputed  was  not  pointed  out. 

The  fifth  point,  which  is  the  subject  of  the  foTirth  assignment 
of  error,  is  defective  in  asking  for  a  peremptory  direction  for  the 
defendant.  This  could  not  have  been  affirmed,  as  there  was  testi- 
mony of  actual  notice.  The  question  presented  by  the  eighth 
assignment  was  not  raised  by  the  testimony. 

The  third  assignment  of  error  is  sustaiiied,  and  the  judgment  is 
reversed  wdth  a  venire  faxrias  de  novo. 


MUNICIPAL  CORPORATIONS  — DEFECTIVE  SIDEWALK. -A 
city  is  liable  for  the  injuries  received  by  a  traveler  who  falls  into  a 
hatchway  which  a  houeeowner  has  been  allowed  to  locate  and  maintain 
in  a  dangerous  position,  although  the  immediate  cause  of  the  accident 
was  the  negligence  of  the  houseowner  in  not  guarding  the  opening : 
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McClnre  t.  Sparta,  84  Wis.  269;  36  Am.  St.  Rep.  924,  and  note.  The 
authorities  of  a  city  must  exercise  ordinary  care  in  keeping  its  sidewalks 
free  from  defects,  and  a  failure  to  perform  this  duty  may  lay  the  founda- 
tion for  municipal  liability:  Denver  v.  Dean,  10  Col.  375;  3  Am.  St. 
Rep.  694,  and  note;  Sherwood  v.  District  of  Columbia,  3  Mackey,  276; 
61  Am.  Rep.  776;  Johnston  v.  Charleston,  3  S.  C.  232;  16  Am.  Rep. 
721 ;  Gosport  v.  Evans,  112  Ind.  133;  2  Am.  St.  Rep.  164,  and  note. 

MUNICIPAL  CORPORATIONS-DEFECTIVE  SIDEWALK-NE- 
CESSITY  FOR  NOTICE.— Where  a  city  did  not  construct  a  sidewalk, 
a  defect  in  which  caused  an  accident  not  occasioned  by  any  act  of  the 
city  or  its  agents,  before  a  recovery  can  be  had  it  must  be  proved  that 
the  city  had  actual  or  constructive  notice  of  such  defect,  and  also  that 
it  was  in  possession  of  such  notice  a  sufiicient  time  to  have  remedied 
the  defect:  Denver  v.  Dean,  10  Col.  375;  3  Am.  St.  Rep.  594,  and  note. 
See,  alio,  Mayor  v.  Wilson,  82  Ga.  206;  14  Am.  St.  Rep.  150,  and  note. 
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AGENCY— MISREPRESENTATIONS  BY  AGENT  —  RESCIS- 
SION OF  CONTRACT. — If  an  agent  obtains  possession  of  the  property 
of  another  by  making  a  stipulation  or  condition  which  he  is  not  author- 
ized to  make,  the  principal  must  either  return  the  property,  or  remain 
subject  to  the  condition  upon  which  it  was  parted  with  by  the  former 
owner. 

AGENCY— FALSE  REPRESENTATIONS  BY  AGENT— RES- 
CISSION.— If  goods  are  obtained  from  the  owner,  through  the  false 
representations  of  the  agent  of  another,  the  owner  may  rescind  the  con- 
tract and  recover  the  goods  from  the  principal  of  such  agent,  whether 
the  latter  had  authority  to  make  such  representations  or  not. 

AGENCY— FALSE  REPRESENTATION  S  OF  AGENT— RESCI S- 
SION. — In  an  action  to  recover  for  goo  Is  sold  to  an  agent  in  reliance 
upon  his  false  representations,  evidence  that  his  principal  received  the 
goods  upon  credit,  that  the  agent  had  an  interest  in  the  principal's  busi- 
ness, that  the  representations  were  made  with  the  authority  of  the  prin- 
cipal and  were  false,  and  that  the  purchase  was  beyond  the  demands  of 
^he  principal's  business,  is  admissible. 

Action  to  recover  goods  sold.  Judgment  for  defendant. 
Plaintiff  appealed.  Error  was  predicated  upon  the  refusal  of  the 
trial  cooirt  to  admit  the  evidence  mentioned  in  the  last  headnote 
above. 

J.  C.  Levi,  for  the  appellamt 

J.  Singer,  M.  Herzberg,  aaad  E.  Furth,  fo>r  the  appellee. 

'**  GREEN,  J.  The  defendant,  being  examined  ae  a  witness 
upon  CTOss-exBimination,  testified  that  Guggenheim^  was  her 
agent  for  the  purchase  of  goods  for  her  establishment,  and  Gug- 
genheimex  who  was  also  examined,  testified  to  the  same  fact.  The 
latter  testified  that  he  bought  the  goods  in  question  for  the  de- 
fendant, and  that  he  had  authority  to  buy  either  for  cash  or  on 
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credit,  whiclievex  he  saw  fit  to  do.  The  goods  were  therefore 
actnially  purchased  for  the  defendant  by  her  agent,  they  were  de- 
liyered  to  her,  and  nearly  all  of  them  were  fooind  in  her  posses- 
sion at  the  time  the  writ  of  replevin  was  issued  and  served.  The 
plaintiff  testified  that  at  the  time  of  the  purchase  certain  repre- 
sentations were  made  to  him  by  Guggenhedmer  as  to  the  finan- 
cial responsibility  of  the  defendant,  and  that  he  stated  certain 
reasons  why  she  could  not  pay  immediate  cash  for  the  goods,  but 
that  th'e  money  would  be  paid  the  following  week.  If  these  rep- 
resentations were  made  as  stated  by  the  plaintiff,  the  subsequent 
events  which  occurred  very  quickly  after  the  sale  tended  strongly 
to  prove  that  they  were  false.  The  goods  were  sold  on  May  29, 
1894,  and,  on  June  16th  following,  the  defendant  made  a  volun- 
tary assignment  for  the  benefit  of  creditors.  The  question  of  the 
making  of  the  representations,  and  of  their  truth  or  falsity,  was, 
es  a  matter  of  course,  exclusively  for  the  jury.  The  witness  de- 
nied making  them,  but  the  plaintiff  testified  positively,  and  with 
emphasis,  giving  precise  details,  that  they  were  made,  and  that 
It  was  only  upon  the  faith  of  the  representations  that  he  opened 
the  account  and  shipped  the  goods.  That  the  defendant  was  re- 
sponsible for  the  acts  and  declarations  of  her  agent  under  whose 
contract  of  purchase  she  received  the  goods  is  too  plain  for  argu- 
ment, and  is  not  at  all  disputed.  Whether  the  agent  had  au- 
thority to  make  the  representations  in  question  or  not  is  quite 
immaterial.  The  test  of  liability  is,  that  the  goods  were  received 
by  the  defendant  under  the  contract  made  by  the  agent.  In 
Wheeler  etc.  Mfg.  Co.  v.  Aughey,  144  Pa.  St.  398,  27  Am.  St. 
Kep.  638,  we  held  that,  "If  an  agent  obtains  possessiion  of  the 
property  of  another  by  making  a  stipulation  or  condition  which 
he  was  not  authorized  to  make,  the  principal  must  either  return 
the  property,  or,  if  he  receives  it,  he  must  be  subject  to  the  condi- 
tion upon  which  it  was  parted  with  by  the  former  owner."  In 
Jones  V.  National  etc.  Assn.,  94  Pa.  St.  215,  ^^^  we  said,  Paxson, 
J:  "The  contention  on  the  part  of  the  association  plaintiff  is, 
that  the  secretary  had  no  autliority  to  make  the  representations 
by  which  said  Jones  was  induced  to  sign  the  note  as  surety;  that 
it  was,  therefore,  a  fraud  and  not  binding  on  said  association;  that 
is,  the  latter  could  repudiate  the  fraud  and  yet  hold  on  to  its 
fruits.  This  cannot  be  done.  Common  honesty  aaid  the  law  of 
the  land  alike  forbid  it.  Whether  the  assocdation  was  incorpo- 
rated or  unincorporated,  whether  the  secretary  was  or  was  not 
authorized  to  make  the  representations  to  Jones,  it  is  clear  that 
the  association  cannot  have  the  benefit  of  the  security  and  at  the 
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same  time  repudiate  the  contract  by  means  of  which  they  ob- 
tained it  No  principle  of  law  is  better  settled  than  that  a  man 
cannot  reap  the  fruits  of  his  agent's  fraud:  Musser  v.  Hyde,  2 
Watts  &  S.  314;  Hunt  v.  Moore,  2  Pa.  St.  105;  Mundorff  v.  Wick- 
ersham,  63  Pa.  St.  87;  3  Am.  Eep.  531;  Keough  v.  Leslie,  92  Pa. 
St.  424.  The  association  took  this  security  cum  onere,  and  the 
maxim.  Qui  sentit  commodum  sentire  debet  et  onus,  applies." 

In  SunhuTv  Fire  Ins.  Co.  v.  Humble,  100  Pa.  St.  495,  we  said: 
**In  this  connection,  it  is  proper  to  say  that  it  matters  little  what 
were  the  powers  of  the  agent  who  made  the  fraudulent  represen- 
tations by  means  of  which  the  defendant  was  induced  to  take  his 
policy,  nor  whether  the  agent  himself  believed  them  to  be  true. 
The  company,  having  accepted  the  policy,  is  affected  with  any 
fraud  upon  the  part  of  the  person  obtaining  it.  In  other  words, 
it  cannot  repudiate  the  fraud  and  yet  retain  the  benefits  of  the 
contract.    It  takes  cum  onere." 

In  view  of  the  foregoing  authorities,  and  the  undoubted  state 
of  the  law  upon  this  subject,  we  think  it  was  not  competent  for 
the  learned  court  below  ttf  direct  a  verdict  for  the  defendant. 
The  whole  case  should  have  gone  to  the  jury  with  instructions 
that,  if  they  believed  that  the  goods  in  question  were  obtained  by 
means  of  false  representations  made  by  Guggenheimer,  the  ver- 
dict should  be  in  favor  of  the  plaintiff. 

We  think  the  other  assignments  of  error  are  also  sustained.  The 
case  was  one  of  fraud  in  obtaining  the  goods,  and  any  facts  which 
tended  to  support  the  plaintiff's  allegations  in  that  regard  should 
have  been  received  and  heard.  We  think  all  the  matters  offered 
to  be  proved  in  the  first  four  assignments  of  error  should  have 
been  admitted  in  evidence,  as,  if  the  testimony  supported  *^'* 
the  offers,  it  might  have  a  material  effect  in  determining  the 
queetion  of  fraud  and  the  defendant's  participation  therein. 
Upon  the  first  five  assignments  of  error  the  judgment  is 
reversed. 
Judgment  reversed  and  new  venire  awarded. 

AGENCY  — MISREPRESENTATIONS  OF  AGENT  — LIABILITY 
OF  PRINCIPAL. — "Where  an  agent  procures  the  signature  of  a  third 
person  to  a  note  payable  to  his  principal  upon  certain  conditions,  the 
principal,  by  accepting  and  contirmins  the  note,  takes  it  subject  to  the 
conditions  upon  which  it  was  obtained  by  his  af!Ciit,  whether  or  not  the 
latter  had  authority  to  make  auch  conditions:  Wheeler  etc.  Mfj?.  Co.  v. 
Augbey,  144  Pa.  St.  398;  27  Am.  St.  Rep.  638,  and  note.  If  false  repre- 
sentations are  made  jy  an  agent  employed  to  sell  property  as  to  the  price 
paid  for  it  by  his  principal,  they  must  be  regarded  as  made  by  the  prin- 
cipal if  he  accepts  their  fruits.  He  cannot  accept  the  propeity  secured 
by  means  of  tuch  representatioua,  and  then  diaclaim  reiponiibility  fur 
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the  fraud  through  which  the  property  was  secured:  Fairchild  v.  Mc- 
Mahon,  139  N.  Y.  290;  36  Am.  St.  Rep.  701.  See,  also,  the  notes  to 
Haskell  v.  Starbird,  23  Am.  St.  Rep.  814;  Wachter  v.  Phoenix  Assur. 
Co.,  19  Am.  St.  Rep.  604,  and  especially  the  note  to  Fifth  Avenue  Bank 
V.  f  orty-eecond  Street  etc.  Ry.  Co.,  33  Am.  St.  Rep.  720. 


MoKlBBEN  V,  DoYLB. 

[178  Pennsylvania  State,  679.] 

MISTAKE— RECOVERY  OF  MONEY  PAID  BY.— If  one  claim- 
ing to  be  the  owner  of  a  party- wall  declines  a  tender  of  the  cost  price 
thereof  made  by  an  adjoining  lotowner,  and  fails  in  an  attempt  to  com- 
pel the  latter,  by  legal  proceedings,  to  pay,  in  addition  to  such  cost  price, 
the  costs  in  another  legal  proceeding  concerning  such  wall,  to  which  he 
was  not  a  party,  and  he  afterward  pays  for  the  wall,  he  may  recover  the 

J)rice  paid,  on  the  ground  that  it  was  p-iid  under  a  mutual  mistake  of 
act,  and  not  as  a  compromise,  or  in  settlement  of  litigation,  if  it  is  sub- 
«e<juently  ascertained  that  the  party  claiming  title,  and  to  whom  the 
price  was  paid,  has  no  title  to  the  wall. 

MISTAKE— RECOVERY  OF  MONEY  PAID  BY.— Money  erro- 
neously paid  under  a  mutual  mistake  of  fact  may  be  recovered ;  and  the 
mere  omission  to  take  advantage  of  m'eans  of  knowledge  ^itiiin  the 
reach  of  the  party  paying  does  not  prevent  a  recovery. 

H,  K.  Blake  amd  J.  A.  Gorman,  for  the  appellant 

0.  Bambo,  for  the  appellees.  I 

680  FELL,  J.  The  defendant,  Catharine  Doyle,  claiming  to 
own  the  party-wall  between  her  premises.  No.  2009  Pepper  street, 
and  the  adjoining  premises.  No.  2011  Pepper  street,  obtadned 
an  injunction  restraining  the  owner  of  No.  2011  from  using  the 
wall  without  making  compensation  therefor.  After  the  injunc- 
tion had  issued  the  lot  No.  2011  with  the  unfinished  build- 
ing, was-sold  at  sheriff's  sale  and  purchased  by  Thomas  J.  Rose, 
who  conveyed  it  to  the  plaintiffs.  The  plaintiffs,  desiring  to  com- 
plete the  building,  tendered  to  the  defendant  the  price  of  the 
party-wall.  She  declined  to  receive  the  mioney  unless  they  would 
pay  also  the  costs  of  the  injunction  proceeding  againsit  the  former 
owner  of  the  property,  and  she  attempted  by  rule  to  make  them 
parties  to  the  proceeding.  At  the  hearing  of  the  rule  to  show 
cause,  the  tender  was  again  made  and  declined  for  the  same  rea- 
son. The  rule  was  discharged  November  25,  1893,  and  on  Jan- 
uary 3,  '^^^  1894,  ftt  the  request  of  the  defendant,  she  was  paid  in 
full  for  the  wall.  It  was  subsequently  ascertained  that  the  de- 
fendant's grantor  had  reserved  the  party-wall,  and  that  she  had 
no  title  to  it  or  right  to  compensation  for  it,  and  this  action  waa 

AM  Sr.EKP.,Vou  Ll.-fiO 
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brought  to  recover  back  the  money  which  the  plaintiff  had  paid 
her. 

There  is  no  ground  for  the  argument  that  this  payment  was 
made  in  mistake  of  law,  or  in  settlement  or  compromise  of  a 
doubtful  right  The  defendant  asserted  her  ownership  of  the 
wall,  and  the  plaintiffs,  rel}-ing  on  her  statement,  at  once  agreed 
to  pay  for  it,  and  tendered  the  price.  She  attempted  to  exact  the 
payment  of  the  costs  of  a  legal  proceeding  to  which  they  were 
not  parties  and  for  which  they  were  not  liable.  They  refused 
to  pay  the  costs,  and  the  court  refused  to  make  them  partie6  to 
the  proceeding.  This  was  the  only  litigation  to  be  compromised, 
and  there  was  no  compromise  of  it.  They  successfully  resisted 
her  unfounded  demand,  and  the  proceeding,  as  far  as  it  con- 
cerned them,  was  ended.  Recognizing  their  duty  to  pay  the 
owner  of  the  wall,  and  reljdng  upon  hex  assertion  of  ownership, 
they  paid  her.  It  was  a  pure  mistake  of  fact.  The  defendant 
eold  what  she  did  not  own.  There  is  nothing  to  take  the  case 
out  of  the  rule  that  money  erroneously  paid  under  a  mutual  mis- 
take of  fact  may  be  recovered  back.  The  mere  omission  to  take 
advantage  of  means  of  knowledge  within  the  reach  of  the  party 
paying  does  not  prevent  a  recovery:  Notes  to  Marriott  v.  Hamp- 
ton, 7  Term  Rep.  269;  2  Smith's  Lead.  Cas.  414;  Meredith  v. 
Haines,  14  Week.  Not.  Cas.  364.  It  was  said  in  the  latter  case: 
*T.i  is  not  sufficient  to  prevent  a  party  from  recovering  money 
paid  by  him  under  a  mistake  of  fact  that  he  had  the  means  of 
knowledge  of  the  facta,  unless  he  paid  intentionally,  not  choosing 
to  investigate  the  facts," 

The  judgment  is  affirmed. 

MISTAKE,  MUTUAL  OF  FACT.— RECOVERY  OF  MONEY  PAID 
UNDER:  8e«  the  extended  note  to  Buffalo  v.  O'Malley,  50  Am.  Rep. 
139-141.  Where  certain  facts  are  assumed  by  both  parties  as  the  basis 
of  a  contract,  and  it  subsequently  appears  that  such  facts  did  not  exist, 
the  contract  is  inoperative:  Fink  v.  tSmitb,  170  Pa.  St.  124;  50  Am.  St» 
Bep.  750,  and  note. 
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BuisT  V.  Bryan. 

[44  South  Carolina,  121.] 

IF  A  BUILDING  AND  LOAN  ASSOCIATION  GOES  INTO  THE 
HANDS  OF  A  RECEIVER,  a  member  who  is  a  mortgagor,  is  no  longer 
under  any  obligation  to  pay  monthly  duea  accruing  after  the  com- 
mencement of  the  receivership. 

BUILDING  AND  LOAN  ASSOCIATIONS.— A  MEMBER  WHO 
HAS  BORROWED  MONEY  of,  and  executed  a  mortgage  to,  a  building 
and  loan  association  is,  upon  its  going  into  the  hands  of  a  receiver,  en- 
titled to  be  credited  upon  his  moi  tgage  with  all  amounts  paid  as  interest 
and  all  dues  on  hie  shares  of  stock,  and  if  such  credits  equal  or  exceed 
the  amount  of  the  mortgage  debt,  no  suit  in  foreclosure  can  be  sustained. 

The  complaint  alleged:  1.  The  appointment,  September  9,1892, 
of  the  plaintiff  Bnist  as  receiver  of  the  Assistance  Building  and 
Loan  Association,  and  his  qualification  as  such;  2.  That  saich 
association  was  a  corporation  organized  and  doing  business  under 
the  laws  of  the  state  of  South  Carolina;  3.  Thait  heretofore,  to 
wit,  on  or  about  the  seventh  day  of  November,  A.  D.  1883,  the 
defendant,  Daniel  Bryan,  duly  made,  executed,  and  delivered  hia 
bond  or  obligation  in  writing,  under  seal,  in  the  full  and  just  sum 
of  $2,800,  wherein  and  whereby  it  was  recited  that  whereas  the 
above  bound  Daniel  Bryan,  having  bid  in  an  advance  stock  of 
$1,400  on  seven  shares  of  the  said  association  held  by  the  said 
Daniel  Bryan  as  a  stockholder  therein,  and  as  collateral  security 
has  assigned  to  the  said  association  the  said  shares,  and  has  re- 
ceived for  such  advances  in  cash  the  sum  of  $840,  and  that  it  is 
contemplated  that  the  said  association  shall  wind  up  when  the 
funds  and  assets  of  the  same  have  so  accumulated  as  to  enable 
each  stockholder  and  member  thereof,  upon  a  fair  division,  to  be 
paid  or  receive  two  hundred  dollars  of  property  or  assets  on  each 
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and  every  share  held  by  him  or  her.  The  said  bond  being  con- 
ditioned that  if  the  said  Daniel  Bryan,  his  heirs,  executors,  or  ad- 
ministrators, shall  and  do  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  above  named  'Assistance  Building  end  Loan  Associa- 
tion' the  monthly  sum  of  $14  (of  which  the  sum  of  $7  per  month 
is  for  subscriptions  to  the  said  shares,  and  the  sum  of  $7  per 
month  is  for  interest  on  the  said  sum  actually  paid  over  to  said 
Daniel  Bryan),  to  be  paid  before  the  7th  of  each  and  every  month 
until  the  said  association  shall  wind  up  and  determine,  and,  upon 
such  winding  up  or  determination,  shall  transfer  and  surrender 
the  said  seven  shares  to  the  said  association,  in  satisfaction  of  the 
advance  aforesaid,  and  shall  stand  to  and  abide  by  the  constitu- 
tion, rules,  and  regulations  of  said  association,  then  the  above  ob- 
ligation to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force 
and  virtue;  provided  that  this  contract  shall  not  be  construed  in 
any  manner  to  provide  for  more  than  the  highest  rate  of  interest 
allowed  by  law  for  the  use  of  any  sum  actually  obtained  from 
said  association;  4.  That  on  the  seventh  day  of  November,  1888, 
to  secure  the  performance  of  the  conditions  of  said  bond  or  obli- 
gation, the  defendant,  Daniel  Bryan,  duly  made,  executed,  and 
delivered  to  the  said  Assistance  Building  and  Loan  -cVssociajtion 
his  deed,  and  thereby  conveyed  by  way  of  mortgage  to  the  said 
Assistance  Building  and  Ix)an  Association,  its  successors  and  as- 
signs, the  following  lands  and  tenements  in  the  county  of 
Charleston,  and  state  aforesaid,  to  wit  .  .  .  .  ;  5.  That  on  the 
day  of  ,  188  ,  the  said  mortgage  was  delivered  to  the  regis- 
ter of  mesne  conveyance  of  said  county,  to  be  by  him  entered  on 
record,  and  was  on  said  date  recorded  in  book  Q,No.  18,  page  270; 
6.  That  the  said  Daniel  Bryan  has  failed  to  pay  the  monthly  in- 
Btallments  due,  respectively,  as  follows,  to  wit,  on  the  seventh  day 
of  May,  1892,  known  as  the  one  hundred  and  fifth  installment, 
and  installment  due  on  the  seventh  day  of  June,  1892,  known 
as  the  one  hundred  and  sixth  installment,  and  the  installment 
due  on  the  seventh  day  of  July,  1892,  known  as  the  one  hundred 
and  seventh  installment,  and  the  installment  due  on  the  seventh 
day  of  August,  1892,  known  as  the  one  hundrod  and  eighth  in- 
stallment, and  the  installment  due  on  the  seventh  day  of  Septem- 
ber, 1892,  known  as  the  one  hundred  and  ninth  installment;  and 
that  each  and  all  of  said  monthly  dues  or  installments  have  been 
due  for  more  than  the  space  of  three  montJis,  and  that  the  said 
Daniel  Br}'an  has  neglected  and  refused  to  pay  the  same,  whereby 
the  condition  of  said  bond  has  been  broken,  and  this  plaintiff,  su- 
ing u  receiver  of  said  Assistance  Building  and  Loan  Association, 
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is  entitled  to  have  a  foreclosure  of  said  mortgage  decreed  by  this 
honorable  court,  and  judgment  and  execution  for  any  deficiency. 
Wherefore,  the  plaintiff  demands  judgment:  1.  That  the  liability 
of  the  said  defendant,  Daniel  Bryan,  under  and  by  virtue  of  the 
said  bond  or  obligaition,  be  determined  by  this  honorable  court, 
and  the  amount  thereof  fixed  and  ascertained;  2.  That  upon  the 
liability  of  the  defendant  therein  being  so  determined  and  ascer- 
tained, that  a  foreclosure  of  the  said  mortgage  be  decreed,,  and 
that  the  property  therein  described  be  sold,  and  the  proceeds  ap- 
plied first  to  the  payment  of  the  costs  and  expenses  of  these  pro- 
ceedings, next  to  the  payment  of  any  taxes  which  may  be  liens 
on  the  said  premises,  and  then  to  the  payment  of  whatever  sum 
of  money  may  then  be  due  upon  the  said  bond  and  mortgage  so 
held  by  this  plaintiff;  3.  That  the  defendant,  Daniel  Bryan,  may 
be  adjudged  to  pay  any  deficiency  which  may  exist  after  applying 
all  of  such  sales  moneys  as  hereinbefore  prayed  for,  and  that  the 
plaintiff  have  leave  to  enter  judgment  and  issue  execution  against 
the  said  defendant,  Daniel  Bryan,  therefor;  4.  That  the  defend- 
ant, Daniel  Bryan,  and  all  persons  claiming  under  him  subsequent 
to  the  commencement  of  this  action,  may  be  barred  and  fore- 
closed of  all  equity  of  redemption  or  other  interest  in  the  said 
mortgaged  premises;  5.  That  the  plaintiff  may  have  such  other 
and  further  relief  as  the  nature  of  his  case  may  demand  and  to 
this  honorable  court  seem  meet."  A  demurrer  to  the  complaint 
having  been  overruled,  the  defendant  appealed:  "1.  Because  the 
complaint  herein  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  circuit  judge  erred  in  overruling  de- 
fendant's demurrer  interposed  upon  that  ground;  2,  Because,  in 
overruling  the  demurrer  to  the  complaint,  his  honor  in  effect 
ruled  that  a  receiver  of  an  insolvent  building  and  loan  associa- 
tion, which  has  run  the  period  of  its  natural  life,  can  sue  the  bor- 
rowing members  of  said  association  for  further  payments,  not- 
withstanding the  fact  that  the  association  has  ceased  to  be  in  op- 
eration, and  no  equivalent  collections  are  made  from  the  nonbor- 
rowing  meanbers  of  said  association;  3.  Because  to  allow  the  col- 
lections sued  for  in  the  complaint  is  to  authorize  the  collection  of 
an  extortionate  and  usurious  rate  of  interest." 

litzsimons  &  Moffett,  and  H.  E.  Young,  for  the  appellant. 

Mordecai  &  Gadsden  and  B.  H.  Eutledge,  contra. 

***  GARY,  J.  This  is  an  appeal  from  an  order  of  the  circmt 
judge  overruling  a  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constdtuite  a  cause  of  action. 
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The  complaint  and  exceptions  Nos.  1,  2,  and  3  will  accompany 
the  report  of  the  case. 

^^'  The  appellant  contends  that  the  complaint  shows  upon  its 
face  that  the  mortgage  has  been  paid.  In  considering  this  ques- 
tion, this  court  must  determine  whetlier  the  monthly  payments 
for  subscriptions  to  the  shares  of  stock  should  have  been  appHed 
upon  the  mortgage.  The  autliorities  upon  this  question  are 
by  no  means  harmonious.  The  question  has  not  directly  been 
decided  in  this  state,  though  there  axe  authorities  bearing  up- 
on this  point.  The  authorities  in  our  state  have,  however, 
determined  two  questions:  1.  That  the  money  advanced  was  a 
loan;  2.  That  where  the  mortgage  is  to  secure  the  monthly  pay- 
ments of  interest  and  dues,  and  the  contract  is  declared  to  be 
usurious,  the  borrower  is  entitled  to  a  credit,  not  only  for  the 
amount  paid  as  interest,  but  also  for  the  amount  paid  for  sub- 
scription on  the  shares  of  stock,  in  ascertaining  the  amount  due 
on  the  mortgage. 

In  the  case  of  Columbia  etc.  Assn.  v.  Bollinger,  12  Rich.  Eq. 
126,  78  Am.  Dec.  463,  it  appears  that  in  December,  1854,  Bollin- 
ger, who  was  a  member  of  the  association  and  holder  of  ten  shares 
of  the  capital  stock,  bid  off  $2,000  of  the  funds  of  the  corpora- 
tion at  the  premium  of  thirty-five  per  cent.  The  contract,  in  the 
beginning,  allowed  a  discount  of  $700  on  an  advance  of  $1,300, 
which  was  called  a  purchase  of  $2,000  of  the  funds  of  the  corpo- 
ration. This  sum  of  $2,000,  and  interest  at  six  per  cent  was  to 
be  repaid  in  sums  of  twenty  dollars  at  the  end  of  each  month 
succeeding  the  14th  of  December,  1854,  the  date  of  the  bond  and 
mortgage.  These  were  the  provisions  of  the  bond.  Before  the 
second  Monday  of  December,  1854,  the  defendant  had  made 
thirty-two  monthly  payments,  amounting  to  $320.  After  the  ex- 
ecution of  the  bond  and  mortgage,  the  monthly  payments  requir- 
ed by  the  condition  thereof  were  duly  made  until  November, 
1856.  This  constituted  a  further  sum  paid  of  $460.  The  actual 
payments  on  the  loan  or  advance  amounted  to  $1,480.  Bollin- 
ger seit  up  the  plea  of  usury,  which  was  sustained.  Ohdef 
Justice  O'Neall,  delivering  the  opinion  of  the  court,  aft^r  recit- 
ing the  provision  of  the  usury  law  then  of  force,  concludes  aa 
follows:  "Under  this  provision,  the  corporation  will  be  entitled 
to  rpcover  the  sum  actually  loaned,  deducting  the  payments 
made.  The  result  will  be,  that  $1 .300  will  be  the  principal,  on 
which  payments  to  the  ****  amount  of  $1,480  have  been  made; 
BO  the  corjmration  has  been  overpaid  $180.  The  consequence  is, 
that  the  complainant's  bill  must  be  dismissed."    It  will  thus  be 
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seen  that,  in  determining  the  amount  due  under  the  mortgage, 
the  association  was  required  to  deduct,  not  only  the  amount  of 
the  dues  paid  after  the  execution  of  the  mortgage,  but  also  the 
amount  of  those  paid  before  the  execution  of  the  mortgage. 

In  the  case  of  Mechanics'  etc.  Assn.  v.  Dorsey,  15  S.  C.  462,  it 
appears  that  in  1878  the  defendant  obtained  a  loan  of  $1,000 
from  the  said  company,  and,  to  secure  this  loan,  gave  his  bond, 
with  moortgage  of  real  estate,  conditioned  to  pay  to  the  association 
monthly  the  sum  of  $17.25,  itemized  as  follows:  $5  for  monthly 
subscription  on  his  share;  $5  for  interest  on  the  sum  advanced 
to  him,  at  the  rate  of  six  per  cent  per  annum;  and  $7.25  for  the 
monthly  premium  which  he  contracted  to  give  for  the  loan — ^in 
all,  $17.25.  He  obtained  this  sum  at  public  sale,  agreeing  to 
give  a  premium  of  $1.45,  which  premium  was  to  be  paid  month- 
ly, and  amounted  to  $7.25  for  five  shares.  For  this  amount  and 
for  the  monthly  interest,  as  also  the  monthly  subscription  on  his 
five  shares,  he  gave  the  bond  and  mortgage  above  mentioned;  the 
monthly  payments,  as  therein  stated,  being,  in  the  aggregate, 
$17.25.  The  defendant  failed  to  meet  his  bond,  and  suit  wias 
commenced  to  foreclose  the  mortgage.  The  defendant  pleaded 
usury.  The  following  appears  in  the  decree  of  the  circuit  judge, 
which  was  aifirmed  on  appeal  to  the  supreme  court:  *1t  is  the 
opinion  of  this  court  that  the  interest  paid  to  the  association 
plaintiff  by  the  defendant,  John  Dorsey,  should  be  credited  upon 
the  dues  that  should  legally  have  been  collected  by  the  plain- 
tiff, to  wit,  $5.83  per  month,  which  is  the  interest  monthly  on 
$1,000,  at  the  rate  of  seven  per  cent  per  annum.  The  amount 
in  interest,  installments,  and  premium  paid  into  the  association 
plaintiff  from  January,  1878,  to  November,  1879,  by  the  defend- 
ant, John  Dorsey,  was  $174.75.  The  amount  to  which  the  asso- 
ciation was  entitled  from  the  same  date  to  November,  1879,  at 
seven  per  cent  per  annum,  was  $134.09,  leaving  a  balance  of 
$40.66  in  favor  of  John  Dorsey.  It  is,  therefore,  ordered,  ad- 
judged, and  decreed:  1.  That  the  complaint  be  dismissed,  with 
costs;  2.  ^^'^  That  the  balance  of  $40.66  be  placed  to  the  credit 
of  the  defendant,  John  Dorsey,  on  the  books  of  the  association 
plaintiff,  who  shall  apply  the  same,  at  the  rate  of  $5.83  monthly, 
to  the  satisfaction  of  the  defendant's  dues,  until  the  said  amount 
of  $40.66  shall  have  been  exhausted."  The  complaint  in  that 
case  alleged  that  the  defendant,  at  the  time  tlie  action  was 
brought,  to  wit,  September,  1879,  was  in  arrears  nine  months  of 
«uibscription,  interest,  and  premium,  and  that  the  principal  sum 
was,  therefore,  due  also. 
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Chief  Justice  Simpson,  delivering  the  opinion  of  the  court  in 
that  case,  says:  **We  regard  the  question  here  as  settled  by  \he 
case  of  Columbia  etc.  Assn.  v.  Bollinger,  12  Rich.  Eq.  124,  78 
Am.  Dec.  463,  in  which  a  very  learned  and  able  opinion  of  the 
distingmshed  chancellor  on  the  circuit.  Chancellor  Carroll,  was 
overruled  by  the  supreme  court.  That  case  and  this  are  almost 
identical.  The  charters  of  the  two  camrpanies  were  nearly  the 
same;  the  by-laws  almost  exactly  alike.  A  stockholder  in  that 
company,  aa  in  this,  borrowed  in  advance  a  certain  sum  of  money, 
which  he  expected  would  ultimately  be  his.  He  borrowed  at  pub- 
He  bidding,  as  in  this.  He  contracted,  as  here,  by  bond  and  mort- 
gage, to  pay  the  monthly  interest.  The  premium,  instead  of  be- 
ing paid  monthly,  was  deducted  at  the  time  of  the  contract.  This 
was  paid  in  cash,  instead  of  by  monthly  installments.  This  is 
the  only  difference  between  the  cases.  Is  this  a  difference  in 
principle?  We  do  not  so  understand  it.  The  court  in  that  case 
held  the  contract  usurious;  Judge  O'Neall,  with  that  strong  con- 
viction which  characterized  all  of  his  opinions,  declaring  *that 
there  was  no  doubt  aboui  it';  and,  but  for  the  earnest  and  able  de- 
cree of  Chancellor  Carroll,  he  would  not  have  thought  it  neces- 
sary even  to  look  into  the  authorities  on  the  subject.  The  argu- 
ment of  Chancellor  Carroll,  and  the  opinion  of  the  supreme  court 
overruling  it,  present  the  two  opposing  views  on  this  subject. 
The  decree  of  Chancellor  Carroll  is  based  upon  two  prominent 
grounds:  1.  That  the  dealing  of  the  parties  was  a  transaction  be- 
tween partners  and  in  reference  to  partnership  funds,  and  was 
not  a  loan.  He  cited  Silver  v.  Barnes,  6  Bang.  N.  C.  180,  and  sev- 
eral English  authorities.  2.  That  the  money  advanced  to  Bol- 
linger was  ***  but  that  which  he  (Bollinger)  would  get  when  the 
corporation  wound  up,  and  if  he  was  willing  to  deduct  $300 — the 
premium — because  he  was  getting  the  money  in  advance,  tJiere 
was  nothing  illegal  in  this.  In  that  case,  as  has  already  been 
stated,  the  premium  was  deducted  at  the  time  the  contract  was 
made,  instead  of  being  contracted  to  be  paid  in  monthly  install- 
ments, as  the  interest  was  to  be  paid.  The  chancellor  thought 
that,  in  this  respect,  it  was  like  a  pwrty  agreeing  to  take  less  for  a 
debt  than  the  amount  actually  due,  and,  having  executed  the  con- 
tract, he  could  not  afterward  dispute  or  repudiate  it.  These  po- 
BBlions,  which  are  the  only  ones  that  can  be  taken  with  any  plaus- 
ibility in  support  of  such  a  contract,  after  full  consideration  by 
the  supreme  court,  were  overruled,  and  the  contract  of  Bollinger 
ynB  declared  usurious.  We  are  bound  by  this  decision."  In  the 
case  of  Thompson  v.  Gillison,  28  S.  C.  542,  the  monthly  stock 
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payments  were  calculated  as  payments  on  the  bond,  in  tegting 
the  question  of  usury. 

The  au'thorities  establish  the  following  propositions:  1.  That 
the  appointment  of  a  receiver  terminates  the  contract  with  the 
mortgagor,  as  originally  contemplated;  2.  That  the  mortgagor, 
who  is  also  a  shareholder,  is  not  liable  for  monthly  dues  accruing 
after  the  appointment  of  a  receiver;  3.  That  upon  the  determina- 
tion of  his  contract  "with  the  association,  as  originally  contem- 
plated, the  mortgagor  is  entitled  as  credits  on  his  mortgage,  both 
for  the  amounts  paid  as  interest,  and  also  as  dues  on  his  shares  of 
stock;  4.  That  where  the  amounts  paid  by  the  mortgagor  as  in- 
terest and  dues  aggregate  a  sum  equal  to  the  amount  the  mort- 
gage was  given  to  secure,  a  complaint  for  foreclosure  of  the  mort- 
gage will  not  be  sustained;  5.  That  if  the  association  goes  into 
the  hands  of  a  receiver  before  the  interest  on  the  amount  actually 
advanced,  at  the  rate  specified  in  the  contract,  and  for  the  length 
of  time  the  contract  was  in  full  force  and  effect,  equals  the 
amount  of  the  premium,  then  the  amount  due  under  the  mort- 
gage is  to  be  ascertained  by  calculating  interest  on  the  amount 
aictually  advanced,  at  the  rate  agreed  upon,  for  the  length  of 
time  the  contract  remained  of  force  as  originally  entered  into, 
and  deducting  from  such  *^^  amount  all  payments  of  interest 
and  dues;  the  amount  paid  as  interest  and  dues  not  to  bear  inter- 
est, in  such  a  contract  as  this,  the  interest  would  be  calculated 
at  the  rate  of  ten  per  cent  per  annum;  6.  The  assignment  and 
transfer  of  the  shares  of  stock  by  the  mortgagor  as  collateral  se- 
curity for  the  loan,  and  consolidating  the  interest  and  dues  in 
the  mortgage,  show  that  the  amount  paid  monthly,  consisting  of 
interest  and  dues,  is  to  be  regarded  as  what  is  called  "redemption 
money,"  and  raises  an  implied  agreement  that  such  payment  shall 
be  credited  on  the  mortgage. 

In  support  of  our  positions  on  these  questions,  we  cite  the  fol- 
lowing authorities:  Thompson  on  Building  Associations,  c.  8, 
sees.  30,  42,  50,  c.  12,  sees.  5,  13;  Endlich  on  Building  Associa- 
tions, sees.  333,  373,  496,  498,  502;  2  Am.  &  Eng.  Ency.  of  Law, 
629,  642;  Eandall  v.  National  etc.  Protective  Union,  42  Neb. 
809;  Brownlie  v.  Eussell  (1883),  L.  R.  8  App.  Cas.  248.  The 
leading  authorities  sustaining  a  contrary  rule  as  to  payments  are 
Strohen  v.  Franklin  etc.  Assn.,  115  Pa.  St.  273;  Rogers  v.  Hargo, 
92  Tenn.  35;  Towle  v.  American  etc.  Soc.,  61  Fed.  Rep.  446. 

The  complaint  shows  upon  its  face  that  the  payments  made  by 
the  defendant  exceed  the  amount  due  under  the  mortgage.     We 
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decide  nothing  as  to  the  demurrer  to  the  answer.     This  actioii  of 
for^losure  cannot,  therefore,  be  sustained. 

It  is  the  judgment  of  this  court,  that  the  judgment  Oif  the  cir- 
cuit court  be  reversed,  and  the  complaint  dismissed. 

BUILDING  AND  LOAN  ASSOCIATIONS -RIGHTS  OF  MEM- 
BERS— OBLIGATION  TO  PAY  DUES.— The  obligation  to  pay  dues 
«nds  with  the  existence  of  the  association :  Extended  note  to  Bobertson 
y.  American  Homestead  Assn.,  69  Am.  Dec.  153. 


McCreery  v,  Davis. 

[44  SOTTTB  Carolina,  195.] 

MARRIAGE  IS,  by  the  laws  of  South  Carolina,  a  civil  contract, 
which  neither  the  parties  nor  th«  courts  can  absolutely  dissolve. 

DIVORCE  GRANTED  IN  ANOTHER  STATE.  EFFE(T?  OF. 
Where  a  resident  of  South  Carolina  married  in  New  York,  and  took  his 
wife  to  the  former  state,  in  which  she  afterward  left  him,  and  removed 
to  a  third  state,  where  she  procured  upon  constructive  service  of  process, 
a  decree  of  divorce  on  the  ground  of  cruelty,  that  not  beinp  recognized  as 
a  ground  of  divorce  either  in  New  York  or  South  Carolina,  the  husband, 
never  having  been  in  the  state  where  it  was  entered,  such  decree  will  be 
treated  as  void  in  South  Carolina,  and  the  husband  as  incompetent  to 
give  a  perfect  title  to  real  estate  unless  his  wife  releases  her  claim  of 
dower. 

JUDGMENT  RENDERED  IN  ANOTHER  ST.VTE  may  be  at- 
tacked in  this  state  for  want  of  jurisdiction  either  of  the  person  or  the 
subject  matter. 

THE  COURTS  OF  THIS  STATE  HAVE  NO  JURISDICTION 
over  a  person  who  is  nut  a  resident  thereof,  and  who  baa  never  sub* 
mitted  himself  to  their  jurisdiction. 

DOWER,  ESTOPPEL  TO  CLAIM.— A  wife  who  has  procured  a 
decree  of  divorce  in  another  siate,  which  is  regarded  as  voiti  by  the 
courts  of  South  Carolina,  is  not  there  estopped  frum  claiming  her  right 
of  dower  in  the  lands  of  her  husband. 

Lylea  &  Muller,  for  the  appellant 

H.  Cowper  Patton,  contra. 

i»8  POPE,  J.  On  the  third  day  of  January,  1893,  the  plain- 
tiff and  defendant  entered  into  a  written  agreement,  **•  where- 
by the  plaintiff,  for  a  valuable  consideration,  agreed  to  sell  and 
convey  to  the  defendant,  free  of  encumbrance  or  defect  of  title 
of  any  character,  two  certain  lots  of  land,  situate  in  the  county 
of  Bichland,  in  the  state  of  South  Carolina.  When  the  plain- 
tiff tendered  his  deeds  of  conveyance  of  said  two  lots  of  land 
to  the  defendant,  the  defendant  refused  to  accept  said  deeds, 
claiming  that  the  same  were  not  £ree  from  encumbrance  or 
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defeot  of  title,  in  this  respect,  namely,  tliat  thei^  was  no 
reiniin<aiation,  indorsed  on  said  deed,  of  the  dower  of  Ehoda 
Baldwin  itcCreery,  the  wife  of  the  plaintiff;  and  the  said 
defendant  still  refused  said  deeds  after  he  had  exhibited  to 
him  a  certified  copy  of  a  judgment  of  the  circnit  court  of 
Cook  County,  in  the  state  of  Illinois,  in  an  action  wheredn 
tihe  said  Ehoda  Baldwin  McCreery  was  pladntiff,  and  the  said 
Charles  W.  McCreery  was  defendant,  rendered  at  the  May  term, 
1891,  of  said  court,  and  whereby  the  bond  of  matrimony  thereto- 
fore existing  between  the  said  Ehoda  and  Charles  was  dissolved. 

On  the  3d  of  February,  1893,  the  plaintiff,  Charles  W.  Mc- 
Creery, commenced  his  action,  by  summons  and  complaint, 
against  the  defendant,  J.  Henry  Davis,  in  the  court  of  common 
pleas  for  Eichland  county,  in  tlie  state  of  South  Carolina,  for  a 
judgment  requiring  the  said  J.  Henry  Davis  to  specifically  per- 
form his  contract,  and  that  when  the  plaintiff,  Charles  W.  Mc- 
Creery, sho'uld  deliver  his  deed,  with  full  warranty,  for  said  'two 
lots  of  land  to  the  defendant,  J.  Henry  Davis,  he  should  accept 
the  .same  and  pay  the  purchase  money  therefor  to  Charles  "W.  Mc- 
Creery. The  defendant,  in  his  answer,  admitted  the  facts  set  up 
in  the  complaint,  "except  that  he  denies  that  the  title  offered  him 
by  the  said  plaintiff  is  free  from  defects  or  encumbrances;  and  he 
alleges  that  the  said  deeds  of  conveyance  offered  him  by  said  plain- 
tiff are  defective  in  this,  that  the  said  plaintiff  is,  and  at  the  time 
mentioned  in  said  complaint  was,  a  married  man,  and  that  his 
wife  was,  and  is  now,  alive,  and  that  said  deeds  orf  conveyance 
bear  no  renunciation  of  dower  by  his  said  wife."  The  cause,  be- 
ing thus  at  issne,  came  on  to  be  heard  by  his  honor.  Judge  With- 
erspoon,  at  the  spring,  1893,  term  of  the  court  of  common  pleas 
for  Eichland  county,  in  ^^^  the  state  of  South  Carolina,  on  the 
pleadings,  and  on  the  following  written  agreement  as  to  the  ad- 
mitted facts: 

"1.  That  on  or  about  the  fourth  day  of  February,  1885,  the 
plaintiff,  then,  and  ever  since,  a  citizen  of  the  city  of  Columbia, 
state  of  South  Carolina,  was  lawfully  married  in  the  city  of 
.  Brooklyn,  in  the  state  of  New  York,  to  one  Ehoda  Baldwin,  then 
a  citizen  of  Brooklyn,  and  state  of  New  York.  That  very  shortly 
thereafter,  the  plaintiff,  with  his  wife,  returned  to  the  said  city 
of  Columbia,  state  of  Sonth  Carolina,  his  said  place  of  residence, 
where  they  lived  together  as  husband  and  wife  until  on  or  about 
the  seventh  day  of  June,  1887,  at  which  date  his  said  wife  left 
his  house  and  home,  and  moved  to  the  city  of  Chicago,  Cook 
county,  state  of  Illinois.     That  on  the  fourteenth  day  of  March, 
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1891,  the  said  Ehoda  McCreery,  plaintiff's  wife,  filed  in  the  cir- 
cuit court  of  said  Cook  county,  state  of  Illinois,  a  court  of  record 
end  general  jurisdiction,  her  bill  of  complaint  against  the  plain- 
tiff for  a  divorce  a  vinculo  matrimonii  from  him,  in  which  com- 
plaint she  alleged  that  she  was  an  actual  resident  of  the  county 
of  Cook,  and  had  been  for  more  than  twenty  months  then  last 
past  a  resident  of  the  state  of  Illinois;  that  on  the  fourth  day  of 
February,  1885,  she  was  lawfully  married  to  the  said  Charles  "W. 
McCreery,  and  froon  that  time  until  about  the  seventh  day  of 
June,  1887,  she  lived  with  the  said  Charles  W.  McCree(ry  as  his 
wife,  at  which  time  she  was  compelled  to  leave  him  on  account  of 
his  extreme  and  repeated  cruelty  to  her,  and  further  alleging 
and  setting  forth  in  detail  his  acts  of  cruelty  toward  her,  extreme 
and  repeated  cruelty  being  one  of  the  causes  for  which  divorces 
are  granted  in  the  statute  law  of  said  state  of  Illinois.  That 
thereupon  there  issued  out  of  said  court,  and  under  the  seal 
thereof,  the  people's  writ  of  summons,  directed  to  the  sheriff  of 
said  Cook  county,  to  execute.  That  said  summons,  and  due  no- 
tice of  the  filing  thereof  and  of  the  complaint,  were  served  upon 
the  plaintiff  by  publication,  in  strict  accordance  with  the  laws 
of  the  state  of  Illinois,  but  this  plaintiff  did  not  appear,  answer, 
or  demur  to  said  complaint.  That  thereafter,  to  wit,  at  the  May 
term,  1891,  thereof,  there  was  filed  in  said  circuit  court  of  Cook 
county  a  decree  affirmatively  finding  the  facts  alleged  in  the  cam- 
plaint  of  the  *^*  said  Ehoda  McCreery,  and  ordering,  adjudg- 
ing, and  decreeing  that  the  bond  of  matrimony  theretofore  exist- 
ing between  the  said  Rhoda  McCreery  and  this  plaintiff  be  dis- 
solved, a  copy  of  which  decree  is  hereto  attached  as  exhibit  *B,' 
and  made  a  part  of  this  agreement. 

"2.  That  plaintiff  was  seised  in  fee  of  the  premises  first  de- 
scribed in  said  agreement  prior  to  the  date  of  the  said  decree  of 
divorce,  and  that  he  acquired  title  to  the  premises  second  de- 
scribed in  said  agreement  subsequent  to  the  date  of  said  decree  of 
divorce. 

"3.  That  by  the  statute  law  of  the  state  of  Illinois  (1  Starr  and 
Curtis'  Annotated  Statutes,  p.  904,  par.  14),  it  is  provided:  *If 
any  husband  or  wife  is  divorced  for  the  fault  or  misconduct  of 
the  other,  except  when  the  marriage  was  void  from  the  begin- 
ning, he  or  she  shall  not  thereby  lose  dower  nor  the  benefit  of 
any  such  jointure;* but  if  such  divorce  sliall  be  for  his  or  her  own 
fault  or  misconduct,  such  dower  or  jointure,  and  any  estate 
granted  by  the  laws  of  this  state  in  the  real  or  personal  estate  of 
the  other,  shall  be  forfeited.'    That  in  volume  1,  at  page  896, 
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paragraph  1,  of  said  Starr  and  Curtis'  Annotated  Statutes,  it  is 
provided:  'That  the  estate  of  curtesy  is  hereby  abolished,  and  the 
surviving  husband  or  wife  shall  be  endowed  of  the  third  part  of 
all  the  lands  whereof  the  deceased  husband  or  wife  was  seised  of 
Sin  estate  of  inheritance  at  any  time  during  the  marriage,  unless 
the  same  shall  have  been  relinquished  in  legal  form.* 

"4.  That  by  act  of  the  legislature  of  the  state  of  New  York, 
passed  in  1828,  now  section  1756  of  the  Code  of  Procedure  of 
said  state,  it  is  provided:  In  either  of  the  following  cases,  a  hus- 
band or  wife  may  maintain  an  action  against  the  other  party  to 
the  marriage,  to  procure  a  judgment  divorcing  the  parties,  and 
dissolving  the  marriage,  by  reason  of  the  defendant's  adultery:  1. 
Where  both  parties  were  residents  of  this  state  when  the  offense 
was  committed;  2.  Where  the  parties  were  married  in  this  state; 
3.  Where  the  plaintiff  was  a  resident  of  this  state  when  the  of- 
fense was  committed,  and  is  a  resident  thereof  when  the  action  is 
commenced;  4.  Where  the  ^^^  offense  was  committed  within  the 
state,  and  the  injured  party  when  the  action  is  commenced  is  a 
resident  of  the  state.' 

"5.  It  is  admitted  that  the  deed  tendered  by  the  plaintiff  did 
not  have  a  renunciation  of  dower  by  I^Irs.  Ehoda  McCreery,  wife 
of  grantor. 

"  'Exhibit  B. — State  of  Illinois,  Cook  County.  Circuit  Court 
of  Cook  County,  May  Term,  A.  D.  1891.  Ehoda  McCreery  v. 
Charles  W.  McCreery — Bill.  This  day  came  again  the  said  com- 
plainant, by  John  C.  Hendrix  and  Charles  Bary,  Esq.,  as  solici- 
tors, and  it  appearing  to  the  court  that  said  defendant  has  had 
due  notice  of  the  pendency  of  this  suit,  by  publication  and  mail- 
ing notice,  according  to  the  statute  in  such  case  made  and  pro- 
vided, that  the  default  of  said  defendant  was  taken,  and  the  com- 
plainant's bill  of  complaint  herein  taken,  as  confessed  by  said  de- 
fendant. And  the  court  having  heard  the  testimony  in  open 
court,  in  support  of  said  bill  of  complaint  (a  certificate  of  which 
evidence  is  filed  herein),  and  now  being  fully  advised  in  the  prem- 
ises, doth  find  that  the  oamplainaiit  is  an  actual  resident  of  Cook 
county,  and  has  been  a  resident  of  the  state  of  Illinois  for  over 
one  whole  year  prior  to  the  fihng  of  the  bill  in  this  case,  and  that 
defendant  has  been  guilty  of  extreme  and  repeated  cruelty  toward 
the  complainant,  as  charged  in  the  complainant's  bill  of  com- 
plaint. On  motion  of  said  solicitors  for  the  complainant,  it  is 
ordered,  adjudged,  and  decreed,  and  this  court,  by  virtue  of  the 
power  and  authority  therein  vested,  and  the  statute  in  such  case 
made  and  provided,  doth  order,  adjudge,  and    decree  that  the 
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bond  of  matrimony  heretofore  existing  between  the  complainant, 
Rhoda  MeCreery,  and  the  defendant,  Charles  W.  McCreery,  be, 
and  the  same  are  hereby,  dissolved,  and  the  same  are  dissolved 
accordingly.'  ** 

Thereafter,  to  wit,  on  the  thirty-first  day  oi  May,  1893,  his 
honor.  Judge  Witherspoon,  decreed:  "Considering  the  marriage 
of  Charles  W.  McCreery  as  contracted  either  in  this  state  or  in 
New  York,  I  conclude,  as  matter  of  law,  that  the  judgment  of 
divorce  granted  in  Cook  county,  in  the  state  of  Illinois,  upon  the 
application  of  plaintiff's  wife,  Mrs.  Rhoda  McCreery,  does  not 
dissolve  the  matrimonial  relation  of  her  husband,  the  plaintiff, 
Charles  W.  McCreery,  as  a  citizen  of  this  state.  I  further  *^^ 
conclude,  as  matter  of  law,  that  the  plaintiff  is  not  entitled  to 
compel  specific  perfonnance  of  the  agreement  by  the  defendant, 
J.  Henry  Davis,  and  that  plaintiff's  complaint  must  be  dismissed, 
with  costs.  The  doctrine  of  estoppel  need  not  be  considered,  as 
she  is  not  a  party  to  this  action.  It  is  ordered  and  adjudged  that 
the  plaintiff's  complaint  be  dismissed,  with  costs." 

Thereupon,  the  plaintiff  appealed  to  this  court  upon  ten 
grounds,  which  are  designed  to  present  in  its  different  phases  the 
question  of  the  duty  of  our  courts  (we  mean  the  courts  of  this 
state)  to  recognize  as  valid  the  judgment  of  the  circuit  court  for 
Cook  county,  in  the  state  of  Illinois,  whereby  Rhoda  McCroery 
and  Charles  W.  McCreery  were  declared  no  longer  man  and  wife. 

So  far  as  marriage  and  the  estate  of  the  wife  in  the  lands  of 
which  her  husband  was  seised  in  fee  during  coverture,  which  is 
called  dower,  are  concerned,  as  fixed  under  the  laws  of  this  com- 
monwealth, they  are  what  were  fixed  for  each  under  the  common 
law  of  the  mother  country.  The  doctrines  of  the  common  law 
pertaining  to  marriage  and  dower  are  too  well  understood  to  need 
any  extended  reference.  The  union  of  one  man  with  one  woman 
for  life  in  matrimony  is  a  mystery.  In  nature,  man  and  woman, 
each  for  himself  and  herself,  are  endowed  with  those  qunlilies 
that  attract  and  attach  each  to  the  other.  They  were  made  for 
each  other.  In  marriage,  we  speak  it  reverently,  they  gratify  the 
propensities  which  are  unlawful  otherwise  to  gratify.  They  pro- 
create by  this  union  the  species,  and  thereby  perpetuate  the  race. 
Their  mysterious  union  is  the  source  of  unalloyed  pleasure,  in 
the  uplifting  and  development  of  the  natures  of  both  parties  cora- 
poeing  it.  Its  very  design  is  its  continuance  until  dissolved  by 
death.  It  is  a  unit  in  social  life.  A  combination  of  such  unit» 
make  up  society.  Government  itself  is  but  the  creation  of  so- 
ciety, -wixereby   life,  liberty,  and   property  are  protected.    The 
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form  of  such  government  is  the  choice  of  the  units  composing  it, 
and  all  laws  are  but  the  expression  of  rules  which  the  many  units, 
as  composing  *^  society,  may  prescribe  for  their  control.  No 
individual  human  creature  can  attain  excellence  in  life,  in 
thought,  in  action,  without  an  ideal  before  his  or  her  eyes,  at 
which  they  make  effort  to  attain.  Without  this  ideal,  the  indi- 
vidual may  be  said  to  drift.  Society  being  made  up  of  these  in- 
dividual human  creatures,  and  government  being  their  creature, 
these  ideals  become  incorporated  in  the  framework  of  their  gov- 
ernment. One  of  the  ideals  before  the  minds  of  the  mem'bers  of 
society  is  progressive  development.  Granted  that  it  is  never  fully 
attained,  still  progress  toward  the  goal  fixed  by  the  ideal  is,  in 
the  nature  of  things,  improvement.  Now,  all  admit  that  the 
true  ideal  in  marriage  is  such  a  perfect  union  that  leads  to  the  in- 
destructibility of  the  relation  of  man  and  wife;  for,  in  its  very 
inception,  such  is  the  declared  purpose  of  the  parties  to  it,  and  of 
the  society  in  which  it  occurs.  Such  is  in  exact  accordance  with 
the  moral  law:  "And  they  twain  shall  be  one  flesh."  England 
held  this  view  for  centuries,  and  while  she  held  it  the  thirteen  col- 
onies in  America  were  planted,  each  adopting  this  view  of  the 
mother  country.  Of.  these  thirteen  colonies,  South  Carolina  was 
one,  and,  with  the  exception  of  the  interval  between  the  years 
1873  and  1878,  she  has  constantly  retained  tliis  view.  If  others 
have  drifted,  she  cannot  be  so  charged  to  have  done. 

The  appellant  here  contends  that  marriage  is  not  a  civil  con- 
tract, but  a  status,  a  condition;  that  marriage  is  a  res  that  accom- 
panies the  husband  and  wife,  or  either  of  them,  wherever  they, 
or  either  of  them,  may  be  domiciled.  Is  marriage  a  status,  not 
a  contract?  Is  it  true  that,  although  formed  by  a  contract  by 
one  man  and  one  woman,  whereby  they,  each,  for  life  become 
husband  and  wife,  that  when  the  union  is  complete,  the  man  has 
the  status  of  husband,  and  the  woman  the  status  of  wife,  separate 
and  apart  from  the  civil  contract?  Is  it  true  that  this  status,  in 
each,  may  be  said  to  exist  when  separate  and  apart?  Is  it  true 
that  this  status  in  both,  or  either  one  of  them,  is  a  res?  Is  it 
true  that  either  one  of  them,  by  becoming  domiciled  in  a  state 
different  from  that  in  which  the  other  is  then  domiciled,  thereby 
gives  a  jurisdiction  to  the  court  of  the  state  of  the  new  domicile 
of  the  status  of  such  husband  or  wife  ^^^  then  domiciled,  by 
which  the  res  is  under  the  control  of  the  courts  of  the  new  domi- 
cile, through  which  the  res  may  be  destroyed  therein?  Is  it  so 
that,  under  the  constitution  of  the  United  States,  and  its  subse- 
quent legislation  to  enforce  it,  whereby  the  acts  and  judgments 
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of  one  state  must  be  given,  by  every  other  state,  the  same  force 
and  effect  had  in  the  state  where  the  act  was  x>assed  or  the  judg- 
ment rendered,  a  judgment  of  the  state  of  Illinois,  rendered  in  an 
action  of  Rhoda,  the  wife,  against  Charles,  the  husband,  for  an 
absolute  divorce,  granting  said  divorce,  to  which  action  he  did  not 
appear,  answer,  or  demur  (he  being  then  domiciled  in  South 
Carolina),  must  be  recognized  by  the  courts  of  South  Carolina 
es  ralid  in  South  Carolina,  notwithstanding  the  state  of  South 
Carolina  grants  no  divorces,  and  especially  for  the  cause  of 
saevita,  on  which  ground  this  alleged  divorce  was  granted?  Or, 
on  the  other  hand,  is  it  true  that  the  doctrine,  that  once  married 
always  married  until  one  of  the  parties  dies,  obtains  so  firmly  in 
this  state  that  if  the  court  of  any  state  grants  a  divorce  to  either 
Charles  or  Ehoda  McCreery  for  any  cause  save  that  of  adultery, 
such  judgment  will  not  be  respected  here?  We  use  the  qualifying 
words  "of  adultery,"  because  divorces  are  recognized  by  the  state 
of  New  York,  where  this  marriage  was  solemnized,  for  this  cause 
alone. 

We  have  been  delighted  with  the  t»ne,  the  ability,  and  tlie 
fidelity  with  which  each  side  to  the  controversy  has  presented 
its  views.  That  we  have  been  interested  is  true.  That  we  have 
been  left  in  some  doubt,  at  times,  is  true;  but  that  the  conclusion 
we  have  reached  is  now  entirely  satisfactory  to  us  is  equally  tnio. 

These  parties,  Charles  W.  and  Rhoda  McCreery,  were  married 
in  the  staite  of  New  York,  but  immediately  thereafter  removed 
to  and  were  domiciled  in  South  Carolina,  the  home  of  the  said 
Charles  W.  McCreery.  We  are  inclined  to  think  that  this  con- 
tract of  marriage  wears  a  twofold  aspect  or  character,  partaking 
of  certain  characteristics  under  the  laws  of  New  York,  and  par- 
taking again  of  certain  characteristics  under  the  laws  of  the  state 
of  South  Carolina,  where  it  was  to  be  performed:  Story's  Con- 
flict of  Laws  sec.  299;  2  Kent's  Commentaries,  4G0.  But  ^^ 
concerning  this  phase  of  this  matter,  we  do  not  feel  that  it  will  be 
profitable  te  devote  any  time  to  its  discussion,  for  the  divorce  in 
this  case,  if  it  be  a  divorce,  was  for  a  cause  not  recognized  in  the 
state  of  New  York  or  that  of  South  Carolina,  Confessedly,  the 
contract  was  entered,  therefore,  when  saevitia  was  not  recognized 
as  a  groaind  for  divorce.  If  Mr.  Bishop,  or  Mr.  Black,  ox  Mr. 
Fnyman,  be  correct  in  their  respective  views  that  marriage  cre- 
ates a  rclaition  between  husband  and  wife  which  clothes  each  one 
of  them  with  a  stitus,  and  that  this  status  in  each  one  of  them 
is  entitled  to  be  treated  as  a  res,  then  it  will  be  a  matter  of  no 
momeot  where  this  marriage  was  celebrated,  whether  in  New 


Nov.  1894.]  McCbeeby  v.  Davis.  801 

York,  OT  in  South  Carolina,  or,  for  that  matter,  in  any  other 
country. 

This  view  is  presented  most  ably  by  Mr.  Bishop  in  his  work 
on  Marriage,  Divorce,  and  Separation,  to  which  we  will  have 
oocasion  hereafter  to  refer;  and  saich  is  his  will  power  and  his 
rugged  strength  in  stating  his  proposition,  together  with  the 
masterly  arrangement  observed  in  presenting  them,  that  it  is  with 
diffi-oulty  one  escapes  his  conolusions.  We  cannot  but  be  im- 
pressed, however,  with  the  view  that  he  has  taken  too  much  for 
granted  when  he  announces  that,  although  marriage  is  entered 
into  by  the  parties  to  it  under  a  contract,  yet  that  as  soon  as  the 
contract  is  executed,  at  once  there  is  breathed  into  the  relation 
an  import  far  higher  than  a  contractual  relation — in  fine,  that  a 
status  becomes  thereby  assigned  to  the  parties,  over  and  above 
and  beyond  that  of  any  contract.  He  cites  in  support  of  his 
theory  the  fact  that  all  contracts  may  be  annulled  by  the  parties 
who  create  them  except  marriage,  under  which  neither  party  to 
it,  nor  both  parties  to  it,  can,  of  themselves,  terminate  it,  and  that 
the  law  alone  can  extinguish  the  contract  of  marriage.  lie 
masses,  so  to  speak,  the  difficulties  in  viewing  it  as  a  contract  as 
follows:  "Marriage,  as  distinguished  from  the  agreement  to  marry, 
and  from  the  act  of  becoming  married,  is  the  civil  status  of  one 
man  and  one  woman  legally  united  for  life,  with  the  rights  and 
duties  which,  for  the  establishment  of  families  and  the  multipli- 
cation and  education  of  the  species,  are,  or  from  time  to  time  may 

thereafter  be,  assigned  by  the  law  to  matrimony ^yp  know 

that  the  foregoing  definition  ^^"^  of  marriage  is  correct,  because 
it  accurately  describes  what  the  courts  constantly  decide  i'liat 
marriage  executed  is  not  a  contract,  we  know,  because  the  par- 
ties cannot  mutually  destroy  it;  because  the  act  of  God  incapaci- 
tating one  to  discharge  its  duties  will  not  release  it;  because  there 
is  no  accepted  performance  which  will  end  it;  because  a  minor 
of  marriageable  age  can  no  more  recede  from  it  than  an  adult; 
because  it  is  not  dissolved  by  failure  of  the  original  consideration; 
because  no  suit  for  damages  will  lie  for  the  nonfulfillment  of  its 
duties;  because  its  duties  are  not  derived  from  its  terms  but  from 
.the  law;  because  legislation  may  annul  itself  at  pleasaire;  and  be- 
cause none  of  its  other  elements  are  those  of  contract  but  all  are 
of  status." 

Now,  this  author  admits  that  Bigelow,  J.,  in  Little  v.  Little, 
13  Gray,  264,  correcrtily  stated  the  proposition,  that  "all  authori- 
ties concur  in  the  conclusion  that  marriage  has  its  onVin  and 
foundation  in  a  purely  civil  contract."     This  is  an,  or  ralher  the, 

▲jf.  St.  Rep.,  Vol.  LL  —  51 
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initial  point.  How  do  these  authors  reach  the  conclusion,  which 
Dr.  Bishop  announces,  "and  though  the  new  relation,  that  is, 
the  status,  retains  some  similitudes  reminding  us  of  its  origin,  the 
contract  does  in  truth  no  longer  exist,  but  the  parties  are  gov- 
erned by  the  law  of  husband  and  wife?"  Is  it  not  an  assumption 
coined  in  order  to  give  a  plausible  basis  to  the  solution  of  an 
otherwise  untenable  position?  Is  it  not  by  this  means  that  they 
hope  to  give  currency  to  an  otherwise  baffled  policy,  namely,  to  so 
construct  a  plan  that  thereby  they  may  successfully  invoke  that 
portion  of  the  federal  constitution  relating  to  the  effect  to  be 
given  by  all  the  states  to  the  acts  and  judgments  of  one  state, 
and  thus  force  all  other  states  to  give  effect  to  judgments  for  abso- 
lute divorces?  If  marriage  were  still  esteemed  a  civil  contract, 
they  could  not  hope  to  escape  the  defect  of  jurisdiction  hereafter 
to  be  discussed.  But  by  coining  this  new  term,  "status,"  and  as- 
cmbing  the  efficacy  of  "res"  to  it,  under  certain  principles  here- 
after to  be  referred  to,  it  is  deemed  by  them  that  the  difficulty 
has  been  overcome.  "We  will  investigate  these  later  matters  here- 
after. Just  now,  we  are  interested  in  this  discovery  made  by  Dr. 
Bishop  in  the  year  1852,  which  seems  to  have  become  very  popu- 
lar with  all  those  persons  who  favor  divorce  laws. 

***®  We  still  press  the  inquiry,  how  have  these  people  changed 
what  was  confessedly  a  civil  contract  into  a  "status"  or  "res," 
apart  from  such  civil  contract?  Investigation  will  show  that 
it  is  by  an  assumption  of  such  a  result  When  pressed  for  an 
answer,  they  say  it  cannot  be  changed  by  the  parties,  and,  there- 
fore, it  is  not  a  contract.  Wliat  principle  of  law  is  more  familiar 
than  what  there  is  in  the  law  pertaining  to  a  certain  contract  at 
the  time  it  is  made  becomes  a  part  of  such  contract  as  much  so 
as  if  specifically  named  in  the  contract  when  made?  It  is  a  part 
of  every  contract  of  marriage  that  it  is  indissoluble  by  the  parties 
themselves.  Such  being  so,  how  need  it  be  said  that  such  a  fact 
will  show  that  the  contract  of  marriage  is  not  a  civil  contract,  but 
a  "status"?  Reflection  will  show  that  this  must  be  so  from  the 
Tery  nature  of  the  union  of  man  and  woman  in  this  contract  of 
marriage,  and  why  the  law  should  wisely  say  to  an  infant  of  mar- 
riageable age,  who  has  become  a  party  to  it,  you  are  as  much 
bound  as  an  adult.  Nor  does  the  fact  that  the  act  of  God  inca- 
pacitating one  party  to  the  marriage  to  discharge  its  duties  will 
not  release  the  other  from  the  marriage,  for  such  was  the  law 
■when  the  contract  was  entered  into.  It  did  not  need  thi» 
"startus"  to  show  such  result.  Nor  does  the  fact  that  no  acceptecl 
perfonnance  will  annul  it;  for  how  can  there  be  an  accepted  per- 
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fonnance  of  a  contract  that  is  not  fully  performed  until  one  of 
the  parties  thereto  shall  die?  Nor  does  the  fact  that  no  action 
■will  lie  in  behalf  of  one  of  the  parties  against  the  other  for  a  non- 
fulfillment o(f  its  duties.  Such  is  of  the  very  essence  of  the  law 
existing  when  it  is  entered  into.  Nor  will  the  alleged  fact  that 
its  duties  are  not  derived  from  its  terms.  On  this  point  we  sup- 
pose the  author  means,  that  when  the  marriage  is  solemnized  or 
contracted,  an  exact  inventory  is  not  made  up,  or  a  list  of  the  du- 
ties incident  to  marriage  repeated  in  the  presence  of  the  parties. 
The  wise  God,  who  created  us,  furnished  us  those  incentives  to 
the  union  in  our  very  physical  organization  when  he  made  us 
male  and  female;  no  necessity  existed  to  repeat  what  each  al- 
ready knew.  Besides,  in  the  eyes  of  the  law,  their  duties  existed 
as  incidents  to  this  union,  and  were  incorporated  in  the  contract 
when  it  was  formed. 

2o»  Again,  they  say  it  is  not  a  civil  contract,  because  the  legis- 
lative power  may  annul  the  marriage  at  will.  Governmental 
force  has  annulled  many  solemn  contracts,  and  such  a  fact  has 
never  been  held  to  sustain  the  position  that  contracts  were  not 
contracts  on  that  account.  It  needs  no  extended  reference  to 
history  to  learn  of  the  exercise  of  this  governmental  force.  The 
horror  of  mankind  at  the  conduct  of  King  Henry  VIII,  as  to 
divorces  from  his  wives,  is  an  apt  illustration  of  this  governmental 
force.  And,  lastly  (now  listen!),  because  none  of  its  other  ele- 
ments are  those  of  contract,  but  all  are  of  status.  In  other  words, 
the  author  would  have  us  believe  it  is  not  a  contract,  because  he 
says  it  is  not  a  contract;  it  is  a  status,  because  he  says  it  is  a 
status!  And  this  is  a  proof  that  an  executed  civil  contract  is  no 
longer  an  executed  civil  contract,  but,  instead,  has  become  a 
"status."  Just  here  it  might  be  well  to  call  attention  to  the  fact 
that,  in  the  author's  definition  of  marriage,  it  nowhere  appears 
that  be  has  considered  what  the  Creator  of  the  Universe  an- 
nounced as  the  cause  of  woman's  creation:  "And  the  Lord  God 
said.  It  is  not  good  that  the  man  should  be  alone;  I  wall  make  him 
a  helpmeet  for  him":  Genesis  ii.  18.  Any  idea  of  marriage 
which  leaves  out  of  view  the  companionship  of  the  husband  and 
wife  ignores  one  of  the  chief  beauties  of  the  union,  and  one  of  its 
most  attractive  features.  It  may  be  assumed,  however,  that  it 
was  so  much  more  important  to  coin  this  "status"  and  originate 
this  "res,"  in  connection  with  marriage,  that  many  things  neces- 
eary  to  the  true  conception  of  marriage  might  be  well  overlooked 
by  Dr.  Bishop  and  his  allies. 

Before  referring  to  the  author  more  directly  in  regard  to  the 
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pernicious  effect  of  his  new  doctxines,  it  is  but  just  to  say  that  in 
his  work,  so  largely  relied  upon  by  the  appellant  here,  and  whose 
title  has  already  been  stated,  and  from  which  such  heavy  quota- 
tions have  been  made,  he  intimates  that  divorcee  should  be  con- 
fined to  the  cases  of  adultery,  desertion,  and  saevitia.  While  this 
is  true,  he  distinctly  lays  down  doctrines  that  axe  at  variance 
with  Holy  Writ,  and  seems  to  take  pleasure  in  the  reflection  that 
he  first  coined  the  terras  "status"  and  "res"  as  applied  to  mar- 
riage and  divorce.  Now,  candor  compels  us  to  ^^**  say  that  \he 
good  doctor  occupies  very  dangerous  ground.  That  instead  of 
deriving  consolation  from  these  reflections,  he  might  really  view 
them  with  consternation  and  terror!  If  his  views  so  announced 
are  calculated  to  lead  his  kind  to  disregard  the  Sacred  Law,  then, 
indeed,  he  is  in  peril!  There  is  no  need  to  announce,  for  it  must 
be  patent  to  everyone  who  thinks,  that  one  of  the  direct  results 
of  this  pandering  to  divorce  is  sure  to  prove  one  of  the  most  po- 
tent agencies  to  the  poisoning  of  tlie  public  mind,  by  not  only 
suggesting  evil,  but  by  suggesting  a  plausible  cxcnise  for  it.  When 
the  ends  of  the  creation  of  man  and  woman,  as  nature  hath  made 
them,  are  perverted,  and  man,  who  was  created  the  stronger,  and, 
therefore  the  protector  of  woman,  and  woman,  who  \\-as  created 
the  weaker,  and,  therefore,  the  protected,  are  made  equals,  witli 
no  inducement  to  reverence  man  by  woman  as  her  temporal  lord, 
and  no  incentive  to  man  to  tenderly  protect  and  cherish  woman  as 
the  weaker  sex — then  the  bonds  of  society  are  weakened,  indeed, 
and  the  restraints,  that  a  different  course  would  tend  to  increase, 
are  lost  to  society. 

But  one  of  the  chief  difficulties  in  this  case  is  this:  Grant  that 
marriage  in  South  Carolina  is  a  civil  contract,  indissoluble  by  any 
act  of  the  parties,  and,  under  her  laws,  indissoluble  in  her  courts 
for  any  purpose,  yet  if  Mrs.  McCreery  has  received  an  absolute 
divorce  from  her  marriage  by  the  judgment  from  a  court  of  gen- 
eral jurisdiction  in  the  state  of  Illinois,  and,  under  the  constitu- 
tion of  the  United  States  (U.  S.  Const.,  art.  4,  sec.  1),  and  the  act 
of  Congress  to  carry  the  same  into  effect,  the  judgment  of  the 
Illinois  court,  when  pleaded  or  offered  in  evidence  in  the  courts  of 
South  Carolina,  the  latter  »tate  must  receive  the  same  vri[\\  like 
force  and  effect  that  it  obtains  in  the  state  of  Illinois,  where  ren- 
dered; and  that  if  this  be  so,  Mrs.  ^fcCrwry  is  entitled  to  no  dower 
in  the  lands  owned  by  Charles  W.  McCreery  in  South  Carohna, 
and,  therefore,  the  plaintiff  is  entitled  to  hie  decree  for  specific 
performance  of  the  contract  between  himself  and  tlie  difcndant. 
This  aeotion  of  the  constitution  reads  as  follows:  "Full  faith  and 
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credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state.  And  the  Congress  may, 
by  **■*•  general  laws,  prescribe  the  manner  in  whiich  such  acts, 
records,  and  judicial  proceedings  shall  be  proved,,  and  the  effect 
thereof.'*  And  the  act  of  Congress  (1  U.  S.  Stats,  at  Large,  122) 
provides:  "The  said  records  and  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  may  be 
taken." 

It  will  be  at  once  seen  that  the  framers  of  our  federal  consti- 
tution have,  by  this  section,  provided  that  while,  under  the  law 
of  nations,  from  principles  of  comity,  the  judgments  of  foreign 
countries  should  he  respected  as  such  in  every  other  country 
when  produced  provided  such  foreign  judgments  accord  with  her 
domestic  policy,  etc.,  that  it  should  be  the  duty  of  every  state  in 
this  Union  of  states  to  give  full  force  and  effect  to  the  judgments 
of  any  other  etate  when  duly  authenticated.  Hence,  if  this  doc- 
trine is  sound  law,  holders  of  judgments  obtained  in  a  differeoit 
state  have  the  right  to  produce  such  judgments  in  the  courts 
of  this  state,  and  it  is  our  duty  to  respect  them  and  give  them 
the  same  force  and  effect  they  have  in  the  state  where  remdered,  as 
required  by  the  constitution  of  the  general  government.  We 
would  properly  and  naturally  look  to  the  adjudications  in  the  su- 
preme court  of  the  United  States  for  the  interpretation  of  this 
legislation,  and,  in  doing  so,  we  find  a  goodly  number  of  cases 
bearing  upon  this  matter.  Among  these  cases  are  Rose  v.  Hime- 
ly,  4  Cranch,  269;  Mills  v.  Duryee,  7  Cranoh,  484;  Hampton  v. 
McConnel,  3  Wheat.  234;  McElmoyle  v.  Cohen,  13  Pet.  312; 
Landes  v.  Brant,  10  How.  348;  Webster  v.  Reid,  11  How.  437; 
D'Arcy  v.  Ketchum,  11  How.  165;  Harris  v.  Hardeman,  14  How. 
334;  Christmas  v.  Russell,  5  Wall.  290;  United  States  v.  Arre- 
dondo,  6  Pet.  691;  Wilcox  v.  Jackson,  13  Pet.  498;  Thompson  v. 
Whitman,  18  Wall.  457;  Hanley  v.  Bonoghue,  116  U.  S.  4;  Cole 
V.  Cunningham,  133  U.  S.  107.     And  there  are  other  cases. 

We  cannot  undertake  to  quote  from  all  these  cases.  Two  will 
6Uj6Gk;e.  In  Thompson  v.  Whitman,  18  Wall.  457,  Mr.  Justice 
Bradley,  who  delivered  the  judgment  of  the  court  in  effect  held 
that  "neither  the  constitutional  provision  that  full  faith  and  *^^ 
credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicdal  proceedings  of  every  other  state,  nor  the  acts  of  Con- 
gress passed  in  pursuance  thereof,  prevent  an  inquiry  into  the 
jurisdiction  of  the  court  by  which  a  judgment  offered  in  evi- 
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denoe  was  rendered.  The  record  of  a  judgment  rendered  in  an- 
other state  may  be  contradicted  as  to  the  facts  necessary  to  give 
the  ooiirt  jurisdiction;  and,  if  it  be  shown  that  such  facts  did  not 
exist,  the  record  will  be  a  nullity,  notwitlistanding  it  may  recite 
tliat  they  did  exist.  Want  of  jurisdiction  may  be  sliown  either 
as  to  the  subject  matter,  or  the  person,  or,  in  proceedings  in  rem, 
as  to  the  tiling":  Syllabus  of  the  case.  It  was  also  held  "that 
the  want  of  jurisdiction  of  the  court  by  which  a  judgment  is  ren- 
dered in  any  state  may  be  questioned  in  a  collateral  proceeding  in 
another  state,  notwithstanding  the  provisions  of  the  fourth  article 
of  tlie  constitution  and  the  law  of  1790,  and  notwitlistanding  the 
averments  contained  in  the  record  of  the  judgment  itself.'*  And 
in  Ilanley  v.  Donoghue,  116  U.  S.  4,  it  was  said:  "Judgments  re- 
covered in  one  state  of  the  Union,  when  proved  in  the  courts 
of  another  (state),  differ  from  judgments  recovered  in  a  foreign 
country  in  no  other  respect  than  that  of  not  being  re-€xaminable 
on  the  merits,  nor  impeachable  for  fraud  in  obtaining  them,  if 
rendered  by  a  court  having  competent  jurisdletion  of  the  cause 
and  of  the  parties'*  (italics  ours). 

Very  naturally  we  ask.  Did  the  court  of  the  state  of  Illinois 
have  jurisdiction  of  Charles  W.  McCrecry  when  it  rendered  the 
judgment  of  divorce?  It  is  conceded  that  at  no  time,  either  when 
such  action  was  commenced,  or  while  it  was  pending,  ot  when 
decided,  was  Charles  W.  McCreery  witlian  the  limits  of  the  8>tate 
of  Illinois.  He  did  not  appear  in  such  action,  nor  answer  nor 
demur.  His  domicile  has  never  been  in  the  state  of  Illinois,  but, 
on  the  contrary,  at  all  times  in  the  state  of  South  Carolina.  Ju- 
risdiction was  aptly  defined  in  United  States  v.  Arredondo,  6 
Pet.  691,  to  be  the  authority  of  the  court  to  take  cognizance  of 
the  cause  or  controversy  at  bar.  The  authenticated  judicial  rec- 
ord is  that  of  an  action  wherein  Rhoda  McCreery  is  styled  plain- 
tiff and  Charles  W.  McCreery  is  styled  defendant,  and  the  judg- 
ment therein  purports  to  dissolve  the  ***  marriage  of  the  said 
Khoda  and  Charles.  We  assume  that  it  will  be  admitted  on  all 
hands  that  if  it  should  be  contended  that  such  judgment  was  one 
in  personam,  it  is  an  absolute  nullity;  for,  as  before  stated, 
Charles  W.  McCreery  was  not  within  the  jurisdiction  of  the  court, 
and  the  only  plan  by  which  the  courts  of  Illinois,  under  her  stat- 
utes, sought  to  have  him  within  its  jurisdiction,  was  by  the  pub- 
lication of  a  notice  in  one  of  its  newspapers,  addressed  to  said 
Oharlee  W.  McCreery,  of  iHie  pendency  of  the  action  commenced 
by  his  wife. 

The  principle  that  if  the  action  was  in  personam  it  ia  a  noillity 
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is  enforced  in  the  Umied  States  supreme  court  in  tlie  case  of 
Pennoyer  v.  Neff,  95  U.  S.  714.  In  that  ease,  one  Mitchell  held 
a  debt  against  Neff,  and,  while  Neff  was  beyond  the  limits  of 
the  state  of  Oregon,  said  Mtchell  "brought  suit  against  Neff  to 
recover  his  debt.  In  that  suit,  notice  of  the  pendency  of  the 
same,  and  requiring  Neff  to  appear  and  plead,  was  duly  pub- 
lished in  a  newspaper,  as  required  by  the  sta'tute  of  the  state 
of  Oregon  in  such  cases  made  and  provided;  but  Neff  neither 
made  appearance  nor  did  he  plead.  Judgment  was  rendered 
against  Neff,  and  the  sheriff  sold  a  tract  of  land  owned  by  Neff 
in  said  state.  Pennoyer  became  the  purchaser  at  said  sale,  and 
brought  his  action  against  Neff  to  recover  the  land.  In  this 
action  by  Pennoyer,  Neff  denied  the  validity  of  Mitchell's  judg- 
ment, under  which  the  land  was  sold,  because  he  was  not  in  the 
state,  and  service  was  alone  by  publication.  The  supreme  court 
of  the  United  States  decided  that  the  court  of  Oregon  was  with- 
out jurisdiction  to  render  such  judgment,  and  dismissed  Pennoy- 
eir's  action.  The  supreme  court  of  South  Carolina,  in  the  action 
of  Tillinghast  v.  Boston  etc.  Lumber  Co.  and  Moore  v.  S.  C.  For- 
saith  Co.,  39  S.  C.  484,  adopted  tlie  same  view,  and  held  that  ju- 
risdiction as  to  defendant  out  of  this  S'tate  could  not  be  acquired 
by  publication  so  as  to  make  judgment  in  personam.  And  the 
subsequent  cases  of  Toms  v.  Eichmond  etc.  R.  R.  Co.,  40  S.  C. 
520,  and  Gibson  v.  Everett,  41  S.  C.  22,  have  enforced  such  doc- 
trine. 

But  now  comes  the  difficult  question,  which  is  raised  in  this 
way:  Mrs.  McCreery  having  resided  in  the  state  of  Illinois  for 
more  than  twenty  months  before  she  instituted  her  action  for 
^^*  divorce  against  Charles  "W.  McCreery,  and  as,  under  the  stat- 
ute law  of  Illinois,  service  upon  an  absent  defendant  may  be  made 
by  publication  of  the  summons  in  some  newspaper  in  that  state, 
to  be  fixed  by  the  court,  it  is  contended,  first,  that  it  is  always 
in  the  power  of  a  state,  through  her  courts,  to  establish  the  status 
of  her  own  citizens,  and  that  this  was  done  in  the  case  of  Mrs. 
McCreery.  Now,  if  marriage,  by  operation  of  law,  creates  the 
status  of  wife  in  Mrs.  McCreery  when  she  removes  her  domicile 
to  that  state,  and  such  status  is  a  res,  then,  under  Pennoyer  v. 
Neff,  95  U.  S.  714,  Tillinghast  v.  Boston  etc.  Lumber  Co.,  and 
Moore  v.  S.  C.  Forsaith  Co.,  39  S.  C.  484,  Toms  v.  Eichmond  etc. 
E.  E.  Co.,  40  S.  C.  520,  and  especially  Gibson  v.  Everett,  41  S.  C. 
22,  there  would  be  a  res  in  the  state  of  Illinois,  upon  which  the 
courts  of  the  state  of  Illinois  might  fasten  by  attachment,  or  sim- 
iliar  process,  which  would  enable  them  to  pass  upon  the  right  to 


808  McCreery  v.  Davis.  [S.  Carolina, 

relieve  Mrs.  McCreery  from  her  Tnarital  relation  to  Charles  W. 
McCreery,  as  her  husband,  notwithstanding  his  absence  and  ser- 
vice by  publication  alone. 

If  marriage  is  a  civil  contract  whereby  the  domicile  of  the  hus- 
band is  the  domicile  of  the  wife,  and  where  by  the  contract  between 
them  was  to  be  located  in  that  domicile,  it  is  difficult  to  see  how 
the  absence  in  another  state  of  either  party  to  such  contraot  from 
the  state  where  was  located  the  domicile  of  the  marriage  oould  be 
said  to  carry  such  contract  to  another  state,  even  if  we  were  to 
concede  that  an  idea,  a  mental  apprehension  or  metaphysical  exis- 
tence, could  be  transmuted  so  as  to  become  capable  of  attaching  to 
it  some  process  of  a  court,  whereby  it  might  be  said  to  be  under 
the  exclusive  jurisdiction  of  such  court.  If  Mrs.  McCreery  could 
carry  tliat  res  in  the  state  of  Illinois,  then  Mr.  McCreery  had 
the  same  res  in  the  state  of  South  Carolina,  at  the  same  time.  In 
other  words,  the  same  thing  could  be  in  two  distinct  places  at  one 
and  the  same  time,  of  which  res  the  courts  of  Illinois  would 
have  the  power  to  control  as  if  it  were  a  physical  entity,  find  of 
which  res  the  courts  of  South  Carolina  would  have  the  power,  at 
the  same  moment  of  time,  to  control  as  if  it  were  a  physical  en- 
tity.    Such  a  conclusion  would  be  absurd. 

The  justice  who  delivered  the  opinion  in  the  case  of 
Tennoyer  ***  v.  Neff,  95  U.  S.  714,  by  way  of  illustra- 
tion merely,  purely  aa  a  dictum,  for  that  case  had  no  earthly 
connection  with  marriage,  did  say  in  tliat  opinion:  "To  pre- 
vent any  misapprehension  of  the  views  expressed  in  this 
opinion,  it  is  proper  to  observe  that  we  do  not  mean  to 
assert  by  anything  we  have  said  that  a  state  may  not  authorize 
proceedings  to  determine  the  status  of  one  of  its  citizens  to  a 
nonresident,  ichich  icould  he  binding  within  this  state  [italics 
ours],  though  made  without  service  of  process  or  personal  notice 
to  the  nonresident.  The  jurisdiction  which  every  state  possesses 
to  determine  the  civil  status  and  capacity  of  all  of  its  inhabitants 
involves  authority  to  prescribe  the  conditions  on  which  proceed- 
ings that  may  affect  them  may  be  commenced  and  carried  on 
within  its  territory.  The  state,  for  example,  has  absolute  right 
to  prescribe  the  conditions  upon  which  the  marriage  relation  be- 
ttceen  its  oirn  citizens  shall  be  created  and  the  causes  for  xchich 
it  may  be  dissolved  [italics  ours].  One  of  the  parties  guilty 
of  acts  for  which,  by  the  law  of  the  state,  a  dissolution  may  be 
grranted,  may  have  removed  to  a  state  where  no  dissolution  is 
granted.  The  complaining  party  would,  therefore,  fail,  if  a  di- 
Torc«  were  sought  in  the  state  of  the  defendant;  and  if  applica- 
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tion  could  not  be  made  to  the  tribunals  of  the  complainant's  doma- 
icdle  in  such  cases,  and  proceedings  be  there  instituted  without 
personal  service  of  process  or  personal  notice  to  the  offending 
party,  the  injured  citizen  would  be  without  redress.'* 

Now  if  the  remarks,  as  dictum  alone,  of  Mr.  Justice  Field, 
were  intended  to  be  restricted  by  him  to  such  cases  where  the 
marriage  contract  was  executed  while  the  domicile  of  both  parties 
was  in  that  state,  and  where  the  laws  of  such  state  authorized  the 
granting  of  divorces,  we  suppose  it  correctly  sets  forth  the  law 
that  should  govern  in  such  a  case.  But  if  it  is  intended  to  an- 
nounce that  such  a  conclusion  would  be  proper,  in  a  case  where  a 
marriage  contract  was  made  in  a  state  where  both  were  domiciled, 
and  in  a  state  where  divorce  is  not  allowed,  and  where  one  of  the 
parties  to  such  contract  of  marriage  should  remove  to  a  state 
where  divorces  are  allowed,  and  there  institute  am  action  for  di- 
vorce, causing  the  other  party  to  the  marriage  contract  to  be 
served  by  puiblication  ^**  alone,  to  which  said  latter  party  paid 
no  attention,  and  a  judgment  for  divorce  was  granted,  we  submit 
that  such  judgment  is  erroneous,  so  far  as  the  same  relates  to  the 
absent  defendant  by  the  decisions  of  the  supreme  court  of  the 
United  States.  The  defendant  has  the  right  to  interpose  as  a  de- 
fense to  such  wrong  that  he  has  been  denied  due  process  of  law, 
to  interpose  for  his  protection  from  such  judgment  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which  pro- 
vides: "No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  It  was  concerning  this  very  protection  under  this  four- 
teenth amendment  that  Mr.  Justice  Field,  in  the  case  of  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  said:  "Since  the  adoption  of  the  four- 
teenth amendment  to  the  federal  constitution,  the  validity  of  such 
judgments  (where  no  personal  service  was  made,  or  appearance 
entered  or  pleading  made)  may  be  directly  questioned  and  their 
enforcemeoit  in  the  state  restricted,  on  the  ground  that  proceed- 
ings in  a  court  of  justice  to  determine  the  personal  rights  and 
obligation  of  parties  over  whom  the  court  has  no  jurisdiction,  do 
not  constitute  due  process  of  law"  [italics  ours] . 

Charles  W.  McCreery  and  Rhoda,  his  wife,  whether  it  be  said 
their  contract  should  be  governed  by  the  laws  of  the  state  of  New- 
York,  where  the  marriage  was  solemnized,  or  whether  in' the  state 
of  South  Carolina,  which  was  the  husband's  domicile  and  where 
he  is  still  doaniciled,  and  where  the  marriage  was  to  be  performed, 
never  agreed  that  their  rights,  duties,  and  liaWlities,  as  husband  or 
•wife,  should  be  determined  by  the  state  of  Illinois,  or  that  the  de- 
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terminatioii  of  theee  rights,  duties,  and  liabilititee  might  he  had  in 
an  action  for  divorce  for  saevitia,  where  service  upon  either  of 
them  might  be  made  by  publication.  And  when,  therefore,  a 
judgment  of  this  last-named  state  [w&a  rendered]  in  an  action  to 
which  Charles  W.  McCreery  was  no  real  party,  such  judgment  was 
e  nullity  as  to  him.  In  the  opinion  of  Mr.  Justice  Field,  he 
further  said  on  this  point:  **^'hatever  difficulty  may  be  experi- 
enced in  giving  to  these  terms  [due  process  of  law]  a  definition 
which  will  embrace  every  peirmissible  exertion  of  power  affecting 
private  rights,  and  exclude  such  as  is  forbidden,  there  can  be  no 
doubt,  as  to  ^^"^  their  meaning,  when  applied  to  judicial  proceed- 
ings. They  then  mean  a  course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  established  in  our  sys- 
tem of  jurisprudence  for  the  protection  and  enforcement  of  pri- 
vate rights.  To  give  such  proceedings  any  vitahty,  there  must 
be  a  tribunal  competent  by  its  constitution — that  is,  by  the  law  of 
its  creation — to  pass  upon  the  subject  matter  of  the  suit;  and  if 
that  involves  merely  a  determination  of  the  personal  liability  of 
the  defendant,  he  must  be  brought  within  its  jurisdiction  by  ser- 
vice of  process  within  the  state  or  his  voluntary  appearance." 

Can  there  be  any  doubt  but  that  the  judgment  of  the  court  of 
the  state  of  Illinois  does  directly  impinge  upon  the  personal 
rights  and  liabilities  under  liis  contract  of  marriage  of  Charles 
W.  McCreery  with  Rhoda  McCreery?  By  that  contract,  her 
personal  presence  with  him  was  his  right.  It  was  his  privilege, 
under  his  contract  of  marriage,  to  receive  at  her  hands  those  min- 
istrations incident  to  the  marriage  state.  To  allow  this  Illinois 
judgment  to  be  effective  as  a  divorce  to  Charles  W.  McCreery 
cannot  be  law!  In  Hull  v.  Hull,  2  Strx)b.  Eq.  174,  it  was  held  that 
Gideon  J.  Hull  having  married  his  wife  wliile  both  were  dom- 
iciled in  the  state  of  Connecticut,  under  whose  laws  it  was  com- 
petent for  either  party  to  obtain  a  divorce  for  desertion,  and  in 
ftuch  a  suit  service  might  be  made  by  publication,  and  liaving 
deserted  his  wife  and  thereafter  she  having  procured  a  divorce 
from  him  a  vinculo  matrimonii  in  an  action  wherein  he  waa 
served  by  publication,  that  such  divorce  was  valid.  This  judg- 
ment was  rendered  because  the  marriage  coo  tract  between  them 
was  said  to  have  been  made  with  all  the  provisions  of  the  laws  of 
Connecticut  pertaining  to  marriage,  including  divorce,  as  part 
and  parcel  of  such  cooitract  of  marriage.  And  this  waa  done  and 
adjudged  notwithstanding  the  state  of  South  Carolina  did  not 
allow  divorces. 

Again,  we  say  we  refuse  to   recognize  this  judgment  of  ilia 
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court  of  the  state  of  Illinois  as  valid  in  our  state,  becavise  there 
■was  no  such  thing  as  a  status  or  res  in  the  conception  or  in  the 
records  of  these  parties  when  the  marriage  was  made  hy  them. 
But  even  if  we  were  to  concede,  for  the  sake  of  argument,  that 
marriage  created  a  status  or  res,  as  contended  for  by  the  appel- 
lant ^^^  we  do  not  concede  that  the  courts  of  this  state  are  bound 
to  give  it  such  effect  here.  The  utmost  that  could  be  asked  at 
our  hands  would  be  the  recognition  of  the  doctrine,  that  within 
the  limits  of  the  state  of  Illinois,  Mrs.  McCreery  was  not  the 
wife  there  of  Charles  W.  JilcCreery,  Dr.  Bishop  has  likened 
his  status  of  husband  and  wife  to  that  of  parent  and  child,  guar- 
dian and  ward.  A  close  examination  of  the  decisions  of  the 
states  will  show  that  the  status  accorded  in  our  state  'to  the  child 
is  not  that  necessarily  accorded  in  other  states,  even  where  such 
status  is  esta-blished  by  the  judgment  of  the  courts  of  one  state, 
which  is  duly  authenticated  and  introduced  in  the  courts  of  a 
different  state.  The  industry  of  respondent's  attorney,  Mr.  H. 
Oowper  Patton,  has  brought  to  our  attention  these  cases: 

1.  Bamum  v.  Bamum,  43  Md.  251.  Here  John  B.  Bamum 
was  the  child  of  parents  living  in  the  state  of  Arkansas,  but  who 
were  not  married  at  his  birth.  Subsequently,  the  legislature  of 
the  state  of  Arkansas  was  induced  to  pass  an  act  legitimatizing 
said  John  D.  Bamum  as  the  child  of  his  parents.  Subsequently, 
there  was  property  in  the  state  of  Maryland  that  under  her  law3 
would  pass  to  the  legal  issue  of  John  B.  Barnum's  father.  There- 
upon, John  B.  Bamum  brought  his  action  in  the  courts  of  the 
state  of  Maryland  to  recover  this  property.  It  was  there  con- 
ceded that  the  property  could  be  recovered  by  him  if  he  was 
entitled  to  maintain  the  status  of  a  child  of  his  father.  The 
statute  of  Arkansas  was  relied  upon  for  that  purpose,  but  the 
court  held  that  he  was  not  thereby  made  the  child  of  his  father 
in  Maryland.  The  language  of  the  decision  on  this  point  was  as 
follows:  "This  act  could  have  no  extraterritorial  operation  what- 
ever, except  as  to  any  rights  that  may  have  been  acquired  under 
it  in  the  state  of  Arkansas.  As  to  such,  it  ought  to  be  respected 
everywhere:  Story  on  Conflict  of  Laws,  101,  102.  But  as  to  ca- 
pacity to  acquire  property  beyond  the  state  passing  the  act,  by 
virtue  of  the  particidar  status  given  the  party,  that  the  legisla- 
ture could  not  confer.  Even  if  the  act  had  professed  to  legiti- 
mate John  B.  Bamum,  without  reference  to  a  previous  marriage, 
it  could  have  no  operation  here,  **®  and  no  rights  involved  in 
this  case  could  be  affected  by  it.  This  would  seem  to  be  clear 
both  in  reason  and  authority." 
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2.  The  case  of  Smith  v.  Derr,  34  Pa.  St.  126,  75  Am.  Dec.  641. 
Here  the  brother  of  the  deceased  testator,  Daniel  Derr,  who  lived 
in  the  state  of  Tennessee,  was  the  father  of  an  illegitimate 
daughter,  Nancy.  On  his  petition,  Nancy  was  duly  legitimated 
by  a  decree  of  the  circuit  court  of  Giles  county  in  said  state 
(Tennessee),  where  she  then  and  still  resided.  And  the  question 
presented  in  the  case  just  cited  was,  whether  she  had  any  interest 
in  the  estate  of  the  deceased  testator,  who  lived  and  died  in  the 
state  of  Pennsylvania.  The  court  said:  "Xanc}'  is  the  illegimate 
niece  of  the  testator,  bom  in  Tennessee,  and  legitimated  there  on 
the  petition  of  her  father  by  a  proceeding  in  court.  This  forgives 
the  vice  of  her  birth  in  Tennessee,  but  not  here A  capac- 
ity in  Tennessee  does  not  prove  capacity  here.  So  far  as  our  law 
is  concerned,  legitimation  by  the  subsequent  marriage  of  the 
parties  abroad,  by  act  of  a  foreign  legislature,  or  by  judicial  de- 
cree abroad,  are  all  fruitless.  If  they  are  allowed  to  constitute 
inheritable  capacity,  then  adoption  might  have  the  same  effect. 
Then  we  should  be  without  any  law  of  inheritance,  in  favor  of 
relationship  in  other  states,  except  such  as  our  neighbors  should 
be  pleased  to  give  us." 

As  to  the  matter  of  guardian  and  ward,  it  is  proper  to  say  there 
is  a  status  assigned  to  each,  under  the  law,  where  such  relation 
is  established.  But  when  the  guardian  attempts  to  assert  his 
status  as  such,  in  a  state  different  from  that  wherein  his  appoint- 
ment was  made,  the  latter  state  refuses  to  recognize  it  The  de- 
cision of  the  United  States  supreme  court  in  the  case  of  Hoyt  v. 
Sprague,  103  U.  S.  631,  is  in  point  here.  In  that  case  Mr.  Justice 
Bradley,  as  the  organ  of  the  court,  said:  "One  of  the  ordinary 
rules  of  comity  exercised  by  some  European  states  is  to  acknowl- 
edge the  authority  and  power  of  foreign  guardians — that  is, 
guardians  of  minors  and  others  appointed  under  the  laws  of  their 
domicile  in  other  states.  But  this  rule  of  comity  does  not  pre- 
vail to  the  same  extent  in  England  and  the  United  States 

In  regard  to  real  estate,  it  is  entirely  disallowed,  and  is  rarely  ad- 
mitted in  regard  ***  to  personal  property.  Justice  Story,  speak- 
ing of  a  decision  which  favored  the  evtratcTritorial  power  in  ref- 
enoe  to  personal  property,  says:  ^t  has  certainly  not  received  any 
sanction  in  America  in  tlie  states  acting  under  the  jurisprudence 
of  the  commoin  law.  The  rights  and  powers  of  guardians  are 
considered  as  strictly  local,  and  not  entitling  them  to  exercise  any 
authority  over  the  jxyrson  or  personal  property  of  their  wards  in 
other  states,  upon  the  same  general  reasoning  and  policy  which 
■have  circumscribed  Uie  rights  and  a;uthoritiet  of  execution  and 
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administrators."  And  let  it  be  noticed,  that  in  tlie  state  of  Rhode 
Island,  when  the  res  was  located  in  the  case  just  referred  to,  and 
when  a  court,  by  its  judgment,  has  acted  on  that  res,  it  was  de- 
cided that  such  judgment  had  no  extraterritorial  operation. 

If,  'then,  acts  of  the  legislature  and  judgment  of  coTiri;s  of 
states,  pertaining  to  status  of  parent  and  child,  guardian  or  ward, 
will  not  be  entitled,  when  the  said  acts  or  judgments  have  been 
duly  authenticated  and  presented  in  the  courts  of  different 
states,  to  give  such  persons  the  same  status  as  that  obtained  in 
the  state  where  rendered,  why  should  a  different  rule  prevail 
touching  the  status  of  a  husband  or  wife? 

As  far  as  the  supreme  court  of  the  United  States  has  ever  gone 
in  the  matter  of  divorce  is  to  assert  tliat,  for  the  purpose  of  ob- 
taining a  divorce,  a  wife  may  acquire  a  domicile  apart  from  that 
of  the  husband;  that  divorce,  when  granted,  does  not  impair  the 
obligation  of  a  contract;  that  it  is  in  the  power  of  a  legislature  in 
a  state  different  from  that  of  the  domi'cile  of  the  married  parties 
to  grant  a  divorce  whioh  is  operative  in  the  state  where  granted; 
that  it  is  the  exercise  of  a  legitimate  power  when  the  state  legis- 
lature grants  a  divorce,  either  by  the  legislature  acting  directly 
or  by  conferring  a  power  to  do  so  upon  the  courts  of  that  state, 
•provided  the  constitution  of  such  state  does  not  deny  soich  power; 
that  a  divorce  so  granted  is  effective,  even  without  the  residence 
of  both  parties  in  the  state  at  the  time  the  divorce  is  granted: 
Cheever  v.  Wilson,  9  Wall.  108;  Maynard  v.  Hill,  125  U.  S.  190. 
In  the  first  case  cited,  both  parties,  husband  and  wife,  appeared 
to  the  action  in  the  court  of  the  state  of  Indiana,  where  the  di- 
vorce was  ^^*  granted.  In  the  second  cited,  the  legislature  of 
the  territory  of  Washington  acted  on  the  prayer  of  the  husband, 
in  the  absence  from  that  territory  of  the  wife.  But  the  supreme 
court  of  the  United  States  has  been  careful  to  deny  that  the 
courts  of  the  United  States  government  had  any  original  juris- 
diction in  the  matter  of  granting  divorces.  And  it  may  be  as 
well  to  say,  that  in  both  of  the  cases  just  cited,  rights  of  property 
were  involved  under  divorces  which  affected  the  rights  of  third 
parties. 

Another  reason  which  may  be  advanced  why  the  conclusions  of 
the  circuit  judge,  in  denying  force  and  effect  to  this  Illinois 
judgment  of  divorce,  should  be  sustained  by  this  court  is,  that  the 
whole  record  may  be  examined  to  see  if  the  court  pronounding 
the  judgment  had  jurisdiction,  and  that  even  if  it  be  admitted 
that  divorce  judgments  should  have  accorded  to  them  extraterri- 
torial effect,  in  case  the  record  discloses  that  such  court  based  its 
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judfrment  upon  the  seizure  of  the  res,  this  authenticatecl 
judgment  is  silent  as  to  any  such  iurisdictional  allegation.  But 
while  tliis  is  tnie,  we  prefer  to  meet  the  issue  as  it  has  been  joined 
in  the  case  at  bar,  and,  therefore,  we  base  our  refusal  to  give  force 
and  effect  to  the  judgment  of  divorce  as  rendered  by  the  court  of 
the  state  of  Illinois,  upon  the  grounds  already  indicated. 

It  may  not  be  amiss  to  refer  to  our  own  laws  on  the  subject  of 
marriage  and  divorce.  As  already  indicated,  we  admit  that  there 
is  no  power  in  any  court  in  South  Carolina  to  grant  any  divorce, 
other  than  that  a  mensa  et  thoro.  While  this  latter  divorce  is  a 
judicial  barrier  to  any  attempt  to  exercise  the  rights  or  enforce 
the  duties  of  the  parties  affected  by  the  judgment,  yet  the  courts 
are  only  too  willing  to  have  the  parties  restored  to  their  original 
status  quo,  upon  good  cause  shown.  While  the  remedy  is  a 
harsh  one,  and  to  a  certain  extent  interferes  with  the  operation  of 
the  laws  of  nature,  still  woman  must  be  protected!  After  all,  an 
unbending  adhesion  to  the  laws  of  the  right  living  has  a  healthy 
effect  upon  the  Lives  of  others.  If  self-denial  is  thus  necessitated, 
it  should  not  be  foi^otten  that  many  natures  are  perfected  through 
its  beneficent  influence.  True  philosophy  would  extract  good  *** 
from  every  condition.  As  to  our  law  on  the  subject  of  divorce, 
we  apprehend  that  the  expressions  used  and  admissions  already 
made  show  that  in  the  state  of  South  Carolina  we  do  not  recog- 
nize the  power  in  our  courts  to  grant  divorces  a  vinculo  matri- 
monii. By  article  4,  section  15,  of  our  constitution,  the  co^irts 
of  common  pleas  have  exclusive  jurisdiction  in  all  cases  of  di- 
vorce, and  by  article  14,  section  5,  divorces  from  the  bonds  of 
matrimony  shall  not  be  allowed,  but  by  tlie  judgment  of  a  court  as 
shall  be  prescribed  by  law.  Thus  the  general  assembly  is  denied 
the  power  to  grant  divorces  directly,  but  is  permitted  to  clothe 
the  courts  of  common  pleas  with  that  power.  This  last  they  have 
refused  to  do,  by  repealing  the  act  of  1872,  which  did  permit  the 
courts  to  grant  divorces  in  this  state  for  adultery.  Thus  we  have 
the  common  law  restored  to  us  on  this  subject.  And  as  before 
remarked,  the  common  law  is  at  variance  with  the  dissolution  of 
marriage  by  divorces.  We  might  add  case  after  case  from  our  re- 
ports on  this  subject,  but  they  would  everyone  confirm  this 
doctrine. 

It  may  be  proper  to  say,  that  if  the  present  contention  had 
been  made  in  the  courts  of  the  state  of  New  York,  and  an  effort 
had  been  made  there  to  interpose  the  divorce  a  vinculo  matri- 
monii frranted  by  the  onnirt  of  the  state  of  Illinois,  on  the  ground 
of  saevitia  practiced  by  the  husband,  McCreery,  upon  the  person 
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of  his  wife,  iihe  courts  of  tlie  former  state  (New  York)  would 
have  refused  to  give  such  judgment  of  divorce  any  effect  In 
the  leading  case  of  People  v.  Baker,  76  N.  Y.  78,  32  Am.  Bep.  274, 
the  husband  had  be§n  married  to  Sallie  "West  in  the  state  of  Ohio, 
in  the  year  1871,  and  thereafter  the  married  couple  resided  at 
Rochester,  in  the  state  of  New  York.  Some  time  afterward,  the 
wife,  Sallie  West,  returned  to  the  state  of  Ohio,  and  began  her 
action  against  Baker  for  an  absolute  divorce,  on  the  ground  of 
gross  neglect  of  duty  by  the  husband.  The  husband  was 
domiciled  in  the  state  of  New  York  during  the  pendency  of  such 
divorce  proceedings  in  the  state  of  Ohio,  and  did  not  appear  in  or 
plead  to  such  action.  Divorce  was  granted.  The  husband.  Baker, 
still  domiciled  in  the  state  of  New  York,  after  such  judgment  of 
divorce,  married  again,  whereupon  he  was  indicted  in  the  court  of 
New  York  for  bigamy.  ^^^  Being  convicted,  an  appeal  was  taken. 
Thereafter,  the  appeal  from  such  judgment  was  finally  considered 
in  the  appeal  court  of  the  state  of  New  York,  and  the  conviction 
was  there  affirmed.  The  court  held,  among  other  things,  in 
answer  to  the  question:  "Can  a  court  in  another  state  adjudge 
to  be  dissolved  and  at  an  end  the  matrimonial  relation  of  a  cit- 
izen of  this  state  domiciled  and  actually  abiding  here  throughout 
the  pendency  of  the  judicial  proceedings  there,  without  a  volun- 
tary appearance  by  him  therein,  and  with  no  actual  notice  to  him 
thereof,  and  without  personal  service  of  process  on  him  in  that 
state?"  The  court  answered  this  question  squarely  in  the  nega- 
tive, and  that,  too,  after  reviewing  the  federal  decisions  bearing 
on  the  subject,  ililany  citations  axe  made  of  New  York  decisions 
and  those  of  other  states  by  Judge  Polger,  who  pronounced  the 
judgment  of  that  court. 

So,,  too,  in  the  case  of  Jones  v.  Jones,  108  N.  Y.  415,  2  Am.  St. 
Rep.  447,  although  the  court  of  appeals  of  New  York  upheld  a  di- 
vorce of  a  New  York  marriage  by  the  courts  of  Texas,  it  was  done 
because  the  husband,  who  was  domiciled  in  the  state  of  New  York 
when  the  wife  began  her  action  for  divorce  in  the  courts  of  the 
state  of  Texas,  appeared  in  said  action  and  answered  to  the  m'cri'ts 
of  the  action.  The  appeal  court  of  the  state  of  New  York  was 
careful  to  announce  in  its  judgment,  "that  the  marriage  relation 
is  not  a  res  within  the  state  of  a  party  invoking  the  jurisdiction  of 
a  court  to  dissolve  it,  so  as  to  authorize  the  court  to  bind  the  ab- 
sent p<ari;y,  a  citizen  of  another  jurisdiction,  by  substituted  service 
or  actual  notice  of  the  proceeding,  given  without  the  jurisdiction 
of  said  court,  and,  like  other  contracts,  the  contract  of  .marriage 
cannot  be  annulled  by  judicial  sanction  without  jurisdiction  of 
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the  person  of  the  defendant":  Extract  from  the  syllabus  of  the 
case  cited. 

And  also  the  case  of  Williams  t.  Williams,  130  N.  Y.  193,  27 
Am.  St.  Rep.  517,  decided  in  December,  189L1,  is  in  point  as  il- 
lustrating the  attitude  of  the  courts  of  New  York  on  this  question 
of  divorce,  so  far  as  judgment  therefor  rendered  by  the  courts  of 
a  state  different  from  that  in  which  the  domicile  of  the  defendant 
was  had,  and  to  which  action  for  divorce  he  neither  appeared  nor 
answered.  In  the  case  just  cited,  the  leading  facts  seemed  to  be 
these:  The  ***  husband,  after  living  a  year  or  more  with  the 
wife  after  their  marriage,  demanded  that  the  wife  should  give  up 
all  intetxx>urse  with  her  mother.  This  at  first  the  wife  declined  to 
do,  and  he  then  lived  apart  from  her.  But  before  the  husband 
removed  to  the  state  of  Minnesota,  the  wife  made  an  uncondi- 
tional offer  in  good  faith  to  live  with  her  husband.  This  last 
proposition  he  declined,  and  removed  to  the  state  of  ^linnesota, 
where  he  commenced  an  action  for  absolute  divorce  on  the 
groimd  of  desertion.  To  this  action  the  wife  was  made  a  party  by 
publication.  She  was  not  in  the  state  of  Minnesota  at  any  time, 
nor  did  she  appear  or  plead  to  his  action.  Still,  the  judgment 
adjudged  that  the  parties  were  no  longer  husband  and  wife. 
When  this  husband  returned  to  the  state  of  New  York,  the  wife 
brought  her  action  for  a  separation  of  the  parties  from  bed  and 
board  forever,  on  the  ground  of  abandonment.  The  husband  at- 
tempted to  set  up  in  his  answer  his  judgment  for  absolute  di- 
vorce obtained  in  the  courts  of  the  state  of  Minnesota.  But  the 
court  declined  to  recognize  such  a  divorce  as  valid,  and  granted 
the  wife's  prayer  for  a  legal  separation  for  life.  In  the  opinion 
of  the  court  in  the  case  just  cited,  the  court  admitted  that  every 
state  may  adjudge  the  status  of  one  resident  therein  toward  a 
nonresident,  and  that  so  long  as  such  judgment  is  confined  in  its 
operation  to  the  territorial  limits  of  that  state,  other  states  must 
oeqaiiesce;  but  it  tenaciously  adhered  to  the  position  announced 
in  Jonee  v.  Jones,  108  N.  Y.  415,  2  Am.  St.  Rep.  447,  -that  "the 
marriage  relation  is  not  a  res  within  the  state  of  a  party  invoking 
-the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the 
court  to  bind  the  absent  party,  a  citazen  of  another  jurisdiction, 
by  substituted  or  actual  notice  of  the  proceedings  given,  without 
the  jurisdiction  of  the  court  where  the  proceeding  is  pending." 

We  have  thus  taken  the  pains  to  consultthe  decision  of  the oooirtj 
of  the  state  of  New  York  for  the  purpose  of  showing,  that  even  if 
the  marriage  could  be  regarded  as  a  New  York  marriage, the  divorce 
here  in  question  could  noit  be  regarded  as  valid.    Having  been 
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nidiimtted  that  the  courts  of  New  York  are  only  allowed  by  the 
laws  of  that  state  to  grant  abso-lute  divorces  for  adultery,  and  the 
alleged  Judgment  of  the  courts  ^^*  of  the  state  of  Illinois  having 
granted  the  same  on  account  of  cruelty  of  the  husband  to  the 
wife,  it  will  be  easily  seen  that  Mrs.  McCreery's  contract  of  mar- 
riage did  not  have,  as  a  part  thereof,  any  right  to  divorce,  except 
for  adultery.  But  it  might  have  been  contended  that,  at  the  time 
she  entered  into  sucb  contract  of  marriage  within  the  state  of 
New  York,  that  state  recognized  as  valid  any  judgment  of  divorce 
granted  by  other  states  than  New  York.  This  refuge  is  denied 
her,  for  we  have  seen  su'ch  is  not  the  case,  in  the  event  such  a 
judgment  of  absolute  divorce  was  granted  by  the  courts  of  any 
other  state  in  an  action  therefor  to  whicli  the  husband  was  not  a 
party. 

But  the  appellant  suggests  that  divorces  must  be  recognized  in 
this  state  under  the  section  of  our  general  statutes  which  reads 
as  follows:  "All  marriage  contracted  while  either  of  the  parties 
has  a  former  wife  or  husband  living  shall  be  void;  provided,  that 
this  section  shall  not  extend  to  a  person  whose  husband  or  wife 
shall  be  absent  for  the  space  of  seven  years,  the  one  not  knowing 
the  other  to  be  living  during  that  time;  nor  any  person  who  shall 
be  divorced,  or  whose  first  marriage  shall  be  declared  void  by  the 
sentence  of  a  competent  court."  Upon  examination  we  found 
that  that  statute  was  adopted  from  the  mother  country  when  it 
was  passed  in  the  year  1713.  We  have  no  adjudications  in  our 
courts  construing  the  statute,  and  yet  we  find  that,  in  the  mother 
country,  the  matter  of  divorce  was  never  allowed  under  her  laws 
until  the  year  1857.  We  do  not  propose  to  pursue  the  question  to 
any  extent.  It  cannot  be  considered  that  the  divorce  referred 
to  in  our  statutes  could  be  other  than  a  valid  divorce — a  divorce 
legal  in  its  operation.  As  the  states  of  New  York  and  South  Car- 
olina recognize  no  divorces  valid  for  the  cause  of  cruelty  of  the 
husband  to  the  wife,  as  is  the  present  case  at  bar,  it  follows  neces- 
earily  that  no  possible  advantage  can  accrue  to  the  appellant 
under  this  old  statute. 

Lastly,  the  appellant  suggests  that  the  plaintifiE's  titles  tendered 
to  the  defendant  are  good  and  sufficient,  notwithstanding  the 
•dower  of  Mrs.  McCreery  has  not  been  renounced,  and  notwith- 
standing the  judgment  of  divorce  of  the  Illinois  courts  is  void, 
because  she  would  be  estopped  from  ^^^  making  claim  to  dower. 
We  do  not  care  to  base  our  views  on  this  branch  of  the  case  upon 
the  ground  set  out  in  the  circuit  decree,  namely,  that  Mrs.  Mc- 
Creery is  not  a  party  to  this  case.    In  courts   of  equity,  when 
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questions  of  enforcing  demand  for  specific  performance  of  con- 
tracts are  considered,  we  are  not  by  any  means  prepared  to  say 
that  the  presence  of  a  party,  who  may  possibly  possess  some  right 
affecting  the  title  tendered,  is  always  necessary,  before  the  court 
will  proceed  to  pass  upon  such  contract.  Certainly,  in  the  case 
at  bar,  by  the  agreed  statement  of  facts,  it  is  admitted  that  this 
decree  of  divorce  obtained  in  Illinois  especially  reserved  the  ques- 
tion of  Mrs.  McCreery's  right  of  dower.  Apart  from  this,  how- 
ever, under  our  laws,  we  know  of  no  way  to  defeat  a  woman's 
right  of  dower  that  has  once  attached,  unless  it  be  under  that 
section  of  our  general  statutes.  1903,  which  provides,  if  a  wife 
elopes  with  another  than  her  husband,  and  continues  with  her 
advoutrer,  and  is  not  reconciled  thereafter  with  her  husband,  slie 
shall  forfeit  her  dower  in  his  lands.  Under  our  law,  ''•marriage 
is  a  valuable  consideration;  some  have  considered  it  the  highest 
known  in  law.  None  would  say  it  was  a  lower  consideration  than 
money." 

There  is  nothing  unreasonable  in  this.  The  great  value  of 
"the  consideration  consists  in  this,  that  the  wife  surrenders  her 
person  and  her  self -dominion  to  the  husband,  and  enters  into  an 
indissoluble  engagement  with  him,  foregoing  all  other  prospects 
in  life;  and,  if  the  consideration  for  which  she  stipulates  fails,  she 
cannot  be  restored  to  the  status  in  quo.  She  can  have  no  remedy 
or  relief":  Rivers  v.  Thayer,  7  Rich.  Eq.  144.  In  Wilson  v.  Mc- 
Connell,  9  Rich.  Eq.  513,  the  court  used  this  language:  "But  this 
claim  ifi  met  by  a  corresponding  equity  on  the  part  of  the  widow, 
who  is  entitled  (under  her  marriage)  to  the  position  of  a  pur- 
chaser for  valuable  consideration  against  all  but  existing  liens" — 
liens  that  existed  before  the  marriage.  So  in  Brooks  v.  McMeekin, 
37  S.  C.  303,  this  court  held:  "We  are,  therefore,  enabled  to  de- 
clare it  to  be  the  law,  as  derived  from  our  own  decisions,  that  in 
this  commonwealth  marriage  is  a  valuable  consideration  paid  by 
the  wife  for  those  rights  and  estates  that,  by  our  laws,  are  ac- 
corded the  wife  as  a  wife."  ^'^  It  is  true,  at  present,  this  right 
of  dower  of  Mrs.  McCreery  in  the  lands  of  her  husband,  the  plain- 
tiff, is  inchoate,  yet  it  is  a  substantial  right  of  property,  and  not  a 
lien:  Shell  v.  Duncan,  31  S.  C.  547.  It  must  be  remembered  that 
this  action  of  Mrs.  l^IcCrcery  in  the  courts  of  Illinois  related  only 
to  the  present  and  future  relation  of  herself  to  her  husband;  it 
did  not  seek  any  action  of  the  court  as  to  the  past,  for  she  ad- 
mitted she  had  been  his  lawful  wife  from  1885  to  the  date  of  her 
•lleged  judgment  of  divorce  from  him.    We  have  held  thait  this 
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divorce  is  void  in  this  state.    It  seems  to  us,  therefore,  that  the 
plaintiff  can  derive  no  benefit  from  the  alleged  estoppel. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  oir- 
cmt  court  be  affirmed. 

JURISDICTION  OVER  CITIZENS  OF  OTHER  STATES.— Juris- 
diction to  render  a  personal  judgment  cannot  be  obtained  against  a  de- 
fendant who  does  not  reside,  and  is  not  within,  the  state,  and  upon  whona 
process  is  not  served  except  by  the  publication  thereof:  Renierv.  Hurl- 
but,  81  Wis.  24;  29  Am.  St.  Rep.  850,  and  note. 

JUDGMENT  OF  SISTER  STATE— ATTACK  ON  FOR  WANT  OF 
JURISDICTION.— A  judgment  of  a  court  of  a  sister  state  without  any 
service  of  process  and  without  appearance  is  void  in  this  state:  Crum- 
lish  V.  Central  Imp.  Co.,  38  W.  Va.  390;  45  Am.  St.  Rep.  872,  and  note. 
No  presumption  in  favor  of  the  validity  of  a  judgment  of  another  state 
exists,  where  it  appears  from  the  record  that  the  defendant  was  a  non- 
resident, and  it  does  not  aflSrmatively  appear  that  service  of  process  was 
made  on  him  in  that  state:  Rand  v.  Hanson,  154  Mass.  87;  26  Am.  St. 
Rep.  210.  See,  also,  the  extended  note  to  Falls  v.  Wright,  29  Am.  St. 
Rep.  80. 

DIVORCE— JURISDICTION  OF  COURTS  OF  ANOTHER  STATE 
TO  GRANT. — The  jurisdiction  of  a  court  of  another  state  of  the  subject 
of  divorce  is  a  special  authority  not  recognized  by  the  common  law,  and 
its  existence  must  be  shown,  and  it  must  appear  to  have  been  strictly 
pursued  :  Kelley  v.  Kelley,  161  Mass.  Ill ;  42  Am.  St.  Rep.  389,  and  note. 
This  subject  is  fully  discussed  in  the  notes  to  the  following  cases:  Wat- 
kins  V.  Watkins,  21  Am.  St.  Rep.  219;  Jones  v.  Jones,  2  Am.  St.  Rep. 
453;  Harteau  v.  Harteau,  25  Am.  Dec.  377;  Dorsey  v.  Dorsey,  32  Am. 
Dec.  771 ;  Tolen  v.  Tolen,  21  Am.  Dec.  752. 

DOWER— EFFECT  OF  DIVORCE  ON.— A  decree  of  divorce  from 
the  bonds  of  matrimony  bars  the  wife's  claim  to  dower:  Wood  v.  Wood, 
69  Ark.  441;  43  Am.  St.  Rep.  42,  and  note. 


Jones  v.  City  of  Camden. 

[44  South  Carolina,  319.] 

MUNICIPAL  BONDS  cannot  be  avoided  on  the  ground  that  the 
building  for  the  erection  of  which  they  wt^re  issued  was  not  erected 
solely  for  munii  ipal  purposes,  where  the  building  was,  in  fact,  erected  to 
supply  the  needs  of  the  municipility,  though  portions  not  necessary  for 
public  purposes  were  appropriated  to  other  uses,  from  which  a  small  in- 
come was  derived,  not  sufficient  to  meet  the  insurance  on  the  building 
and  the  interest  on  the  moneys  expended  in  its  erection. 

IF  MUNICIPAL  BONDS  are  authorized  to  be  issued  for  the  pur- 
pose of  procuring  a  suitable  site,  and  the  erection  thereon  of  a  suitable 
building  fcr  a  town  hall,  in  such  manner  as  to  the  town  council  may 
seem  expedient  and  for  the  best  interest  of  the  town,  the  bonds  cannot 
be  avoi^'ed  in  the  h  inds  of  innocent  purchasers  on  the  ground  that  their 
]  roceeda  were  misapplied  by  the  erection  of  a  building  for  purposes  not 
contemplated  by  the  statute. 

MUNICIPAL  BONDS  VALID  WHEN  ISSUED  are  not  rendered 
void  by  the  misapplication  of  the  moneys  received  from  their  sale. 

J.  T.  Hay,  for  the  petLtiomeir. 
W.  D.  Trantham,  contra. 
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***  McIVER,  J.  Tliis  is  a  petition,  addressed  to  this  court 
in  the  exercise  of  its  original  jurisdiction,  pranng  that  the  de- 
fendants may  be  enjoined  frcan  issuing  and  selling  or  offering  for 
sale,  certain  municipal  bonds  of  said  city,  to  the  amount  of  ten 
thousand  dollars,  mentioned  in  the  peitition.  Upon  the  hearing 
of  the  petition,  the  usual  rule  to  show  cause  was  issued  and  served 
upon  the  defendants,  requiring  them  to  show  cause  why  the  in- 
junction prayed  for  should  not  be  granted.  The  defemdants 
answered,  setting  forth,  substantially,  the  following  facts,  which 
are  un controverted:  1:  That  the  bonded  debt  of  the  city  of 
Camden  amounts  to  the  sum  of  fifteen  thousand  dollars,  which 
was  incurred  in  the  purchase  of  a  lot,  and  in  the  erection  thereon 
of  a  new  town  hall,  with  money  raised  by  the  issue  of  bonds  au- 
thorized by  the  act  approved  December  24,  1884  (18  Stats.  818), 
and  the  ordinance  of  the  town  (now  city)  of  Camden,  ratified  the 
15th  of  April,  1885;  2.  That  the  said  building,  though  it  con- 
tains a  store  on  the  first  floor,  from  the  rents  of  which  the  corpo- 
ration derives  some  revenue,  and  a  large  hall  on  the  second  floor, 
which  is  sometimes  used  by  dramatic  and  other  companies,  who 
pay  a  small  sum  of  money  for  the  privilege  of  using  it,  was  pro- 
jected and  erected  for  municipal  purposes,  and  not  for  profit  and 
speculation,  the  entire  income  therefrom  being  insufficient  to  pay 
the  insurance  on  the  building  and  the  interest  on  the  money  ex- 
pended in  its  erection;  3.  That  besides  the  store  and  hall,  the 
building  contains  the  city  offices;  and  the  large  hall,  which  is 
popularly  called  the  "opera  house,"  is  used  by  the  people  of 
Camden,  without  charge,  for  holding  their  mass  meetings,  public 
school  exhibitions,  industrial  fairs,  and,  at  times,  for  divine  wor- 
ship; 4.  That  of  the  bonds  so  issued,  the  one-half  thereof  which 
matured  on  the  15th  of  March,  1890,  have  been  refunded  by  au- 
thority of  the  act  of  December  23,  1889,  (20  Stats.  542),  and  the 
ordinance  of  said  town,  ^^*  ratified  the  5th  of  March,  1890;  5. 
That  by  virtue  of  the  act  of  December  21,  1894  (21  Stats.  1027), 
and  the  ordinance  of  the  city  of  Camden,  ratified  the  27th  of 
March,  1895,  the  city  council  are  authorized  end  empowered  to 
issue  and  dispose  of  bonds  of  the  said  city,  to  the  amount  of  ten 
thousand  dollars,  bearing  interest  at  the  rate  of  five  per  centum 
pcrannnm. payable  8emiannually,and  to  become  paj-ablein  twenty 
years  from  the  issnance  thereof;  which  said  bonds,  to  the  extent 
of  seven  thousand  five  hundred  dollars,  if  so  much  be  necessary, 
shall  be  used  in  refunding  so  much  of  what  are  known  as  "the 
town  hall  or  opera  house  bonds"  as  mnture  on  the  l.'th  of  Mnrch, 
1895,    and    to    the    extent    of     two     thousand     five     him- 
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dred  dollarB  if  so  much  be  necessary,  for  the  purpose 
of  raising  funds  with  which  to  pay  so  much  as  may  reraiiain  un- 
paid of  what  is  known  as  "the  pavement  debt"  of  the  said  city;  6. 
That  by  the  words  "touTi  hall  or  opera  house  bonds,"  as  used  in 
the  act  of  Decembea*  21,  1894,  and  in  the  ordinance  of  March  27, 
1895,  the  bonds  which  were  issued  for  the  purpose  of  building  a 
new  town  hall,  under  the  authority  of  the  act  of  December  24, 
1884,  are  meant,  as  the  said  building  has  since  become  popularly 
known  as  the  "town  hall  or  opera  house";  7.  That  the  debt 
known  as  the  "pavement  debt"  of  the  city  of  Camden  was  incurred 
in  laying  sidewalks  on  Broad  street,  the  principal  thoroughfare  of 
said  city. 

The  validity  of  the  bonds  in  question  seem  to  be  assailed  upon 
two  grounds:  1.  Because  the  building  for  the  erection  of  which 
these  bonds  were  originally  issued  was  not  erected  solely  for  mu- 
nicipal purposes,  but  for  the  purpose,  in  part  at  least,  of  profit  or 
speculation;  and  the  case  of  Mauldin  v.  City  Council,  33  S.  C.  1, 
is  relied  upon  to  support  this  contention.  So  far  from  there  be- 
ing any  evidence  that  one  of  the  purposes  in  erecting  the  building 
was  profit  or  speculation,  that  allegation  in  the  petition  is  dis- 
tinctly denied  in  the  answer,  and  there  is  no  evidence  to  contro- 
vert such  denial.  Besides,  it  seems  to  us  that  it  is  plain  that  the 
main  purpose  for  which  the  building  was  erected  was  to  supply 
the  needs  of  the  municipal  corporation,  and  the  fact  that  portions 
of  the  building  not  now  necessary  for  public  purposes  are  appro- 
priated to  other  purposes,  from  which  a  ^^^  small  income  is  de- 
rived, not  auf&cient  to  meet  the  insurance  of  the  building  and  the 
interest  on  the  money  expended  in  its  erection,  does  not  deprive 
it  of  its  character  as  a  public  building  erected  and  used  for  mu- 
nicipal purposes. 

In  addition  to  this,  the  bonds  originally  issued  under  the  au- 
thority of  the  act  of  1884,  above  referred  to,  were  authorized  to 
be  used  for  the  purpose  of  procuring  "a  suitable  site  in  the  town 
of  Camden,  South  Carolina,  and  the  erection  thereon  of  a  suit- 
able building  for  a  town  hall,  in  such  manner  as  to  the  said 
town  council  may  seem  most  expedient  and  for  the  best  interest 
of  said  town";  and  if  the  municipal  authorities,  after  issuing  and 
selling  said  bonds,  concluded  that  it  would  be  for  the  best  inter- 
ests of  the  town  so  to  erect  the  building  as  that  such  portions  of 
it  as  would  not  at  all  times  be  needed  for  public  purposes  could 
be  used  as  a  source  of  income  to  the  town,  surely  the  purchases 
of  such  bonds  could  not  be  affected  by  such  misapplication  (if, 
indeed,  there  was  any  misapprehension,  of  the  proceeds  of  the  sales 
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of  the  bonds;  and,  of  course  those  who  furnished  the  money  to 
take  up,  or  renew,  or  extend  such  valid  obligations  of  the  cor- 
poration could  not  be  affected  by  any  misapplication  of  the  pro- 
ceeds of  the  sale  of  the  bonds.  Purchasers  of  the  bonds  of  a  mu- 
nicipal corix>ration  are  only  bound  to  inquire  whether  the  power 
to  issue  such  bonds  has  been  conferred,  and  they  are  not  bound 
to  see  to  the  application  of  tlie  proceeds:  See  Bond  Debt  Cases,  18 
S.  C.  200.  If,  therefore,  the  bonds  originally  issued  were  valid 
obligations  of  the  muncipal  corporation,  as  we  think  they  "un- 
questionably were,  then  bonds  issued  to  pay  or  renew  such  valid 
obligations  were  alike  valid,  because  issued  for  a  corporate  pur- 
pose, viz.,  to  pay  or  retire  a  valid  debt  of  the  corporation. 

The  second  ground  upon  which  the  vialidity  of  the  bonds  in 
question  is  assailed  is,  that  the  debt  kno^\ii  as  the  '^pavement 
dobt"  should  be  provided  for  out  of  the  current  income  of  the 
city,  and  not  by  the  issue  of  bonds  of  the  corporation.  Inasmuch 
afi  the  express  power  to  issue  bonds  to  pay  that  debt  was  conferred 
by  the  act  above  referred  to,  we  are  at  a  loss  to  perceive  any  foun- 
dation for  the  position  taken  by  counsel  for  plaintiff.  The  au- 
thority which  he  cites  from  ^^^  Dillon  on  Municipal  Corpora- 
tionfl  applies  only  to  cases  in  which  it  is  claimed  that  the  mu- 
nicipal corporation  has  implied  authority  to  borrow  money  by  is- 
suing its  bonds,  and  can  have  no  application  to  a  case  like  the 
present,  where  the  power  has  been  expressly  conferred  by  act  of 
tiie  legislature.  The  only  question  is,  whether  the  debt  author- 
ized is  for  a  corporate  purpose;  and  there  can  be  no  doubt  that 
a  debt  contnacted  for  the  purpose  of  constructing,  repairing,  or 
improving  the  streets  or  sidewalks  of  a  municipality  is  a  debt 
contracted  for  a  corporate  purpose. 

It  seems  to  us  clear  that  there  is  no  valid  ground  for  objection 
to  the  bonds  in  question;  and,  in  accordance  with  these  views,  an 
order  was  granted  at  the  hearing,  declaring  these  bonds  valid  ob- 
ligations of  the  city  of  Camden,  refusing  the  injunction  asked  for, 
and  dismissing  the  petition. 

Xanloipal  Bonds  in  the  Hands  of  Bona  Fide  Holders.* 
Municipal  boDda  Degoti.ihle  in  form  are  a  class  of  security,  the  amount 
of  which   is  so  (ireat  and  so  rapidly   increasing,    that  they  deserve 
especial  consideration,  to  the  end  that  the  public,  which  is  constantly 

*  KKrXRXNCS  TO  MOHOQItArHIC  NOm. 

MunldpsI  bond!  and  defenses  thereto:  Note  to  98  Am.  Dec.  Ki-fin. 

Implied  power  of  municipal  corporations  to  borrow  money:  Note  to  80  Am.  Dee. 
190-lM. 

Power  of  the  I>eirtslature  to  TSlldate  Invalid  contracts  of,  and  to  impose  liabiltttee 
•pon,  municipal  corporations:  Note  to  80  Am.  Dec.  781-73.\ 

Indebtedness.  munlclpHl,  what  la  within  the  meaning  of  prohibitions  acalnst: 
MoU  to  44  Am.  BU  Rep.  22»-24S. 
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called  upon  to  deal  in  them,  may  understand  when  it  may  implicitly 
rely  upon  their  validity.  The  subject  has,  it  is  true,  already  received 
our  attention  in  this  series,  but  we  wish  to  Investigate  it  further,  prin- 
cipally for  the  purpose  of  ascertaining  the  circumstances  under  which 
a  bona  fide  purchaser  is,  and  those  in  which  he  is  not,  entitled  to  pro- 
tection, though  there  may  be  some  vice  which,  if  known  to  him,  might 
have  prevented  him  from  enforcing  the  bonds  against  the  municipality 
by  which  they  purport  to  have  been  issued. 

Negotiability. — In  one  state  a  stand  was  made  against  municipal  bonds 
issued  in  aid  of  railway  corporations,  and  they  were  declared  not  to  be 
commercial  paper,  even  in  the  liandsof  innocent  and  remote  purchasers, 
but  to  be  subject  to  the  equities  existing  against  them  when  in  the 
hands  of  the  persons  to  whom  they  were  originally  issued.  The  court 
so  deciding  frankly  admitted  that  it  stood  alone,  and  that  all  other 
courts,  whether  American  or  English,  were  against  it.  The  stand  which 
it  made  was  sought  to  be  justified  on  the  ground  that  bonds  of  this  char- 
acter had  been  issued  under  the  influence  of  popular  excitement  and  by 
public  officers  "moulded  to  the  purposes  of  speculators":  Diamond  v. 
Lawrence  County,  37  Pa.  St.  353 ;  78  Am.  Dec.  429.  This  extreme  view 
was,  however,  taken  only  against  bonds  issued  in  aid  of  railways,  a  class 
which  the  opinion  of  the  court  truly  declared  to  be  exceptional  in  char- 
acter, temporary  in  purpose,  and  likely  soon  to  disappear.  In  all  other 
states,  municipal  bonds  negotiable  in  form  have  been  conceded  the  at- 
tributes of  negotiability,  and  their  purchasers  have  been  protected 
against  secret  equities  and  from  being  prejudiced  by  such  mere  irregu- 
lai-ities  in  their  issue  as  do  not  make  them  absolutely  void :  State  v. 
Kiowa  County,  39  Kan.  657;  7  Am.  St.  Rep.  569;  Insurance  Co.  v. 
Bruce,  105  U.  S.  328;  North  v.  Platte  County,  29  Neb.  447;  26  Am.  St. 
Rep.  395. 

Irregularities,  what  are.— The  doctrine  of  the  cases  being  that  a  mu- 
nicipal negotiable  bond  cannot  be  avoided  in  the  hands  of  a  bona  fide 
holder  for  mere  irregularities,  it  becomes  extremely  important  to  know 
what  is  an  irregularity  within  the  meaning  of  these  decisions.  It  may, 
perhaps,  properly  be  described  as  a  fraudulent,  mistaken,  or  erroneous 
exercise  of  an  existing  power.  The  issuing  of  such  bonds  is  necessarily 
intrusted  to  officers  of  the  municipality,  and,  while  acting  within  the 
scope  of  their  powers,  they  must  doubtless  be  regarded  as  agents  of  the 
municipality  rather  than  of  a  purchaser  or  holder  of  the  bonds.  He 
therefore  is  not  affected  by,  or  chargeable  with,  knowledge  possessed  by 
them  and  not  communicated  to  him.  If  they  act  fraudulently,  they, 
while  so  acting,  are  none  the  less  agents  of  the  municipality,  or,  at 
least,  not  agents  of  the  bondholders,  so  that  the  latter  are  chargeable 
with  knowledge  of  the  fraud,  or  exposed  to  loss  because  of  it:  Meyer  v. 
Brown,  65  Cal.  583;  Pompton  v.  Cooper  Union,  101  U.  S.  196.  Thus, 
in  a  leading  case  in  the  supreme  court  of  the  United  States,  it  was  said : 
"The  case  shows  that  the  plaintiff  below  was  the  bona  fide  owner  of 
the  coupons  sued  upon.  Questions  of  form  merely,  or  irregularity,  or 
fraud,  or  misconduct,  on  the  part  of  the  agents  of  the  town,  cannot, 
therefore,  be  considered.  Whether  the  supervisor  of  the  town  signed 
the  bonds  during  the  midnight  hours,  whether  he  delivered  them  at 
about  daylight  on  the  morning  of  April  2,  1873,  and  whether  he  imme- 
diately l«it  the  town  to  avoid  the  service  ol  an  injunction,  are  matters 
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not  chargeable  to  the  owner  of  the  bonds.  The  supervisor  was  not  his 
agent,  but  the  agent  of  the  town,  and  if  there  has  been  misconduct  on 
his  part,  the  town,  rather  than  a  stranger,  must  bear  the  consequences. 
There  must  be  authority  in  the  town  to  issue  the  bou'ls  by  the  statutes 
of  the  state,  if  this  cannot  be  found,  the  holder  must  fail ;  if  it  exists, 
he  is  entitled  to  recover" :  East  Lincoln  v.  Davenport,  94  U.  S.  8M.  To 
the  same  effect,  see  Harper  County  v.  Rose,  140  U.  S.  71 ;  Lytle  v. 
Lansing,  147  U.  S.59;  Cairo  v.  Zane,  149  U.  S.  122;  Suffolk  Sav.  Bank 
V.  Boston,  149  Mass.  364;  Sherman  County  v.  Simons,  109  U.  S.  735. 

Lit  Pendens. — Municipal  bonds  are,  like  other  negotiable  instruments, 
exempt  from  the  operation  of  the  law  of  lis  pendens,  in  so  far,  at  least, 
that  a  purchaser  of  them  during  the  pendency  of  a  suit  of  which  he  has 
no  notice  does  not  acquire  title  subject  to  the  final  decree  in  such  suit: 
American  Life  Ins.  Co.  v.  Bruce,  105  U.  S.  328;  Enfield  v.  Jordan,  119 
U.  S.  680;  County  of  Warren  v.  Marcy,  97  U.  S.  96.  It  is  otherwise 
when  he  has  actual  notice  of  the  pendency  of  the  suit  at  or  before  the 
date  of  his  purchase:  Scotland  County  v.  Hill,  132  U.  S.  107,  114. 

Burden  of  Proof. — If  bonds  are  void  as  between  the  municipality  and 
the  person  to  whom  they  are  issued,  though  valid  as  in  favor  of  bona 
fide  holders,  it  is  incumbent  on  a  holder  of  them  as  in  case  of  other 
negotiable  instruments  procured  by  fraud,  to  assume  the  burden  of 
proving  either  that  he  or  his  predecessor  in  interest  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  and  made  payment  therefor  before 
receiving  notice  of  the  vice  on  account  of  which  they  are  assailed;  and 
if  he  knows  the  municipality  is  contesting  its  liability  on  them,  it  is  his 
duty  to  make  inquiries,  and  his  failure  to  do  so  will  be  deemed  a  clos- 
ing of  his  eyes  to  information,  and  will  deprive  him  of  the  character  of 
B  bona  fide  purchaser:  Stewart  v.  Lansing,  104  U.  S.  505;  Lytle  v. 
Lansing,  147  U.  S.  59;  Orleans  v.  Piatt,  99  U.  S.  tu6. 

If  negotiable  bonds  have  once  been  in  the  ownership  of  a  bona  fide 
purchaser  under  such  circumstances  that  he  was  entitled  to  enforce 
them,  bia  transfer  thereof  to  another  purchaser  clothes  the  latter  with 
all  the  immunities  of  a  bona  fi  le  purchaser,  though  before  making  hia 
purchase  he  had  full  notice  of  the  facts  entitling  the  municipality  to 
avoid  them  bad  they  never  been  in  the  hands  of  a  bona  fide  holder: 
Scotland  County  v.  Hill,  132  U.  S.  116;  Douglas  County  v.  Holies,  94 
U.  S.  104;  Cromwell  v.  County  of  Sac,  94  U.  S.  3)1;  Verbeck  v.  Scott, 
71  Wis.  59. 

Valid  Law  Authorizing  ii  Et$ential. — As  the  authorities  with  substan* 
tial  unanimity  concede  that  a  bona  fide  purchaser  of  a  municipal  bond 
is  entitled  to  enforce  it,  notwithstanding  irregularities  at  or  preceding 
its  issue,  if  there  was  power  to  issue  it  when  it  was  in  fact  issued,  it 
becomes  material  to  inquire  when  such  power  exists,  for  a  purchaser 
cannot  secure  immunity  from  attack  upon  his  bonds  by  his  belief  that 
there  was  power  to  issue  them,  nor  from  his  failure  to  discover  the  ab- 
sence of  su  -h  power.  The  first  prerequisite  to  the  power  to  issue  a 
municipal  bond  is  the  existence  of  a  law  authorizing  it.  It  \»  not  suffi- 
cient that  what  purports  to  be  a  statute  appears  in  the  public  archives. 
Ii  must  not  so  conflict  with  the  constitution,  state  or  national,  that  the 
judiciary  must  deny  it  effect:  Norton  v.  Shelby  County,  118  U.  S.  426; 
Lake  County  v.  Graham,  130  U.  S.  674.  Furthermore,  it  must  have 
been  enacted  in  a  manner  permitted  by  the  state  ouuatitutioa.     If,  to 
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be  a  valid  enactment,  certain  precedent  etepa  are  necessary  to  be  taken, 
it  is  the  duty  of  the  person  about  to  become  a  bondholder  in  reliance 
upon  it  to  inquire  whether  they  were  taken,  for,  without  them,  it  is 
not  a  law,  and  "there  can  be  no  estoppel  in  the  way  of  ascertaining  the 
existence  of  a  law.  That  which  purports  to  be  a  law  of  a  state  is  a  law, 
or  it  is  not  a  law,  according  as  the  truth  of  the  fact  may  be,  and  not 
according  to  the  shifting  circumstances  of  the  parties.  It  would  be  an 
intolerable  state  of  things  if  a  docament  purporting  to  be  an  act  of  the 
legislature  could  thus  be  a  law  in  one  case  and  for  one  party,  and  not  a 
law  in  another  case  and  for  another  party;  a  law  to-day,  and  not  a  law 
to-morrow;  a  law  in  one  place,  and  not  a  law  in  another  in  the  same 
state.  And  whether  it  be  a  law,  or  not  a  law,  is  a  judicial  question, 
to  be  settled  and  determined  by  the  courts  an  1  judges.  The  doctrine 
of  estoppel  is  totally  inadmissible  in  this  case":  Ottowa  v.  Perkins,  94 
U.  S.  260.  It  must  also  appear  that  the  statute  under  which  bonds 
have  been  issued  was  in  effect  not  only  at  the  time  of  their  issuing,  but 
also  at  the  time  of  the  taking  of  any  steps  necessary  to  such  issuing. 
State  V.  Settle  Rock  etc.  Ry.  Co.,  31  Ark.  701;  Phelps  v.  Alfred  Bank^ 
13  Wis.  432;  80  Am.  Dec.  746;  Berliner  v.  Waterloo,  14  Wis.  378. 
Therefore  a  municipality  may  successfully  resist  a  proceeding  to  com- 
pel it  to  pay  interest  upon  bonds  purporting  to  be  issued  by  it.  by  pr  )v- 
ing  that  the  election  authorizing  such  bonds  to  issue  was  held  before  the 
statute  under  which  it  was  held  and  they  were  issued  had  taken  effect: 
Santa  Cruz  etc.  Co.  v.  Kron,  74  Cal.  222.  Though  the  statute  was  con- 
stitutionally enacted,  and,  when  enacted,  was  not  subject  to  constitu- 
tional objection,  inquiries  must  further  be  made  to  ascertain  whether  it 
yet  remains  in  force  and  free  from  constitutional  objection.  If,  before 
proceedings  were  taken  under  it  to  authorize  the  issuing  of  bonds,  it 
had  been  repealed,  or  some  constitutional  limitation  had  been  adopted 
with  which  the  sLatute  was  necessarily  in  conflict,  so  that  further  pro- 
ceedings under  it  were  forbidden,  the  purchaser  cannot  excuse  himself 
by  showing  ignorance  of  any  of  these  facts,  and  bonds  issued  after  the 
statute  had  for  any  of  these  reasons  become  obsolete,  are  void,  even  in 
the  hands  of  bona  fiiJe  purchasers:  Wade  v.  La  MoUe,  112  111.  79. 

Mvst  be  Issued  by  a  Municipality  and  Officers  DeJure  or  De  Facto. — It  is 
the  duty  of  one  who  purchases  or  otherwise  acquires  title  to  what  pur- 
ports to  be  a  municipal  bond  to  ascertain  at  his  peril  whether  it  was 
issued  by  a  municipality,  audit  cannot  have  been  so  issued  unless  there 
was  at  least  a  municipality  de  facto  represented  by  officers  de  jure  or 
de  facto.  To  consider  at  length  what  is  a  de  facto  municipal  organiza- 
tion, and  who  may  safely  be  dealt  with  as  de  facto  of^cers  thereof, 
would  require  a  monographic  note  upon  a  subject  but  incidentally 
involved  in  the  one  here  under  discussion,  and  we  must  content  ourselves 
with  a  mere  reference  to  the  notes  in  this  series  upon  the  subject:  Note 
to  Hildrefh  v.  Mclntire,  19  Am.  Dec.  63-69,  and  a  statement  of  tho^ 
conclusions  announced  in  the  few  decisions  wliich  have  applied  the 
general  rules  controlling  this  topic  to  controversies  respecting  the  valid- 
ity of  municipal  bonds.  It  is  undoubtedly  true  that  the  municipality 
purporting  to  issue  bonds  must  be  at  least  a  municipality  de  facto,  and 
that  the  officers  who  act  for  it,  while  they  need  not  necessarily  be 
officers  de  jure,  must  have  held  and  exercised  the  functions  of  their 
respective  offices  under  such  circumstances  as  to  entitle  them  to  respect 
«■  officers  de  facto:  Coler  v.  Cleburne,  131  U.  S.  162;  and,  where  ther» 
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conld  not,  under  the  law  in  force  at  the  time  the  bonds  were  issued, 
have  been  officers  de  jure,  there  could  not  have  been  otticers  de  facto, 
and  therefore  that  bonds  issued  by  persons  assuming  to  be  officers  of  a 
municipality  must  be  absolutely  void,  if  the  offices  which  they  assumed 
to  fill  did  not  exist:  Norton  v.  Shelby  County,  118  U.  S.  426.  This 
statement  may,  perhaps,  be  inapplicable  when  the  offices  in  question 
were  apparently  created  by  a  statute  which  had  been  generally  recog- 
nized as  valid  for  a  considerable  length  of  time,  and  official  functions 
have  been  exercised  under  it,  in  which  case  the  officers  acting  may  be 
regarded  as  officers  de  facto  until  the  unconstitutionality  of  the  statute 
has  been  judicially  declared:  Note  to  Kelly  v.  Bemia,  64  Am.  Dec.  54. 
If  the  municipality  is  alleged  to  exist  in  pursuance  of  some  general  or 
apecial  statute  directly  incorporating  it,  all  persons  must  take  notice  of 
the  law  upon  the  subject,  and  must  satisfy  themselves  at  their  p  ril 
whether  the  statute  relied  upon  has  been  enacted,  whether  the  cor- 
poration in  question  falls  within  its  piovisions,  and,  if  so,  whether 
such  statute  has  been  repealed  or  otherwise  deprived  of  its  original 
force.  In  many  instances,  municipalities,  or  what  claim  to  be  such, 
have  been  organised,  or  attempted  to  be  oragnized,  under  general  laws, 
by  virtue  of  which  certain  proceedings  were  authorized  to  be  taken  for 
the  purpose  of  creating  a  manicipaiiiy,  and  some  of  these  proceedings 
may  have  been  omitted,  or  may  not  have  taken  place  at  the  time  or 
under  the  circumstances  required  by  law.  It  is,  however,  a  general 
rule  that  the  right  to  exercise  such  official  or  municipal  functions  can- 
not be  assailed  in  a  collateral  proceeding,  but  only  at  the  instance  of 
the  government,  represented  by  the  attorney  general,  and  hence  we 
•hoald  not  expect  the  courts,  in  suits  to  enforce  municipal  bonds  in  the 
hands  of  bona  fide  holders,  to  pursue  inquiries  and  pronounce  judg- 
ments appropriate  only  to  proceedings  in  quo  warranto. 

There  is,  indeed,  one  decision  in  which  an  attack  upon  the  incorpora- 
tion of  a  town  was  permitted  in  order  to  defeat  bonds  apparently  issued 
by  it,  but  the  action  of  the  court  was  founded  upon  a  statute,  which,  by 
declaring  that  after  the  doing  of  certain  acts  the  incorporation  should 
not  be  collaterally  assailed,  thereby  implied  that,  until  such  acts  were 
done,  a  collateral  as.sault  was  permissible,  and  might  be  effective: 
Ruohs  v.  Athens,  91  Tenn.  20;  30  Am.  St.  Rep.  858. 

Manifestly,  persons  dealing  with  municipal  bonds  cannot  be  expected 
to  prosecute  inquiries  for  the  purpose  of  determining  whether  de  facto 
municipalities  or  de  facto  officers  hold  without  title,  or  by  a  title  which 
the  sovereign  may,  by  appropriate  proceedings,  assail  and  overturn, 
and  the  instances  in  which  such  bonds  have  been  avoided  by  proving 
irregularities  in  the  organization  of  the  municipility,  or  defects  in  the 
title  of  an  officer,  must  be  very  rare,  and  cannot,  upon  principle,  be 
conceded  to  exist  at  all,  unless,  as  in  the  case  last  cited,  the  statute 
exacted  the  doing  of  something  to  be  evidenced  by  some  matter  of  pub- 
lic record,  and  such  record  does  not  exist.  Mere  irregularities  in  the 
organisation  of  a  municipality  will,  therefore,  not  be  inquired  into  in 
actions  u|K>n  such  bends,  nor  can  they  be  avoided  by  proving  that  the 
persons  who,  as  officers  de  facto,  issued  them,  or  did  some  other  act 
eaaential  to  their  validity,  were  not  officers  de  jure:  Ralls  Co.  v.  Duug- 
lasfl,  105  U.  8.  728;  State  v.  Adams  County  School  Dist.,  13  Neb.  78,  4«6. 
This  rule  may  properly  be  applie<I,  even  when  the  statute  organizing 
the  manicipality  is  unconstitutional,  if  its  want  of  oonstitutionality 
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cannot  be  ascertained  from  inspecting  it,  and  is  made  manlfeai  only  by 
a  decision  of  some  court  of  competent  jurisdiction  based  upon  extrinsic 
evidence  respecting  an  issue  of  fact:  Scliool  Dist.  v.  State,  29  Kan.  57. 
In  some  instances,  attempts  have  been  made  to  avoid  municipal  bonds 
upon  the  ground  that  the  corporation  to  or  in  favor  of  which  they  pur- 
port to  have  been  issued  had  not,  as  a  matter  of  fact,  been  organized  at 
the  date  of  such  issuing,  but  these  attempts  have  proved  uniformly 
unsuccessful:  Macon  County  v.  Shores,  97  U.  S.  272;  Daviess  v. 
Huidekoper,  98  U.  S.  98.  A  somewhat  different  question  is  presented 
when  bonds  directed  to  be  issued  to  one  corporation  are  in  fact  issued 
to  another.  This  ia  especially  true  if  they  are  issued  by  a  clerk  pos- 
sessing no  general  authority  to  bind  the  municipality,  and  the  law 
under  which  he  and  other  officers  acted  was  one  authorizing  subscrip- 
tions to  be  made  to  the  stock  of  a  railway  company,  provided  such  sub- 
scription was  previously  sanctioned  by  a  majority  of  the  qualified  voters 
at  an  election  called  for  the  expression  of  their  wishes,  the  statute  fur- 
ther providing  that  the  notice  calling  for  the  election  should  specify  the 
•  company  in  which  stock  was  proposed  to  be  subscribed.  In  such  case, 
there  is  no  authority  to  subscribe  for  stock  of,  nor  to  issue  bonds  to,  a 
corporation  different  from  that  specified  in  the  notice  of  election,  and 
bonds  issued  to  another  corporation  may  be  treated  as  void,  though  in 
tlie  hands  of  a  purchaser  without  notice.  It  was  his  duty  to  ascertain 
whether  the  law  had  been  so  far  followed  by  the  public  officials  as  to 
justify  them  to  issue  the  bonds.  "The  authority  to  contract  must  exist 
before  any  protection  as  an  innocent  purchaser  can  be  claimed  by  the 
holder":  Marsh  v.  Fulton  County,  10  Wall.  676. 

What  would  be  the  rights  and  remedies  of  bondholders  if  quo  warranto 
should  be  prosecuted  against  the  municipality,  and  should  result  in  a 
judgment  in  favor  of  the  people,  is  a  question  which,  so  far  as  we  are 
aware,  has  not  been  presented  for  decision.  We  fear  it  would  leave  them 
without  any  means  of  redress,  other  than  an  appeal  to  the  legislature, 
to  make  some  enactment  in  their  favor,  imposing  taxes  upon  the  people 
and  property  within  the  limits  of  the  defunct  municipality.  Such  ap- 
pears to  be  the  result  when  its  existence  is  terminated  by  a  repeal  of  its 
charter ;  for  there  is  then  no  municipality  to  proceed  against,  nor  can 
bondholders  obtain  satisfaction  out  of  what  were  municipal  assets  by 
suits  in  equity,  nor  by  actions  at  law,  nor  by  any  other  proceeding  in  the 
courts:  Meriwether  v.  Garrett,  102  U.  S. 472;  Barkley  v.  Commissioners, 
93  U.  S.  258. 

Implied  Authority  to  Borrow  Money. — After  ascertaining  that  there  is  a 
municipality,  the  existence  of  which  cannot  be  questioned,  at  least  col- 
laterally, and  that  it  has  officers  de  jure  or  de  facto  competent  to  act  in 
its  behalf,  the  next  inquiry  naturally  is,  whether  it  has  authority  to  issue 
bonds.  The  issuing  of  bonds  is  usually,  if  not  uniformly,  preceded  b)', 
or  coincident  with,  the  borrowing  of  money,  and  therefore,  if  there  is 
no  authority  to  borrow  money,  there  can  rarely  or  never  be  any  to  issue 
bonds.  The  authority  to  borrow  money  or  to  issue  bonds  may  doubt- 
less be  conferred  incidentally,  as  well  as  expressly,  but  is  not  inferable 
from  the  mere  existence  of  a  municipal  corporation.  These  corpora- 
tions exercise  a  delegated  authority  which  must  appear  in  their  char- 
ters, or  in  other  statute  law,  and  we  think  there  is  no  real  dissent  from 
the  proposition  that  the  power  on  their  part  to  borrow  money  must  be 
conferred  by  such  statute  or  charter.    There  is  doubtless  much  differ- 
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ence  of  opinion  respecting  their  implied  power,  or,  rather,  with  respect 
to  the  circumstancea  in  which,  in  the  exercise  of  powers  directly  or  con- 
fessedly conferred  upon  them  to  do  acts,  they  may  borrow  money,  on 
the  theory  that,  without  so  doing,  they  cannot  exercise  with  efficiency 
the  powers  so  confided  to  them.  In  our  judgment,  when  municipal- 
ities are  vested  with  power  to  raise  moneys  by  the  imposition  or  collec- 
tion of  taxes,  they  should  look  to  tlte  exercise  of  that  power  to  provide 
them  with  the  means  necessary  to  accomplish  the  objects  which  they 
are  authorized  to  accomplish,  but  which  cannot  be  attained  without  the 
expenditure  of  moneys.  We  give  our  assent  to  those  decisions  which 
construe  municipal  charters  somewhat  strictly,  and  deny  the  right  of 
municipalities  to  borrow  money  except  when  the  authority  is  expressly 
conferred,  or  when  it  is  essential  to  the  exercise  of  authority  so  con- 
ferred: Hawkins  v.  Carroll  County,  50  Miss.  762;  Minot  v.  West  Rox- 
bury,  112  Mass.  1;  17  Am.  Rep.  52;  Uackettstown  v.  Swackhamer,  37 
N.  J.  L.  191;  Mayor  v.  Ray,  19  Wall.  408;  Starin  v.  Genoa,  23  N.  Y. 
439;  Wells  v.  Salina,  119  N.  Y.  280;  Wells  v.  Sui>ervisors,  102  D.  S.  625. 
To  hold  otherwise  would  be  to  confer  the  authority  to  borrow  money  in 
all  cases  in  which  it  is  not  expressly  withheld,  or  in  which  it  does  not 
clearly  appear  that  moneys  required  for  the  exercise  of  the  powers  of 
the  corporation  and  the  accomplishment  of  purposes  which  it  may  law- 
fully seek  should  be  raised  by  taxation  only.  This  subject  we  have 
heretofore  consi  lered  at  some  length  in  the  note  to  Bank  of  Chillicote 
V.  Chillicote,  30  Am.  Dec.  190-194;  and  we  have  there  regarded  the 
cases  as  being  susceptible  of  division  into  two  distinct  classes,  in  one  of 
which  are  included  those  municipalities  whose  charters  have  conferred 
upon  them  only  ordinary  corporate  powers,  and  in  the  other  of  which 
powers  have  been  conferred  of  a  character  such  that  their  purposes  can- 
not be  fulfilled  by  the  exercise  of  tbe  ordinary  means  of  raising  rev* 
enue.  In  the  former  class  it  is  clear,  under  the  cases  already  cited, 
that  there  is  no  implied  power  to  borrow  money.  In  the  cases  of  the 
second  class,  the  existence  of  tliis  power  must  generally  be  sustained, 
but  there  may  naturally  be  a  difference  of  opinion  as  to  whether  a  case 
falls  within  the  one  class  or  the  other,  for,  in  the  absence  of  direct  leg- 
islative expression  upon  the  subject,  it  will  often  be  difficult  to  deter- 
mine whether  a  muni'^ipality  was  expected  to  accomplish  an  object 
requiring  the  expenditure  of  a  large  sum  of  money  without  resorting  to 
any  other  means  of  raising  it  than  by  the  exercise  of  the  taxing  power. 
In  a  leading  case,  it  appeared  that  the  municipality  was  given  power  "to 
erect  and  repair  public  buildings  for  the  benefit  of  said  town,  and  make 
and  publish  laws  and  ordinances  in  writing,  and  the  same  from  time  to 
time  alter  or  repeal,  as  to  them  shall  seem  necessary  for  the  internal 
iafety  and  convenience  of  the  town  and  the  inhabitants  thereof."  The 
town  was  also  given  capacity  to  purchase,  receive,  possess,  or  convey 
any  real  or  |>ersonal  estate  for  the  use  "of  said  town,  providing  the 
clear  annual  income  shall  not  exceed  four  thousand  dollars,"  and  it  was 
also  given  power  to  lay  a  tax  within  its  limits,  to  be  assessed  in  the 
manner  in  its  charter  specified.  By  an  amendment  of  its  charter,  th» 
town  was  also  given  the  "power  to  pass  and  publish  all  such  laws  and 
ordinances  as  to  them  shall  appear  necessary  for  regulating  the  streets, 
alleys,  and  highways,  and  for  cleansing,  raising,  grading,  turnpiking, 
or  otherwise  keeping  the  same  in  repair,"  and  also  "to  pass  laws  and 
ordinances  relative  to  the  good  guverument  of  the  town."    It  was  held 
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that  "if,  in  effectuating  any  of  these  objects,  it  became  necessary  to 
borrow  money,  the  corporation  might  with  propriety  do  it";  that 
while  ultimate  payment  must  be  made  from  taxation,  the  power  ex- 
isted to  borrow  money  for  use  in  purchasing  real  estate,  or  in  doing 
the  other  acts  which  the  town  was,  by  its  charter,  authorized  to  do,  on 
the  theory,  as  we  infer,  that  if  the  town  were  restricted  to  raising 
money  by  taxation  only,  it  might  be  longer  delayed  in  the  accomplish- 
ment of  municipal  purposes  than  was  compatible  with  the  welfare  of 
the  citizens  of  the  municipality:  Bank  of  Gbillicote  v.  Chillicote,  7 
Ohio  St.  231;  30  Am.  Dec.  185.  So,  in  the  case  of  Mills  v.  Gleason,  11 
Wis.  470,  78  Am.  Dec.  721,  it  was  held  that  a  city  had  authority  to  bor- 
row money  and  issue  bonds  therefor,  in  the  absence  of  any  restriction, 
as  incidental  to  the  exercise  of  the  general  powers  conferred  by  the 
charter  to  purchase  fire  apparatus  and  cemetery  grounds,  and  to  estab- 
lish markets,  and  to  do  many  other  things  in  the  doing  of  which  money 
was  essential.  Several  other  cases  might  be  cited  maintaining  the 
broad  proposition  that  whenever  a  municipality  is  authorized  to  exer- 
cise a  power  which  cannot  be  efficiently  pursued  without  the  expendi- 
ture of  large  sums  of  money,  it  is  within  the  discretion  of  its  legislative 
body  to  authorize  the  raising  of  such  money  by  borrowing  it,  and  by 
issuing  to  the  lenders  bonds  or  such  other  evidences  of  debt  as  may  be 
acceptable  to  them.  In  answer  to  the  objection  that  this  power  is  a 
dangerous  one,  it  is  said  that  this  is  true  of  all  power,  and  that  the  con- 
ferring upon  the  muncipality  of  the  power  for  the  carrying  out  of  which 
the  borrowing  of  money  may  be  necessary,  or  extremely  desirable,  in- 
vests the  municipal  authorities  with  a  discretion  to  borrow  money  or 
not  as  to  them  may  seem  best  for  the  public  welfare:  Williamsport  v. 
Commonwealth,  84  Pa.  St.  487;  24  Am.  Rep.  208;  Galena  v.  Corwith, 
48  111.  423;  95  Am.  Dec.  557;  Mullarky  v.  Cedar  Falls,  19  Iowa,  21. 
These  cases,  as  we  have  already  suggested,  in  our  judgment,  carry  the 
implied  powers  of  municipalities  too  far.  Opposed  to  them  are  the  de- 
cision in  Gause  v.  Clarksville,  5  Dill.  165,  that  the  power  to  erect  and 
repair  wharves  and  to  open  streets  does  not  include  the  power  to  borrow 
money  and  issue  bonds  for  its  payment;  in  Wilson  v.  Shreveport,  29 
La.  Ann.  673,  that  authority  on  the  part  of  a  mayor  to  sign  all  notes  and 
other  obligations  binding  the  corporation,  and,  on  the  part  of  the  mu- 
nicipality, to  acquire,  hold,  farm,  lease,  or  convey  any  property,  real  or 
personal,  and  to  erect  public  wharves  and  buildings,  does  not  support 
the  issuing  of  bonds  to  pay  for  stock  in  a  gaslight  company;  in  Police 
Jury  V.  Britton,  15  Wall.  566,  that  authority  to  appoint  a  levee  inspector 
whose  duty  it  shall  be  to  direct  and  superintend  the  construction  and 
repair  of  levees,  and  on  the  part  of  the  municipality  to  survey  levees, 
and  award  work  so  required  to  the  lowest  bidder,  and  for  work  so  fin- 
ished to  issue  warrants  payable  to  the  contractor,  does  not  include  author- 
ity to  issue  bonds  for  work  done;  and  in  Wells  v.  Salina,  119  N.  Y.  280, 
that  authority  on  the  part  of  the  town  to  make  contracts  and  to  purchase 
and  hold  such  personal  property  as  maybe  necessary  to  exercise  its  cor- 
porate or  administrative  powers,  and  to  direct  the  institution  or  defense 
of  suits  at  law  or  in  equity  in  all  controversies  between  such  town  and 
corporations,  individuals,  and  other  towns,  and  to  direct  such  sums  to 
be  raised  in  such  town  for  prosecuting  and  defending  such  suits  as  they 
may  deem  necessary,  does  not  include  the  power  to  issue  promissory 
notes  to  defray  the  expenses  of  an  action  brought  against  the  town  for 
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the  parpose  of  enforcing  certain  bonds  claimed  to  have  been  iasued  by 
it.  In  this  case,  the  general  rale  upon  the  sabject  is  thus  broadly 
stated:  "The  power  to  raise  money  for  municipal  purposes,  it  is  be- 
lieved, never  means  a  power  to  borrow  money  unless  there  is  other 
language  qualifying  or  extending  its  meaning." 

Instead  of  borrowing  money  to  pay  for  something  which  it  is  au- 
thorized to  purchase,  or  to  do  work  which  it  is  anthorized  to  have 
done,  a  municipality  may  purchase  such  property  or  have  such  work 
done  upon  credit,  and  there  appears  to  be  more  authority  to  sustain 
its  action  in  so  doing  than  there  is  for  a  direct  borrowing  of  money: 
Clarke  v.  School  Dist.,  3  R.  1. 199;  Sturtevants  v.  Alton,  3  McLean,  393; 
Ketchum  v.  Buffalo,  14  N.Y.356;  Douglass  v.  Virginia  City,  6  Nev.  147; 
Secon  i  Nat.  Bank  v.  Danville,  60  Ind.  504. 

Implied  Power  to  Issue  Negotiable  Obligations. — The  existence  of  the 
power  to  purchase  property  or  have  work  done  upon  credit,  or  to  borrow 
money,  does  not  necessarily  carry  with  it  the  power  to  issue  bonds  or 
other  negotiable  instruments.  There  are  many  cases  which,  while  they 
concede  the  power  of  municipalities  to  create  debts,  and  even  to  borrow 
money,  maintain  that  it,  in  the  absence  of  express  statutory  authority, 
extends  no  farther  that  the  giving  of  some  evidence  of  such  indebted- 
ness. The  issuing  of  a  negotiable  instruments  differs  from  the  issuing 
of  mere  evidence  of  indebtedness  in  this  very  substantial  respect:  the 
former,  in  the  hands  of  bona  fide  holders,  are  payable  absolutely,  and 
are  not  subject  to  any  setoff  nor  to  equities  existing  between  the  original 
parties,  and,  in  many  instances,  are  also  exempt  from  all  defenses  what- 
ever, while  the  latter  do  no  more  than  to  make  out  a  case  prima  facie 
against  the  maker,  and  are  subject  to  the  same  defenses  in  the  hands 
of  a  bona  flde  holder  as  if  yet  held  by  the  perdon  to  whom  they  were 
issued.  Many  courts,  included  in  which  are  those  of  the  very  highest 
character  and  importance,  assert  that  the  power  of  a  municipality  to 
issue  negotiable  instruments  must  be  expressly  conferred,  or,  at  least, 
that  it  cannot  be  implied  from  the  power  to  create  indebtedness  or  to 
borrow  money:  Wall  v.  County  of  Monroe,  103  U.  S.  78;  Police  Jury 
V.  Britton,  15  Wall.  566;  Milan  Taxpayers  v.  Tennessee  etc.  Ry.  Co., 
11  Lea,  35J9;  Col  burn  v.  Railroad,  94  Tenn.  43;  Claiborne  County  v. 
Brooks,  111  D.  S.  400;  Newgass  v.  New  Orleans,  42  La.  Ann.  163;  21 
Am.  St.  Rep.  368;  Clark  v.  Des  Moines,  19  Iowa,  199;  87  Am.  Dec.  423. 
On  the  other  hand  are  decisions,  scarcely  less  numerous  and  equally 
emphatic,  which  fairly  imply  that  the  power  to  issue  bonds  in  payment 
of  any  existing  obligation  is  inherent  in  municipalities,  an<l  cannot  be 
denied,  except  when  its  exercise  is  prohibited  by  statute  either  directly 
or  by  necessary  implication,  and  that  as  between  it  and  its  cre<litor8, 
every  municipality  may  give  them  such  evidence  of  indebtedness, 
whether  negotiable  or  not,  as  shall  be  mutually  satisfactory:  (lulena  v. 
Corwith,  48  III.  42  J;  95  Am.  Dec.  557;  Williamsport  v.  Commonwealth, 
84  Pa.  St.  487;  24  Am.  Rep.  208;  Rushville  etc.  Co.  v.  Rushville,  121 
Ind.  206;  16  Am.  St.  Rep.  388.  In  Illinois,  the  decisions  upon  this 
subject  are  much  mo<)ified,  if  not  necessarily  overruled,  by  a  more  re- 
cent adjudication,  affirming  in  substance  that  the  power  to  issue  negoti- 
able interest  l)earing  obligations  cannot  be  exercised  by  a  municipality 
unlnsfl  expressly  grante<l  "or  necesnarily  impiie^i  in  order  to  carry  into 
effect  a  granted  power":  County  of  Harden  v.  McFarlan,  82  III.  138, 141. 
If,  however,  a  municipality  has  iasudd  negotiable  bonds  which,  with  oer- 
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tain  coupons  thereon,  remain  unpaid,  and  it  ia  authorized  to  compromise 
and  settle  such  outstanding  indebtedness,  and  to  issue  obligations  to 
the  holders  thereof  containing  such  stipulations  as  to  interest  and  time 
and  place  of  payment  as  might  be  agreed  upon,  power  ia  conferred  to 
make  such  obligations  in  the  form  of  negotiable  bonds:  Carter  Couutjr 
V.  Sinton,  120  U.  S.  525. 

Notice  oj  the  Law  Must  be  Taken. — The  great  doubts  existing  as  ta 
whether  there  is  any  implied  power  on  the  part  of  a  municipality  ta 
borrow  money,  and,  if  so,  whether  it  also  includes  the  power  to  issue 
negotiable  bonds,  justifies,  or  rather  requires,  all  prudent  investors  to 
decline  to  loan  money  to,  or  to  deal  in  bonds  of,  a  municipality  unless 
there  is  some  statute  directly  conferring  the  requisite  authority  and 
prescribing  the  circumstances  under  which  it  is  to  be  exercised,  except 
it  be  in  states  whose  courts  have  already  determined  that  it  is  sufficient 
to  rely  upon  an  implied  grant  of  power.  When  a  law  ia  found  either 
constituting  part  of  the  charter  of  a  municipality  or  of  some  general  law 
of  the  state,  and  which  controls  the  question,  it  is  especially  important 
that  such  law  be  scrutinized  with  care,  for  the  reason  that  every  person 
is  conclusively  presumed  to  be  familiar  with  its  provisions,  and  no  one 
can  claim  exemption  from  them.  If,  from  an  examination  of  the  law,, 
it  appears  that  the  bonds  in  question  were  not  authorized  to  be  issued 
•t  all,  or  though  authorized  to  bo  issued  under  some  circumstances, 
those  circumstances  had  not  arisen  or  had  ceased  to  exist,  or  that  the 
contract  or  promise  contained  therein  was  not  the  contract  or  promise 
which  the  municipality  was  authorized  to  make,  or  that  the  purpose  for 
which  the  bimds  were  issued  was  not  an  authorized  purpose,  no  person 
can  entitle  himself  to  protection  or  base  his  claims  to  the  enforcement 
of  his  bonds  upon  the  ground  that  he  is  a  bona  fide  liolder  thereof  with- 
out actual  kowledge  of  the  controlling  statute,  and  tliat  he  acted  upon 
the  assumption  that  the  municipal  officials  would  not  have  issued  the 
bonds  in  question  except  in  jjursuance  of  an  existing  law.  The  author- 
ity for  the  issuing  of  every  municipal  obligation  must  be  found  in 
some  law,  and  if  any  bond,  or  what  purports  to  be  a  bond,  has  come 
into  existence  not  authorized  by  law,  there  cannot,  as  to  it,  be  any  bona 
fide  holder  or  purchaser,  for  all  persons  are  charged  with  knowledge  of 
the  law,  and  hence  with  notice  that  such  bond  is  void:  Thomas  v.  Lan- 
sing, 14  Fed.  Rep.  618;  Coffin  v.  Indianapolis,  59  Fed.  Rep.  221;  Lewis, 
V.  Shreveport,  108  U.  S.  282;  Barnett  v.  Denison,  145  U.  S.  135;  Sutro 
V.  Pettit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  Sutro  v.  Rhodes,  92  Cal.  117; 
Lake  County  v.  Graham,  130  U.  S.  674;  Bissell  v.  Kankakee,  64  111.  249; 
16  Am.  Rep.  554 ;  Gaddis  v.  Richland  County,  92  111.  119 ;  Aurora  v.  West 
22  Ind.  88 ;  85  Am.  Dec.  413 ;  Pugh  v.  Moore,  44  La.  Ann.  209 ;  Herwig  v. 
Richardson,  44  La.  Ann.  703.  But  a  bond  is  not  necessarily  unauthor- 
ized by  law  because  some  of  the  things  which  the  law  required  to  be 
done  were  not  done  in  the  mode  or  at  the  time  specified  in  the  statute, 
nor  because  the  terms  and  conditions  of  the  bonds  are  not  precisely 
those  warranted  thereby.  There  may,  as  we  have  already  suggested^ 
be  certain  departures  from  statutory  requirements,  which  the  courts 
will  determine  to  be  irregularities  merely,  and  there  may,  as  we  shall 
hereafter  show,  be  other  departures,  which,  though  in  essential  matters, 
the  municipality  may  not  urge,  because  some  person  or  tribunal  ex- 
pressly or  impliedly  authorized  to  make  inquiries  and  to  decide  has,  ia 
effect,  determined  that  the  conditions  procedent  to  the  issuing  of  th» 


832  Jones  r.  City  of  Camden.         [S.  Carolina, 

bond  have  been  complied  with,  and  has  therefore  made  further  inquiry 
not  permissible  as  against  a  bona  fide  holder  who  has  relied  upon  such 
determination.  « 

Notice  of  Facts  Appearing  Upon  the  Face  of  the  Bonds.— There  are  other 
matters  outside  of  the  provisions  of  the  statute  under  which  a  bond  is 
claimed  to  have  been  issued  of  which  all  persons  must  take  notice. 
The  most  unquestionable  of  these  is  of  the  contents  of,  and  indorse- 
ments upon,  the  bonds  themselves,  and  if  they  state  a  fact,  or  make 
such  a  reference  that  inquiry  respecting  it  becomes  a  duty,  the  holder 
of  a  bond  who  has  not  performed  this  duty,  or  has  not  familiarized  him- 
self with  the  contents  of  the  bond,  is  not  entitled  to  be  exempt  from  the 
consequences  of  such  fact  on  the  ground  that  he  is  a  bona  fide  holder 
without  actual  notice  thereof.  The  bonds  may  refer  to  the  authority 
upon  which  they  were  issued  and  that  authority,  upon  being  examined, 
may  be  found  inadequate,  and  the  acts  therein  stated  to  be  done  may, 
upon  an  examination  of  the  law,  be  found  legally  impossible,  because 
the  law  furnisiied  no  sanction  for  the  doing  of  them.  Thus,  if  bonds 
purport  to  be  issued  in  payment  of  a  subscription  made  to  a  railway 
corporation  by  virtue  of  a  vote  of  the  majority  of  the  electors,  and  there 
is  no  law  under  which  such  election  could  have  been  held,  the  bonds 
are  absolutely  void,  and  all  purchasers  have  notice  of  that  fact,  because 
they  must  know  that  no  election  could  have  been  held  by  which  the 
bonds  could  have  been  authorized:  Barnes  v.  Lacon,  84  111.  461;  Mc- 
Clure  V.  Township  of  Oxford,  94  U.  S.  429.  So  if  bonds  purport  to  be 
issued  under  a  designated  act,  and  to  bear  interest  with  exchnnge  on 
New  York,  this  stipulation  for  exchange  cannot  be  enforced,  because  all 
persons  must  take  notice  that  the  statute  referred  to  did  not  warrant  it: 
Mygatt  V.  Green  Bay,  1  Bias.  292.  Bunds  must  also  be  treated  as  void 
if  they  show  on  their  face  that  the  election  at  which  they  were  voted, 
though  required  to  be  preceded  by  a  thirty  days'  notice,  took  place 
within  eighteen  days  after  the  taking  effe«t  of  the  statute  authorizing 
it  to  be  held,  and  that  the  bonds  were  issued  within  twenty-five  days 
after  such  taking  effect:  George  v.  Oxford  Tp.,  16  Kan.  72.  li  bonds 
recite  that  they  were  issued  under  an  act  authorizing  a  subscription  to 
be  made  by  a  municipality  to  the  capital  stock  of  a  designated  corpora- 
tion, but  such  bonds  have  been  issued  to  a  corporation  bearing  a  differ- 
ent name,  and  the  circumstances  are  such  as  not  to  warrant  their  issu- 
ance to  the  latter  corporation,  they  are  void,  no  matter  into  whose  hands 
they  have  come,  because  the  statute  recited  proves  that  their  issue  to  the 
corporation  named  could  not  have  been  authorized:  Harshman  v.  Bates 
County,  92  U.  8.  569;  County  of  Bates  v.  Winters.  97  U.  S.  83.  If  a 
lK)n<l  recites  that  it  is  issued  under  an  ordniance,  the  date  of  which  is 
specified,  it  becomes  the  duty  of  all  persons  who  purchase  or  otherwise 
invest  in  such  bonds  to  inquire  respecting  such  ordinance,  for,  if  euch 
inquiry,  if  pursued,  would  have  revealed  that  the  ordinance  did  not 
exist,  or  that  it  had  not  beon  published  in  the  manner  required  by  law 
to  make  it  operative,  then  the  bonds  are  invalid,  though  in  the  hands 
of  purchasers  for  value  without  actual  notice :  National  Bank  v.  Granada, 
54  Fed.  Rep.  100.  If  a  bond  purports  to  be  issueu  in  conformity  with 
a  resolution  or  ordinance  of  a  municipality,  all  persons  are  reftrred  to, 
and  charged  with  notice  of,  the  resolution  or  ordinance,  and  no  one  can 
recover  on  the  bonds  if  their  issuing  was  not  justifie*!  by  the  authority 
ff«cited:  Louisiana  State  Bank  v.  New  Orleans  eto.  Co.,  3  La.  Ann.  297. 
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Notice  Must  be  Taken  of  the  Public  Records. — The  existence  of  conditions 
precedent  authorizing  the  issuance  of  bonds  is  usually  required  to  be 
aet  forth  upon  some  public  record,  which  contains,  in  effect,  a  history 
of  the  whole  transaction,  showing  the  resolve  upon  the  part  of  the  proper 
municipal  authorities  to  issue  the  bonds,  the  purpose  for  which  they 
were  to  be  issued,  the  time  and  mode  of  payment,  the  interest  thereon, 
and  the  time  and  mode  of  its  payment,  and,  generally,  the  date  and 
amount  of  bonds  issued.  An  examination  of  such  record  is  a  duty  on 
the  part  of  investors,  and,  in  the  absence  of  statutes  expressly  or  im- 
pliedly excusing  the  discharge  of  such  duty,  a  purchaser  or  other  holder 
of  a  municipal  obligation  will  rarely  be  permitted  to  plead  ignorance  of 
any  fact  which  such  examination  would  have  disclosed,  nor  to  claim  that 
he  relied  upon  the  existence  of  essential  facts  which  ought  to  have  ap- 
peared upon  such  record,  but  which  it  does  not  affirm :  Sutro  v.  Rhodes, 
S2  Cal.  117;  Anthony  v.  Jasper,  101  U.  S.  697;  Sutro  v.  Pettit,  74  Gal. 
332;  5  Am.  St.  Rep.  442;  Portsmouth  Sav.  Bank  v.  Ashley,  91  Mich. 
670;  oO  Am.  St.  Rep.  §11.  A  somewhat  familiar  illustration  of  this  rule 
is  presented  by  those  adjudications  involving  municipal  bonds  issued 
after  a  municipality  had  incurred  indebtedness  equal  or  exceeding  what 
it  was  authorized  to  incur  by  law.  The  amount  of  municipal  indebted- 
" 'ss  is  generally  capable  of  ascertainment  by  an  examination  of  the 
iiiunicipal  records,  and  on  this  account,  as  well  as  for  other  reasons,  a 
liolder  of  municipal  bonds  in  excess  of  sums  for  which  the  municipality 
was  allowed  to  issue  them  cannot  recover  thereon,  on  the  ground  that 
he  is  a  bona  fide  holder  thereof:  Orvis  v.  Park  Commrs.,  88  Iowa,  674; 
45  Am.  St.  Rep.  2o2;  Anderson  v.  Orient  etc.  Co.,  88  Iowa,  579;  First 
Nat,  Bank  v.  Township  of  Doon,  86  Iowa,  330;  41  Am.  St.  Rep.  489; 
Beard  v.  Hopkinsville,  95  Ky.  239;  44  Am.  St.  Rep.  222,  and  note  229- 
242;  Lake  County  v.  Graham,  130  U.  S.  674;  Lake  County  v.  Rollins, 
130  U.  S.  662;  Gutta  Percha  etc.  Mfg.  Co.  v.  Ogalalla,  40  Neb.  775;  42 
Am.  St.  Rep.  696;  Francis  v.  Howard  County,  50  Fed.  Rep,  44;  Citi. 
zens'  Bank  v.  Terrill,  78  Tex.  450.  If  a  city  is  authorized  to  issue 
bonds  at  such  times  as  its  board  of  directors  may  by  resolution  direct, 
the  object  of  the  statute  manifestly  is  to  provide  that  the  authority 
shall  appear  on  the  minutes  of  the  board,  and  bonds  issued  without 
fiuch  resolution  are  void,  and  the  holder  cannot  successfully  claim  to  be 
an  innocent  purchaser,  because  any  examination  made  by  him  of  such 
minutes  would  have  disclosed  that  no  authority  there  appeared  for  the 
issuing  of  the  bonds:  McCoy  v.  Briant,  53  Cal.  247.  Under  a  statute 
declaring  that  before  a  negotiable  bond  shall  obtain  validity  or  be  nego- 
tiated, it  shall  be  presented  to  the  state  auditor,  who  shall  register  it 
and  certify  by  indorsement  that  all  conditions  of  the  law  and  of  the 
■contract  under  which  it  was  ordered  to  be  issued  have  been  complied 
with,  all  bonds  necessarily  show  of  themselves  whether  such  registra- 
tion and  certification  have  been  made,  and,  in  tfieir  absence,  no  bond 
■can  be  enforced:  Anthony  v.  County  of  Jasper,  101  U.  S.  693.  So,  if 
the  law  provides  that  no  debt  shall  be  created  by  any  city  unless  at  the 
same  time  provision  is  made  to  assess  and  collect  annually  a  sum  suffi- 
■cient  to  pay  the  interest  thereon,  and  to  create  a  sinking  fund  for  the 
ultimate  redemption  of  the  bonds,  an  examination  of  the  municipal 
records  must  show  whether  such  provision  has  been  made,  and,  if  it 
faas  not,  the  bonds  are  void:  Citizens' Bank  v.  Terrill,  78  Tex.  450; 
AM.  St.  Rkp..  Vol.  LI.  —  63 
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Rainflbargh  Boroagh  v.  Fyan,  127  Pa.  St.  74.  A  like  result  must  follow 
when  a  state  requires  the  proper  municipal  authorities  to  prepare  a 
statement  of  the  existing  indebtedness  of  the  municipality  and  the 
amount  to  be  incurred,  verified  by  oath,  and  filed  with  the  clerk  of  a 
designated  court  before  any  bond  shall  be  delivered,  and  bonds  which 
are,  notwithstanding,  delivered  without  making  and  filing  such  state- 
ment: Rainsburgh  v.  Fyan,  127  Pa.  St.  74.  If  a  statute  requires  as  a 
condition  precedent  to  the  issuing  of  bonds  that  the  written  assent  of 
two-thirds  of  the  resident  taxpayers  appearing  upon  the  last  assessment- 
roll  shall  be  filed  in  the  office  of  the  county  clerk,  the  enforcement  of 
bonds  may  be  defeated  by  proving  that  such  assent  was  not  filed,  and, 
perhaps,  in  any  proceeding  for  the  enforcement  of  such  bonds,  the  bur. 
den  of  proof  upon  this  subject  must  be  assumed  by  their  holder:  Starin 
T.  Genoa,  23  N.  Y.  439;  Gould  v.  Sterling,  23  N.  Y.  461.  Without  en- 
tering further  into  details  upon  this  subject,  we  are  justified  in  stating 
the  general  rule  to  be,  that  a  person  subscribing  for,  or  otherwise  deal, 
ing  in,  municipal  bonds  is  conclusively  presumed  to  have  notice  of  the 
existence  or  nonexistence  of  facts  appearing  upon  the  public  records  o> 
the  municipality,  and  constituting  part  of  the  history  of  the  proceed- 
ings taken  to  authorize  their  issuance,  and  also,  at  least,  of  i:0  nluch  of 
the  history  thus  disclosed  as  reveals  the  purpuse  of  the  bonds  and  the 
amount  which  has  been  disposed  of:  Biasell  v.  Kankakee,  64  111.  249; 
16  Am.  Rep.  554;  Clark  v.  Des  Moines,  19  Iowa,  201;  87  Am.  Dec.  423; 
fiackman  v.  Charleston,  42  N.  H.  125.  Exceptions  to  this  rule  may 
arise  when  the  statutory  or  other  law  controlling  the  bonds  in  question 
has  expressly  or  impliedly  made  the  recitals  in  th'e  bonds,  or  the  mere 
fact  of  their  issuing,  conclusive  evidence  in  favor  of  bona  fide  holders 
thereof,  either  of  some  or  all  the  necessary  conditions  precedent,  or  has 
in  some  other  mode  exonerated  the  holder  of  the  bonds  from  the  duty 
of  inspecting  the  public  records  containing  their  history.  Dealers  in 
bonds  are  not  required  to  examine  all  the  public  records,  or,  in  other 
words,  after  finding  there  the  existence  of  facts  sufficient  to  support 
the  bonds,  they  need  not  inquire  further  to  ascertain  whether  some* 
thing  has  not  occurred  on  account  of  which  the  bonds  may  be  im* 
peached  or  their  meaning  varied.  Therefore,  they  are  not  cliargeahle 
with  knowledge  of  a  contract  entered  into  between  the  treasurer  of  a 
municipality  and  bankers,  who  agree<i  to  offer,  and  did  offer,  the  bonda 
for  public  Bubecription,  and  procured  them  to  be  subscribed  for,  under 
a  condition  not  contained  in  the  bonds  that  a  specified  proportion  of 
them  might  be  redeemed  annually.  In  so  deciding  the  court  said: 
"Any  purchaser  of  the  bonds  in  question,  if  he  examined  the  records  of 
the  city,  would  see  that  the  city  treasurer  had  full  authority  to  issue 
the  bonds  in  the  form  in  which  they  were  issued.  We  do  not  think  he 
was  bound,  in  the  exercise  of  reasonable  diligence,  to  go  farther  and 
look  for  an  independent  private  agreement,  which  is  unusual  and  which 
he  had  no  reason  to  suppose  exints.  The  fact  that  such  agreement 
exists  and  is  entered  on  the  records  of  the  committee  on  finance  cannot 
justly  be  held  to  be  constructive  notice  to  him":  Suffolk  Sav.  Bank  v. 
Boston,  149  Mass.  864. 

Protection  by  Fublic  Record*. — If  a  bondholder  may  be  charged  with 
notice  of  matter  appearing  upon  the  public  records  or  upon  the  lK>nd» 
themselves,  he  may  also,  in  many  instances,  obtain  protection  from 
those  records  and  from  the  recitals  of  the  honds.    This  must  be  true  Id 
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BO  far  38  the  recorls  are  made  by  officers  authorized  to  m.\ke  them  and 
to  enter  therein  the  liistory  of  the  facta  preceding  the  issue  of  the 
bonds.  A  municipality  is,  therefore,  estopped  from  disputing  as 
against  bona  fide  holders  of  its  bjnds,  the  truth  of  facts  stated  in  those 
public  records  and  material  to  the  issuing  of  such  bonds:  Barter  v. 
Kernochan,  103  U.  S.  562  j  Louisville  v.  Savings  Bank,  104  U,  S.  469; 
Jefferson  County  v.  Lewis,  20  Fla.  980.  A  bondholder  may  also  rely 
upon  the  failure  of  the  record  to  disclose  facts  on  account  of  which 
bonds  are  subject  to  attack.  Thus,  if  an  examination  of  the  record  dis- 
closes circumstances  and  conditions  justifying  and  authorizing  the  issu- 
ing of  the  bonds,  they  cannot  be  impeached  in  the  hands  of  a  bona  fide 
holder  because  of  other  matters  not  disclosed  by  such  record,  and  which, 
if  existing,  ought  to  have  been  stated  therein  :  State  v.  Fayette  County 
Commrs.,  37  Ohio  St.  528;  Lexington  v.  Butler,  14  Wall.  282,  296;  De 
Voss  v,  Richmond,  18  Gratt.  338;  98  Am.  Dec.  648. 

The  Effect  of  Recitals  in  Bonds  necessarily  depends  on  the  authority  to 
make  such  recitals,  for,  if  authorized,  they  may  undoubtedly  be  treated 
as  part  of  the  municipal  records,  the  truth  of  which  it  is  estopped  from 
disputing  to  the  prejudice  of  bona  fide  holders  of  its  bonds.  "Purchasers 
of  such  securities  have  the  right  to  rely  upon  all  facts  asserted  or  ap- 
pearing upon  the  face  of  the  bonds,  made  by  any  person  or  body 
authorized  by  law  to  pass  upon  or  determine  the  facts";  and  these 
facts  so  appearing,  it  is  not  material  that  they  do  not  otherwise  appear 
upon  the  records  of  the  municipality."  "It  matters  not,  therefore, 
that  the  record  kept  by  the  board  did  not  show  the  order  of  the  board 
to  execute  the  bonds.  The  title  of  a  bona  fide  holder  of  a  bond  cannot 
be  defeated  by  the  neglect  to  enter  the  order  in  cases  where  the  face  of 
the  bond  upon  wliich  he  has  a  right  to  rely  recites  the  fact  that  such 
order  was  made":  Gibbs  v.  Colfax  School  Dist.,  88  Mich,  334;  26  Am. 
St.  Rep.  295.  Bonds  which  recite  a  compliance  with  the  law  or  which, 
without  direct  recital,  necessarily  import  such  compliance,  if  issued  by 
oflScers  whose  duty  it  was  to  ascertain  whether  such  compliance  had 
taken  place,  are,  in  general,  binding  upon  the  municipality,  which  will 
not  be  permitted,  as  against  bona  fide  holders  of  its  bonds,  to  con. 
tradict  such  direct  or  implied  recital,  either  by  proving  that  the  pur- 
pose for  which  the  bonds  issued  was  different  from  that  stated  therein, 
or  that  conditions  precedent,  the  existence  of  which  they  thus  affirm, 
did  not  exist:  Guernsey  v.  Burlington,  4  Dill.  372;  Third  Nat.  Bank  v. 
Seneca  Falls,  15  Fed.  Rep.  783;  Clay  County  v.  Society  for  Savings,  104 
U.  S.  579;  Ottawa  v.  National  Bank,  105  U.  S.  342;  Hackettv.  Ottawa, 
99  U.  S.  86;  Mercer  v.  Hacket,  1  Wall.  93;  Pendleton  County  v.  Amy, 
13  Wall.  305;  Menasha  v.  Hazard,  102  Q.  S.  81;  Commissioners  of  Knox 
County  V.  Aspinwall,  21  How.  545;  Coloma  v.  Eaves,  92  U.  S.  491; 
Walnut  V.  Wade,  103  U.  S.  683;  Commissioners  v.  Bolles,  94  U.  S.  104; 
Bank  of  Rome  v.  Rome,  19  N.  Y.  20;  75  Am.  Dec.  272;  Commissioners 
of  Knox  County  v.  Nichols,  14  Ohio  St.  260;  Humboldt  Tp.  v.  Long, 
92  U.  S.  642;  Davis  v.  Kendalville,  5  Biss.  280;  Nicolag  v.  St.  Clair 
County,  3  Dill,  163;  Huidekoper  v.  Buchanan  County,  3  Dill.  175;  Pol- 
lard V.  Pleasant  Hill,  3  Ddl.  195;  Fla-jg  v.  Palmyra,  33  Mo.  440;  Chaf- 
fee County  V.  Porter,  142  U.  S.  355.  The  recitals  of  which  we  speak, 
and  by  virtue  of  which  the  holder  of  bonds  was  protected  in  the  cases 
cited,  were  not  always,  nor  usually,  direct  statements  of  any  particular 
^act,  but  were  generally  assertions  either  that  the  bonds  in  which  they 
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appeared  were  issued  in  conformity  to  aonie  etatnte  designated  therein, 
or  that  all  the  conditions  and  acts  required  by  that  statute  existed  or 
had  been  performed. 

Whether  recitals  in  municipal  bonds  may  be  deprived  of  their  pro- 
tective force  by  contradictory  statements  in  the  public  records  of  the 
municipality  is  a  question  upon  which  we  think  the  adjudications  have 
not  been  wholly  consistent.  In  Davis  v.  Kendalville,  5  Bisa.  280,  where 
the  bonds  contained  a  recital  sutficient  to  show  that  they  had  been 
properly  issued,  it  was  said:  "A  party  is  not  presumed  to  have  notice 
of  everything  which  takes  place  before  the  issuing  of  bonds,  and  it  is 
not  enough  to  show  that  the  proceedings  of  the  city  council  were  spread 
upon  the  records  of  the  ciiy.  The  averment  ought  to  be  that  the  plain- 
tiff had  actual  knowledge  of  the  matters  which  mi^ht  constitute  a  de- 
fense." In  Humboldt  Tp.  v.  Long,  92  U.  S.  (A2,  Marcy  v.  Township 
of  Oswego,  92  U.  S.  637,  it  was  held  that  bonds  reciting  a  compliance 
with  the  statute  could  not  be  defeated  by  proof  that  the  elections  au- 
thorizing them  were  held  within  less  than  thirty  days  after  the  ordor 
calling  them,  nor  that  at  the  time  of  voting  and  issuing  the  bonds  the 
tasable  value  of  the  property  of  the  township  was  not  an  amount  suiH- 
cient  to  authorize  the  voting  and  issuing  of  the  whole  series,  though 
surely  these  were  facts  which  an  examination  of  the  public  records 
must  have  disclosed.  In  Chaffee  County  v.  Porter,  142  U.  S.  355,  there 
was  an  express  recital  in  the  bonds  that  the  limit  of  issue  prescribed  by 
the  state  constitution  had  not  been  passed.  Had  the  bondliolder  seen 
the  whole  issue  of  the  bonils,  he  must  have  knuwn  that  statement  to 
liave  been  false,  but  there  was  notliing  in  any  single  bond  to  disclose 
this  falsity,  and  there  is  no  statement  in  the  record  of  the  case  or  in 
the  opinion  of  the  court  from  which  any  conclusion  can  be  drawn  as  to 
what  would  have  been  revealed  by  an  examination  of  the  public  records 
of  the  municipality  had  one  been  made  respecting  the  aggre^iate  indebt- 
edness or  the  total  amount  of  the  bonds;  ami  the  municipality  was  held 
to  be  estopped  from  urging  that  tlie  bond  in  <iuestion  had  been  issued 
after  it  had  incurred  all  the  iiidebtedness  which  it  was  permitted  to 
incur  by  the  constitution  of  the  state.  In  Sutliff  v.  Lake  County,  147 
I.'.  S.  230,  235,  however,  it  was  shown  that  the  officers  of  the  county 
were  required  to  publish  and  enter  upon  the  public  records  semi  annuU 
Hiateinents  of  the  amount  of  its  debts,  and  that  the  I, onds, without  con- 
tainin:  uny  exjireas  recital  of  the  amount  of  such  debts,  declared  that 
ill!  the  provisions  of  the  law  had  been  fully  complied  with.  It  was, 
iht-refore,  not  necessary  to  overrule  Cliaffee  County  v.  Potter,  142  U.  8. 
:i55,  and  the  court  stated  that  the  case  at  bar  did  not  fall  within  that 
'•use.  The  opinion  of  the  court  nevertheless  contains  this  sentence, 
Mhicli  may  fairly  imply  that  an  express  recital  upon  this  subject  in  the 
bond  may  be  overcome,  even  as  against  innocent  purchasers,  by  a  state- 
ment upon  the  public  records  of  a  fact  which  the  law  expressly  requires 
to  be  there  set  forth.  This  sentence  is  as  follows:  "  But  if  the  statute 
expreeftly  requires  those  fants  to  be  made  a  matter  of  public  record,  open 
to  the  in8i>ection  of  everyone,  there  can  be  no  implication  that  it  was  in- 
tended to  leave  that  matter  to  be  determined  and  concluded  contrary  to 
the  facts  so  recorded,  by  the  otficers  cliarged  with  the  duty  of  iHsuing  the 
bonds."  In  Nesbit  v.  Uiverside  etc.  Dist.,  144  U.  S.  <>10,  the  dciense 
presented  was,  that  the  constitution  of  the  state  torbadi-  any  mutiici- 
pality  to  become  indebted  beyond  a  siK-citied  percentaj^e  of  the  taxable 
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property  therein,  and  that  the  bonds  in  question  were  in  excess  of  the 
prohibited  limit.  They  contained  no  direct  recital  upon  this  subject, 
but  merely  disclosed  that  they  were  issued  under  a  designated  statute 
and  in  conformity  with  a  resolution  of  the  board  of  trustees,  and  a  copy 
of  the  statute  referred  to  was  printed  on  the  back  of  each  bond.  It  was 
held  in  this,  as  it  has  been  held  in  other  cases,  that  a  holder  of  bonds 
"was  certainly  bound  to  take  notice,  not  only  of  the  statutory  limita- 
tion of  municipal  indebtedness,  but  of  such  facta  as  the  authorized 
official  assessments  disclosed  concerning  the  valuation  of  taxable  prop- 
erty." When  a  statute,  as  construed  by  the  court,  did  not  authorize  a 
county  to  issue  bonds  until  a  year  after  its  organization  was  completed, 
and  it  in  fact  issued  them  within  a  less  time,  reciting  the  act  under 
which  they  were  issued,  and  that  all  acts,  conditions,  and  things  re- 
quired to  be  done  precedent  to,  and  in  the  issuing  of,  bonds,  had  been 
properly  done  in  regular  and  due  form,  as  required  by  law,  it  was  held 
that,  as  the  date  of  the  organization  of  the  county  could  easily  have 
been  ascertained,  and,  when  ascertained,  it  would  have  appeared  there- 
from and  from  an  inspection  of  the  bonds  that  they  were  issued  before 
the  county  had  authority  to  issue  them,  they  were  necessarily  void,  and 
there  could  therefore  be  no  bona  fide  holder  or  purchaser  of  them : 
Coffin  V.  Kearney  County,  57  Fed.  Rep.  137.  Perhaps  the  following 
statement  of  the  rule  where  there  is  a  conflict  between  the  recitals  of 
the  bonds  and  the  facts  disclosed  by  the  public  records  will  not  do 
violence  to  any  of  the  adjudications  upon  the  subject.  Such  recitals 
are  adwquate  for  the  protection  of  innocent  purchasers,  and  exonerate 
them  from  any  examination  of  the  public  records,  except  when  the  law 
denies  the  officers  the  power  to  act  under  specific  contingencies  and 
requires  statements  to  be  made  and  entered  upon  some  public  record, 
or  otherwise  refers  to  a  record,  from  an  inspection  of  which  a  bond- 
holder must  receive  notice  that  the  contingency  on  which  the  bond 
cannot  be  issued  has  arisen.  The  requirement  of  an  inspection  of  the 
records  of  a  municipality  or  of  the  state  doubtless  is  a  very  serious  im- 
pairment of  the  negotiable  quality  of  municipal  obligations,  because 
they  are  necessarily  offered  for  sale  and  sold  at  points  remote  from  such 
records,  and  where  their  examination  is  not  possible,  and  copies  of 
them  cannot  be  obtained  without  very  considerable  delay  and  expense. 
On  the  other  hand,  to  deny  effect  to  such  records  and  to  permit  munici- 
pal bonds,  by  recitals,  express  or  implied,  to  make  statements  conclu- 
sively binding  on  the  municipality  would  be  to  enable  its  agents  to 
evade  statutory  and  constitutional  prohibitions,  and  involve  their  prin- 
cipal in  obligations  against  which  it  had  been  protected  by  the  higher 
law  as  represented  in  municipal  charters,  in  general  laws,  and  in  con- 
stitutional restrictions. 

Recitals  and  Statements  Which  do  not  Protect. — We  have  already  sug- 
gested that  before  an  entry  in  the  public  records  or  a  recital  in  a  bond, 
whether  express  or  implied,  can  be  conclusive  evidence  against  a  mu- 
nicipality, it  must  appear  that  the  entry  or  recital  was  made  by  some 
officer,  board,  or  tribunal  authorized  to  make  it.  To  this  limitation 
npon  the  general  rule  we  think  there  is  no  question,  but  there  may  be 
many  cases  in  which  different  courts  would  draw  different  conclusions 
as  to  whether  the  person  making  the  entry  or  statement  was  author- 
ized to  make  it,  and  his  authority  may  depend  on  whether  the  law  has 
made  him  the  accredited  historian  of  the  acts,  the  existence  of  which 
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he  has  afTirmed  by  hia  entry  on  the  public  records,  or  whether  he  ia 
vested  with  authority  to  determine  the  questiona  which,  by  his  recital 
in  the  b  )nd8,  he  has  professed  to  decide.  One  exception  maintained  in 
the  preceding  ^.aragraph  relates  to  those  ca?ea  in  which,  by  an  exami- 
nation of  some  public  record  which  the  law  requires  to  be  kept,  every 
person  could  asctirtain  for  himself  the  truth  or  falsity  of  the  fact  re- 
cited, and  it  was  there  shown  that  the  officers  of  the  municipality  were 
not  deeme<i  to  have  power  to  make  recitals  contradictory  to  those  re- 
corded, nor  to  estop  the  municipality  thereby.  Hence,  where  the 
board  of  supervisors  of  a  town  were  forbidden  to  issue  bonds  unless 
upun  the  written  assent  of  two  thirds  of  the  resident  taxpayers  of  the 
town  as  appearing  on  the  next  preceding  assessment-roll  of  such  town, 
it  was  held  that  the  assent  of  such  taxpayers  was  indispensable,  though 
the  statute  further  provided  that  with  the  assent  of  such  taxpayers 
should  be  filed  the  affidavit  of  the  supervisors,  or  of  any  two  of  them, 
to  the  effect  that  the  persons  whose  written  assents  were  thereto  at- 
tached and  filed  constituted  two-thirds  of  the  resident  taxpayers  of  the 
town  appearing  on  such  assessment-roll,  and  such  verified  statement 
was  in  fact  filed  in  the  proper  office:  Starin  v.  Genoa,  23  N.  Y.  444; 
Gould  v.  Sterling,  23  N.  Y.  439. 

These  decisions  are  very  extreme  in  character,  and  do  not  meet  our 
approval,  nor  do  we  think  them  reconcilable  with  the  opinion  of  the 
court  in  the  later  case  of  Alvord  v.  Bank  of  Syracuse  98  N.  Y.  608. 
We  therefore  cite  them  only  in  support  of  the  rule  that,  unless  the 
courts  consider  that  the  person  making  the  recital  or  the  statement 
was  empowered  to  do  so,  it  cannot  l^e  relied  upon.  Indeed,  in  some 
of  these  decisions,  the  declaration  is  made  that  officers,  by  assum- 
ing the  existence  of  conditions  precedent,  can  never  dispense  with 
them.  This  we  concede  to  be  true,  if  the  statute  has  not  imposed  upon 
the  officer  or  board  affirming  the  existence  of  a  condition  precedent  the 
daty  of  inquiring  and  determining,  and  of  expressly  or  impliedly  affirm- 
ing, its  existence,  and  there  are  cases  which  go  beyond  this  concession, 
and  permit  an  innocent  holder  of  bonds  to  be  made  a  victim  of  declara- 
tions, recitals,  and  other  acts  of  municipal  officers  made  within  the 
apparent  scope  of  their  authority,  and  upon  which  it  is  reasonable  to 
presume  the  law  intended  the  public  to  rely:  Veeder  v.  Lima,  19  Wis. 
280;  Treadwell  v.  Commissioners,  11  Ohio  St.  183.  In  the  absence  of  a 
statement  or  recital  made  by  the  board  or  officer  authorized  to  make  it, 
it  follows  from  the  general  rule  that  ail  persons  must  take  notice  of  the 
law  and  of  the  powers  of  officers  and  agents  whose  authority  is  con- 
ferred by  law  that  bonds  mast  be  declared  void,  even  as  against  inno- 
cent holders,  if  any  essential  condition  precedent  does  not  exist:  Clark 
v.  Des  Moines.  19  Iowa,  201;  87  Am.  Dec.  423;  Middleport  v.  ^Etna 
Life  Ins.  Co.,  82  111.  562.  It  is  clear  that  a  recital  by  an  officer  not  au- 
thorized to  make  any  recital  at  all  or  by  one  who,  although  authorised 
to  make  some  statement,  is  not  aathorized  to  make  the  one  in  question, 
cannot  operate  to  the  protection  of  any  person,  and  that  the  same  con- 
sequence must  follow  from  any  misstatement  of  the  law  made  by  him, 
because  the  law  is  presumed  to  be  known  by  all  men:  Eagle  v.  Kohn, 
84  111.  21*2;  German  Sav.  Bank  v.  Franklin  County,  128  U.  S.  626;  Cit- 
liens'  etc.  Assn.  v.  Perry  County,  15tJ  U.  S.  692;  Gaddis  v.  Richland 
C^iunty,  92  III.  119;  Lippincott  v.  Pans, 92  111.  24;  Spitzerv.  Blanrhard, 
82  Mich.  234;  Dixon  v.  Field,  111  U.  8.  83;  Daview  County  v.  Dickin- 
■on.  117  U.  8.  667. 
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Even  though  an  officer  ia  authorized  to  make  Bome  statement  or  re- 
cital, hia  language  muat  be  cloaely  acrutinized  to  see  whether  what  he 
in  fact  says  amounts  to  such  an  affirmance  aa  will  protect  a  bondholder. 
This  is  especially  true  when  the  statute  contains  some  prohibition,  aa 
where  it  declares  that  bonds  shall  not  issue  except  upon  some  specided 
contingency.  To  exclude  a  defense  based  upon  the  nonexistence  of 
such  contingency,  the  recital  ought,  at  least,  to  clearly  affirm  its  exist- 
ence. Hence,  a  statement  in  each  of  an  issue  of  bonds  that  the  amount 
of  the  bond  is  part  of  a  subscription  to  the  stock  of  a  railway  authorized 
by  certain  statutes,  naming  them,  cannot  be  relied  upon  as  an  affirm- 
ance that  the  bonds  have  been  authorized  by  an  election  at  which  two- 
thirds  of  the  qualified  electors  of  the  municipality  voted  in  favor  of 
them:  Carroll  County  v.  Smith,  HI  U.  S.  556;  and  a  statement  in  a 
bond  that  it  is  executed  and  issued  to  meet  current  expenses  of  the 
county  in  case  of  a  deficit  in  the  county  funds  cannot  be  relied  upon  aa 
an  affirmance  that  such  deficit  baa  already  arisen:  Lewis  v.  Comanche 
County,  35  Fed.  Eep.  343. 

Conditions  Precedent— General  Tests. — As  heretofore  suggested,  it  may 
often  be  difficult  to  determine  what  is  a  condition  precedent,  or,  in  other 
words,  to  reach  a  correct  conclusion  as  to  whether  some  act  or  omission 
which  ought  not  to  have  occurred  necessarily  negatives  the  authority 
to  issue  the  bonds  in  question.  It  is  clear,  however,  that  if  the  statute 
by  virtue  of  which  the  bonds  were  issued  declares  that  they  shall  not 
be  binding  unless  certain  conditions  precedent  have  been  complied  with 
(Citizens'  Sav.  etc.  Assn.  v.  Perry  County,  156  U.  S.  692),  or  that  they 
shall  be  issued  only  after  a  certain  step  has  been  taken,  or  containa  a 
prohibition  against  the  issuing  of  bonds  except  in  specified  circum- 
stances, then  every  contingency  which  has  thus  been  specified  is  a  con- 
dition precedent.  In  all  of  such  cases,  there  is  a  direct  expression  of 
the  legislative' will  or  a^ necessary  implication  that  the  matter  or  act  for 
which  the  law  has  stipulated  is  not  desirable  merely,  but  is  absolutely 
indispensable.  There  are  many  other  instances  in  which,  though  the 
law  speaks  with  lesa  emphasis,  it  has  undoubtedly  created  conditiona 
precedent  without  which  no  bonds  can  be  valid,  except,  indeed,  where 
it  has  given  authority  to  some  officer  or  board  to  make  inquiries  and 
determine  the  existence  of  a  condition,  and  has,  in  effect,  estopped  the 
muijicipality  from  disputing  the  determination. 

Preliminary  Petitions.— Very  often  the  initial  proceeding  looking  to  the 
authorization  of  an  issue  of  bonds  is  some  petition  which  is  required  to 
be  presented  to  a  designated  person,  officer,  or  tribunal,  and  to  be  signed 
by  a  specified  number  or  proportion  of  the  taxpayers  or  other  persona 
assumed  to  be  interested  in  the  object  which  is  sought  to  be  promoted 
by  the  issuing  of  the  bonds,  or  whose  property  may  be  subjected  to  tax- 
ation for  the  purpose  of  discharging  the  obligations  which  may  be  inter- 
posed by  them.  If  by  an  inspection  of  some  public  record,  persona 
about  to  subscribe  for,  or  otherwise  deal  in,  bonds  proposed  to  be  issued 
can  ascertain  whether  the  petition  is  signed  by  the  requisite  number  of 
persons,  there  ia  no  particular  hardship  in  requiring  them  to  satisfy 
themselves  upon  the  subject  at  the  peril  of  losing  the  amount  of  their 
investment  if  they  do  not  make  proper  inquiry,  or  err  in  the  conclusions 
they  draw  from  it.  But  in  many  cases  it  is  not  possible  to  test  the 
al'egationsof  the  petition  by  any  public  record,  and  the  purchaser  must 
accept  the  bonds  at  the  risk  of  having  such  allegations  disproved  in  any 
subsequent  litigation,  or,  on  the  other  hand,  the  officers  to  whom  the 
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petition  is  presented  and  who  act  upon  it  must  be  regarded  as  invested 
with  authority  to  determine  whether  it  is  adequately  signed.  Of  course, 
there  is  no  doubt  that  the  legislature  may  expressly  confer  that  author- 
ity on  such  ofiScers  and  make  the  fact  that  upon  their  receiving  a  petition 
purporting  to  be  properly  signed  they  proceeded  to  issue  the  bonds  con- 
clusive evidence  upon  the  subject,  and  preclude  any  further  contest  on 
the  part  of  the  municipality,  especially  against  bona  fide  holders  of  its 
bonds;  but  there  is  much  doubt  as  to  what  language  should  be  regarded 
as  conferring  this  power,  and  there  have  been  deciniona  in  which  inno- 
cent bondholders  have  been  compelled  to  suffer  because  of  the  deter- 
mination against  them  of  an  issue  of  fact  respecting  the  signature  to 
the  petition.  A  statute  of  California  provided  that  whenever  the  owners 
of  a  majority  of  the  frontage  of  property  described  in  such  statute  as 
such  owners  are,  or  shall  be,  named  in  the  last  preceding  assessment, 
roll  for  state,  city,  and  county  taxes,  shall  petition  the  mayor  of  the  city 
in  writing  for  the  opening  of  an  avenue,  the  board  of  public  works  shall 
proceed  to  organize  by  the  election  of  a  president,  and  after  such  organ- 
ization, that  board  and  other  officials  were  required  to  take  proceedings 
for  the  widening  of  the  avenue,  for  the  assessment  of  damages,  and  for 
the  issuing  of  bonds  for  their  payment.  A  petition  was  presented 
which,  on  its  face,  purported  to  be  signed  by  the  necessary  majority, 
and  such  proceedings  were  afterward  taken  as  resulted  in  the  issuing  of 
bonds  and  their  sale  to  innocent  purchasers.  In  litigation  arising  out 
of  this  procee<ling,  the  defendants  were  permitted  to  prove,  and  did 
prove,  that  a  considerable  part  of  the  frontage  was  signed  for  by  persons 
who  were,  or  purported  to  be,  executors,  administrators,  or  agents  of 
the  owners,  and  to  whom,  therefore,  the  property  was  not  assessed  upon 
the  last  assessment-roll,  and  another  portion  was  signed  for  by  persons 
whose  names  were  not  on  such  roll.  Still  other  parts  of  the  property 
were  owned  by  cotenants,  and  were  not  signed  for  by  all  of  them  whose 
names  appeared  upon  the  roll.  Part  of  tiie  property  also  belonged  to 
a  corporation,  and  though  its  name  appeared  to  be  signed  to  the  peti- 
tion by  its  president  and  secretary,  it  developed  at  the  trial  that  they 
had  no  authority  from  the  corporation  toatiix  its  signature  to  such  peti- 
tions. After  subtracting  the  frontage  thus  improperly  sij^ned,  the  re- 
mainder did  not  constitute  a  majority  of  the  frontage  of  the  lands 
described  in  the  act.  It  was  insisted  in  various  arguments  of  the  case 
that,  as  this  petition  was  directed  to  the  mayor,  and  as  certain  other 
oflicers  were  thereupon  authorized  to  proceed,  if  it  were  signed  by  the 
requisite  number  of  persons,  the  fact  that  they  did  so  proceed  amounted 
to  a  determination  l)y  a  quasi  judicial  tribunal,  upon  which  the  bond- 
holders might  rely  in  support  of  their  bonds.  But  all  the  courts  to 
which  the  question  was  presented  uniformly  decided  that  such  was  not 
the  case:  Mulligan  v.  Smith,  69  Cal.  20(5;  Kahn  v.  Supervisors,  79  Cal. 
388;  Liebman  v.  San  Francisco,  11  Saw.  147.  In  so  far  as  these  deci- 
sions held  that  it  was  the  duty  of  the  bondholders  to  ascertain  from  an 
in8{)ection  of  the  assessment-rolls  referred  to  in  the  act  whether  the 
persons  purporting  to  sign  the  petition  were  the  owners,  as  represented 
upon  such  roll,  of  a  majority  of  the  frontage  of  the  property  described 
in  the  district,  they  are  in  harmony  with  other  decisions  referred  to  in 
prece<ling  paragraphs  of  this  note.  There  were,  nevertheless,  matters 
of  fact  in  connection  with  the  petition  which  couhl  not  Ik.!  determined 
either  from  an  inspection  of  it  or  of  the  assessment  roll  or  of  both,  sucb 
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as,  whether  the  signatures  to  the  petition  were  genuine,  or,  when  they 
purported  to  be  affixed  by  agents,  whether  such  agents  were  duly  au- 
thorized, and  perhaps,  upon  these  issues,  it  would  have  been  no  strained 
construction  of  the  statute  to  have  held  that  the  duty  of  inquiry  was 
upon  the  board  or  person  to  whom  the  petition  was  presented,  and  who, 
if  it  were  signed  by  a  majority  of  the  owners  in  frontage  of  the  property, 
was  required  to  institute  and  carry  out  the  further  proceedings  contem- 
plated by  the  statute.  There  are  cases,  however,  holding  that  though 
some  officer  is  authorized  to  determine  this  question,  his  determination 
must  be  express,  rather  than  implied.  Thus  in  Rich  v.  Mentz,  19  Fed. 
Rep.  725,  wherein  it  appeared  that  a  petition  was  required  to  be  pre- 
sented to  the  coanty  judge,  and  to  show  to  his  satisfaction  that  the  pe- 
titioners were  a  majority  of  the  taxpayers,  not  including  those  taxed 
for  dogs  and  highway  taxes  only,  and  that  it  was  his  duty  to  proceed 
and  take  proof  as  to  the  allegations  of  the  petition,  and  if  he  found  that 
the  required  majority  of  taxpayers  had  consented,  to  so  adjudge,  it  was 
held  that  the  bonds  were  void  because  it  did  not  expressly  appear  that 
he  had  made  an  adjudication  upon  the  subject.  In  Chicago  etc.  Ry. 
Co.  V.  Chase  County  Commrs.,  43  Kan.  760,  it  appeared  that  the  stat- 
ute required  as  the  initial  proceeding  that  a  petition  should  be  presented 
to  the  county  board,  signed  by  two-fifths  of  the  resident  taxpayers  of 
the  county,  asking  such  board  to  order  an  election  for  the  purpose  o' 
determining  whether  certain  bonds  should  be  issued.  It  was  held  that 
if  this  petition  was  not  in  fact  signed  by  the  requisite  number  of  tax- 
payers, it  rendered  the  election  and  all  subsequent  proceedings  ab- 
solutely void.  Under  a  statute  of  the  state  of  New  York,  it  was  pro- 
vided that  whenever  a  majority  of  the  taxpayers  of  any  municipality  in 
the  state,  whose  names  appeared  on  the  last  preceding  tax  list  or  assess- 
ment-roll as  owning  or  representing  a  majority  of  the  taxable  property 
within  the  corporate  limits,  should  make  application  to  the  county 
judge  of  the  county  in  which  the  corporation  was  situated  by  petition, 
verified  by  one  of  the  petitioners,  setting  forth  that  they  were  such 
majority  of  the  taxpayers,  and  that  they  desired  that  the  municipality 
should  create  and  issue  bonds  to  an  amount  nampd  in  the  petition,  it 
should  be  the  duty  of  the  judge  to  order  that  a  notice  be  forthwith  pub- 
lished in  some  newspaper  in  the  county,  setting  forth  that  on  the  day 
named  therein  he  would  proceed  to  take  proof  of  the  facts  set  forth  in 
the  petition  as  to  the  number  of  taxpayers  shown  therein  and  as  to  the 
amount  of  taxable  property  represented  by  them,  and  that  it  should  be 
the  duty  of  such  judge,  if  it  should  appear  satisfactorily  to  him  that  such 
petitioners  represented  a  majority  of  the  taxpayers  as  shown  on  such 
assessment-roll,  to  so  adjudge  and  determine,  and  cause  the  same  to  be 
entered  of  record,  and  that  such  judgment  and  the  record  thereof  should 
have  the  same  force  and  effect  as  other  judgments  and  records  of  courts 
of  record  in  the  state.  The  petition  was  presented  to  a  judge  of  the 
county,  and  he  gave  notice  of  the  time  and  place  of  hearing  as  pre- 
scribed in  the  statute,  and,  after  a  hearing,  he  adjudged  and  determined 
that  the  petitioners  did  represent  a  majority  of  the  taxpayers  of  the 
town  as  shown  by  the  last  preceding  list  or  assessment-roll,  and  caused 
such  determination  to  be  entered  of  record.  It  was  afterward  sought 
to  avoid  the  bonds  on  the  ground  that  some  of  the  peiitioners  had  affixed 
to  their  signatures  a  condition,  so  that  the  petition  upon  their  part  was 
conditional,  and  it  was  claimed  that  their  signatures  should  therefore 
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be  disregarded,  and  that,  if  bo  disregarded,  the  remaining  signatures  to 
the  petition  were  not  sufficient  to  comply  with  the  directions  of  the 
statute.  The  court  dissenting  from  a  determination  made  by  the  state 
court  upon  the  subject  in  Craig  v.  Andes,  93  N.  Y.  405,  was  of  the  opin* 
ion  that  the  annexing  of  the  condition  was  not  material,  but,  whether 
this  were  true  or  not,  the  adju<lication  made  by  the  county  judge  was 
conclusive  in  favor  of  the  bondholders:  Andes  v.  Ely,  158  U.  S.  312. 
This  case  was  unusually  free  from  doubt,  because  it  was  based  upon  a 
statute  which  disclosed  a  clear  dt-legation  of  authority  to  the  county, 
judge  to  inquire,  and  to  conclusively  determine,  whether  or  not  the 
petition  had  been  sufficiently  signed,  and  it  would  have  been  very 
fltrange,  indeed,  had  any  court  held  that  his  decision  could  be  over, 
thrown  by  a  collateral  attack. 

In  our  judgment,  the  power  to  make  a  determination  of  this  char- 
acter, when  not  expressly  conferred,  may  be  implied  from  the  nature 
of  the  duties  delegated  to  a  board  or  officer.  Witli  respect  to  judgments 
of  couits  of  limited  jurisdiction,  as  well  as  with  respect  to  determina- 
tions of  persons  and  tribunals  who  have,  strictly  speaking,  no  judicial 
functions,  but  who  are,  nevertheless,  called  upon  to  make  determina- 
tions of  facts,  the  general  rule  is,  that  when  any  of  such  persons  or 
tribunals  is  required  to  determine  some  fact  upun  which  soine  judgment 
or  action  is  to  be  based,  then  the  determination  of  the  fact  is  judicial, 
and  has  the  like  force  as  if  such  determination  had  l)een  imposed  as  a 
duty  on  the  judiciary:  People  v.  Hager,  52  Cal.  183;  Dean  v.  Davis,  51 
Cal.  400;  Chenery  v.  Inhabitants  of  Holden,  16  Gray,  125;  Howe  v.  New- 
begen,  34  Me.  15;  German  Reformed  Church  v.  Seibert,  3  Pa.  St.  282; 
Black  and  White  Smith  'a  Soc.  v.  Vandyke,  2  Whart.  309 ;  30  Am.  Dec.  263. 
*'When,  in  special  proceedings  in  courts,  or  before  otlicers  of  limited  juris- 
dfction,  they  are  required  to  ascertain  a  particular  fact,  or  to  appoint  per- 
sons to  act  in  such  proceedings  having  particular  qualifications,  or  occupy- 
ing some  peculiar  relations  to  the  parties  or  sul)ject  matter,  such  acts, 
when  done,  are  in  the  nature  of  adjudications,  which,  if  erroneous,  must 
be  corrected  by  a  direct  proceeding  for  that  puriKJse;  and,  if  not  so  cor- 
rected, the  subsequent  proceedings  which  rest  upon  them  are  not 
affected,  however  erroneous  such  adjudications  may  be":  Porter  v. 
Purdy,  29  N.  Y.  110;  86  Am.  Dec.  283.  We  believe  this  principle  to  be 
applicable  not  only  to  petitions  of  the  character  here  under  consilera- 
tion,  but  also  to  various  other  proceedings  where  it  is  apparent  that  an 
examination  res{)ecting  some  matter  of  fact  should  be  made  by  some 
ofticer  or  agent  of  the  municipality  before  proceeding  farther,  and  be 
has  so  proceeded,  and  there  is  no  accessible  public  record  tending  to 
show  that  he  bad  proceeded  in  the  absence  of  facts  upon  which  alone 
his  subsequent  proceedings  could  be  authorized.  This  view  is  sustained 
by  Ricketts  V.  tepraker,  77  Ind.  371,  in  which  case  improvements  had 
\Hsen  made,  and  bonds  issued  to  raise  moneys  with  whioh  to  pay  there- 
for. A  tax  having  been  levie<l  for  the  purpose  of  meeting  bonds,  its 
collection  was  sou^^ht  to  be  enjoined  by  landowners  who  urged  that  the 
original  (letition  was  not,  as  the  statute  required,  signed  by  a  majority 
of  the  pro()erty  owners.  The  representatives  of  the  bondholders  on  their 
part  replied  that  the  petition,  as  presented  to  the  commissioners,  pur- 
ported to  be  signer]  by  the  requisite  numlierof  landowners,  and  that  the 
commissiuners  adju<l^ed  it  to  be  so  signed.  The  supreme  court  of  the 
State  said  that  this  report  "brought  the  case  fully  within  the  rule  that 
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when  an  inferior  tribunal  is  required  to  ascertain  and  decide  upon  facts 
essential  to  its  jurisdiction,  its  judgment  therein  cannot  be  collaterally 
Assailed."  The  leading  case  upon  this  subject  is  that  of  Coramissionera 
v.  Aspinwall,  21  How.  539.  The  facts  in  that  case  disclosed  that  it  was 
the  duty  of  the  county  commissioners  to  subscribe  for  a  certain  railroad, 
and  to  issue  bonds  "if  a  majority  ot  the  qualified  voters  at  any  annual 
election  should  vote  for  the  same."  The  commissioners  did  issue  bonds, 
and,  in  an  action  on  coupons  annexed  thereto,  the  defense  was  inter- 
posed that  no  proper  election  had  been  held,  and,  in  support  of  the  right 
to  make  such  defense,  it  was  claimed  that  the  county  commissioners 
had  not  been  given  any  authority  to  decide  this  question  so  as  to  pre 
elude  this  defense.  The  court  said:  "This  view  would  seem  to  be  de- 
cisive against  the  authority  on  the  part  of  the  board  to  issue  the  bonds, 
were  it  not  for  the  question  that  underlies  it;  and  that  is.  Who  is  to 
determine  whether  or  not  the  election  has  been  properly  held,  and  a 
majority  of  the  votes  of  the  county  cast  in  favor  of  the  subscription? 
la  it  to  be  determined  by  the  court,  in  this  collateral  way,  in  every  suit 
upon  the  bond,  or  coupon  attached,  or  by  the  board  of  commissioners 
as  a  duty  imposed  upon  it  before  making  the  subscription?  The  court 
is  of  opinion  that  the  question  belonged  to  this  board.  The  act  makes 
it  the  duty  of  the  sheriff  to  give  the  notices  of  the  election  for  the  day 
mentioned,  and  then  declares,  if  a  majority  of  the  votes  given  shall  be 
in  favor  of  the  subscription,  the  county  board  shall  subscribe  the  stock. 
The  right  of  the  board  to  act  in  an  execution  of  the  authority  is  placed 
upon  the  fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of  the 
subscription;  and  to  have  acted  without  first  ascertaining  it  would 
have  been  a  clear  violation  of  duty;  and  the  ascertainment  of  the  fact 
was  necessarily  left  to  the  inquiry  and  judgment  of  the  board  itself,  as 
no  other  tribunal  was  provided  for  the  purpose."  The  following  cases 
are  based  upon,  and  in  harmony  with,  the  language  just  quoted :  Jeffer- 
son County  V.  Lewis,  20  Fla.  980;  Gibbs  v.  School  Dist.,  88  Mich.  334; 
26  Am.  St.  Rep.  295;  Coloma  v.  Eaves,  92  U.  S.  484;  Commissioners  of 
Lawrence  County  v.  Hall,  70  Ind.  469;  Commissioners  of  Knox  County 
V.  Nichols,  14  Ohio  St.  260;  Bissell  v.  Jeffersonville,  24  How.  287.  The 
early  cases  in  the  state  of  New  York  we  cannot  regard  as  being  otherwise 
than  in  conflict  with  the  decisions  last  cited.  They  seemed  to  maintain 
that  when  a  petition  signed  by  a  certain  portion  of  the  taxpayers  was  the 
initial  proceeding  in  the  issuing  of  bonds,  that  the  defense  could  always 
be  made  that  such  petition,  though  appearing  to  be  properly  signed,  was 
not  in  fact  signed  by  the  requisite  number  of  taxpayers :  Craig  v.  Andes, 
93  N.  Y.  405;  Starlin  v.  Genoa,  23  N.  Y.  444;  Gould  v.  Sterling,  23  N.  Y. 
282.  The  reasoning  of  a  later  case  in  the  same  state  goes  very  far  to- 
ward undermining  the  doctrine  of  the  earlier  cases.  It  is  true  that  the 
action  was  in  equity  to  cancel  bonds,  and  complainant  might  well  have 
been  denied  relief  therefrom  solely  upon  the  ground  of  his  inexcus- 
able laches  in  making  his  application  to  a  court  of  equity.  The  court 
did  not,  however,  wholly  rest  its  judgment  upon  such  laches.  On 
the  contrary,  it  referred  to  the  fact  that  the  securities  given  had  the 
characteristics  of  commercial  paper,  and  therefore  that  the  holders  were 
brought  within  the  rules  of  protection  devised  for  the  safety  of  innocent 
holders  of  such  paper.  The  act  under  consideration  provided  that  upon 
the  application  of  twelve  freeholders  and  residents  of  the  town,  the 
board  of  town  officers  should  appoint  a  commissioner  to  subscribe  in 
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the  corporate  name  of  the  town  to  the  capital  stock  of  a  specified 
railroad  company,  and  should  issue  bonds  for  the  payment  thereof.  It 
made  the  power  to  issue  such  bonds  dependent  upon  the  consent  in  writ- 
ing of  a  majority  of  the  taxpayers  in  numbers  and  amount  appearing 
upon  the  assessment-roll  of  the  town  for  a  designated  year,  and  that  the 
consent  of  such  taxpayers  be  proved  or  acknowledged  in  the  same  manner 
as  signatures  of  conveyances  of  real  estate,  and  be  filed  and  recorded  in 
the  office  of  the  county  clerk  of  the  county,  and  that  the  fact  that  a 
majority  of  the  taxpayers  have  so  consented  shall  be  proved  by  the  afii. 
davit  of  one  of  the  assessors  of  the  town  indorsed  or  annexed  to  such 
conie.it  in  writing,  and  filed  and  recorded  with  such  consent  in  trie 
office  of  the  county  clerk,  and  that  the  original  consent  and  affidavit, 
or  certified  copies  thereof,  should  be  legal  evidence  of  the  facts  con- 
tained therein,  and  should  be  admitted  as  such  in  any  court  of  the 
state,  and  that  whenever  the  consent  in  writing  aforesaid  shall  have 
been  filed  in  the  proper  county,  the  commissioners  should  make  subscrip- 
tion, and  issue  the  bonds.  Consents  and  other  papers  were  filed  regular 
and  sufficient  upon  their  face,  but  it  was  insisted  that  as  a  matter  of 
fact  they  were  not  signed  by  the  requisite  number  of  taxpayers,  and 
therefore  that  there  had  been  no  authority  to  issue  the  bonds  in  ques- 
tion. The  court  said:  "We  have  thus  reached  the  question  whether,  as 
against  the  defendants,  the  nee  led  fact  of  consent  was  established  under 
the  record  introduced.  Our  construction  of  the  act  of  1868  req'iircs  us 
to  so  hold,  and  to  assimilate  the  case  to  that  of  ordinary  commercial 
paper,  applying  the  decisions  of  our  own  and  of  other  courts  which  have 
established  the  rule  in  such  cases."  ....  "Our  construction  of  the  ex- 
ceptional statute  in  the  present  case  places  the  bonds  issued  by  the  town 
of  Isalina  upon  the  same  footing  as  other  municipal  bonds  in  the  deci- 
sions of  the  federal  courts,  and  makes  applicable  the  reasoning  and  an. 
thority  of  those  decisions.  Admitting  that  there  may  be  innocent  h  jlders, 
and  conceding  their  right  to  protection  in  that  character,  tliose  decisions 
declare  it  a  settled  rule  of  law  that,  when  a  public  functionary  is  clothed 
with  the  duty  of  deciding  such  a  question  as  whether  the  necessary  num- 
ber of  taxpayers  have  consented  to  the  bonding,  his  determination,  in 
the  absence  of  fraud  or  collusion,  is  final "  :  Alvord  v.  Syracuse  Band,  98 
N.  Y.  609. 

EUctioru  cu  Cnndition$  Precedent. — Another  condition  precedent  to 
the  issuing  of  municipal  bonds  which  statutes  often  prescribe  is,  that 
the  question  of  their  issuing  must  be  submitted  to  the  electors  of  the 
municipality,  and  that  a  majority,  or  some  other  specified  portion 
thereof,  must  vote  in  favor  of  such  issuing.  Whether  an  election  has 
been  held  or  not  is  a  matter  which  bondholders  can  ascertain  with  ease 
and  certainty,  and  there  is  no  impropriety  or  hardship  in  adjudging 
that  when  an  election  is  required  by  a  statute  it  is  a  condition  prece- 
dent, and  that  bonds  issued  without  holding  it  are  void,  unless  sunie 
officer  has  been  given  authority  to  determine  whether  an  election  hai* 
been  held,  and  has  expressly  or  impliedly  made  such  determination,  and 
bonds  have  been  issued  and  purchased  in  reliance  upon  it:  Lewis  v. 
County  of  Bourbon,  12  Kan.  186;  Missouri  River  etc.  Ky.  Co.  v.  County 
of  Miami,  12  Kan.  2:i0;  Steinlesv.  Franklin  County,  48  Mo.  167;  8  Am. 
Rep.  87;  Colburn  v.  Chattanooga  etc.  Ry.  Co.,  94  Tenn.  43.  Though 
the  language  appears  on  its  face  to  he  permissive  merely,  it  will  be  con- 
strued as  mandatory,  and  its  duc^laration  that  the  question  may  be  sub- 
mitted to  the  voters  will  be  held  to  create  a  condition  precedent,  in  the 
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absence  of  which  no  authority  can  exist  for  the  issuing  of  the  bonds: 
Leavenworth  etc.  Ey.  v.  Platte  County,  42  Mo.  171.  The  requirement 
of  an  election  necessarily  means  a  legal  election,  though  it  is  not  i  idis- 
pensable  that  everything  which  ought  to  be  done  in  and  about  the  hold- 
ing of  an  election  shall  be  done.  With  respect  to  elections,  there  may 
be  various  improper  acts  or  omissions  which  will  be  treated  as  irregu- 
larities, and  not  as  rendering  the  election  void  :  State  v.  Kiowa  County, 
39  Kan.  657;  7  Am.  St.  Eep.  569;  especially  when,  notwi  hstanding 
their  existence,  it  is  clear  that  the  question  has  been  fairly  submitted 
to,  and  understandingiy  voted  upon  by,  the  electors  who  chose  to  par- 
ticipate therein. 

Election  Must  be  Authorized  and  Called. — One  of  the  Essentials  of  a  Valid 
Election  is,  that  it  shall  be  called  by  some  competent  authority,  or,  at 
least,  that  it  does  not  take  place  voluntarily,  without  any  existing  law  to 
authorize  it,  for,  if  it  be  held  without  authority  of  law,  it  is,  in  legal 
effect,  no  election:  Barnes  v.  Lacon,  84  111,  461,  nor,  in  the  absence  of 
a  law  authorizing  it,  can  an  election  acquire  any  force  from  the  fact  that 
it  was  called  by,  and  held  under,  the  supervision  of  some  municipal 
officials  who  believed  they  were  authorized  to  call  and  to  hold  it:  State 
v.  Babcock,  23  Neb.  802.  If  the  law  authorizing  an  election  does  not  fix 
the  time  and  place  of  holding  it,  it  must  generally  be  called  by  function- 
aries designated  by  law,  and  an  election  called  by  any  other  person  or 
authority  is  void,  and  therefore,  wliere  the  statute  imposes  the  duty  of 
calling  an  election  upon  the  president  and  trustees  of  a  municipality, 
the  town  clerk  cannot  act  without  their  authority,  and,  if  he  presumes 
to  do  so,  his  acts  and  the  consequent  resulting  election  are  invalid: 
Jacksonville  etc.  Ry.  Co.  v.  Town  of  Verden,  104  111.  339.  It  was 
held  that  an  election  called  by  the  county  clerk  when  it  should  have 
been  called  by  the  board  of  supervisors  was  a  nullity,  and  could  not 
support  bonds  issued  in  pursuance  of  it:  Marshall  County  v.  Cook,  38 
111.  44 ;  87  Am.  Dec.  282.  Where,  however,  there  is  authority  of  law  for 
the  calling  of  an  election,  and  certain  municipal  officers  purporting  to 
act  thereunder  issue  a  call  for  such  election,  which  is  acquiesced  in,  not 
only  by  holding  an  election  thereunder,  but  by  declaring  the  result,  and 
issuing  bonds  to  bona  fide  purchasers,  it  seems  unreasonable  to  require 
them  to  determine  whether  the  persons  so  acting  were  officers  de  jure 
or  de  facto  only,  and  whether,  if  either,  the  acts  which  they  did  fall 
within  the  scope  of  their  official  duties:  Supervisors  v.  Schenck,  5  Wall. 
773.  Though  the  statute  seems  to  require  the  order  for  the  calling  of 
an  election  to  be  by  an  ordinance  of  the  municipality,  a  resolution  of  the 
city  council  may  doutbless  accomplish  all  the  purposes  of  an  ordinance, 
and,  if  acted  upon,  may  support  an  election:  Alma  v.  Guaranty  Sav. 
Bank,  60  Fed.  Rep.  203. 

Notice  (f  Election. — When  it  has  been  determined  by  some  competent 
authority  that  an  election  is  to  be  held,  and  the  time  and  place  thereof 
are  not  fixed  by  any  statute  of  which  the  voters  must  take  notice,  it  ia 
proper  that  they  should  be  informed  of  the  proposed  election  by  some 
published  notice  thereof.  Such  a  notice  is  generally  required  by  the 
statute,  wtiich  further,  in  addition  to  exacting  a  specification  of  the 
time  and  place  of  the  election,  exacts  a  statement  of  its  object  sufficient 
to  enable  the  voters  to  intelligently  deliberate  and  act  thereon.  The 
notice  given  must  in  all  essential  particulars  comply  with  the  statute, 
and  the  contents  of  the  notice  and  the  manner  of  submitting  the  question 
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to  the  electors  maat  not  be  sach  as  to  embarrass  them  in  the  expression 
of  their  will.  Thus  it  is  not  proper,  under  a  statute  authorising  the 
submission  to  the  people  of  the  question  of  making  a  subscription  to  a 
railway  company,  to  submit  to  them  at  the  same  time  two  propositions, 
for  the  making  of  a  separate  subscription  to  two  different  corpora- 
tions, because  such  a  submission  dots  not  give  the  voters  any  oppor- 
tunity to  vote  separately  upon  each  question:  Supervisors  of  Fu'ton 
County  V.  Mississippi  etc.  Ry.  Co.  21  111.  337,  373;  Peoria  etc.  Ry.  Co. 
T.  County  of  Tazewell,  22  111.  147.  So  it  is  not  proper  to  make  a  sub- 
mission in  tlie  alternative,  as,  for  instance,  where  the  commissioners 
of  a  county  submit  to  the  voters  the  question.  Shall  bonds  be  issued  to 
the  L.  &  L.  Ry.  Co.  or  to  the  B.  V.  &  N.  Co.,  for  fifty-three  thousand 
dollars:  State  v.  Roggen,  22  Neb.  118;  Jones  v.  Hurl  hurt.  13  Neb.  125. 
If  the  statute  authorizes  the  submission  to  the  voters  of  a  county  of  the 
question  whether  the  board  of  county  commissioners  shall  be  author- 
ized to  subscribe  to  the  capital  stock  of  a  railway  corporation,  the  sub- 
mission to  them  of  the  question  merely  whether  the  subscription  shall 
be  made  to  aid  in  the  construction  of  a  railway,  designating  its  terminii 
and  general  course,  but  without  naming  the  corp>oration  to  which  the 
subscription  shall  be  made,  is  not  within  the  scope  of  the  statute,  and 
an  afTirmative  vote  thereon  gives  no  power  to  iBsue  the  bonds  of  the 
county  to  any  corporation  whatever:  Missouri  River  etc.  Co.  v.  County 
of  Miami,  12  Kan.  230;  Lewis  v.  County  of  Bourbon,  12  Kan.  286. 

Where  There  is  an  Entire  Omistion  to  Give  Notice  of  an  Election,  it  is  for 
that  reason  void  :  State  v.  School  Dist.,  10  Neb.  544.  There  are  de- 
cisions which  seem  to  conflict  with  this  view,  and  to  hold  that  the 
omission  to  give  notice  of  aa election  is  an  irregnlarity  merely :  Greeley 
T.  Jacksonville,  17  Fla.  174,  They  are  not  defensible  upon  principle, 
except,  as  we  have  already  intimated,  when  the  statute  has  expressly 
or  impliedly  given  some  board  or  officer  authority  to  determine  whether 
this  condition  of  the  statute  has  been  complied  with,  and  he  lias  ex- 
pressly or  by  necessary  implication  determined  in  favor  of  such  compli- 
ance, and  there  have  been  subs-;ription8  for,  or  purchases  of,  the  bonds 
in  reliance  upon  such  determination. 

Substantial  Elements  of  the  Notice. — There  ought  not  only  to  be  a  no- 
tice, but  the  statute  should  be  substantially  complied  with  by  the  stat. 
ing  in  the  notice  the  facts  which  the  statute  has  required  to  1x3  made 
known  to  the  voters.  If  the  statute  commands  the  notice  for  calling  an 
election  to  state  the  purpose  for  which  the  indebtedness  is  to  be  in- 
curred, the  number  and  character  of  the  bonds  to  l>e  issued,  and  the 
rate  of  interest  to  be  paid,  the  issuing  of  bonds  bearing  interest  at  the 
rate  of  four  per  cent  per  annum,  payable  semi-annually,  is  not  author- 
ized under  a  notice  of  election  specifying  the  rate  of  interest  to  be  four 
per  cent  annually.  It  may  be  that  if,  under  these  circumstances, 
bonds  were  issued  to  bona  fide  holders,  they  would  not  be  held  void  in 
their  hands,  but  it  is  certain  that  if  the  question  is  raised  prior  to  the 
negotiation  of  the  bonds,  the  city  must  Iw  denied  the  right  to  issue 
them:  Skinner  v.  Santa  Rosa,  107  Cal.  404. 

The  notice  is  generally  required  to  specify  the  purpose  to  promote 
which  the  Imnds  are  proposed  to  be  issued.  In  designating  this  par- 
pose,  it  is  not  ep8<!ntial  to  go  into  minute  details.  It  is  sufficient  to 
state  its  general  character,  provided  always  there  ia  nothing  in  the 
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Btatement    tending  to  substantially  mislead    the  voters:    People  v. 
Countz,  89  Cal.  15. 

Another  essential  requirement  is  the  statement  of  the  amount  of  the 
indebtedness  to  be  created  or  the  bonds  to  be  issued.  This  require- 
ment seems  to  be  of  a  substantial  matter,  and  any  omission,  either  ia 
falsely  stating  the  amount  proposed,  or  in  so  stating  it  that  the  whole 
truth  is  not  apparent,  would  seem  to  have  the  same  effect  as  omitting 
the  notice  altogether.  There  has,  indeed,  been  one  decision  declaring 
that  the  entire  omission  to  state  the  amount  of  bonds  to  be  issued, 
though  such  omission  appeared  from  the  public  records,  was  an  irregu- 
larity merely,  and  not  sufficient  to  defeat  the  bonds  in  the  hands  of 
bona  fide  holders,  if  we  may  assume  that  there  can  be  such  holders 
when  a  defect  of  this  character  clearly  appears  from  an  inspection  of 
accessible  public  documents  relating  to  the  bond  issue:  State  v.  Saline 
County  Court,  48  Mo,  390  j  8  Am.  Rep.  108.  There  is  no  doubt  that  an 
omission  of  this  character  constitutes  a  sufficient  answer  to  an  applica- 
tion to  compel  the  issuing  of  bonds:  People  v.  Baker,  83  Cal.  149;  State 
V.  Salinas  County,  45  Mo.. 242;  and  we  think  it  is  equally  an  answer  to 
any  proceedings  for  their  enforcement  after  issuing:  Mercer  County  v. 
Pittsburgh  etc.  Ry.,  27  Pa.  St.  389;  unless  circumstances  subsequently 
occurring  estop  the  municipality  from  interposing  this  defense. 

The  statute  may  also  require  the  notice  to  state  the  amount  of  the  tax 
levy  necessary  to  meet  the  interest  and  the  proportion  of  principal  which 
win  annually  become  due  on  the  bonds.  If  so,  a  notice  disclosing  the 
whole  amount  of  bonds  to  be  issued,  the  rate  of  interest  which  they  will 
bear,  and  the  proportion  of  them  which  must  be  redeemed  from  year  to 
year  is  a  substantial  compliance  with  the  statute,  because  the  sum 
which  must  annually  be  provided  to  meet  these  liabilities  can  be  ascer- 
tained as  a  matter  of  calculation  from  the  facts  stated  :  San  Luis  Obispa 
V.  Haskin,  91  Cal.  549. 

Officers  of  Election. — That  an  election  was  presided  over  by  one  officer 
when  it  should  have  been  presided  over  by  another  was  held  in  Illinois 
to  annul  it,  and  to  leave  the  bonds  issued  pursuant  to  the  authority 
supposed  to  be  conferred  by  it  without  any  support  whatever,  though 
they  had  come  into  the  hands  of  bona  fide  purchasers :  Lippincott  v^ 
Pana,  92  111.  24;  but  when  the  same  question  arising  upon  the  same  issue 
of  bonds  was  subsequently  presented  to  the  supreme  court  of  the  United 
States,  it  refused  to  be  bound  by  this  decision,  and  enforced  the  bonds 
in  the  hands  of  bona  fide  purchasers:  Pana  v.  Bowler,  107  U.  S.  529. 
There  can  be  no  doubt  that  the  judgment  of  the  federal  court  upon  this 
subject  was  equitable,  and  we  believe  that  there  is  little  doubt  that  it 
was  justified  both  by  principle  and  by  authority:  Fidelity  Trust  etc.  Co. 
V.  Morganfield,  96  Ky.  563 ;  Trustees  v.  Garvey.  80  Ky.  159. 

An  Irregularity  in  Canvassing  the  Votes  on  the  second,  instead  of  the 
third,  day  after  the  election  is  also  one  not  at  all  likely  to  have  preju- 
diced any  voter,  and  therefore  it  cannot  affect  the  validity  of  the  bonds: 
Clay  brook  v.  Rockingham  County  Coinmrs.,  114  N.  C.  453. 

Majority  of  Votes  Cast  is  Sufficient. — In  determining  whether  the  prop- 
osition to  issue  bonds  has  been  carried  or  not,  it  is  generally  proper  to 
take  into  consideration  only  those  persons  who  have  taken  pains  to  vote 
upon  the  question.  It  has,  indeed,  in  some  instances  been  held  that 
such  a  proposition  was  not  carried  unless  a  majority  of  all  persons  en- 
titled to  vote  thereon  have  voted  in  i'avor  of  it:  Duke  v.  Brown,  96  N.  C. 
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127 ;  Markham  ▼.  Manning,  96  N.  C.  182 ;  Hawkins  v.  Carroll  County, 
60  Miss.  735.  This  is.  however,  an  unreasonable  ruling,  unless  the 
statute  requires  all  the  voters  to  be  considered  without  respect  to 
whether  they  chose  to  vote  or  not.  The  general  rule  upon  this  subject, 
as  we  understand  it,  is,  that  persons  who  do  not  vote  must  be  deemed  to 
be  indifferent  as  to  the  result,  and  to  leave  it  to  the  determination  of  those 
who  feel  sufficient  interest  to  express  their  will,  and  therefore,  if  a  ma- 
jority of  those  voting  cast  their  ballots  in  favor  of  the  issuing  of  the 
bonds,  the  proposition  to  issue  them  must  be  declared  carried :  Madison 
County  V.  Priestly,  42  Fed.  Rep.  817;  Carroll  County  v.  Smith,  111  U.  S. 
656 ;  bt.  Joseph  Tp.  v.  Rogers,  16  Wall.  644 ;  County  of  Cass  v.  Johnston, 
95  U.  S.  369;  People  v.  Warfield,  20  111.  159;  Taylor  v.  Taylor,  10  Minn. 
107 ;  contra,  see  State  v.  Wenklemier,  35  Mo.  103. 

Elections — Recitah  Precluding  Denial  of. — A  municipality  may  be  pre- 
cluded from  denying  that  its  bonds  were  authorized  at  a  legal  election 
in  the  same  manner  that  it  may  be  precluded  from  denying  that  a  proper 
and  sufficiently  signed  petition  was  presented  as  an  initial  )troceeding 
for  authorizing  a  bond  issued,  to  wit,  by  a  determination,  express  or 
implied,  of  some  officer  or  board  empowered  to  decide  the  question.  It 
has,  indeed,  been  contended  that  the  holding  of  an  election  was  a  condi- 
tion precedent  to  the  authority  of  such  officer  or  board  to  act,  and  that 
proof  that  no  election  was  held,  or  that  it  was  unauthorized,  left  him  or 
it  without  any  power  to  make  any  finding  upon  this  subject,  whether 
express  or  implied,  and  therefore  that  an  express  statement  in  a  bond 
that  it  was  authorized  by  vote  of  the  majority  of  the  voters  at  a  general 
election  held  for  that  purpose  in  pursuance  of  law  may  be  contradicted 
to  the  prejudice  of  bondholders  who  made  their  investment  in  reliance 
upon  it:  Williams  v.  Roberta,  88  111.  11;  Lippincott  v.  Pana,  92  111.  24; 
Board  of  Education  v.  Taft,  7  111.  App.  571.  The  mere  statement  in  a 
bond  that  it  is  issued  pursuant  to  law  does  not  necessarily  affirm  the  ex- 
istence of  any  matter  of  fact,  and  therefore  does  not  preclude  a  munici- 
pality from  proving  that  an  election  was  a  condition  precedent  to  the 
authority  to  issue  any  bond  on  its  behalf,  and  that  such  election  was  not 
held,  or,  if  held,  was  unatithorized  :  Katzenberger  v.  Aberdeen.  121  U.  S. 
172.  If,  however,  a  bond  contains  an  express  statement  with  reference 
to  the  fact,  and  an  unequivocal  affirmance  that  an  election  was  held, 
and  that  a  majority  of  the  voters  voted  in  favor  of  issuing  the  bond,  such 
statement  is  binding  upon  the  municipality,  if  the  officers  issuing  the 
bond  were  authorized  to  make  any  statement  ui>on  the  subject,  and  that 
it  is  not  necessary  that  such  power  be  expressly  conferred.  It  is  suffi- 
cient that  the  statute  under  which  the  bonds  were  issued  appears  not 
only  to  j>rovide  for  the  election,  but  also  for  means  by  which  it  shall  be 
determined  before  the  subscription  is  made  or  the  bonds  issued  whether 
or  not  they  have  been  voted  for  at  such  election,  and  the  construction  of 
the  statute  as  meaning  that  this  question  shall  be  left  open,  to  be  decided 
lor  the  first  time  after  the  bonds  have  been  i88ued  and  paid  for,  and  the 
equities  of  Iwna  fide  holders  have  attached  to  them,  is  unreasonable. 
"Such  an  interpretation  ought  not  to  be  given  to  a  statute,  if  it  can  rea- 
sonably be  avoided"  ;  Coloma  v.  Eaves,  92  U.  8.  484;  County  of  Warren 
▼.  Marcy,  97  U.  S.  96. 

Ordinance  or  Order  Directing  Bond  I»$tie. — When  the  issue  of  lK>nd8  is 
not  dependent  upon  some  petition  or  vote  of  taxpayers  or  others,  and  is 
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not  required  by  seme  statute,  it  is  commonly  dependent  upon  the  action 
of  the  legislative  body  of  the  municipality  directing  such  issue,  and  some- 
times the  statute,  while  it  leaves  in  such  body  the  discretion  to  issue 
such  bonds,  requires  it  to  do  some  act  manifesting  its  assent  in  some 
designated  mode,  or  to  take  some  proceeding  looking  to  the  ultimate 
payment  of  the  bonds,  and  these  requirements,  on  the  part  of  the  mu- 
nicipality or  its  legislative  body,  may  be  conditions  precedent,  the  ab- 
sence of  which  is  fatal  to  the  bonds,  except  in  those  cases  in  which,  for 
some  reason,  the  municipality  is  estopped  from  denying  their  validity. 
The  action  of  the  municipal  body  must  be  expressed  in  some  competent 
form,  and  if  it  is  exercised  in  an  ordinance,  and  the  statute  provides 
that  no  ordinance  shall  become  operative  until  it  has  been  published  for 
the  time  and  in  the  manner  prescribed  in  the  statute,  bonds  issued  with- 
out the  publication  of  the  ordinance  purporting  to  authorize  them  are, 
in  effect,  issued  in  the  absence  of  any  law  to  support  them,  and  are 
therefore  void :  National  Bank  of  Commerce  v.  Granada,  48  Fed.  Eep. 
278. 

Omission  to  Provide  Means  of  Payment. — Avery  common  provision  upon 
this  subject  is,  that  the  resolution  or  ordinance  authorizing  the  issuance 
of  bonds  shall  provide  for  the  levy  and  collection  of  taxes  sufficient  to 
discharge  the  interest  as  it  falls  due,  and  to  pay  some  designated  portion 
of  the  principal,  either  annually  or  at  other  stated  periods.  Where  this 
statutory  provision  exists,  bonds  issued  without  complying  with  it  have 
been  held  to  be  void  :  Quaker  City  Nat.  Bank  v.  Nolan  County,  59  Fed. 
Rep.  660 ;  Knox  v.  Baton  Rouge,  36  La.  Ann.  427 ;  Blenham  v.  Parish 
of  Carroll,  28  La.  Ann.  343. 

The  Purpose  for  Which  Bonds  may  be  Issued  is  usually  designated  in  the 
statute,  and  there  may  be  doubt  whether  it  is  a  purpose  in  ai  I  of  which 
power  can  be  conferred  to  issue  bonds  binding  upon  the  municipality  or 
its  taxpayers.  There  is  a  difference  of  opinion  between  courts  and 
judges  as  to  the  power  which  the  legislature  has  over  municipal  corpo- 
rations, and  the  extent  which  it  may  authorize  or  compel  them  to  as- 
sume indebtedness,  or  pay  out  moneys  in  the  promotion  of  an  object 
which  is  not  wholly  of  a  public  or  municipal  character,  and  is,  there- 
fore, partly,  at  least,  of  a  private  nature,  and  intended  to  be  of  special 
advantage  to  individuals  or  private  corporations.  We  cannot  here  enter 
into  an  examination  of  this  subject,  and  must  content  ourselves  with  re- 
ferring the  reader  to  note  to  Hasbrouck  v.  Milwaukee,  80  Am.  Dec. 
731-735;  note  to  Mt.  Hope  Cemetery  v.  Boston,  35  Am.  St.  Rep.  529- 
-540.  If  the  purpose  is  an  unauthorized  one,  either  because  the  legislature 
has  no  power  to  authorize  it,  or  because,  though  having  such  power,  it 
has  not  exercised  it,  and  such  purpose  appears  on  the  face  of  the  bond, 
or  upon  the  public  records,  the  bond  is  invalid :  Board  of  Education  v. 
Blodgett,  155  111.  441;  46  Am.  St.  Rep.  348;  Hewitt  v.  Board  of  Educa- 
tion, 94  111.  528;  German- American  Bank  v.  Brenham,  35  Fed.  Rep.  185; 
Commercial  Bank  v.  lola,  2  Dill.  352;  National  Bank  v.  lola,  9  Kan. 
€89;  Brinkworth  v.  Grable,  45  Neb.  647;  Osborne  v.  County  of  Adams' 
106  U.  S.  181.  After  bonds  are  issued,  a  municipality  may  be  estopped 
from  questioning  their  purpose,  as  where  the  statute  required  the  bond 
to  state  such  purpose  on  its  face,  in  which  event  the  municipality  is  not 
at  liberty  to  defeat  them  by  proving  that  the  purpose  was  other  than 
that  so  stated:  Hackett  v.  Ottawa,  99  U.  S.  86;  Ottawa  v.  National 
Am.  St.  Rkp.,  Vol.  LI.  — 54 
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Bank,  105  U.  S.  343.  Where  such  a  statute  is  in  force,  but  is  not  com* 
plied  with,  the  bonds  merely  referring  to  certain  ordinances,  a  purchaser 
is  not  protected  if  the  purpose  was  illegal,  though  its  illegality  does  not 
appear  from  an  inspection  of  the  ordinance.  "  It  is  certainly  a  reason- 
able requirement  that  the  bonds  issued  shall  express  on  their  face  the 
purpose  for  which  they  were  issued.  In  any  event,  it  was  a  require- 
ment ( f  which  the  purchaser  was  bound  to  take  notice,  and  if  it  ap- 
pears upon  their  face  that  they  were  issued  for  an  illegal  purpose,  they 
would  be  void.  If  they  were  issued  without  any  pur|K)8e  appearing  at 
all  upon  their  face,  the  purchaser  took  the  risk  of  their  being  issued  for 
an  illegal  purpose,  and  if  that  proved  to  be  the  case,  they  are  as  void  in 
his  bands  as  if  he  had  received  them  with  express  notice  of  their  ille- 
gality. Ordinarily,  the  recital  of  the  fact  that  the  bonds  were  issued  in 
pursuance  of  a  certain  ordinance  would  be  notice  that  they  were  issued 
for  a  purpose  specified  in  such  ordinance,  and  the  city  would  be  estopped 
to  show  the  fact  to  be  otherwise.  But  where  the  statute  requires  such 
purpose  to  be  stated  upon  the  face  of  tlie  bonds,  it  is  no  answer  to  say 
that  the  ordinance  authorized  them  for  a  legal  purpose,  if,  in  fact,  they 
were  issued  without  consideration,  and  for  a  different  purpose" :  Barnett 
V.  Denison,  145  U.  S.  136. 

Tlu  Form  and  contents  of  bonds  are  often  prescribed  by  statute.  Where 
such  is  not  the  case,  it  is  sufficient  that  they  express  with  substantial 
accuracy  to  the  contract  to  be  evidenced  by  them,  and  which  has  been 
authorized  by  statute,  or  by  orders  and  proceedings  taken  in  pursuance 
thereof.  We  apprehend  that  any  departure  from  a  form  prescribed  by 
statute  is  but  a  mere  irregularity,  not  destructive  of  the  rights  or  remedies 
of  bona  fide  holders,  unless  it  is  i:i  some  matter  of  substance,  and  makes 
the  bond  fs  issued  liifferent  from  the  bond  as  authorized.  Thus,  a  mis- 
take in  reciting  the  statute  under  they  were  issued  appearing  upon  the 
face  ot  the  bonds  cannot  affect  their  validity :  Commissioners  of  Johnson 
County  v.  January,  94  U.  S.  202;  Atchison  Board  of  Education  v.  Do 
Kay,  148  U.  S.  591. 

Duiing. — Like  most  other  written  instruments,  municipal  bonds  usu- 
ally bear  some  date,  and  as  they  are  rarely  all  issued  at  the  same  time, 
this  date  may  not  be  as  to  all  of  them  the  true  date  of  their  delivery.  If 
the  statute  requins  them  to  bear  the  date  of  their  issue,  it  is  not  violated 
by  giving  an  entire  issue  the  same  date,  though  many  of  the  bonds  are 
not  sold,  and  therefore  do  not  become  interest  bearing  obligations,  until 
long  afterward :  Yesler  v.  Seattle,  1  Wash.  308.  The  date  of  bonds  ia  not 
conclusive  of  their  being  issued  at  that  time,  even  though  they  are  in  the 
hands  of  bona  fide  holders.  Other  facts  appearing  on  the  face  of  a  bond 
may  charge  all  persons  acquiring  title  to  it  with  notice  that  it  was  not 
truly  dated,  as  where  it  is  signed  by  an  official  who  did  not  l)ecome  such 
until  several  months  after  its  date:  Anthony  v.  County  of  Jasper,  101 
U.  8.  69.^.  In  another  case,  evidence  was  received,  as  against  a  bona  fide 
holder,  to  prove  tliat  bonds  were  issued  and  signed  subsequently  to  their 
date  and  after  the  officers  whose  names  were  subscribed  had  in  fact  gone 
out  of  office:  Coler  v.  Cleburne,  131  U.  S.  162.  In  this  case,  however, 
the  municipal  records,  if  examined,  would  have  shown  the  true  date  of 
the  signing  and  issuing  of  the  bonds,  and  that  the  officers  who  signed 
them  had  before  such  signing  ceased  to  l>e  officers  of  the  municipality. 

The  Prcmitf  Contained  in  a  Bond  may  Differ  from  that  which  it  wa» 
•athorized  to  contain,  in  which  event,  the  question  will  naturally  be 
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presented  as  to  whether  the  bond  must  be  treated  as  void  or  merely  as 
containing  the  promise  which  it  ought  to  have  contained.  If  the  promise 
is  merely  in  excess  of  what  it  should  be,  it  appears  to  be  void  only  as  to 
Buch  excess.  Hence  if  it  bears  a  larger  rate  of  interest  than  the  law  per- 
mits, it  is  enforceable  to  the  extent  of  the  interest  legally  permissible: 
Parkinson  v.  Parker,  85  Pa.  St.  313;  Lewis  v.  Clarendon,  5  Dill.  329. 

A  Change  in  the  Denomination  of  bonds  was  held  to  be  no  more  than 
an  irregularity.  The  statute  required  the  ordinance  authorizing  the 
bond  issue  to  state  the  number  and  character  of  the  bonds  to  be  issued, 
and  such  ordinance  specified  the  number  as  fifty  and  the  denomination 
of  each  to  be  five  hundred  dollars.  After  the  question  had  been  sub- 
mitted to  the  voters,  the  board  of  trustees  of  the  municipality  determined 
to  change,  and  did  change,  the  issue  to  forty  bonds  of  five  hundred  dol- 
lars each  and  twenty  bonds  of  two  hundred  and  fifty  dollars  each. 
Eespecting  this  change  the  court  said :  "The  amount  of  the  bonds  or  the 
indebtedness  to  be  incurred  for  the  specified  purpose  was  not  changed. 
Those  directions  which  are  not  of  the  essence  of  the  thing  to  be  done, 
and  by  a  failure  to  obey  which  the  rights  of  those  interested  will  not  be 
prejudiced,  are  not  to  be  regarded  as  mandatory.  The  chajige  did  not 
affect  the  validity  of  the  bonds,  and,  as  no  greater  burden  has  been  im- 
posed upon  the  taxpayers,  the  appellant  cannot  complain":  Derby  v. 
Modesto,  104  Cal.  515.  If,  however,  a  statute  authorizes  bonds  to  be 
issued  of  a  certain  denomination  and  bearing  a  certain  rate  of  interest,  a 
municipality  is  not  authorized  to  issue  bonds  for  a  greater  denomination 
and  an  increased  interest,  and  such  bonds  if  issued  are  void,  and  a  court 
of  equity  will  decree  that  they  be  delivered  up  for  cancellation  without 
first  requiring  the  repayment  of  the  moneys  paid  for  them  :  Milan  Tax- 
payers V.  Tennessee  etc.  Ry.  Co.,  11  Lea,  329. 

The  Time  of  Payment  fixed  by  law  or  ordinance  or  by  the  proposition 
submitted  to  the  electors  cannot  be  varied  by  the  ofticers  issuing  the 
bond,  and  if  in  the  bonds  as  actually  issued  such  time  is  varied,  either 
by  requiring  payment  at  an  earlier  date,  or  by  postponing  it  to  a  later 
date  than  that  authorized,  such  bonds  appear  to  be  absolutely  void: 
Brenham  v.  German-American  Bank,  144  [T.  S.  173;  Norton  v.  Dyers- 
burgh,  127  U.  S.  160;  Woodruff  v.  Okolona,  57  Miss.  806;  Barnum  v 
Okolona,  148  U.  S.  393;  People's  Bank  v.  Barnes  County  Scliool  Dist.» 
8  N.  Dak.  496;  McMuUen  v.  Ingham  Circuit  Judge,  102  Mich.  608. 
There  are,  however,  decisions  treating  the  provisions  of  the  statute  re- 
specting the  time  of  payment  of  bonds  as  directory  merely,  and  sustain- 
ing such  bonds  in  the  hands  of  bona  fide  holders  though  made  payable 
at  a  time  other  than  that  sanctioned  by  the  statute :  Singer  Mfg.  Co.  v. 
Elizabeth,  42  N.  J.  L.  249;  Township  of  Rock  Creek  v.  Strong,  96  U.  S. 
271. 

The  Place  of  Payment  of  municipal  bonds,  unless  the  statute  other- 
wise provides,  is  the  county  treasury:  Friend  v.  Pittsburgh,  131  Pa.  St. 
305;  17  Am.  St.  Rep.  811;  Skinker  v.  Butler  County,  112  Mo.  332; 
though  there  are  decisions  asserting  that  when  authority  is  given  to  a 
municipality  to  issue  bonds  at  an  interest  designated,  and  to  be  payable 
at  not  more  than  twenty  years  from  their  date,  and  containing  no  other 
limitation  upon  their  form  or  contents,  that  it  is  within  the  power  of 
the  municipal  authorities  to  give  the  bonds  such  form  as  will  enable  a 
loan  to  be  made  to  the  best  advantage,  and,  to  that  end,  to  designate  a 
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place  of  payment  other  than  the  county  treasury,  even  though  it  be  out- 
eide  of  the  county:  Skinker  v.  Butler  County,  112  Mo.  332:  Maddox  v. 
Graham,  2  Met.  (Ky.)  56,  80;  Evanaville  Railroad  v.  Evansville,  15  Ind. 
413.  We  are  inclined  to  doubt  the  correctness  of  these  decisions,  but, 
even  in  those  states  in  which  it  is  established  that  no  authority  exists  on 
the  part  of  municipal  officers  to  make  bonds  payable  elsewhere  than  at 
the  office  of  the  municipal  treasury,  bond^  containing  a  provision  re- 
quiring their  payment  elsewhere  are  conceded  to  be  valid,  the  part 
designating  an  improper  place  of  payment  being  disregarded:  Mygatt 
V.  Green  Bay,  1  Biss.  292;  Sherlock  v.  Winnetka,  68  111.  630;  Johnson 
v.  Stark  County,  24  111.  75. 

Signi)ig. — The  statutes  usually  provide  what  officers  shall  sign  a  bond 
on  the  part  of  the  municipality.  "We  cannot  here  give  space  for  the 
purpose  of  considering  what  is  a  sufficient  signing  within  the  provisions 
of  these  different  statutes.  The  directions  upon  the  subject  appear, 
however,  to  be  mandatory,  and  to  the  effect  that,  if  a  bond  is  directed 
to  be  signed  by  a  particular  officer,  his  signature  is  indispensable,  and 
the  municipality  cannot  authorize  the  bonds  to  be  issued  without  such 
signature  ;»and,  further,  if  they  are  so  issued,  it  is  not  precluded,  even 
though  the  londs  have  reached  the  hands  of  bona  fide  purchasers,  from 
contesting  their  validity:  Bissell  v.  Spring  Valley,  110  U.  S.  162;  Coler 
V.  Cleburne,  131  U.  S.  162;  Anthony  v.  County  of  Jasper,  101  U.  S.  693; 
State  V.  Roggen,  22  Neb.  118.  This  rule  probably  does  not  require  that 
the  officer's  signature  be  affixed  with  his  own  hand.  His  n;ime  may  be 
«igned  for  him  by  another  in  his  immediate  presence  and  by  his  direc- 
tion: Montgomery  v.  St.  Mary's  Township,  43  Fed.  Rep.  362. 

Money  in  Which  may  be  Made  Payable. — Wliether  muni.^ipal  bonds 
may  be  made  payable  in  any  particular  kind  of  money  is  a  question 
which  can  hardly  be  said  to  be  settled  at  the  present  time.  Under  the 
statute  of  Mississippi  authorizing  the  issuance  of  levee  bonds,  repayable 
in  money,  enacted  at  the  time  when  gold  was  not  in  general  use  as 
money,  it  was  decided  that  bonds  made  payable  in  gold  coin  were  void : 
Woodruff  V.  Mississippi,  66  Miss.  298.  On  the  other  hand,  in  at  least 
two  instances  in  which  municipalities  were  given  authority  to  issue  and 
sell  negotiable  bonds,  it  was  held  that  this  included  the  power  to  make 
such  bonds  payable  in  such  money  as  the  municipal  authorities  should 
determine  to  be  most  expedient,  and,  therefore,  that  a  provision  in  such 
bonds,  making  them  payable  in  gold  coin  of  the  United  States  of  Amer- 
ica of  the  present  standard  of  weight  and  fineness,  was  sustainable: 
Moore  v.  Walla  Walla,  60  Fed.  Rep.  961 ;  Judson  v.  Bessemer,  87  Ala. 
240.  Under  a  statute  of  California  the  board  of  trustees  of  a  municipal- 
ity submitted  to  its  electors  a  proposal  to  issue  bonds,  payable  in  gold 
coin  or  lawful  money  of  the  United  States,  and,  after  the  electors  had 
votetl  in  favor  of  issuing  such  bonds,  an  ordinance  was  passed  clianjring 
them,  so  as  to  make  them  payable  in  gold  coin  of  the  United  titates  of 
the  present  standard  of  weight  and  fineness.  An  application  was  ma<ie 
by  a  tiixpayer  to  enjoin  the  issuing  of  these  bonds,  one  ^iround  of  which 
application  was,  that  the  municipal  council  had  no  power  to  issue  them. 
The  attention  of  ti»e  court  was  called  to  the  fact  that  the  statute  of  the 
state,  as  originally  enacted,  authorized  the  issuing  of  bonds,  payable 
•'in  gold  coin  of  the  jiresent  standard  of  weight  and  fineness,"  but  ihat 
it  had  subsequently  l)een  amended,  ho  as  to  authorize  such  Umda  to  be 
made  payable  "iu  gold  coin  or  lawful  money  of  the  United  States." 
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The  opinion  of  the  court  was,  that  this  last  amendment  was  intended  to 
restrict  the  power  of  the  municipalitj',  and,  therefore,  that  the  use  of  the 
words,  "  of  the  present  standard  of  weight  and  fineness,"  was  unauthor- 
ized :  Skinner  v.  Santa  Rosa,  107  Cal.  464. 

Sealing. — The  effect  of  the  omission  of  corporate  seals  from  contracts 
is  treated  in  the  note  to  Green  County  v.  Blodgett,  50  Am.  St.  Rep. 
150-158,  and  the  opinion  is  there  expressed  that,  except  as  to  those  con- 
tracts which,  when  executed  by  a  private  person,  must  be  attested  by  his 
seal,  corporations  may  contract  without  using  their  corporate  seals. 
While  we  were  there  treating  of  private  corporations,  we  believe  the  rule 
to  be  equally  applicable  to  municipalities.  The  statute  governing  the 
execution  and  issuing  of  bonds  may  expressly  require  them  to  be  exe- 
cuted under  the  corporate  seal,  or  by  certain  specified  officers  under  their 
hands  and  seals.  It  has  been  decided  that  a  direction  of  this  latter 
character  was  mandatory,  or  rather,  that,  as  the  power  was  statutory, 
it  could  be  exercised  only  in  the  manner  prescribed  by  statute,  and, 
therefore,  that  bonds  issued  without  the  seals  of  certain  commissioners 
were  void:  Avery  v.  Springport,  14  Blatchf.  272.  This  is  giving  too 
great  an  importance  to  a  mere  matter  of  form.  The  omission  of  a  seal, 
whether  of  the  corporation  or  of  one  of  its  officers,  though  its  use  is  re- 
quired by  statute,  will  not  be  permitted  to  obstruct  the  enforcement  of 
municipal  bonds  in  the  hands  of  bona  fide  holders  thereof :  San  Antonio 
V.  Mehaffy,  96  U.  S.312:  Draper  v.  Springport,  104  U.  S.  501;  Bernards 
V.  Stebbins,  109  U.  S.  341. 

Directions  of  the  Statute  Respecting  the  Time  and  Mode  of  Issuing  mu- 
nicipal bonds  are  rarely  regarded  as  mandatory,  and  a  departure  from 
them  will  not  invalidate  such  bonds  in  the  hands  of  bona  fide  holders, 
unless  it  is  in  a  matter  of  substance,  and  had  operated,  or  must  be  pre- 
sumed to  operate,  to  the  prejudice  of  the  municipality  or  its  taxpayers  : 
Carriger  v.  Morristown,  1  Lea,  243;  Cook  v.  Beatrice,  32  Neb.  80 ;  Heard 
V.  Calhoun  School  Dist..  45  Mo.  App.  660;  Cherry  Creek  v.  Becker,  123 
N.  Y.  161.  The  premature  organization  of  a  sanitary  board  elected  by 
the  people  of  the  district  cannot  invalidate  its  acts  after  the  members 
thereof  have  received  their  commissions,  and  their  acts  thereafter  as 
officers  of  such  board  in  signing  the  bonds  issued  by  it  cannot  be  in- 
quired into  in  a  collateral  proceeding  brought  by  a  taxpayer  to  test  the 
validity  of  the  organization  of  the  district,  the  legality  of  the  bonds,  and 
the  validity  of  a  tax  levied  by  the  board  upon  property  in  the  district : 
Woodward  v.  Fruitvale  Sanitary  Dist.,  99  Cal.  554.  Under  a  statute 
providing  for  the  erection  in  each  county  of  a  courthouse  and  jail,  and 
that  for  this  purpose  the  county  courts  might  "  issue  bonds  of  their  re- 
spective counties  in  such  form,  for  such  time,  and  in  such  sums  as  they 
may  deem  expedient."  the  county  court  entered  an  order  that  a  certain 
number  of  bonds  of  a  certain  denomination  each  should  be  issued  to  a 
contractor,  but  did  not  prescribe  their  form  or  time  of  payment.  Nego- 
tiable bonds  having  thereafter  been  issued,  under  the  seal  of  the  court, 
signed  by  the  presiding  judge  and  attested  by  the  clerk,  and  fixing  the 
interest  and  time  of  payment,  they  were  held  to  be  within  the  terms  of 
the  order,  and  valid :  Catron  v.  La  Fayette  County,  106  Mo.  659. 

If  a  statute  providing  that  a  township  voting  to  aid  a  railway  corpora- 
tion shall,  within  sixty  days  after  the  question  to  aid  is  determined,  issue 
its  bonds  for  the  amount  so  determined,  the  authority  to  issue  such  bonds 


854  Jones  v.  City  of  Camdeit.         [S.  Carolina, 

does  not  terminate  at  the  end  of  sixty  days,  and  bonds  thereafter  deliv- 
ered are  not  for  that  reason  void.  "The  word  'shall,'  as  used  in  the 
statute,  un.loubtedly  gives  the  township  officers  the  whole  of  the  sixty 
days  to  get  the  bonds  out,  but  it  certainly  does  not  imply  that  if  they 
failed  to  do  it  voluntarily  within  the  time,  they  cannot  be  compelled  to 
do  so  afterward.  And  if  they  can  be  compellt-d  to  do  so,  it  necessarily 
folio  \s  that  they  should  do  it  voluntarily.  We  have  not  been  referred 
to  any  decision  of  the  courts  of  Micliigan  to  the  contrary,  and,  constru- 
ing the  statute  for  ourselves,  we  think  that  valid  bonds  may  be  issued 
after  the  time.  Tliis  being  so,  the  antedating  does  not  invalidate  the 
bonds" :  Ch.ckaming  v.  Carpenter,  lOtt  U.  S.  663.  Tlie  premature  issuing 
of  bonds  does  not  invalidate  them,  if  their  issuing  is  not  tainted  with 
fraud  or  irregularity  in  the  purpose  of  their  issue.  In  such  a  case,  it  is 
clear  that  if  the  bonds  prematurely  issued  were  declared  void,  or  di- 
rected to  be  delivered  up  for  cancellation,  it  would  be  the  duty  of  the 
municipality  to  issue  others  to  take  their  place.  Therefore,  their  en- 
forcement will  not  l>e  enjoined :  Thompson-Houston  Electric  Co.  v.  New- 
ton, 42  Fed.  Rep.  723;  nor  can  the  prematurity  of  their  issuing  be  made 
available  in  an  action  at  law  brought  thereon  by  a  bona  fide  holder: 
First  Nat.  Bank  y.  Concord,  50  Vt.  257. 

Mere  Variances  in  Descrilnng  the  Payee  of  bonds  or  the  corporation  in 
whose  favor  they  are  issued  are  not  material.  Therefore,  though  the 
statute  provides  for  the  issuing  of  bonds  payable  to  the  president  and 
directors  of  a  corporation,  bonds  made  payable  to  the  corporation  or 
bearer  are  valid.  "The  statutory  requirement  in  this  particular  is  only 
directory.  The  defect  is  one  of  form,  and  not  of  substance.  Tlie  irregu- 
larity was  committed  by  the  servants  of  the  county,  and  the  county  is 
estopped  to  take  advantage  of  it"  :  Calhoun  County  v.  Galbraith,  99  U.  8. 
214.  Under  a  vote  of  bonds  to  the  Del  Norte  &  Summit  Wagon  Road 
Company,  a  bond  issued  to  the  Del  Norte  and  Summit  Wagon  Toll  Road 
Company  is  valid,  there  being  but  one  corporation,  and  its  true  name 
being  that  designated  in  the  bonds :  Haag  v.  Bio  Grande  County  Commrs., 
84  Fed.  Rep.  778. 

Fraudulent  or  Unauthorized  Delivery  of  Bondt. — Statutes  very  fre- 
quently provide  that  bonds  shall  be  sold  in  a  designated  manner,  or 
specify  a  minimum  price  therefor,  or  contain  provisions  to  the  effect 
that  the  bonds  shall  not  be  delivered  except  under  specified  conditions, 
and  then  the  question  may  arise  whether  such  bonds,  appearing  on  their 
face  to  be  executed  by  the  persons  and  in  the  manner  prescrilwd  by  law, 
can  be  avoided  in  the  hands  of  innocent  purchasers,  Ix'cause  the  statute 
has  not  been  complied  with,  or  their  delivery  had  not  been  authorized  at 
the  time  it  took  place.  We  think  the  answer  to  this  question  must  be 
that  such  holders  are  not  chargeable  with,  nor  affot-ted  by,  fraud  or 
irregularities  of  this  nature:  Sherlock  v.  Winnetka,  68  111.  530;  Hunt  v. 
Memphis  Gaslight  Company,  95  Tenn.  136.  It  has,  indeed,  been  held 
that  the  power  to  issue  bonds  was  not  conferred  by  a  resolution  of  the 
municipal  council  authorizing  its  president  and  clerk  to  sign  such  lx)nd8, 
and  that  "until  authority  was  given  by  the  council,  the  president  had 
no  more  power  to  dispf^se  of  them  tlian  a  stranger  to  the  proceedings; 
and  a  disix)f<ition  of  thorn  by  the  preHi<lent  would  not  confer  upon  ti.e 
holder  any  greater  right  to  enforce  payment  than  though  they  were 
■tolea  from  the  village  treasury":  Portsmouth  Sav.  Bank  v.  Ashley,  91 
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Mich.  670  J  30  Am.  St.  Rep.  511.  Perhaps  this  case  is  sustainable  upon 
the  ground  that  an  examination  of  the  public  records  would  have  shown 
that  no  person  or  officer  had  been  authorized  to  issue  or  deliver  the 
bonds  in  question.  If,  however,  the  bonds  get  into  the  possession  of  a 
municipal  agent  who  has  authority  to  negotiate  them,  his  fraudulent 
acts  in  so  doing  cannot  constitute  any  defense  in  favor  of  the  municipal- 
ity against  persons  not  chargeable  with  notice  of  them.  This  rule  was 
applied  when  the  corporation  treasurer,  charged  with  the  duty  of  nego- 
tiating bonds,  absconded  with  them,  and  fraudulently  put  them  in  cir- 
culation for  his  own  benefit;  Copper  v.  Jersey  City,  44  N.J.  L.  634. 
Sometimes  the  statute  provides  for  some  certification  or  registration  of 
bonds,  and  makes  this  certification  or  registration  the  last  act  of  their 
issuing:  Douglass  v.  Lincoln  County,  2  McCrary,  449,  Where  such  la 
the  case,  a  bona  fide  holder  of  them  may  rely  upon  it  as  conclusive  evi- 
dence in  his  favor  of  the  authority  to  issue  them,  and,  as  against  it,  the 
municipality  cannot  insist  that  they  were  fraudulently  put  in  circula- 
tion, unless  it  can  also  charge  the  holder  with  notice  of  the  fraud:  Cairo 
v.  Zane,  149  U.  S.  122 ;  Lewis  v.  Barbour  County,  105  U.  S,  739. 

Application  of  Proceeds. — It  follows  from  the  principle  just  stated,  to 
wit,  that  bondholders  are  not  chargeable  with  frauds  and  irregularities 
of  the  municipal  agents  of  which  they  have  no  notice,  express  or  im- 
plied, that  no  misappropriation  by  such  agents  of  the  proceeds  realized 
from  a  sale  of  municipal  bonds,  nor  any  wasting,  embezzling,  or  other 
fraudulent  or  unauthorized  use  or  disposition  of  moneys  or  other  prop- 
erty received  in  consideration  of  such  bonds,  can  impair  their  effect 
while  in  the  hands  of  bona  fide  holders  thereof:  Cummins  v.  Doon  Dist. 
Tp.,  42  Fed.  Rep.  644:  Anderson  v.  Beal,  113  U.  S.  227;  Cairo  v.  Zane, 
149  U.  S.  122. 

Overissue. — The  amount  of  bonds  which  a  municipality  may  issue  is 
often  fixed  by  statute  or  by  constitutional  limitation,  and,  when  that 
limit  is  reached,  the  power  to  issue  terminates,  and  any  further  issuing 
is  as  ineffective  to  charge  the  municipality  as  if  it  had  never  had  any 
power  to  issue  bonds,  Tlie  limitation  upon  the  municipal  authority 
may  be  found  in  statutes  prescribing  the  amount  of  bonds  which  may 
be  issued  for  some  specific  purpose,  or  in  general  statutory  or  consti- 
tutional prohibitions  against  indebtedness  being  created  beyond  a  speci- 
fied amount,  or  in  excess  of  a  designated  percentage  of  the  value  of 
taxable  property.  The  mode  of  imposing  the  prohibition  is  immaterial, 
provided  it  is  by  some  law  open  to  the  inspection  of  all  persons.  They 
must  take  notice  of  such  law,  and  also  of  the  amount  of  municipal  in- 
debtedness, at  least  when  such  amount  can  be  ascertained  from  any 
public  record  or  registry.  They  must  also  satisfy  themselves  of  the  value 
of  the  taxable  property,  wh;>n  it  can  be  ascertained  from  the  assessments 
or  other  public  records.  If  bonds  are  issued  to  a  greater  amount  than 
allowable  by  law,  they  will  be  sustained  up  to  the  amount  so  allowed, 
but  beyond  that  they  are  void,  whether  in  the  hands  of  bona  fide  holders 
or  not:  Sutro  v.  Pettit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  Sutro  v.  Rhodes, 
92  Cal.  117;  Saleno  v.  Neosho,  127  Mo.  627;  48  Am.  St.  Rep.  653;  Smith 
v.  Broderick,  107  Cal.  644;  48  Am.  St.  Rep.  167;  First  Nat.  Bank  v.  Dis- 
trict Tp.,  P6  Iowa,  330;  41  Am.  St.  Rep.  489;  Anderson  v.  Orient  Fire 
Ins.  Co.,  88  Iowa,  579;  Brown  v.  Atchison,  39  Kan.  37;  7  Am.  St.  Rep. 
515 ;  Spitzer  v.  Blanchard,  82  Mich.  234 ;  Finlayson  v.  Vaughn,  54  Minn. 
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331;  Stete  v.  Babcock,  20  Neb.  522;  Citizens'  Bank  v.  Terrell,  78  Tex 
450;  Nolan  C!ounty  v.  State,  83  Tex.  182;  De  Mattos  v.  New  Whatcom, 
4  Wash.  127;  Neabit  v.  Riverside  School  Dist.,  25  Fed.  Rep.  635;  Francis 
V.  Howard  County,  60  Fed.  Rep.  44;  United  States  v.  Cicero,  50  Fed. 
Rep.  147 ;  Daviess  County  v.  Dickinson,  117  U.  S.  657 ;  Doon  Tp.  v.  Cum- 
mins, 142  U.  8.  366;  Nesbit  v.  Riverside  Dist.,  144  U.  S.  610;  Sutliff  v. 
Lake  County  Commrs.,  147  U.  S.  230;  see  note  to  Beard  ▼.  Hopkins- 
vUle,  44  Am.  St.  Rep.  229-243. 

Estoppel  Against  Denying  Validity  of  Bonds. — There  are  many  cases 
which  speak  in  general  terms  of  an  equitable  estoppel  arising  against  a 
municipality  and  its  citizens  and  taxpayenj,  precluding  them,  as  against 
bona  fide  holders,  from  denying  the  validity  of  its  bonds.  The  use  of 
the  term  "  equitable  estoppel "  in  controversies  in  which  municipalities 
are  parties  is  apt  to  be  misleading,  and  to  give  the  impression  that  they 
are  subject  to  the  law  of  estoppel  to  the  same  extent  and  in  the  same 
■ense  as  are  natural  persons  and  private  corporations.  If  a  municipal- 
ity or  any  of  its  citizens  should  resort  to  a  suit  in  equity  to  enjoin  or  can- 
cel municipal  bonds,  no  doubt  it  or  they  would  be  subject  to  the  general 
rule  that,  he  who  seeks  equity  should  do  equity,  and,  furthermore,  that 
he  should  proceed  with  reasonable  diligence.  Thus,  where  bonds  were 
valid  on  their  face,  and  the  preliminary  proceedings  were  apparently  regu- 
lar, and  the  only  alleged  vice  in  them  was  that  a  petition  which  purported 
and  appeared  to  be  signed  by  a  majority  of  the  taxpayers  was  not  in 
fact  so  signed,  and  the  court  was  inclined  to  think  that  a  fair  construc- 
tion of  the  statute  was  that  the  due  signing  of  the  petition  was  a  proper 
subject  for  the  determination  of  the  municipal  officers,  and,  therefore, 
could  not  be  raised  in  a  collateral  proceeding  as  against  bona  fide  holders 
of  bonds;  and  it  added:  "When  to  this  necessary  construction  of  the 
act  it  is  added  that  the  plaintiffs  are  applying  to  a  court  of  equity, 
where  inexcusable  laches  is  always  a  reason  in  its  discretion  for  with- 
holding its  aid,  after  they  have  slept  upon  their  rights  for  ten  years,  after 
failing  to  enjoin  the  issue  of  the  bonds,  after  twenty-one  interest  coupons 
have  been  paid  without  a  murmur  or  dissent,  and  after  the  proceed, 
have  been  fairly  expended  upon  the  very  road  intended,  and  the  ex- 
pected benefits  have  been  realized,  it  becomes  very  clear  that  the  case  is 
not  one  in  which  a  court  •f  equity  should  assert  its  extraordinary  power 
to  cancel  the  bonds  issued  by  the  town  in  the  hands  of  innocent  holders 
whom  the  statute  professed  and  intended  to  sedulously  protect"  :  Alvord 
V.  Syracuse  Bank,  98  N.  Y.  609.  In  another  case  in  which  an  action  had 
been  brought  by  a  property  owner  against  municipal  officials,  to  enjoin 
them  from  levying  and  collecting  taxes  to  pay  interest  upon  certain 
bonds,  and  also  to  obtain  a  judgment  declaring  such  bonds  to  be  Void 
and  taxes  levied  to  provide  for  their  payment  not  a  lien  upon  the  plain- 
tiff's property,  the  court  referred  to  the  fact  that  the  bonds  in  quest  ion  had 
been  istiued  and  sold  in  1873,  for  the  purp<»seof  realizing  moneys  with  which 
to  construct  a  county  courthouse,  and  that  the  moneys  had  lx«en  used  for 
■uch  pur(>o8e,  and  that  interest  had  been  paid  upon  tl>e  lx>nds  for  some 
nine  years  prior  to  the  commencement  of  the  suit.  The  court  said,  that 
"  an  examination  of  the  record  convinces  us  that  the  plaintiff  is  in  no  con- 
dition to  claim  equitable  relief "  ;  and,  further,  that  "  it  is  a  well-estab. 
lished  rule  in  equity  that  if  a  party  is  guilty  of  laches  or  unreasonable 
delay  in  the  enforcement  of  his  rights,  be  thereby  forfeits  his  claim  to 
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equitable  relief.  Under  this  rule,  it  was  decided  that  an  injunction, 
should  not  be  granted  to  restrain  the  payments  of  money  illegally  voted 
by  a  town,  if  the  petitioners  have  been  guilty  of  laches,  and  know- 
ingly have  permitted  others  to  incur  liability  in  good  faith,  relyinu;  upon 
such  appropriation  for  reimbursement" :  Oommisaioners  of  Morris 
County  V.  Hinchman,  31  Kan.  729,  736.  Doubtless  many  other  case* 
may  be  found  to  support  the  view  that  a  complainant  in  equity  may  be 
denied  equitable  relief  against  bondholders  on  the  ground  of  laches  or 
upon  other  equitable  considerations.  But  even  in  suits  in  equity  seek- 
ing relief  from  municipal  bonds,  the  payment  of  one  or  more  installments 
of  interest  does  not  establish  such  laches  as  to  defeat  the  complainant^ 
unless  it  appears  that  at  the  time  of  such  payment  the  invalidity  of  the 
bonds  was  known  to  the  larger  portion  of  the  taxpayers,  so  as  to  charge 
them  with  acquiescence  and  laches  in  not  contesting  instead  of  making 
payment:  Ashuelot  Nat.  Bank  v.  School  Dist.,  41  Fed.  Rep.  514;  Mentz 
V.  Cook,  108  N.  Y.  504. 

In  many  instances  in  which  courts  have  spoken  of  municipalities  fls 
being  estopped  to  resist  the  payment  of  bonds,  they  have  meant  only 
that  recitals  and  statements  had  been  made,  either  in  such  bonds  or  in 
public  records  upon  which  bondholders  had  a  right  to  rely,  under  such 
circumstances  that  they  must  be  deemed  the  statements  and  recitals  oi 
the  municipalities  in  whose  behalf  they  were  made,  and  that  such  munic- 
ipalities should  not  be  permitted  to  dispute  them :  Bonham  v.  Needles, 
103  U.  S.  648;  Harter  v.  Kernochan,  103  U.  S.  562;  Borah  v.  Wilson, 
140  U.  S.  47;  Providence  v.  Halsey,  117  U.  S.  336;  Nolan  County  v. 
State,  83  Tex.  182;  Chaffee  County  v.  Potter,  142  U.  S.  355;  Gibbs  v. 
School  Dist.,  88  Mich.  334 ;  26  Am.  St.  Rep.  295.  Other  cases  speaking  of 
municipalities  being  precluded  by  equitable  estoppel  from  resisting  the 
enforcement  of  the  bouds  will,  on  examination,  be  found  to  be  based 
upon  the  fact  that  in  the  issue  of  the  bonds  in  question  tliere  were  cer- 
tain irregularities  as  to  the  mode  of  executing  an  existing  power,  but 
not  such  an  absence  of  the  power  that  the  bonds  were  at  any  lime 
void:  Eminence  v.  Grasser,  81  Ky.  52;  Atchison  v.  De  Kay,  148  U.  S, 
591. 

If  a  natural  person  or  a  private  corporation  should  receive  the  pro- 
ceeds of  bonds  purporting  to  be  issued  by  him  or  it,  or  should  otherwise 
knowingly  receive  an  advantage  from  such  issue,  any  defect  in  the  issue 
or  fraud  in  the  procurement  of  the  bonds  would  be  waived,  and  the  person 
or  corporation  would  be  bound  to  the  same  extent  as  if  the  bonds  con- 
tained no  vice  at  the  time  of  their  issuing  or  delivery.  There  are,  indeed, 
cases  which  speak  as  though  this  rule  might  be  generally  applicable  ta 
municipalities.  Thus  it  was  said  in  Trustees  of  Keithburjih  v.  Frick,  34 
111.  405 :  "  Whether,  then,  the  bonds  were  issued  in  and  by  virtue  of  the 
second  section  of  the  act  of  1857  or  of  the  seventeenth  section,  we  think 
the  corporation  is  estopped  from  now  setting  up  any  irregularity  in  tlieir 
issue,  inasmuch  as  they  have  repeatedly  recognized  their  validity  by  pay- 
ing them  out,  levying  taxes,  and  paying  the  interest  on  them  for  a  series 
of  years."  In  the  case  of  Pendleton  County  v.  Amy,  13  Wall.  297,  the 
county  resisted  the  enforcement  of  the  bonds  on  the  ground  that  they 
were  authorized  to  be  issued  only  after  the  proposition  for  their  issuing 
had  been  submitted  to  a  popular  vote,  and  it  was  insisted  that  such  sub- 
mission had  not  been  made.    The  court  said:  "The  county  received  in 
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exchange  for  the  bonda  a  certificate  of  stock  of  the  railway  company, 
which  it  held  about  seventeen  years  before  the  present  suit  was  brought, 
and  which  it  still  holds.  Having  exchanged  the  bonds  for  the  stock,  can 
it  retain  the  proceeds  of  the  exchange,  and  assert'against  a  purchaser  of 
t..e  bonds  for  value  that  though  the  legislature  empowered  it  to  make 
them,  and  put  them  upon  the  market  upon  certain  conditions,  they  were 
issued  in  disregard  of  the  conditions?  We  think  they  cannot,  and 
therefore  that  the  third  plea  cannot  be  sustained."  Before  using  this 
language,  however,  the  court  had  referred  to  the  case  of  Oommissionera 
of  Knox  County  v.  Aspinwall,  21  How.  539,  and  other  cases  which  held, 
in  effect,  that  officers  who  are  authorized  to  act  only  on  certain  condi- 
tions should  be  presumed  to  be  vested  with  power  to  determine  whether 
such  conditions  had  been  complied  with,  and  that  it  should  further  be 
conclusively  presumed  from  their  having  acted  upon  the  assumption  of 
the  existence  of  the  conditions  precedent  that  such  conditions  actually 
existed,  and  while  the  court  mentioned  considerations  in  the  nature  of 
an  equitable  estoppel,  we  think  its  decision  was  really  intended  to  be 
founded  upon  the  principle  of  the  Aspinwall  case  to  which  we  have  al- 
ready referred.  Bonds  are  void  in  the  hands  of  bona  fide  holders  only 
when  they  were  issued  without  authority.  When  they  are  so  issued, 
they  cannot  be  the  obligations  of  the  municipality,  for  the  reason  that  it 
had,  under  the  circumstances,  no  power  to  execute  or  deliver  them. 
When  there  is  an  absence  of  such  power  we  do  not  understand  how  it 
can  be  indirectly  conferred  through  the  Of>eration  of  the  doctrine  of 
equitable  estopi>el,  and  we  believe  that  doctrine  can  be  applied  in  sup- 
port of  municipal  bonds  only  in  resistance  of  equitable  proceedings  to 
cancel  or  to  enjoin  their  enforcement,  or  in  those  cases,  whether  at  law 
or  in  equity,  wherein  the  irregularity  referred  to  is  not  one  involving 
the  i)Ower  to  execute  the  bonds  in  question :  Weismer  v.  Douglas,  64 
N.  Y.  91;  21  Am.  Rep.  586;  Sutliff  v.  Lake  County,  47  Fed.  Rep.  106; 
Poet  V.  Pulaski  County,  49  Fed,  Rep.  628;  Merrill  v.  Monticello,  138 
U.  S.  673;  National  Bank  v.  Ciranada,  44  Fed.  Rep.  262;  Aroma  v.  State 
Auditor,  15  Fed.  Rep.  843.  In  the  case  of  State  v.  Van  Horn,  7  Ohio  St. 
331,  it  was  held  that  where  the  tax  was  resi-sted  on  the  ground  that  the 
election  authorizing  the  bond  issue  took  place  before  the  location  of  the 
road  to  promote  which  the  bonds  were  issued,  whereas  it  was  claimed 
such  election  could  not  take  place  until  after  such  location,  the  court 
held  that  the  taxpayers,  by  permitting  the  issue  of  the  bonds  without 
protest  and  without  taking  any  proceedings  to  enjoin  them,  and  by 
afterward,  for  the  period  of  three  or  four  years,  paying  interest,  had 
estopiKjd  themselves  from  making  any  contest  to  their  legality.  The 
court  said :  "  They  had  an  opportunity,  before  innocent  third  persons 
could  t»e  injured  or  committed  to  the  acts  of  their  public  agents,  to 
enjoin  their  proceedings,  and  protect  themselves;  they  did  not  secure 
that  protection ;  but  now,  when  they  have  received  all  the  fruits  of  the 
contracts  of  their  agents  from  third  persons  who  have  acted  upon  their 
recognition  of  the  authority  of  their  agents,  they  ask  the  privilege  of 
denying  this  recognition,  and  thus  esca]>e  from  tlieir  obligation.  It  is 
too  lute  for  them  to  do  so,  as  against  innocent  third  persons.  They  are 
concluded,  not  simply  by  ttie  acts  of  their  public  agents,  but  by  their 
own.  It  is  true,  that  when  public  ofiicers  exceed  the  powers  vested  in 
them  by  general  laws,  their  acts  are  no  longer  official,  but  void;  and 
this  priuuple  would  be  applicable  to  the  case  before  ui,  ii  the  trustees 
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had  derived  their  sole  authority  to  make  the  contract  under  considera- 
tion from  the  law,  without  any  interposition,  sanction,  or  authority 
from  the  taxpayers  of  the  township."  It  appears  to  us  that  this  lan- 
guage legitimately  supports  the  inference  that  the  failure  to  enjoin  bonds 
issued  pursuant  to  an  illegal  and  unauthorized  election  renders  such 
election  unnecessary.  It  is  a  very  extreme,  and  we  think  altogether 
unreasonable,  view,  that  the  failure  to  object  to  the  nonexistence  of  an 
election,  or  to  its  taking  place  under  circumstances  rendering  it  inopera- 
tive, may,  by  lapse  of  time,  become  equivalent  in  legal  effect  to  a  regu- 
lar and  valid  election.  This  view,  however,  is  fully  confirmed  by 
Barrett  v.  County  Court  of  Schuyler  County,  44  Mo.  197.  One  of  the 
objections  presented  in  resistance  to  an  application  for  a  writ  of  man- 
date to  compel  the  levying  of  taxes  to  pay  bonds,  was  that  at  the  time 
of  the  subscription  to  the  stock  for  which  the  bonds  were  issued  was 
made,  there  had  been  no  election  held  to  ascertain  the  sense  of  the  tax- 
payers of  the  county.  It  was  said  by  the  court  that  this  objection  was 
not  pressed  in  the  argument,  and  that  it  was  admitted  that  the  duly 
authorized  agents  of  the  municipality  voted  upon  the  stock  subscribed 
for  at  the  regular  meetings  of  the  corporation  for  more  than  twelve  years 
after  the  bonds  were  issued.  The  court  held  that  the  issuing  of  the 
bonds  was  a  ratification  of  the  subscription  warranting  the  purchaser  of 
them  in  assuming  that  an  election,  if  required  by  law,  had  been  duly 
held,  and  that  the  conditions  of  the  subscription  had  either  been  com' 
plied  with  or  waived. 

Ratification  of  Invalid  Bonds. — Bonds,  though  originally  void  and  un» 
enforceable,  may  have  been  ratified  by  legislative  authority,  provided  it 
is  competent  to  produce  that  result.  We  have  treated,  in  note  to  Has- 
brouck  V.  Milwaukee,  80  Am.  Dec.  731-735,  of  the  power  of  the  legislature 
to  validate  invalid  contracts  of,  or  to  impose  liability  upon,  municipal 
corporations,  and  the  propositions  there  stated  and  the  authorities  there 
cited  will  be  found  as  applicable  to  municipal  bonds  as  to  other  munici- 
pal contracts.  The  general  rule  upon  the  subject  is,  that  the  legislature 
may  compel  municipal  corporations  to  recognize  and  to  pay  debts  not 
binding  in  strict  law,  and  which,  for  technical  reasons,  could  not  be  en- 
forced in  equity,  but  which,  nevertheless,  are  just  and  equitable  in  their 
character  and  supported  by  moral  obligation,  but  it  cannot  compel  the 
payment  of  a  claim  which  the  municipality  is  not  under  a  moral  or  legal 
obligation  to  pay  :  Lycoming  v.  Union,  16  Pa.  St.  166;  53  Am.  Dec.  575  j 
Beals  V.  Amador  County,  35  Cal.  625.  If  bonds  have  been  issued,  and 
the  municipality  has  received  the  proceeds  of  them,  buf  they  are  invalid 
because  of  some  act  or  omission,  and  the  legislature  originally  had  power 
to  authorize  their  issuing,  notwithstanding  such  act  or  omission,  it  may, 
by  subsequent  legislation,  validate  them,  and  thus  make  them  enforce- 
able against  the  municipality  and  its  citizens  and  taxpayers.  It  may, 
therefore,  cure  irregularities  in  the  proceedings  prior  to  the  issuing  of 
the  bonds :  McMillen  v.  County  Judge,  6  Iowa,  391 ;  Cutler  v.  Super- 
visors, 56  Miss.  115;  St.  Joseph  Tp.  v.  Rogers,  16  Wall.  644;  but  it  is  not 
limited  to  irregularities  merely.  It  may  validate  bonds  issued  without 
authority,  or,  in  other  words,  bonds  which  the  municipality  had  no  power 
to  issue  at  the  time  they  were  executed.  Speaking  of  bonds  issued  by  a 
county  when,  under  the  constitution  and  laws  in  force  at  the  time,  it  had 
no  power  to  issue  them  without  express  legislative  authority,  t!ie  court 
said :  "  Inasmuch  as  the  only  question  of  the  original  issue  of  these  bonda 
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was  want  of  legislative  sanction  for  such  issue,  it  would  seem  to  follow 
necessarily  that  this  express  recognition  of  them  operated  as  a  confirraa- 
tion,  and  healed  any  informality  there  may  have  been  in  the  orij^inai 
issue,  and  that  they  are  now  valid  obligations  of  the  county" :  Duke  v* 
County  of  Williamsburgh,  21  S.  C.  414.  Many  other  cases  maybe  found 
in  harmony  with  this.  Some  of  the  state  constitutions  adopted  at  a  com- 
paratively recent  period  contain  limitationd  upon  the  legislative  power 
in  this  respect,  but,  in  the  absence  of  such  constitutional  limitations, 
there  is  now  little  doubt  of  the  authority  of  the  legislature  to  ratify  bonds 
issued  by  municipalities  in  all  cases  in  whi>  h  it  might  have  authorized 
such  issue  under  the  eame  circumstances  by  precedent  legislation  :  Gren- 
ada County  v.  Brogden,  112  U.  S.  261;  Ritchie  v.  Franklin  County,  22 
Wall.  67;  Knapp  v.  Grant,  27  Wis.  147;  Bass  v.  Columbus,  80  Ga.  845; 
Campbell  v.  Kenosha,  5  Wall.  194;  Beliot  v.  Morgan,  7  Wall.  619;  New 
Orleans  v.  Clark,  95  U.  8.  644;  Thompson  v.  Perrine,  108  U.  S.  806; 
Steines  v.'Franklin  County,  48  Mo.  167 ;  8  Am.  Rep.  87 ;  Deyo  v.  Oteo 
County,  37  Fed.  Rep.  246.  In  Illinois  the  courts  hold  that  the  constitu- 
tion of  the  state  will  not  permit  the  legislature  to  validate  void  bonds  or 
other  contracts  so  as  to  impose  a  liability  upon  a  municipality  without 
its  consent:  Choisser  v.  People,  140  111.  21;  Gaddia  v.  Richland  County, 
92  111.  119.  Various  state  courts,  without  justifying  their  decision  upon 
any  direct  constitutional  limitation,  have  yet  reached  the  conclusion  that 
if  bonds  are  void  when  issued,  because  there  was  no  power  to  issue  them, 
a  municipality  cannot  be  compelled  by  subsequent  legislation  to  assume 
liability  for  them,  and,  therefore,  that  such  bonds  cannot  be  ratified 
except  by  the  assent  of  the  municipality :  Shawnee  County  v.  Carter,  2 
Kan.  116;  Horton  v.  Thompson,  71  N.  Y.  513;  Hasbrouck  v.  Milwaukee, 
13  Wis.  38;  80  Am.  Dec.  718;  State  v.  Tappan,  29  Wis.  664;  9  Am.  Rep. 
622;  Post  v.  Pulaski  County,  49  Fed.  Rep.  628.  The  legislature,  where 
it  possesses  the  power  to  validate  or  ratify  bonds,  may,  instead  of  directly 
exercising  that  power,  delegate  its  exorcise  to  the  municipal  authorities, 
and,  if  so,  their  action  within  the  authority  thus  delegated  is  binding  on 
the  municipality  and  its  taxpayers,  and  may  result  in  the  validating  of 
the  bonds:  Hannibal  etc.  Ry.  Co.  v.  Marion  County,  86  Mo.  294;  Bissell 
V.  Jeffersonville,  24  How.  295. 

The  ratification  of  bonds  by  the  municipal  authorities  themselves  is 
sometimes  spoken  of  in  the  decisions.  What  we  have  said  upon  the  sub- 
ject of  equitable  estO{)pel  is  applicable  to  those  cases  in  which  vi.)id  bonds 
are  claimed  to  have  been  ratified  and  validated  by  the  municipal  author- 
ities, either  expoessly  or  by  implication.  If  the  authorities  had  no  power 
to  issue  the  bonds  in  the  first  instance,  we  cannot  understand  how  they 
can  have  power  to  ra'ify  them:  Marsh  v.  Fulton,  10  Wall.  676.  If,  on 
the  other  hand,  the  irregularities  in  the  issuing  of  the  bonds  did  not  de- 
stroy the  power  to  issue  them,  there  is  no  need  of  their  ratification,  at 
least  after  they  have  reached  the  hands  of  bona  fide  holders :  Decorah 
First.  Nat.  Bank  v.  Doon  Tp.,  86  Iowa,  330;  41  Am.  St.  Rep.  489;  Doon 
Tp.  V.  Cummins,  142  U.  8.  366;  Citizens'  Bank  v.  Terrell,  78  Tex.  450; 
Kelley  v.  Milan,  127  U.  8.  189. 

Actiontfor  Moneys  Paid  for  Void  Bonds. — If  a  bona  fide  holder  of  bonds 
pays  for  them,  and  the  money  so  paid  by  him  reaches  the  municipal 
treasury,  or  is  applie<l  to  municipal  pur[>ose8,  though  he  has  no  remedy 
under  the  l)ond8  themselves,  he  is  not  in  all  cases  without  redress.  He 
cannot  treat  the  oilicera  or  agents  of  the  municipality  to  whom  he  ha» 
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paid  such  money  as  receiving  it  without  consideration,  and  recover  a 
personal  judgment  against  them  therefor,  especially  where  he  was  aa 
well  informed  of  the  facts  as  they,  and  knew  the  money  would  be  ex- 
pended by  them  for  a  supposed  public  purpose,  and  it  has  been  so 
expended :  Powell  v.  Heisler,  45  Minn.  549.  He  may,  however,  recover 
of  the  municipality  if  it  was  authorized  to  borrow  money,  though  not 
under  the  circumstances  authorized  to  issue  bonds  therefor,  or,  if  the 
moneys  have  been  used  in  the  discharge  of  valid  municipal  obligations, 
in  which  event  the  liability  to  him  may  be  regarded  as  taking  the  place 
of  that  discharged,  and  he,  as  being  a  creditor  of  the  municipality,  tak- 
ing the  place  of  the  creditors  whose  demands  have  been  satisfied  through 
the  moneys  received  from  him:  Rainsburg  v.  Fyan,  127  Pa.  St.  74;  Lou- 
isiana v.  Wood,  102  U.  S.  294;  Wood  v.  Louisiana,  5  Dill.  122;  Gause  v. 
Clarksville,  5  Dill.  165.  This  is  on  the  ground  that  the  municipality, 
having  received  the  money  by  mistake  or  without  consideration,  and 
having  no  right  to  retain  it,  is  under  a  legal  obligation  to  restore  it  to  the 
person  from  whom  it  was  received.  This  principle  cannot  be  permitted 
to  so  operate  as  to  impose  upon  a  municipality  a  liability  which  it  was 
forbidden  to  assume.  Therefore,  if  through  the  borrowing  of  money  or 
the  sale  of  bonds  it  has  undertaken  to  assume  an  indebtedness  in  excess 
of  that  for  which  it  was  permitted  to  become  liable,  the  lender  or  bond- 
nolder  cannot  maintain  an  action  for  the  moneys  so  advanced  or  paid  by 
him,  unless  it  be  one  to  recover  such  moneys  while  they  remain  undis- 
posed of  and  accessible ;  and  though  such  moneys  have  been  expended 
in  the  construction  of  public  works,  which  remain  the  property  of  the 
municipality,  the  bondholder  cannot  have  alien  deciared  to  exist  in  his 
favor  upon  such  works  for  the  repayment  of  the  moneys  coming  from  him 
througii  his  purchase  of  bonds  and  subsequently  invested  with  other 
moneys  in  such  works :  Litchfield  v.  BalloUf  114  U.  S.  190. 


State  v,  Gaymon. 

(44  SotJTH  Carolina,  333.] 
JURY   TRTAI^PERSONAL    KNOWLEDGE    OF    JURORS.— 
THE   I  UKORS  ARE  not  entitled  to  find  their  verdict  on  their  personal 
knowledge  of  the  defendant's  mental  condition,  he  being  on  trial  for  per- 
jury, and  his  condition  being  a  material  fact  in  issue. 

M.  C.  Galluohat,  for  the  appellant. 

Joseph  F.  Ehame,  acting  solicitor,  contra. 

^^"^  GARY,  J.  The  defendant  was  convicted  of  peignry  at  the 
June,  1894,  teim  of  the  court  of  general  sessions  for  Clarendon 
county,  and  thereon  made  a  motion  before  the  presiding  judge  for 
a  new  trial,  which  was  refused.  He  was  then  sentenced  to  one 
year  at  hard  labor  in  the  state  penitentiary.  The  appeal  to  this 
cooirt  is  based  upon  two  exceptions,  which  will  be  incorporated 
in  the  report  of  the  case,  and  raise  the  single  point,  whether  his 
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honor.  Judge  Norton,  erred  in  charging  the  jury  that  they  muat 
not  allow  their  personal  knowledge  of  defendant's  mental  con- 
dition to  enter  into  their  judgment  in  arriving  at  a  verdict. 

The  question  as  to  the  mental  condition  of  the  defendant  was 
not  a  collateral  circumstance,  but  a  material  fact  in  issue,  upon 
which  tlie  jury  was  called  upon  to  pass.  Under  these  circum- 
stances, it  would  be  extremely  dangerous  to  allow  the  jury  to 
find  a  verdict  upon  facts  first  communicated  to  them  by  jurors 
in  the  juryroom.  Such  a  verdict  would  be  contrary  to  that  part 
of  their  oath  where  they  swear  to  give  a  true  verdict  according 
to  the  evidence.  The  practice  for  which  the  appellant  contends 
would  deprive  a  party  to  the  cause  of  the  very  important  right  of 
cross-examination.  This  is  not  a  case  involving  the  right  of  a 
juror  to  state  facta  in  the  juryroom,  toucliing  the  credibility  of  a 
witness,  as  was  the  ***  case  of  McKain  v.  Love,  2  Hill  (S.  C.) 
506,  27  Am.  Dec.  401,  in  which  the  distinction  herein  stated  was 
pointed  out  by  the  court,  which  used  the  following  language: 
"The  oath  usually  adaninistered  to  the  jurore  in  the  common 
pleas,  well  and  truly  to  try  the  issue  joined  between  the  parties 
*and  a  true  verdict  give  according  to  the  evidence,*  contains  a 
very  correct  summfiry  of  the  law  on  this  subject.  The  jury  are 
bound  to  give  their  verdict  according  to  the  evidence,  amd  what  is 
or  is  not  competent  evidence  belongs  to  the  court,  and  not  to  the 
jury  to  determine.  Generally  speaking,  therefore,  a  verdict 
founded  on  facts  first  disclosed  in  the  juryroom  would  be  bad,  al- 
though the  facts  are  known  to  one  of  the  jury;  because  it  is  un- 
fair not  to  give  the  party  against  whom  they  operate  an  oppor- 
tunity of  repelling  or  explaining  them.  In  an  anonymous  case 
in  3  Salk.  405,  it  is  said,  that  if  a  juror  known,  of  his  own  knowl- 
edge, anjihing  material  to  the  matter  in  issue,  the  fair  way 
is  to  tell  the  court,  so  that  he  may  be  ewom  as  a  witness":  See, 
also,  State  v.  Jones,  29  S.  C.  201. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
court  below  be  affirmed. 


TRIAL-APPLICATION  OF  JUROR'S  KNOWLEDGE  IN  REACH- 
ING VEHDICT. — A  iuror  having  knowledge  of  facts  not  in  evidence 
has  no  right  to  consider  them  in  niaking  up  a  verdict.  Before  lie  can 
do  so,  he  sfiould  l)e  sworn  and  testify  to  the  facts  precisely  as  any  other 
witness:  Ottawa  Gas  etc.  Co.  v.  Gra"ham,  28  111.  73;  81  Am.  Dec.  26:^, 
and  extended  note.     Common  knowledge  and  common  experience  are 

f)art8  of  the  trial  of  every  civil  insue  without  specia'  proof,  and  the 
arors  are  authorized  to  draw  infereni^es  from  such  knowledge  and  ex- 
perience: Gunn  ▼.  Ohio  River  B.  K.  Co.,  36  W.  Va.  165;  82  Am.  St. 
Bep.  842. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— To  constitute 
an  assignment  for  the  benefit  of  creditors,  there  must  be  a  trustee,  cred- 
itors, and  a  cestui  que  trust,  wlio  can  compel  an  enforcement  of  the 
trust,  though  it  is  not  necessary  that  a  trustee  sliouli  be  named  as  such, 
in  the  instrument,  or  be  specifically  named  at  all,  at  the  time  of  the 
transaction,  if  it  is  definitely  agreed  that  there  shall  be  a  trustee,  in 
fact,  to  hold  property  and  administer  it  as  such.  Nor  is  it  essential  that 
all,  in  order  to  be  bound,  should  be  parties  to  the  transaction  at  the  out- 
set. They  will  be  equally  bound  if,  with  knowledge  of  the  facts,  they 
become  parties  afterward.  Neither  is  it  essential  that  the  transfer  should 
be  made  directly  to  the  trustee.  If  made  directly  to  creditors,  covering 
all  the  insolvent's  property,  coupled  with  an  agreement  that  all  such 
property  shall  be  immediately  turned  over  to  one  of  the  creditors,  or 
Bome  third  party,  to  act  as  trustee  for  all,  that  is  sufficient. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— VOID  CHAT- 
TEL MORTGAGES. — If  an  insolvent  debtor,  wishing  to  prefer  certain 
creditors,  who  are  relatives  and  friends,  gives  them  a  chattel  mortgage, 
covering  all  his  property,  coupled  with  an  agreement  that  one  of  such 
creditors  shall  immediately  take  possession  of  such  property,  aa  agent 
and  trustee  for  all,  and  sell  it,  and  distribute  the  proceeds  among  them, 
pro  rata,  until  all  are  paid,  and  two  other  creditors  afterward  take  chat- 
tel mortgages  on  the  same  property,  with  full  knowledge  of  all  the  facts, 
and  become  parties  to  the  arrangement  first  made,  with  the  understand- 
ing that  their  claims  shall  be  paid  after  those  of  the  other  mortgagees, 
all  parties  to  this  arrangement  knowing  that  the  mortgagor  is  hopelessly 
insolvent,  and  that  he  is  indebted  to  a  large  amount  outside  of  the  claims 
secured;  the  transaction  amounts  to  an  assignment  for  the  benefit  of 
creditors,  in  violation  of  the  statu  e  on  the  subject  of  assignments  for 
the  benefit  of  creditors,  and  prohibiting  preferences  in  such  assignments; 
and  the  chattel  mortgages  are  therefore  void. 

Action  to  recoYer  money.  Jacob  Imig,  one  of  the  defendants, 
was,  on  October  6,  1893,  indebted  in  severalty  to  fourteen  of  hia 
relatives  or  personal  friends,  in  sums  aggregating  nine  thousand 
nine  hundred  and  thirty  six  dollars.    He  had  other  creditors,  also, 
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including  Strong  and  another,  the  plaintiffs.  The  apaount  of  his 
indebtedness  largely  exceeded  the  value  of  his  entire  property. 
He  was  absolutely  insolvent,  and,  with  full  knowledge  of  such 
insolvency  on  the  part  of  the  said  fourteen  creditors,  or  of  the 
person  or  persons  who  acted  for  them  in  the  transaction,  a  chat- 
tel mortgage  was  made  by  him  to  such  creditors  to  secure  their 
several  claims.  The  mortgage  covered  all  his  property,  oonsiBt- 
mg  of  a  stock  of  boots  and  shoes  and  eome  book  accounts.  It 
was  agreed,  when  the  mortgage  was  given,  between  the  mortgagor 
aud  the  mortgagees  present,  and  those  absent,  through  the  person 
authorized,  or  who  assumed  to  act  for  them,  that  one  of  such 
mortgagees  should  take  immediate  possession  of  the  property  for 
the  benefit  of  all  and  apply  it  under  the  terms  of  the  mortgage; 
the  purpose  being  to  pay  the  several  claims  in  full,  if  the  pro- 
ceeds should  be  sufficient  for  that  purpose,  otherwise  pro  rata, 
atnd,  if  there  was  more  than  enough,  then  that  the  other  creditors 
ahould  have  the  balance.  Several  of  the  mortgagees  were  neither 
present  nor  had  any  knowledge  of  the  transaction.  Henry  W. 
Kalk,  one  of  the  fourteen  creditors,  and  one  of  the  mortgagees, 
immediately  after  the  execution  of  the  mortgage,  took  possession 
of  the  property  as  trustee  for  .the  creditors  named  therein.  Im- 
mediately after  the  execution  of  the  mortgage,  the  defendant  Ja- 
cob Imig  gave  to  Charles  L.  Zschetzsc-he  a  second  mortgage,  and 
to  Nilea  T.  Stickney  a  third  mortgage,  on  the  same  pro])erty. 
These  persons  were  creditors,  and  they  took  their  security  with 
full  knowledge  of  the  debtor's  insolvency,  and  of  the  facts  in  re- 
gard to  prior  mortgages.  Each  constituted  Kalk  his  agent  to 
handle  the  property  in  trust  for  him,  subject  to  the  rights  of  prior 
mortgagees.  The  plaintiffs  and  appellants  were  creditors  to  the 
ajnount  of  thirteen  hundred  and  twenty-three  dollars  and 
twenty-five  cents,  and  sued  to  recover  the  amount  due  them. 
They  gamisheed  all  of  the  mortgageee,  and  recovered  judgment 
against  the  principal  defendant  for  fourteen  hundred  and  fifty- 
two  dollars  and  seventy-six  cents;  but  judgment  was  ren- 
dered in  favor  of  the  garnishees  for  costs.  This  appeal  waa  taken 
from  the  judgment  in  the  garnishment  proceedings. 

0.  G.  Sedgwick  and  J.  S.  Anderson,  for  the  appellants. 

D.  T.  Phalen,  Simon  Gillen,  A.  C.  Prescott,  and  Felix  Benfey, 
for  the  respondents. 

•■  MARSHALL,  J.  A  careful  study  of  this  case  flails  to  dis- 
cloee  any  reversible  erTor,  unless  the  court  erred  in  failing  to 
find  that  the  mortgages  given  by  the  defendant  Lmig,  together 
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witlh  the  verbal  agreement  made  between  the  parties  ait  the  tiine 
in  connection  with  circumstances  then  existing,  constitute  an  as- 
signment for  the  benefit  of  creditors,  within  the  authority  of 
Winner  v.  Hoyt,  66  Wis.  227,  57  Am.  Eep.  257,  Maxwell  v.  Si- 
monton,  81  Wis.  635,  Fuller  v.  McHenry,  83  Wis.  573,  and  North- 
em  Nat.  Bank  v.  Weed,  86  Wis.  212. 

The  statement  of  facts  preceding  this  opinion  presents  a  case 
where  an  insolvent  debtor,  wishing  to  prefer  fourteen  of  his  cred- 
itors, who  were  relatives  and  friends,  gave  them  a  chattel  mort- 
gage covering  all  his  property,  coupled  with  an  agreement,  made 
at  the  time,  that  one  of  such  creditors  should  immediately  take 
possession  of  such  property  as  agent  and  trustee  for  all,  and  ad- 
minister the  trust  in  accordance  with  the  mortgage  and  such 
agreement.  Subsequently,  two  other  creditors  took  chattel  mort- 
gages on  the  same  property,  with  full  knowledge  of  all  the  facts 
in  regard  to  the  fiLrst  mortgage,  and  became  parties  to  the  arrange- 
ment first  made,  substantially  the  same  as  if  they  had  been  named 
in  the  first  mortgage,  to  be  paid — Zschetzsche  after  the  fouri:een 
creditors,  and  Stickney  last.  All  the  parties,  from  firs.t  ^^  to  last, 
knew  that  the  mortgagor  was  hopelessly  insolvent,  and  that  he 
was  indebted  to  a  large  amount  outside  of  the  claims  secured. 
Do  the  facts  and  circumstances  constitute  an  assignment  for  the 
benefit  of  creditors?    That  is  the  question. 

From  the  foregoing,  it  is  needless  to  say  that  we  think  the 
learned  trial  judge  erred  in  not  finding,  as  requested  by  the  appel- 
lants, that  at  the  time  of  the  making  and  execution  of  the  first 
anoTtage,  it  was  agreed  by  all  the  parties  interested  in  the  transac- 
tion that  one  of  the  mortgagees  should  take  immediate  possession 
of  the  mortgaged  property,  in  trust  for  all  the  mortgagees,  and 
sell  the  same  and  distribute  the  proceeds,  after  paying  the  expenses 
among  the  creditors  named  in  the  first  mortgage,  pro  rata,  until 
all  were  paid  in  full,  and  that  the  mortgagees  Zschetzsche  and 
Stickney  subsequently  became  parties  to  such  agreement.  In 
Winner  v.  Hoyt,  66  Wis.  227,  57  Am.  Eep.  257,  it  was  distinctly 
held  that  chattel  mortgages  and  assignments  of  accounts,  trans- 
ferring the  entire  property  of  an  insolvent  debtor  to  certain  of 
his  creditors,  with  intent  that  one  of  such  creditors,  for  himself 
and  as  agent  for  the  others,  should  take  possession  and  convert 
such  property  into  money  and  divide  the  same  pro  rata  among 
such  favored  creditors,  are,  in  effect,  general  assignments  for  the 
benefit  of  creditors,  with  preferences,  and  void  as  to  the  other 
creditors.  This  rule  has  stood  the  test  of  repeated  reviews,  and  is 
ao  intrenched  in  the  jurisprudence  of  this  state  that  it  ifi  not 
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liable  to  be  modified;  and  wheneyer  a  case  is  presented  coming 
pqnarely  within  such  rule,  there  will  be  no  hesitation  in  applying 
it,  to  preyent  the  statutes  of  this  state  on  the  subject  of  voluntary 
aaaignmeiits  for  the  benefit  of  creditors,  and  against  preferences, 
from  being  violated. 

Counsel  for  respondents  cite  several  cases  decided  in  this  court 
to  show  that  this  case  is  not  within  the  rule  stated,  but  a 
brief  examination  of  them  will  show  plainly  that  they  differ  from 
Winner  v.  Hoyt,  66  Wis.  227,  57  Am.  Eep.  257,  and  this  case  as 
well,  in  several  material  particulars.  In  Cribb  v.  Hibbard,  77  *• 
Wis.  199,  there  were  two  chattel  moriigages  taken  as  independ- 
ent transactions,  without  collusion,  each  creditor  acting  for  him- 
self to  secure  a  claim  due  to  him  alone.  One  of  the  mortgagees 
held  a  claim  which  accrued  to  him  originally  and  one  that  he 
had  purchased.  The  mortgages  did  not  cover  all  the  property 
of  the  mortgagor,  and  there  was  no  agreement  for  a  trustee  to 
act  for  all  parties.  In  Menzeshedmer  v.  Kennedy,  76  Wis.  411, 
an  insolvent  debtor  gave  two  chattel  mortgages  upon  his  property 
to  two  of  his  creditors,  to  secure  their  respective  claims.  One  of 
the  mortgagees  acted  for  himself  and  as  agent  for  the  other. 
There  was  no  understanding  between  the  debtor  and  creditors 
that  they  should  t^ke  possession  of  the  property.  In  Michel- 
stetter  v.  Weiner,  82  Wis.  301,  there  were  three  chattel  mortgages, 
each  given  to  secure  a  distinct  claim.  No  agreement  to  take  pos- 
session was  made  at  the  time  of  the  execution  of  the  mortgages, 
and  afterward  the  property  was  turned  out  to  the  attorney  for  the 
mortgagees  in  satisfaction  of  the  indebtedness  secured.  The 
court  held  that  the  whole  transaction  was  simply  a  transfer  of 
property,  made  absolutely  by  way  of  full  payment  and  satisfaction 
of  debts,  and  constituted  really  but  an  ordinary  conveyance.  It 
is  needless  to  review  the  other  cases  cited.  They  all  differ  in 
<Msential  particulars  from  Winner  v.  Hoyt,  66  Wis.  227,  57  Am. 
Bep.  257,  and  the  case  under  consideration. 

In  Cribb  v.  Hibbard,  77  Wis.  208,  Ingram  v.  Osbom,  70  Wis. 
184,  and  other  cases  in  this  court,  it  is  laid  down  that  the  test,  in 
order  to  determine  the  question  of  whether  a  transaction  amounta 
to  an  assignment  for  the  benefit  of  creditors,  is  that:  "There 
must  be  a  trustee,  creditors,  and  cestui  que  trust  who  can  com- 
pel an  enforcement  of  the  trust,  in  order  to  constitute  such  an 
assigmment";  but  "it  is  not  essential  that  a  trustee  should  be 
named  as  such  in  the  instrument"  (Cribb  v.  Hibbard,  77  Wis. 
199),  or  be  specifically  named  at  all  at  the  time  of  ^  the  trams- 
•otion,  11  it  i«  definitely  agreed  that  there  shall  be  a  trustee  in 
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fact,  to  hold  property  and  administer  it  as  such.  Kor  is  it  esssen- 
tial  that  all,  in  oTder  to  be  bound,  should  be  parties  to  the  trans- 
action at  the  outset.  They  will  be  equally  bound  if,  with  the 
knowledge  of  the  facts,  they  become  parties  afterward,  as  in  the 
case  of  Zschetzsche  and  Stickney  in  this  ease.  Neither  is  it 
essential  that  the  transfer  should  be  made  directly  to  the 
trustee.  If  made  directly  to  creditors,  covering  all  the  in- 
solvent's property,  coupled  with  an  agreement  that  all 
8U)oh  property  shall  be  imanediately  turned  over  to  one  of 
the  creditors  or  some  third  party  to  act  as  trustee  for  all,  that 
is  sufficient.  We  have,  then,  all  the  elements  to  bring  this  case 
within  Winner  v.  Hoyt,  66  Wis.  227,  57  Am.  Eep.  257,  and  the 
other  cases  cited,  following  and  approving  it,  showing  a  clear  vio- 
lation of  the  statutes  of  this  state  on  the  subject  of  assignments 
for  the  benefit  of  creditors  and  prohibiting  preferences  in  such 
assignments.  To  sustain  the  judgment  appealed  from,  on  the 
facts  disclosed,  would  render  it  perfectly  easy  for  any  insolvent 
debtor  to  make  an  assignment  for  the  benefit  of  creditors,  with 
preferences,  by  merely  executing  a  chattel  mortgage  directly  to 
his  creditors,  covering  all  his  property,  wifth  an  agreement  that 
one  of  such  creditors  should  take  immediate  possession  of  tlie 
mortgaged  property  and  administer  it  for  the  benefit  of  all  in  the 
order  named  in  the  mortgage,  and  thereby  nullify  the  statutes  on 
the  subject. 

The  chattel  mortgages  should  have  been  held  void  and  the 
garnishee  defendants  held  liable. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to  render  judgment  in 
favor  of  the  plaintiffs  in  accordance  with  this  opinion. 


ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— CHATTEL 
MORTGAGES,  and  assignmenta  of  accounts,  covering  all  the  property 
of  insolvent  debtors,  and  made  to  effect  a  preference,  are,  in  effect, 
general  assignments  with  preferences,  and  void  as  to  other  creditors, 
under  the  statute  forbidding  preferential  assignments :  Winner  v.  Hoyt, 
66  Wis.  227;  57  Am.  Rep.  257,  and  note.  Contra,  Aulman  v.  Aulman, 
71  Iowa,  124;  60  Am.  Rep.  783.  Chattel  mortgages,  executed  at  the 
same  time,  by  an  insolvent  debtor,  to  certain  of  his  creditors,  giving 
them  priority,  but  not  allowing  them  to  prorate,  if  made  in  good  faith 
to  secure  bona  fide  debts,  do  not  constitute  fraudulent  assignments 
for  the  benefit  of  the  creditors  preferred,  as  against  those  not  preferred, 
although  such  mortgages  cover  all  the  assets  of  the  mortgagor:  Note  to 
Monaghan  Bay  Co.  v.  Dickson,  39  Am.  St.  Rep.  708.  If  the  effect  of  a 
conveyance  is,  upon  its  face,  to  hinder  and  delay  creditors,  it  must  be 
construed  as  void  against  such  creditors,  without  stopping  to  inquire 
what  may  have  been  the  actual  intention  of  the  grantor:  Riley  v.  Car- 
ter, 76  Md.  581 ;  35  Am.  St.  Rep.  443.  A  chattel  mortgage  for  the  bene- 
fit of  certain  creditors,  which  is  an  assignment  of  all  the  mortgagor's 
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property,  ia  void  as  to  unsecured  creditors:  Note  to  Thompson  v.  Rich- 
ardson  Drug  Co.,  29  Am.  St.  Rep.  506.  The  relationship  between  an 
insolvent  debtor  and  a  preferred  creditor  is  a  fact  to  be  considered  by 
the  jury  on  the  question  of  intent  to  defraud  creditors:  Note  to  Hanson 
T.  Bean,  38  Am.  St.  Rep.  619. 
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APPEAL — FINDINGS. — If  there  is  not  a  clear  preponderance  of 
evidence  against  a  finding,  it  must  be  sustained  on  appeal. 

STATUTE  OF  FRAUDS.— THE  MEMORANDUM  required  by 
the  statute  of  frauds  need  not  be  formal,  or  in  one  writing  or  pa{>er,  or 
be  made  directly  between  the  parties  to  the  contract. 

STATUTE  OF  FRAUD— LETTEi:S  AS  MEMORANDUM.— 
A  letter  to  a  vendor  from  his  agent  conveying  an  offir  for  land,  and  hia 
letter  in  reply  to  the  agent  accepting  such  offer,  constitute  a  sufficient 
memorandum  of  a  contract  for  the  sale  of  the  laud  to  batisfy  tlie  statute 
of  frauds. 

Action  for  the  specific  performance  of  a  contract  for  the  sale 
of  real  estate,  and  to  set  aside  a  deed  made  to  the  defendant 
John80>n  with  knowledge  of  such  contract.  Sheldon  llanney,  hav- 
ing written  authority  from  the  defendant  Hill,  the  owner  of  cer- 
tain lands,  to  sell  them  for  one  hundred  and  seventy-five  dollars, 
negotiated  with  the  plaintiff  in  regard  to  such  sale.  The  nego- 
tiations resulted  in  plaintiff's  offering  that  sum  for  the  lands. 
Eanney  communicated  this  offer,  by  letter,  to  Hill,  who  replied, 
by  letter,  to  llanney,  accepting  the  offer  and  agreeing  to  forward 
the  deed.  Eanney  then  communicated  such  acceptance  to  the 
plaintiff,  who  paid  Eanney  ten  dollars  on  the  contract,  and,  by 
Eanney*8  authority,  entered  into  possession  of  the  land  pursuant 
to  the  contract.  Johnson,  with  knowledge  of  the  facts,  «ifter- 
ward  purchased  the  land  from  Hill,  ctnd  received  a  conveyance  of 
it 

F.  S.  Veeder,  for  the  appellants. 

Barney  &  Beebe,  for  the  respondent. 

*"  MAESHALL,  J.  Appellanta  excepted  to  the  finding  of 
fact  that  respondent  paid  part  of  the  consideration  and  entered 
into  possession  by  autliority  of  the  agent  before  the  Bale  and  con- 
veyance to  Johnson,  and  that  the  latter  took  possession  with 
knowledge  of  the  righta  of  respondent.  It  cannot  be  said  there  is 
A  clear  preponderance  of  evidence  against  such  finding;  therefore 
U  mufit  be  sustained:  Jones  v.  Pease,  21  Wis.  G44;  Doct-er  v.  Hell- 
berg,  65  Wu.  415.     Thdfi,  of  itself,  is  sufficient  to  entitle  plaintiff 
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to  the  judgment  appealed  from;  but  we  think  the  letter  written 
by  Eanney,  the  agent  of  Hill,  conveying  to  him  respondent's 
proposition,  and  the  letter  from   Hill   to  Ranney  accepting  the 
same,  constitute  a  sufficient  memorandum  of  the  contract  of  sale 
to  satisfy  the  statute  of  frauds,  which  provides  that  "every  con- 
tmct  ....  for  the  sale  of  any  lands  ....  shall  be  void,  un- 
less the  contract,  or  some  note  or  memorandum  thereof,  express- 
ing the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  sale  is  to  be  made,  or  by  his  lawfully  author- 
ized agent":  Eev.  Stats.,  sec.  2304.     It  is  not  necessary  that  the 
memorandum  should  be  formal,  or  in  one  writing  or  paper,  or 
made  directly  between  the  parties  to  the  contraot.     The  point 
raised  by  the  learned  counsel  for  appellants  that  the  letters  were 
mere  communica»tions  between  Hill  and  his  own  agent  is  not  ma- 
terial, for  it  is  sufficient  if  the  memorandum  consists  of  letters 
passing  between  the  rendor  and  a  third  person,  who  is  agent  for 
the  parties  ^^  or  one  of  them:  Drury  v.  Young,  58  Md.  546;  42 
Am.  Rep.  343.  Stone,  J.,  discussing  the  question,  quotes  with  ap- 
proval from  Gibson  v.  Holland,  L.  E.  1  Com.  P.  I,a3  follows:  "The 
object  of  the  statute  of  frauds  is  to  prevent  perjury  in  the  setting 
up  of  contracts  by  parol  evidence.  With  this  view,  it  requires  the 
contract  to  be  proved  by  the  production  of  some  note  or  meano- 
randum  in  writing.     Now,  a  note  or  memorandum  is  equally  cor- 
roborative, whether  it  passes  between  the  parties  to  the  contract 
themselves,  or  between  one  of  them  and  his  own  agent.    Indeed, 
one  would  be  inclined  to  think  a  statement  made  by  the  party  to 
his  own  agent  would  be  the  more  satisfactory  evidence  of  the 
two.'*    Letters  between  the  vendor  and  the  vendee,  or  the  vendor 
and  his  own  agent,  sufficiently  definite  to   disclose  the  subject 
miatter  of  the  contract — the  land — so  that  it  may  be  identified, 
and  expressing  the  consideration,  are  sufficient  to  satisfy  the  stat- 
ute; and  in  this  connection  it  may  be  stated  that  the  location  and 
identification  of  the  land  may  be  shown  by  parol:  Tice  v.  Free- 
man, 30  Minn.  389;  Hurley  v.  Brown,  98  Mass.  545;  96  Am. 
Dec.  671. 

The  evidence  in  this  case  supports  the  findings  of  fact  except- 
ed to,  and  the  findings  of  fact  support  the  conclusions  of  law. 
The  judgment  appealed  from  must  therefore  be  afiirmed. 

By  the  Court.    Judgment  affirmed. 

Newman,  J.,  took  no  part. 

APPEAL.— A  FINDING  OF  FACT  made  by  a  jury  or  trial  jadge 
will  not  be  disturbed  by  the  appellate  court,  if  it  ie  supported  by  com« 
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^tent  evidence:  Edwards  v.  Reid,  39  Neb.  645;  42  Am.  St.  Rep.  607, 
and  nute. 

STATUTE  OF  FRAUDS— MEMORANDUM.-The  form  of  memo- 
randum required  by  the  statute  of  frauds  is  immaterial,  if  its  contents 
adequately  set  forth  the  agreement:  Hurley  v.  Brown,  98  Mass.  545;  96 
Am.  Dec.  671.  Any  writing,  from  a  solemn  deed  down  to  mere  hasty 
notes  or  memoranda  in  books,  papers,  or  letters,  is  sutlicient:  McCon* 
nell  V.  Brillhart.  17  111.  354;  65  Am.  Dec.  661;  Kopp  v.  Keiter,  146  111, 
437;  37  Am.  St.  Rep.  156. 

STATUTE  OF  FRAUDS— LETTERS  AS  MEMORANDUM.— If  • 
contract  which  comes  within  the  statute  of  trauds  can  be  extracted 
from  correspondence  between  the  parties,  the  statute  is  satisfied : 
Hickey  v.  Dole,  66  N.  H.  336;  49  Am.  St.  Rep.  614,  and  note;  Mizell  v. 
Burnett,  4  Jones,  249;  69  Am.  Dec.  744.  A  memorandum  of  sale  suflS- 
cient  to  satisfy  the  statute  of  frauds  may  consist  of  letters  signed  by  the 
vendor  and  written  to  his  agent,  if  they  refer  to,  and  connect  with, 
each  other,  and  contain  all  the  terms  of  the  sale  and  a  sufficient  descrip- 
tion  of  the  property :  Lee  v.  Cherry,  85  Tenn.  707 :  4  Am.  St.  Rep.  800. 


Canterbury  v.  Bank  op  Sparta. 

[91  Wisconsin,  68.] 

BANKS  AND  BANKING— DELIVERY  OF  DRAFT.— The  maQ- 
ing  of  a  letter,  addressed  to  the  cashier  of  a  bank,  in  which  is  inclosed  a 
draft,  is,  in  legal  effect,  a  delivery  of  the  draft  to  that  bank,  and  the 
sender  has  no  rightful  authority  to  take  the  letter  from  the  mail. 

BANKS  AND  BANKING— DRAFTS— RIGHT  OF  STOPPAGE 
IN  TRANSITU. — If  a  bank,  being  the  payee  of  a  drait,  sends  it  to 
another  bank  for  collection,  and  the  latter,  at  the  request  of  the  drawee, 
and  on  the  faith  of  his  solvency,  gives  him  credit  for  the  amount,  makes 
its  own  draft  on  a  third  bank,  payable  to  the  order  of  the  first  bank,  and 
mails  it  to  the  latter  "in  payment  of"  the  first  draft,  this  is  a  delivery  of 
the  second  draft  by  the  drawee  of  the  first  draft,  through  the  collecting 
bank,  to  the  S  -t  bank;  and  the  collecting  bank  cannot,  on  learning  of 
ttie  drawee's  ^^Iveucy,  stop  payment  of  the  second  draft,  or  withdraw 
it  from  the  1    il. 

Action  /  recover  the  ralue  of  a  draft  taken  from  the  post- 
office.  <  'H  January  6,  1892,  W.  E.  Coats  &  Co.,  of  Sparta,  were 
indebted  to  the  plaintiff,  Canterbury,  of  La  Crosse,  in  the  sum  of 
two  thousand  two  hundred  and  fifty  dollars,  and  on  that  day 
Canterbury  drew  his  draft  for  seven  hundred  dollars  and  seventy 
centa,  upon  Coats  &  Co.,  in  favor  of  the  State  Bank  of  La  Crosse. 
The  plaintiff  discounted  this  draft  at  that  bank,  which  indorsed 
it  to  the  Bank  of  Sparta  for  collection;  and  it  was  sent  by  letter 
to  the  defendant,  which  received  it  in  the  forenoon  of  January  7, 
1892.  Coats  &  Co.  had  an  account  with  the  defendant  bank, 
but  it  was  then  o^'^rdrawn.  Coats  &  Co.,  however,  accepted  the 
draft,  and  requested  the  defendant  to  pay  the  same.  The  Bank 
of  Sparta,  having  faith  in  the  solvency  of  Coats  &  Co.,  gave  them 
credit  for  the  amount,  and  drew  its  own  draft  for  that  sum  on  the 
Atlas  National  Bank  of  Chicago,  payable  to  the  caahier  of  th« 
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State  Bank  of  La  Crosse,  whioih  was  mailed  to  the  latter  bank  "in 
payment  of"  the  draft  on  Coats  &  Co.  The  letter  containing  the 
draft  on  the  Chicago  bank  was  posted  about  half^past  four  o'clock 
in  the  afternoon  of  January  7,  1892.  The  defendant,  having  as- 
certained that  Coats  &  Co.  had  failed,  attempted  to  get  the  letter 
containing  the  draft  out  of  the  postoffice,  but  found  that  iit  had 
gone  to  La  Crosse.  By  telephoning,  the  defendant  succeeded  in 
getting  the  letter  and  draft  out  of  the  postoffice  at  La  Crosse,  and 
the  next  morning  destroyed  the  draft  and  the  letter,  and  erased  all 
entries  respecting  the  payment  of  the  draft  in  defendant's  books. 
The  defendant  protested  the  plaintiff's  draft  for  nonpayment,  and 
returned  it  to  the  State  Bank  of  La  Crosse.  Thereupon,  the  La 
Crosse  bank  assigned  to  the  plaintiff  its  cause  of  action  against 
the  defendant  by  reason  of  the  facts  stated.  A  verdict  was  di- 
rected in  favor  of  the  plaintiff  and  against  the  defendant  for  the 
amount  of  the  draft  and  interest.  Upon  a  motion  for  a  new 
trial,  the  court  directed  judgment  in  favor  of  the  defendant,  not- 
withstanding the  verdict;  and  from  this  judgment  the  plaintiff 
appealed. 

Winter,  Esch  &  Winteir,  for  the  appellant. 

Morrow  &  Masters  for  the  respondent. 

*5«  CASSODAY,  C.  J.  It  may  be  conceded  that  the  vendor 
of  negotiable  paper  has  the  right  of  stoppage  in  transitu  to,  the 
same  extent  as  the  vendor  of  other  species  of  personal  property. 
Here  the  La  Crosse  bank  discounted  the  plaintiff's  draft  on  W.  E. 
Coats  &  Co.,  and  forwarded  the  same  to  the  defendant  for  collec- 
tion. The  defendant  was  under  no  obligation  to  pay  that  draft — • 
especially  as  the  account  of  W.  E.  Coats  &  Co.  at  the  defendant 
bank  was  then  considerably  overdrawn.  Nevertheless,  the  de- 
fendant, on  the  request  of  the  managing  agent  of  W.  E.  Coats 
&  Co.,  whose  authority  is  not  questioned,  made  its  own  draft  on 
the  Chicago  bank  for  the  amount,  payable  to  the  cashier  of  the 
La  Crosse  bank,  and  sent  the  same  in  a  letter  by  mail  to  the  cash- 
ier of  the  La  Crosse  bank  "in  payment  of  draft  on  W.  E.  Coats 
&  Co.,"  and  that  letter,  with  the  draft  inclosed,  reached  La  Crosse 
in  the  regular  course  of  mail.  Undoubtedly,  the  defendant,  in 
making  its  draft  on  the  Chicago  bank,  gave  a  corresponding  cred- 
it to  W.  E.  Coats  &  Co.  on  the  faith  of  their  solvency;  but  it 
did  so  voluntarily  and  for  their  accommodation,  and  without  be- 
ing induced  to  do  so  by  any  fraud  or  mistake  of  fact.  -While  the 
defendant  retained  the  actual  or  constructive  possession  of  that 
draft,  it  could,  undoubtedly,  *"'  withhold  its  application  in  pay- 
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ment  of  the  draft  on  W.  E.  Coats  &  Co;  but  if,  'by  sending  the 
draft  by  mail  to  La  Crosse,  it  parted  with  such  possession  and 
vested  the  title  to  the  draft  in  the  La  Crosse  bank,  then,  mani- 
festly, it  lost  all  rightful  authority  to  take  the  same  from  the 
mail.  In  thus  mailing  and  sending  the  draft,  the  defendant  act- 
ed as  the  agent  of  the  La  Crosse  bank.  Such  mailing  of  the  let- 
ter inclosing  the  draft  was,  in  legal  effect,  a  delivery  of  the  draft 
to  the  La  Crosse  bank:  1  Randolph  on  Commercial  Paper,  sec. 
218;  1  Daniel  on  Negotiable  Instruments,  sec.  67;  Buell  v.  Oha- 
pin,  99  Mass.  594;  97  Am.  Dec.  58;  Kirkman  v.  Bank  of  Amer- 
ica, 2  Cold.  397;  Mitchell  v.  Byrne,  6  Rich.  171;  Sichel  v.  Borch, 
2  Hurl.  &  C.  956;  Funk  v.  Lawson,  12  111.  App.  229.  The  mere 
fact  that,  after  the  draft  was  so  sent  by  mail,  the  defendant  as- 
certained that  "W.  E.  Coats  &  Co.  had  failed,  and  hence  that  it 
had  injudiciously  given  them  further  credit  to  the  amount  of  the 
draft,  did  not  authorize  the  defendant  to  stop  payment  of  the 
draft  or  take  it  from  the  mail.  The  draft  was  not  transmitted  to 
W.  E.  Coats  &  Co.,  but  was  transmitted  by  them,  through  the 
defendant,  to  the  bank  at  La  Crosse. 

In  support  of  the  views  expressed,  see  Boylston  Nat.  Bank  v. 
Richardson,  101  Mass.  287;  Pacific  Bank  v.  Mitchell,  9  Met.  297; 
Pratt  V.  Foote,  9  N.  Y.  463;  Whiting  v.  City  Bank,  77  N.  Y.  363; 
Eaton  v.  Cook,  32  Vi  58. 

By  the  Court.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  enter  judgment 
against  the  defendant  for  the  amount  of  the  verdict  directed  in 
favor  of  the  plaintiff,  with  interest  and  costs. 

Newman,  J.,  took  no  part 


STOPPAGE  IN  TRANSITU.— THE  MAILINQ^  OF  PAPERS  con- 
Btitotee  a  delivery.  Thus,  the  mailing  of  an  accident  insurance  policy 
to  the  insured  constitutes  a  delivery,  although  it  does  not  rench  hitn 
owing  to  his  death:  Dailey  v.  Preferred  Masonic  etc.  Assn.,  102  Mich. 
289.  The  vendor  of  negotiable  paper  has  the  r'nihi  of  stoppage  in  tran- 
situ to  the  same  extent  as  the  vendor  of  any  other  speci- sof  property: 
Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  64.  In  capes  of  insol- 
vency, where  a  party  giving  credit  attempts,  by  telegram,  to  reclaim 
the  fruits  of  that  credit  from  the  mail,  while  yet  within  his  reach,  the 
proper  course  is  to  commence  a  suit,  and  obtain  an  order  therein  re- 
straining the  postmaster  from  transferring  or  disposing  of  the  papers  in 
•ontroveriy:  Muler  v.  Pondir,  56  N.  Y.  3^;  14  Am.  Bep.  250. 
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Johnston  v.  Humpheby. 

[91  Wisconsin,  76.] 

SETOFF  — ASSIGNMENT  FOR  CREDITORS.— Equity  will,  aa 
against  an  assignee  for  the  benefit  of  creditors,  enforce  a  right  of  setoff 
expressly  given  by  statute. 

SETOFF  — INSOLVENCY— WHEN  RIGHT  OF  DEBTOR  BE- 
COMES FIXED. — If  a  banker  becomes  insolvent,  and  makes  an  assign- 
ment for  the  benefit  of  creditors,  the  right  of  his  debtor  as  to  setoff  does 
not  become  fixed  at  the  time  the  bank  closes  its  doors,  but  when  the 
assignment  is  completed. 

SETOFF  AGAINST  INSOLVENT  BANKER.  •  One  who  owes 
an  insolvent  banker  may,  for  a  valuable  consideration,  and  before  notice 
of  his  assignment  for  the  benefit  of  creditors,  purchase  the  bankers' 
certificates  of  deposit,  and  become  the  owner  thereof  in  good  faith, 
within  the  meaning  of  the  statute  governing  the  allowance  of  setoff,  al- 
though prior  to  such  purchase  the  bank  has  closed  its  doors. 

Alfred  J.  Goss  was,  on  and  prior  to  June  8,  1893,  doing  a 
banking  business  at  Hudson,  under  the  name  and  style  of 
"Hudson  Savings  Bank."  It  was  open  and  did  business  on 
June  8,  1893,  but  closed  its  doors  the  next  day,  and  did  no  busi- 
ness afterward.  Goss  made,  on  June  15,  1893,  a  voluntary  as- 
Bignment  for  the  benefit  of  his  creditors,  to  the  defendant  Hum- 
phrey, who  qualified  as  assignee.  The  assignment  included  all 
the  assets  of  the  Hudson  Savings  Bank.  The  plaintiff,  at  the 
time  the  doors  were  closed,  was  indebted  to  Goss  in  the  sum 
of  seventy  thousand  dollars,  of  which  amount  about  ten  thou- 
sand dollars  were  then  due  or  became  due  prior  to  such  assign- 
ment; but  the  remainder  was  not  due  until  afterward.  The  plain- 
tiff, between  June  9,  1893,  and  June  14,  1893,  purchased  and  be- 
came the  owner  of  ten  certificates  of  deposits  in  such  bank  issued 
by  Goss,  and  aggregating  aibout  ten  thousand  dollars.  The  plain- 
tiff sought  to  have  such  certificates  allowed  as  setoffs  against  the 
amount  of  his  indebtedness  due  when  the  assignment  was  made. 
The  court  refused  to  allow  such  setoffs,  and  the  plaintiff  appealed. 

W.  F.  McNally,  and  Baker  &  Hekns,  for  the  appellant 

Spooner,  Sanborn,  and  Kerr  &  Spooner,  for  the  respondent. 

^»  CASSODAY,  C.  J.  The  statute  provides,  in  effect,  that  a 
demand  by  one  party  may  be  set  off  against,  and  as  a  de- 
fense, in  whole  or  in  part,  to,  demands  by  the  other  party,  when- 
ever the  deanand  arises  upon  con+ract,  express  or  implied,  if  it 
existed  at  the  time  of  the  co-mmencement  of  the  action,  and  then 
belonged  to  the  party  claiming  to  set  off  the  same,  and  was  due 
to  him  in  his  own  right,  either  as  being  the  original  contractor 
or  payee,  or  as  being  the  assignee  and  owner  thereof;  and  that. 
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if  the  contract  has  been  assigned  to  the  party,  a  demand  existing 
against  such  party,  or  any  assignor  of  such  contsract,  at  the  time 
of  his  assignment  thereof,  and  belonging  to  the  opposite  party, 
in  good  faith,  before  notice  of  such  assignment,  may  be  set  off, 
to  the  amount  othervrise  recoverable  upon  such  contract,  when- 
ever the  demand  be  such  as  might  have  been  set  off  against  the 
party  or  assignor  while  the  contract  belonged  to  him;  but,  in 
caae  the  action  be  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  then  such  eetoff  can  only  be  allowed  when  such 
note  or  bill  has  been  assigned  to  the  party  "after  it  became  due": 
Eev.  Stats.,  sec.  4258. 

®®  The  question  whether  the  appellant  is  entitled  to  set  off 
the  certificates  of  deposit  so  purchased  by  him  depends  upon 
whether  the  rights  of  the  parties  under  this  statute  became  fixed 
at  the  time  A.  J.  Goss  closed  his  bank,  June  9,  1893,  or  at  the 
time  he  made  a  general  assignment  for  the  benefit  of  his  oreditors, 
June  15,  1893.  It  has  heretofore  been  supposed  by  this  court 
that  "the  rights  of  the  creditors  and  debtors  of  an  insolvent  as- 
signor as  to  setoffs  become  fixed  immediately  upon  the  comple- 
tion of  the  assignment,  in  analogy  to  the  rule  applicajble  to  debt- 
ors and  creditors  in  the  case  of  a  deceased  insolvent":  Union 
Nat.  Bank  v.  Hicks,  67  Wis.  192;  Oatman  v.  Batavian  Bank,  77 
Wis.  503;  20  Am.  St  Eep.  136;  Jones  v.  Piening,  85  Wis.  267. 
The  same  rule  has  been  recognized  in  other  states:  Smith  v. 
Brinkerhoff,  6  N.  Y.  305;  Rothschild  v.  Mack,  115  N.  Y.  9;  Fera 
V.  Wickham,  135  N.  Y.  225;  Peirce  v.  Bent,  69  Me.  381.  So  it 
ifl  held  in  England  that,  "where  there  are  mutual  dealings  be- 
tween a  debtor  and  his  creditors,  the  line  as  to  setoff  must,  as  a 
general  rule  and  in  the  absence  of  special  circumstances,  be 
drawn  at  the  date  of  the  commencement  of  the  bankruptcy":  In 
re  Gillespie,  14  Q.  B.  Div.  963. 

It  is  conceded  that  an  equitable  eetoff  may  be  allowed  in  a 
proper  case  without  statutory  authority.  The  question  here  pre- 
sented is  whether  equity  will  refuse  a  right  of  setoff  expressly 
given  by  statute.  We  find  no  case  authorizing  euch  refusal. 
On  the  contrary,  the  authoritiee  all  seem  to  agree  that  equity  will 
follow  and  obey  an  express  statute  applicable  to  the  case:  2 
Story's  Equity  Jurigprudence,  sees.  1430-1437;  Bathgate  v.  Has- 
kin,  59  N.  Y.  637;  Jordan  r.  National  etc.  Bank,  74  N.  Y.'473; 
30  Am.  Rep.  319;  Spanlding  v.  Backus,  122  Mass.  554;  23  Am. 
Rep.  391.  Here  the  appellant  seems  to  have  a  right  of  setoff,  by 
the  express  language  of  the  statute.  There  seems  to  be  plenty 
of  authority  to  support  such  right  of  setoff:  Lloyd  r.  Turner,  6 


Sept.  1895.]  Johnston  v.  Humphrey.  875 

Saw.  463,  and  cases  there  cited;  Mattocks  v.  Lovenng,  3  Fed. 
Eep.  212;  Peirce  v.  Bent,  69  Me.  381;  Jordan  s*  v.  Sharlock,  84 
Pa.  St  368;  24  Am.  Eep.  198;  Collins  v.  McKee  (Penn.,  Oct.  21, 
1886),  6  Atl.  Eep.  396;  Wilson  v.  Gabriel,  4  Best  &  S.  243.  Cases 
are  cited  where  it  has  been  held,  in  effect,  that  the  setoff  here 
would  not  be  allowed.  But  it  is  believed  those  cases  mostly  arose 
under  statutes  which  did  not  permit  a  creditor  of  an  insolvent 
debtor  to  obtain  a  preference  by  attachment  or  otherwise.  That 
is  certainly  so  with  the  case  of  Smith  v.  Hill,  8  Gray,  572,  as  will 
appear  by  reference  to  the  following  cases:  Shelton  v.  Codman, 
3  Cush,  318;  Andrews  v.  Southwick,  13  Met.  535;  Ward  v.  Proc- 
tor, 7  Met.  318;  39  Am.  Dee.  782;  Sprague  v.  Wheatland,  3  Met. 
416;  Bigelow  v.  Pritohard,  21  Pick.  169.  The  same  eee&s  to  be 
true  as  to  the  Michigan  cases  relied  upju:  Stone  v.  Dodge,  96 
Mich.  514;  Bradley  v.  Smith,  98  Mich.  449;  39  Am.  St.  Eep.  565. 
So  proceedings  under  the  recent  bankrupt  act  dissolved  prior  at< 
tachments  within  a  certain  limit  of  time.  But  no  such  statuti 
exists  in  this  state. 

There  can  be  no  doubt,  under  the  evidence,  that  the  appellant 
purchased  the  several  certificates  of  deposit  mentioned  for  a 
valuable  consideration,  and  became  the  owner  thereof  in  good 
faith,  within  the  meaning  of  section  4258  of  the  Eevised  Statu)bes. 
The  mere  fact  that  the  bank  had  closed  its  doors  did  not  prevent 
Buch  purchase  in  good  faith. 

By  the  Conrt.  The  order  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  aocording  to  laiw. 


SETOFF— INSOLVENCY.— COURTS  OF  EQUITY,  in  matters  of 
setoff,  follow  courts  of  law.  The  general  rule  is,  that  a  claim  against  an 
insolvent,  purchased  after  the  commencement  of  the  insolvency  pro- 
ceedings, with  knowledge  of  the  insolvency,  cannot  be  set  off  against  a 
claim  due  the  insolvent;  but  it  has  been  held  that  a  claim  against  an 
insolvent,  purchased  by  his  debtor  prior  to  the  adjudication  of  insol- 
vency, but  with  full  knowledge,  at  the  time  of  the  transfer,  of  the  fact 
of  the  insolvency,  may  be  set  off  by  the  debtor  against  the  debt  due 
from  him  to  the  insolvent :  See  monographic  note  to  St.  Paul  etc.  Trust 
Co.  V.  Leek,  47  Am.  St.  Rep.  678,  682.  This  note  treats,  at  length,  of 
setoff  by  and  against  banks. 
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Faust  v.  American  Fire  Insurance  Company. 

[91  WnooNnN,  158.] 

INSURANCE— PRESUMPTION  OF  KNOWLEDGE  AS  TQ 
NATURE  OF  BUSINESS. — An  insurance  company  is  presumed  to  be 
acquainted  with  the  business  it  insures,  and  with  the  materials  neces- 
sarily used  in  prosecuting  it,  and  to  have  included  such  materials  in  the 
risk,  the  same  as  if  each  article  had  been  particularly  mentioned  in  the 
written  portion  of  the  policy;  and  tho  written  portion,  in  that  re^^ard, 
•will  control  the  printed  portion  prohibiting  the  keeping  of  such  articles. 

INSURANCE— PROHIBITED  ARTICLES— CONSTRUCTION 
OF  POLICY. — If  insurance  is  effected  with  reference  to  an  established 
and  current  business,  whose  protection  is  really  the  object  of  the  insur- 
ance, the  pjinted  portion  of  the  policy  prohibiting  the  keeping  of  cer- 
tain articles,  will  not  be  so  construed  as  to  seriously  embarrass  or  suspend 
a  business  which  is  expressly  permitted  in  the  written  portion  of  the 
policy. 

INSURANCE— WRITTEN  AND  PRINTED  CONDITIONS.— If 
a  contract  of  insurance,  by  the  written  portion,  covers  property  to  be 
used  in  conducting  a  particular  business,  the  keeping  of  an  article  neces- 
sarily used  in  such  business  does  not  avoid  the  policy,  although  it  is  ex- 
pressly prohibited  in  the  printed  conditions  of  the  contract. 

INSURANCE— CONSTRUCTION  OF  PHRASE  "  NOT  MORE 
HAZAUDOUts." — In  a  policy  of  insurance  upon  a  building  "occupied  as 
a  furniture  store  and  repair  shop,"  a  written  clause  covermg  *'  the  stock 
of  furniture,  upholstery  ^oods,  and  other  merchandise  not  more  hazar- 
dous, usual  to  a  retail  lurniture  store,  while  contained  therein,"  applies 
to  merchandise  kept  in  the  trade  in  the  store,  and  the  words  "not  more 
hazardous  "  refer  to  such  merchandise  only,  and  have  no  reference  to  the 
necessary  articles  kept  for  use  in  the  repair  shop. 

INSURANCE— WAIVER  OF  PROOFS  OF  LOSS.— There  is  a  de- 
nial of  liability,  under  a  policy  of  fire  insurance,  upon  the  ground  of  a 
violation  of  the  clause  prohibiting  the  use  of  benzine,  and  a  waiver  ot 
the  provisions  of  the  policy  requiring  proofs  of  loss,  where  the  adjuster 
of  the  insurance  company  visits  the  premises  insured,  soon  after  a  loss 
by  fire,  and  receives  from  the  insured  a  liet  of  the  pro{)erty  destroyed, 
but,  upon  learning  that  benzine  had  been  kept  on  the  premises,  tells  the 
insured  that  the  policy  was  thereby  rendered  void,  that  he  can  do  noth- 
ing for  him,  and  that  he  must  present  his  claim  to  the  company,  if  the 
list  is  retained,  and  the  company  refuses  to  communicate  with  the  in- 
sured respecting  the  loss. 

Action  to  recover  a  loss  under  a  policy  of  insurance.  The  writ- 
ten portion  of  the  policy  covered  a  building  "occupied  as  a  furni- 
ture store  and  repair  shop,"  and  a  "stXKsk  of  furniture,  nipholstery 
goods,  and  other  merchandise,  not  more  hazardous,  usual  to  a 
retail  furniture  store,  while  contained  therein."  The  printed  por- 
tion of  the  policy  prohibited  the  keeping  of  benzine  on  the  prem- 
isee,  and  provided  for  immediate  notice  in  writing  to  be  given  to 
the  company,  in  case  of  loss,  and  sworn  proofs  of  loss  within  sixty 
days  after  the  darte  of  fire.  The  printed  portion  of  the  policy  also 
provided  that  the  company  should  not  be  held  tw  have  waived 
any  provision  or  condition  of  the  policy,  or  any  forfeiture  thereof, 
by  any  requirement,  act,  or  proceeding  on  its  part  relating  to  the 
appraisal,  or  to  any  examination  provided  for.    It  further  pro- 
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vided  that  there  should  be  no  waiver  by  an  agent  of  the  company, 
except  by  agreement  written  upon,  or  added  to,  the  policy.  The 
answer  set  up  a  breach  .of  the  condition  prohibiting  the  keeping 
or  use  of  benzine  on  the  premises,  as  well  as  a  failure  on  the 
plaintiff's  part  to  furnish  proofs  of  loss  as  required  by  the  policy. 
The  evidence  showed  that  the  insured,  at  the  time  the  policy 
was  issued,  and  at  the  time  of  the  fire,  had  a  small  amount  of  ben- 
zine on  the  premises,  kept  solely  for  use  in  the  repair  shop,  ajid 
that  it  was  necessary  for  such  use.  It  also  showed  that  notice  of 
the  loss  was  given  to  the  company  the  next  morning  after  the  fire; 
■that  soon  thereafter  the  company's  adjuster  visited  the  scene  and 
was  furnished  by  the  appellant  with  a  list  of  the  goods  burned; 
that  he  then  discovered  that  benzine  had  been  kept  on  the  prem- 
ises, and  thereupon  notified  the  plaintiff  that  such  fact  rendered 
the  policy  void;  that  he  took  away  with  him  the  list  of  the  prop- 
erty destroyed,  furnished  by  plaintiff,  and  that  the  same  had  ever 
since  been  retained  by  him  or  someone  for  the  company.  From 
that  time  on  the  defendant  refused  to  comimunicate  with  the 
plaintiff  respecting  the  loss.  Defendant's  motion  for  a  nonsuit 
was  granted,  by  the  trial  court,  upon  the  ground  that  the  contra<;t 
of  insurance  was  rendered  void  by  a  violation  of  the  provision  pro- 
hibiting the  keeping  or  use  of  benzine  on  the  premises.  Judg- 
ment w«fl  rendered  ajcooidingly,  and  the  plaintiff  appealed. 

Burr  W.  Jones  and  E.  R.  Stevens,  for  the  appellant 

Bashford,  O'Connor  &  Aylward,  for  the  respondent. 

*^^  MARSHALL,  J.  The  main  question  presented  on  this 
appeal  is,  whether  the  presence  of  a  small  amount  of  benzine  on 
the  premises  for  use  in  the  repair  shop  rendered  the  contract  of 
insurance  void.  Keeping  in  mind  the  undisputed  evidence  that 
the  prohibited  article  was  not  kept  as  an  article  of  merchandise 
for  sale,  but  as  an  article  usually  and  necessmly  kept  in  operating 
the  business  of  "the  repair  department  of  the  furniture  store, 
which  the  policy  expressly  covered,  we  find  abundant  authority  to 
support  the  general  rule,  which  we  adopt,  that  where  a  contract 
of  insurance,  by  the  written  portion,  covers  property  to  be  used  in 
conducting  a  particular  business,  the  keeping  of  an  article  neces- 
sarily used  in  sueh  business  will  not  avoid  the  policy,  even  though 
expressly  prohibited  in  the  printed  conditi'ons  of  the  contract. 
To  that  effect  are  Hears  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15;  37 
Aim.  Rep.  647;  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9;  96  Am. 
Dec.  83;  Collins  v.  Farmville  Ins.  etc.  Co.,  79  N.  C.  279;  28  Am. 
Rep.  322 — cited  by  appellant's  counsel,  to  which  many  may  be 
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added:  Carrigan  v.  Lyoomdng  Fire  Ins.  Co.,  53  Vt.  418;  38  Am. 
Rep.  687;  Stout  ▼.  Commercial  etc.  Assur.  Co.,  11  Biss.  313; 
Franklin  Fire  Ina.  Co.  v.  Updegraff,  43  Pa.  St  350,  353;  Plinsky 
V.  Germania  Fire  etc.  Ins.  Co.,  32  Fed.  Rep.  47;  Bryant  v.  Pough- 
keepsie  Mut.  Ins.  Co.,  17  N.  Y.  200;  Phoenix  Ins.  Co.  v.  Taylor, 
5  Minn.  492;  Wliitmarsh  v.  Conway  Fire  Ins.  Co.,  16  Gray,  359; 
77  Am.  Dec.  414;  Franklin  Fire  Ina.  Co.  v.  Chicago  etc.  Co.,  36 
Md.  102;  11  Am.  Rep.  469;  Carlin  v.  Western  Assur.  Co.,  57  *«* 
Md.  515;  40  Am.  Rep.  440;  Harper  v.  Albany  Mh*.  Ins.  Co.,  17 
N.  Y.  197;  Hall  y.  Insurance  Co.  of  North  America,  58  N.  Y. 
292,  17  Am.  Rep.  255,  and  many  others. 

In  the  early  case  of  Harper  v.  Albany  Mut.  Ins.  Co.,  17  N.  Y. 
197,  it  Tras  held  that  the  underwriters  must  be  presumed  to  have 
been  acquainted  with  the  business  and  with  the  materials  neces- 
earily  used  in  prosecuting  it,  and  to  have  included  such  materiala 
in  the  risk,  the  same  as  if  each  article  had  been  particularly  men- 
tioned in  the  written  portion  of  the  policy;  that  the  written  por- 
tion in  that  regard  ■will  control  the  printed  poriiion  prohibiting 
the  keeping  of  such  articles.  This  case  has  been  frequently  cited 
and  approved,  and  may  be  said  to  be  strictly  in  line  with  the  great 
weight  of  autiiority  on  the  subject.  In  Hall  v.  Insurance  Co.  of 
North  America,  58  N.  Y.  292, 17  Am.  Rep.  255,  the  court  referred 
to  Harper  v.  Albany  Mut.  Ins.  Co.,  17  N.  Y.  197,  and  several 
others  of  like  character,  stating,  in  effect,  that  they  were  all  cases 
where  the  use  of  the  prohibited  article  was  necessary  in  the  busi- 
ness; while  in  the  case  then  under  consideration  it  was  only  said 
to  be  usually  used.  It  was  sought  by  the  insurance  company  to 
avoid  tho  policy,  notwithstanding,  by  distinguishing  between  nec- 
essary and  customary  use,  but  the  court  held  that,  under  a  poUcy 
covering  a  business,  permission  to  use  all  articles  ordinarily,  as 
well  as  articles  necessarily,  used  must  be  held  to  be  given  and 
covered  by  the  contract  of  insurance.  In  Carlin  v.  Western  Assur. 
Co.,  57  Md.  615,  40  Am.  Rep.  440,  the  policy  covered  a  factory 
and  machinery,  and  prohibited  the  keeping  or  use  of  petroleum. 
The  court  held,  in  effect,  that  if  the  engineroom  and  machinery 
were  included  in  the  description  of  the  insured  premises,  the 
keeping  of  petroleum,  although  among  the  prohibited  articles, 
would  not  avoid  the  policy  if  the  evidence  showed  Uiat  it  was  an 
appropriate  and  customary  article  used  in  the  assured's  trade  for 
lubricating  machinery,  and  that  he  kept  it  solely  for  that  pur- 
pose; that  the  insurance  company,  when  it  issued  the  policy,  know 
that  tho  factory  could  not  be  run  without  machinery,  and  it 
muBt  be  ****  supposed  to  have  contracted  with  reference  to  such 
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use  as  an  ordinary  incident  of  the  "business;  thai  if  petroleum 
oil  was  usual  and  necessary,  then  such  use  must  have  been  con- 
templated, though  prohihited  in  the  printed  portion  of  the  pol- 
icy. The  court  concluded  that  the  rule  in  respect  to  the  ques- 
tion under  consideration  as  stated  is  well  settled. 

It  must  be  recognized  that  there  is  some  conflict  in  the  author- 
ities on  this  subject,  but  the  great  weight  of  authority  fully  sus- 
tains the  rule  as  above  stated. 

In  the  light  of  the  foregoing,  obviously  the  contract  of  insur- 
ance which  covered  the  building  to  be  used  as  a  repair  shop  in 
connection  with  the  furniture  store  permitted  all  things  neces- 
sary to  the  enjoyment  of  the  property  for  such  use.  The  clause 
in  the  written  portion  of  the  policy,  "Four  hundred  dollars  on  the 
Btock  of  furniture,  upholstery  goods,  and  other  merchandise,  not 
more  hazardous,  usual  to  a  retail  furniture  store,"  mufit  be  con- 
strued to  cover  merchandise  kept  in  the  trade  in  the  furniture 
store,  and  the  words  "not  more  hazardous'*  to  refer  to  such  mer- 
chandise only,  and  have  no  reference  to  the  necessary  articles 
kept  for  use  in  the  repair  shop.  The  words,  "any  u&age  or  cus- 
tom of  trade  or  manufacture  to  the  contrary  notwithstanding,** 
contained  in  the  printed  portion  of  the  policy,  so  far  as  they 
would  otherwise  prohibit  the  necessary  use  of  benzine  in  the  re- 
pair shop,  must  be  held  to  be  controlled  by  the  written  portion  of 
the  policy,  which  expressly  insures  the  building  in  part  as  a  re- 
pair shop;  this  upon  the  presumption,  that  must  exist,  that  the 
parties  intended  that  the  repair  shop  as  it  was,  and  it  must  nec- 
essarily continue  to  be  if  it  continued  at  all,  must  be  carried  on 
with  all  usual  and  necessary  incidents,  and  that  as  such  it  was  pro- 
tected by  the  contract  of  insurance;  also  by  force  of  the  well-es- 
tablished rule,  that  the  written  special  description  of  the  particu- 
lar subject  matter,  wherever  inconsistent  with  the  printed  clauses 
of  the  policy,  must  control:  Citizens'  Ins.  Co.  v.  McLaAighlin,  53 
Pa.  St.  485;  Cushman  ^^^  v.  North  Western  Ins.  Co.,  34  Me. 
487;  Archer  v.  Merchants'  etc.  Ins.  Co.,  43  Mo.  434.  The  con- 
struction we  thus  give  the  policy  renders  the  contract  just  and 
reasonable,  and  carries  out  the  obvious  intention  of  the  parties  to 
it.  Any  other  construction  would  lead  to  the  absurd  result  that 
the  prohibitory  clause  of  the  policy  would  absolutely  prevent  the 
carrying  on  of  the  business  expressly  perroitted  in  the  written 
portion.  No  such  absurdity  can  be  held  to  have  been  contemp- 
lated by  the  parties,  unless  the  terms  of  the  contract  are  such  as 
not  to  permit  of  any  other  reasonable  construction.  As  said  in 
Carlin  v.  Western   Assur.  Co.,  57  Md.  515,  40   Am.  Rep.  440; 
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''Where  the  contrary  is  not  expressly  made  to  appear,  it  is  not 
to  be  presumed  that,  when  an  insurance  is  effected  with  reference 
to  an  established  and  crurrent  business,  whose  protection  is  really 
the  object  of  the  insurance,  smch  a  narrow  and  stringent  construc- 
tion of  the  provision  of  the  policy  was  intended  as  will  necessarily 
cause  its  serious  embarrassment  or  suspension." 

The  only  other  question  which  requires  consideration  is, 
whether  there  has  been  a  failure  to  comply  with  the  condition 
requiring  proofs  of  loss,  so  as  to  defeat  a  recovery  on  the  policy. 
The  circumstances  of  the  defendant's  adjuster's  visit  to  plaintiff 
eoon  after  the  fire,  his  receiving  and  taking  away  a  list  of  the 
property  destroyed,  furnished  by  plaintiff,  and  the  retention  of 
the  same  by  the  company  or  its  aagents,  and  the  denial  of  liability 
for  the  loss  on  account  of  the  presence  of  benzine  on  the  premises, 
are  sufficient  to  constitute  a  waiver  of  the  provisions  of  the  poUcy 
requiring  proofs  of  loss:  Yankirk  v.  Citizens'  Ins.  Co.,  79  Wis. 
627;  Zdelke  v,  London  Assur.  Corp.,  64  Wis.  442;  McBride  v.  Re- 
public Fire  Ins.  Co.,  30  Wis.  562;  Parker  v.  Amazon  Ins.  Co.,  34 
Wis.  363;  King  v.  Hekla  Fire  Ins.  Co.,  58  Wis.  508;  Harriman 
V.  Queen  Ins.  Co.,  49  Wis.  71;  Phoenix  Ins.  Co.  v.  Bachelder,  32 
Neb.  490;  29  Am.  St.  Rep.  443;  Carson  v.  German  Ins.  Co.,  62 
Iowa,  433;  Boyd  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  325;  O'Brien 
V.  i««  Ohio  Ins.  Co.,  52  Mich.  131.  In  McBride  v.  Republic 
Fire  Ins.  Co.,  30  Wis.  562,  the  court  held  that  when  the  agent  of 
the  insurance  company,  after  examining  upon  the  spot  the  cir- 
cumstances attending  the  loss,  told  plaintiff  he  could  not  rec- 
ommend the  company  to  pay  the  loss  for  certain  reasons,  it  was 
A  denial  of  all  liability  on  the  part  of  the  company,  and  a  waiver 
of  its  right  to  demand  the  usual  proofs  of  loss.  That  substan- 
tially fits  this  case.  The  adjuster  visited  the  premises,  and  when 
he  discovered  the  presence  of  benzine,  according  to  his  testimony, 
he  did  very  little  further,  and  told  the  assured  the  policy  was  to 
all  intents  and  purposes  void;  that  he  could  do  nothing  for  him; 
and  that  he,  the  assured,  would  have  to  present  his  claim  to  the 
company  as  provided  by  the  policy.  That,  coupled  with  the  re- 
fusal of  the  company  to  hold  any  communication  thereafter  with 
the  assured,  constituted  a  denial  of  liability  by  the  company  on 
the  ground  of  a  violation  of  the  clause  prohibiting  the  use  of  beo- 
xiiie  on  the  premises,  and  effectually  waived  proofs  of  loss. 

It  follows  from  the  foregoing  that  the  judgment  of  the  circuit 
oonrt  must  be  reversed  and  a  new  trial  granted. 

By  the  Court.  The  judgment  of  the  cireuit  court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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INSURANCE.— An  insurance  company  is  presumed  to  know  the  na- 
ture of  the  business  insured :  Western  etc.  Pipe  Lines  v.  Home  Ins.  Co., 
145  Pa.  St.  346;  27  Am.  St.  Eep.  703,  and  note.  If  inconsistent,  writ- 
ten words  in  the  policy  control  printed  matter :  Goicoechea  v.  Louisiana 
State  Ins.  Co.,  6  Mart.,  N.  S.,  51  j  17  Am.  Dec.  175;  Maril  v.  Connecti- 
cut Fire  Ins.  Co.,  95  Ga.  604;  51  Am.  St.  Rep.  102.  In  considering  the 
conditions  and  prohibitions  in  a  policy  of  insurance,  the  parties  must 
be  presumed  to  have  intended,  the  one  to  insure,  and  the  other  to  obtain 
insurance  on,  the  subject  matter  of  insurance  as  it  necessarily  was  at 
the  time,  and  must  continue  to  be  during  the  life  of  the  policy.  A  con- 
dition against  the  use  or  Jteeping  of  gasoline  on  the  insured  premises  is 
not  broken  by  the  use  of  gasoline  to  an  extent  necessary  to  carry  on  the 
business  for  which  the  insurer  knew  that  the  nronerty  insured  waa 
used,  and  where  both  parties  must  have  known  either  that  the  business 
insured  must  be  discontinued  or  gasoline  used  therein.  A  stipulation 
prohibiting  the  use,  by  the  insured,  of  naphtha,  benzine,  gasoline,  etc., 
in  the  premises  avoids  the  policy  and  forfeits  the  insurance,  unless  such 
use  was  one  incidental  to  the  business,  adopted  from  necessity  or  cus- 
tom, and  recognized  by  the  insurer:  Fraim  v.  National  Fire  Ins.  Co,, 
170  Pa.  St.  151;  50  Am.  St.  Rep.  753,  and  note.  To  justify  the  use  of 
gasoline  on  insured  premised,  on  the  ground  that  such  use  was  necessary 
to  continue  the  business  which  the  insurer  knew  to  be  the  one  carried 
on  by  the  assured,  the  necessity  need  not  be  absolute,  nor  need  it  be 
proved  that  the  gasoline  was  of  such  vital  importance  to  the  business 
that  it  could  not  be  ignored.  It  is  sufficient  that  the  gasoline  was  in 
ordinary  use  by  the  trade  for  the  attainment  of  the  lesults  for  which  it 
was  employed  by  the  assured:  Fraim  v.  National  Fire  Ins.  Co.,  170  I'a. 
St.  151;  50  Am.  St.  Rep.  753.  If  an  insurance  company  receives  and 
retains  proofs  of  loss  without  making  any  objections  thereto,  it  will  be 
deemed  to  have  waived  any  defects  therein:  Vangindertaelen  v.  Phenix 
Ins.  Co.,  82  Wis.  11 2;  33  Am.  St.  Rep.  29;  and  the  mere  silence  of  the 
company,  in  such  a  case,  may  so  mislead  the  insured,  to  his  disadvan- 
tage, to  suppose  the  company  satisfied,  as  to  be  of  itself  sufficient  evi- 
dence of  waiver  by  estoppel :  Welsh  v.  London  Assur.  Corp.,  151  Pa.  St. 
607;  31  Am.  St.  Rep.  786,  and  note. 


Parker  v.  Stoughton  Mill  Company. 

[91  Wisconsin,  174.] 

THE  RECEIVER  OF  A  FOREIGN  MUTUAL  INSURANCE 
COMPANY,  appointed  by  a  foreign  court  of  competent  jurisdiction,  may 
maintain  an  action,  in  the  courts  of  this  state,  against  a  member  of  the 
company  resident  here,  to  recover  an  assessment  levied  by  a  decree  of  the 
foreign  court,  upon  a  premium  note  which  was  a  part  of  the  assets  of  the 
company  in  the  hands  of  the  receiver  when  the  assessment  was  made. 

JUDGMENT,  FOREIGN— CONCLUSIVENESS  OF.— A  judg- 
ment which  is  conclusive  in  the  state  where  it  was  rendered  is  conclusive 
here.  Hence,  the  decree  of  a  court  of  competent  jurisdiction  in  another 
state,  levying  an  assessment  upon  the  premium  notes  of  a  mutual  insur- 
ance company  in  the  hands  of  a  receiver,  being  conclusive,  in  that  state, 
upon  all  members  of  the  company,  until  attackec".  in  a  direct  proceeding, 
is  conclusive  in  this  state  in  an  action  to  recover  such  assessment. 

Suit  by  Parker,  as  receiver  of  the  Mutual  Fire  Insurance  Com- 
pany of  Chicago,  against  the  Stoughton  Mill  Company,  to  recover 
^n  assessment  made  upon  the  defendant  as  a  member  of  suoh  in- 
surance com.pany.     The  assessment  waa  based  upon  two  certain 
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premiiun  notes  made  by  the  defendant  to  the  insurance 
company  prior  to  the  appointment  of  the  recedyer.  Two  sep- 
arate causes  of  action  were  set  forth  in  the  complaint, 
one  upon  each  of  the  notes.  The  facts,  as  shown  by  the  cam- 
plaint,  were  that  the  firm  of  Dow,  Townsend  &  Co.  became  mem- 
bers of  said  insurance  company;  that  the  firm  executed  a  cer- 
tain premium  note,  to  the  company,  and  received  a  policy  of  in- 
Burance;  that  subsequently  the  finn  assdgned  its  interest  in  the 
policy  to  the  defendant,  whi<;h  thereupon  became  a  member  of  the 
insurance  conjpany;  that  the  defendant  executed  and  delivered 
certain  premium  notes  to  the  insurance  company;  that  the  insur- 
ance company  became  insolvent,  and  had,  after  proper  service  of 
pTX)ce6s,  a  receiver  appointed  for  it  by  an  Illinois  court  of  coanpe- 
tent  jurisdiction;  that  an  assessment  upon  such  premium  notes 
was  made  by  the  foreign  court;  and  that  the  premium  note  fonii- 
ing  the  basis  of  the  first  cause  of  action  was  a  part  of  the  assets 
of  the  company  in  the  hands  of  the  receiver  when  the  assessment 
was  made.  The  complaint  also  alleged  the  appointment  of  the 
plaintiff  as  ^ecei^•€r,  and  that  under  and  by  virtue  of  certain  laws 
of  Illinois,  and  his  appointment  as  receiver,  he  "had  power  to 
prosecute  and  defend  suits  in  the  name  of  the  corporation,  or 
in  his  own  name,"  etc.,  and  by  reason  thereof  was  vested  with  au- 
thority to  bring  and  maintain  the  suit  brought.  The  decree  of 
the  Illinois  court  levied  an  assessment  of  sixty-five  per  cent  upon 
the  premium  note  of  the  first  cause  of  action,  and  membership 
liability  of  all  the  members  of  said  company,  and  fixed  the  assess- 
ment against  the  Stoughton  Mill  Company,  upon  the  premium 
note  referred  to,  at  the  sum  of  four  hundred  and  tliirty-five  dol- 
lars and  ten  cents.  The  decree  provided  that,  upon  failure  to 
pay  the  assessment,  the  receiver  should  proceed  to  collect  the  full 
amount  of  the  liability  of  the  delinquent  member.  The  oom- 
plaint  also  alleged,  after  an  averment  of  notice  and  failure  to  pay, 
that  the  receiver  was  entitled  to  recover  on  said  prefniium  note, 
in  accordance  with  the  provisions  of  such  decree,  the  sum  of  six 
hundred  and  sixty-nine  dollars  and  tliirty-eight  cents.  The  sec- 
ond cause  of  action  set  up  the  other  premium  note,  and  contained 
substantially  the  same  allegations  contained  in  the  first  cause  of 
action,  with  the  additional  averment  that  such  note  had,  on 
March  14,  1890,  and  prior  to  the  appointment  of  the  plaintiff  as 
receiver  of  said  company,  expired  by  its  terms,  and  had  been  re- 
turned to  the  defendant,  but  that  at  the  time  of  siich  return  or 
Burrender  the  defendant  had  not  paid  any  of  the  lialrility  which 
had  occurred  thereon  prior  to  the  expiration  of  said  note.    The 
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amount  souglit  to  be  recovered  by  the  plaintiff  upon  the  second 
note  was  one  hundred  and  seventy-two  dollars  and  thirty-seven 
cents.  The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  appeared  upon  the  face  thereof:  1.  That  the  plaintiff 
had  not  legal  capacity  to  sue,  being  only  an  officer  of  a  court  in  a 
foreign  jurisdiction;  2.  That  the  first  count  of  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  3.  That 
the  second  count  of  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  sustained  the  demurrer  to 
tlie  whole  complaint,  on  the  ground  of  want  of  capacity  in  the 
plaintiff  to  sue;  but  overruled  the  demurrers  to  the  first  and  sec- 
ond counts,  and  dismissed  the  suit  at  plaintiff's  cost.  An  order 
was  entered  accordingly.  The  plaintiff  appealed  from  that  part 
of  the  order  sustaining  the  demurrer  and  dismissing  the  action; 
and  the  defendant  appealed  from  that  part  of  the  order  which 
overruled  the  dem<urrers  to  the  two  counts  of  the  complaint. 

D.  J.  Schuyler,  C.  W.  Greenfield,  and  Olin  &  Butler,  for  the 
appellant  and  respondent  Parker. 

Luse  &  Wait,  for  the  appellant  and  respondent  Stooighton  Mill 
Company. 

179  WINSLOW,  J.  The  first  important  question  in  this  case 
is  simple.  An  Illinois  mutual  insurance  cmiipany  has  become 
insolvent,  and  a  receiver  thereof  has  been  appointed  by  an  Illinois 
court  of  competent  jurisdiction,  and  an  aissessment  upon  the  pre- 
mium notes  has  also  been  made  by  the  court.  The  defendant, 
a  Wisconsin  corporation,  was  insured  in  the  insolvent  company, 
thnis  becoming  a  member  thereof,  and  gave  its  premium  note, 
which  was  a  part  of  the  assets  of  the  company  in  the  hands  of  the 
receiver  when  the  assessment  was  made.  Can  the  receiver  main- 
tain an  action  in  the  courts  of  this  state  to  recover  of  the  defend- 
ant the  amount  of  the  assessment  upon  its  premium  note? 

This  court  has  held  that  an  assignment  of  property  made  by  a 
foreign  court  pursuant  to  a  bankrupt  act  does  not  transfer  the  title 
to  personal  property  in  this  state:  McClure  v.  Campbell,  71  Wis. 
350;  5  Am.  St.  Eep.  220.  Also,  that  a  receiver  of  an  insolvent 
debtor  appointed  in  a  creditor's  suit  in  a  foreign  state,  has  no  title 
to  the  property  of  the  debtor  within  this  state,  and  will  not  be  al- 
lowed to  maintain  an  action  in  the  courts  of  this  state  to  set  as.ide 
an  alleged  fraudulent  conveyance  of  such  property:  Filkinsv.Nun- 
nemacher,  81  Wis.  91.  The  principle  of  both  these  decisions  is 
manifestly  the  same,  namely,  that  decrees  of  foreign  courts  have 
BO  effect  upon  the  title  of  pro-perty  within  this  state.     This  court 
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has  also  held,  in  effect,  that  a  foreign  receiver  will  be  heard  to 
assert  in  the  courts  of  this  state  a  title  to  a  chose  in  action  ***** 
•which  he  claims  hy  an  assignment  valid  -and  binding  against  all 
}3arties  to  the  litigation:  Oilman  v.  Ketcham,  84  Wis.  60;  36  Am. 
St.  Rep.  899.  The  last-named  case  rules  the  present  case.  Here 
it  appears  that  the  receiver  has  been  invested  by  the  Illinois  court 
with  the  practical  ownership  of  choses  in  action  wliich  were  then 
in  possession  of  the  insurance  company  and  within  the  jurisdic- 
tion of  the  court,  namely,  the  premium  notes  of  the  defendant. 
I  say  "practical  ov^-nership,"  because  it  is  apparent  from  the  com- 
plaint that  the  corporation  itself  is  either  actually  dissolved  or  in 
process  of  dissolution,  and  all  its  property  ds  in  the  hands  of  tlie 
court.  So  far  as  there  can  be  any  ownership  of  such  property 
under  such  circumstances,  it  must  be  in  the  receiver.  The  cor- 
poration will  never  rise  to  claim  ii  It  is  not  the  property  of  the 
court,  and  hence,  whatever  substantial  property  there  is  in  any- 
one must  be  in  the  receiver,  charged  of  course  with  his  duties  in 
relation  to  it.  There  is  no  question  here  of  a  transfer  of  prop- 
erty in  this  state.  No  such  transfer  was  attempted.  The  prop- 
erty in  question  (that  is,  the  defendant's  note  and  its  liability  to 
pay  assessments)  was  in  Illinois  at  the  office  of  the  company. 
'i'iiey  were  choses  in  action,  and  their  situs  was  at  the  residence 
of  the  company:  State  v.  Gaylord,  73  Wis.  316.  The  case,  there- 
fore, is  simply  this:  A  foreign  receiver  is  attempting  to  enforce 
in  the  courts  of  tliis  state  a  contract  of  which  he  has  been  invested 
with  the  practical  ownership  by  a  foreign  court  having  jurisdic- 
tion of  the  property  and  of  its  former  owner.  We  think  the  prin- 
ciples of  judicial  comity  laid  down  in  Oilman  v.  Ketcham,  84  Wis. 
60,  36  Am.  St.  Rep.  899,  fully  cover  the  case,  and,  following  them, 
we  hold  that  the  action  may  be  maintained. 

But  it  is  argued  that  the  complaint  shows  that  the  assessment 
made  was  inequitable  and  unjust,  and  was  in  fact  a  horizontal 
assessment,  and  hence  will  not  be  enforced.  Upon  this  conten- 
tion the  case  of  Great  Western  Tel.  Co.  v.  Bumham,  79  Wis.  47,. 
24  Am.  St.  Rep.  698,  is  relied  upon.  That  was  a  case  of  an  assess- 
ment, ****  made  by  an  Illinois  court  having  jurisdiction,  upon 
the  stockholders  of  a  bankrupt  telegraph  company;  and  it  affirm- 
aitively  appeared  upon  the  face  of  the  complaint  that  some  of  the 
stockholders  had  paid  forty  per  cent  of  their  siil^ecriptions  and 
Bome  only  two  per  cent,  and  that  the  assessment  sued  on  was  a 
horizontal  assefsment  of  thirty-five  per  cent  upon  all.  This  was 
held  to  be  conclusively  unequal  and  unfair.  It  seoms  to  have 
been  considered  tliat  the  plaintiff  had,  by  his  own  allegations,  im- 
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peached  and  discredited  the  decre?  of  the  canrt;  and  it  was  held 
that  the  complaint  was  demurrable,  notwithstanding  the  fact  that 
■the  assessment  was  made  by  -a  court  of  competent  jurisdiction. 
We  shall  not  attempt  to  justify  all  that  is  said  in  that  case.  By 
the  constitution  of  the  United  States,  article  4,  section  1,  the 
courts  of  this  state  are  bound  to  give  full  faith  and  credit  to  the 
"public  acts,  records,  and  judicial  proceedings  of  every  other 
state."  If  a  judgment  is  conclusive  in  the  state  where  rendered, 
it  is  conclusive  here.  The  decree  by  which  the  assessment  in 
question  was  made  was  undoubtedly  conclusive  on  the  members 
or  policy  holders  of  the  defunct  company,  unless  attacked  in  a  di- 
rect proceeding,  notwithstanding  they  were  not  present  when  it 
was  rendered:  Hawkins  v.  Glenn,  131  U.  S.  319;  Lycoming  Fire 
Ins.  Co.  V.  Langley,  62  Md.  211.  It  has  so  been  held  by  the  ap- 
pellate court  of  Illinois  in  considering  this  very  assessment:  Eand 
,v.  Mutual  Fire  Ins.  Co.,  58  111.  App.  528.  We  can  come  to  no 
other  conclusion  than  that  we  are  bound,  under  the  constitutional 
requirement  of  "full  faith  and  credit,"  to  hold  that  the  decree 
making  the  assessment  in  question,  being  conclusive  in  Illinois 
upon  all  members  and  policy  holders  unless  attacked  by  direct 
proceeding,  is  conclusive  here  and  not  open  to  collateral  attack: 
Griggs  v.  Becker,  87  Wis.  313.  Whatever  is  said  in  Great  West- 
ern Tel.  Co.  V.  Burnham,  79  Wis.  47,  24  Am.  St.  Eep.  698,  incon- 
sistent with  this  conclusion,  we  are  unable  to  follow. 

183  ip}jg  necessary  conclusion  from  these  considerations  is,  that 
the  complaint  stated  a  good  cause  of  action,  and  that  the  general 
demurrer  to  the  whole  complaint  on  the  ground  of  want  of  capa- 
city in  the  plaintiff  to  sue  was  improperly  sustained.  It  was  admitted 
on  the  argument  that  an  error  had  been  made  inadvertently  in 
the  statement  of  the  second  cause  of  action,  which  rendered  it 
demurrable;  therefore,  the  demurrer  will  be  overruled  as  to  the 
first  cause  of  action,  and  sustained  as  to  the  second  cause  of  ac- 
tion, with  the  usual  leave  to  amend. 

By  the  Court.  The  order  appealed  from  is  reversed,  with  costs 
in  favor  of  the  plaintiff,  except  that  part  which  overrules  the  de- 
murrer to  the  first  cause  of  action,  which  is  affirmed;  and  the 
cause  is  remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

FOREIGN  RECEIVEES— RIGHT  TO  SUE.— A  receiver  may  gen- 
erally sue  in  the  courts  of  another  state.  His  power  to  do  so,  however, 
arises  from  comity  merely,  unless  there  is  a  special  statute  authorizing 
such  a  suit:  See  monographic  notes  to  Alley  v.  Caspari,  6  Am.  St.  Rep. 
179.  187,  on  jurisdiction  of  the  courts  of  one  state  or  country  over  citizens 
of  another;  and  Straughan  v.  Hall  wood,  8  Am.  St.R  ep.  49,  53,  on  the 
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territorial  powers  and  jurisdiction  of  receivers.     A  receiver  may  sue 
upon  a  judgment  obtained  in  tlie  courts  of  the  state  within  whose  juris- 
diction he  was  appointed:  Hole  lo  Alley  v.  Caspari,  b  Am.  St.  Rep.  179 
187. 

JL'DGMENT  OF  SISTER  STATE  — "FAITH  AND  CREDIT."— 
Under  the  constitution  of  the  United  States,  the  judgment  of  a  sister 
state  must  be  accorded  in  this  state  the  same  faith  and  credit  which  it 
has  in  the  state  where  it  was  rendered:  Crumlish  v.  Central  Imp.  Co., 
38  W.  Va.  390;  45  Am.  St.  Rep.  872.  This  rule  applies  to  a  juc^nient 
against  an  insurance  company:  Firemen's  Ins.  Co.  v.  Thompson,  155 
HI.  204;  4tt  Am.  St.  Rep.  335. 

Thb  Principal  Cask  was  distinguished  in  Swing  v.  White  River  Lum- 
ber Co.,  91  Wis.  517.  That  was  an  action  to  recover  an  assessment 
upon  a  premium  note  given  to  the  Union  Mutual  Fire  Insurance  Com- 
pany, a  corporation  created  under  the  laws  of  the  state  of  Ohio.  The 
complaint  alleged  that  the  plaintiff  was  trustee  of  the  creditors  of  such 
corporation,  duly  appointed  by  a  court  of  the  state  of  its  domicile,  after 
a  judgment  by  the  supreme  court  of  that  state,  upon  the  complaint  of 
the  attorney  general,  ousting  and  excluding  the  insurance  company 
from  being  a  corporation,  and  that  by  the  order  of  such  court  he  had 
levied  the  assessment  upon  all  the  premium  notes,  including  defend- 
ant's, held  by  him  as  such  trustee;  but  it  did  not  allege  that,  by  the 
laws  of  Ohio,  or  by  the  order  or  judgment  of  said  court,  the  plaintiff,  as 
trustee,  bad  any  right  to  sue  for  and  recover  the  assets  of  the  insurance 
company,  or  that  any  assignment  of  such  assets  had  been  made  to  him. 
The  defendant  demurred  to  the  complaint  on  the  grounds:  1.  That  the 
plaintiff  had  not  legal  capacity  to  sue;  2.  That  the  complaint  did  not 
state  facts  sufficient  |to  constitute  a  cause  of  action.  Upon  notice  and 
motion,  the  circuit  court  made  an  order  striking  out  the  demurrer  as 
frivolous,  with  leave  to  the  defendant  to  answer,  within  a  specified 
time,  upon  payment  of  costs,  from  which  order  the  defendant  appealed, 
and  Pinney,  J.,  rendered  the  following  opinion: 

"  In  Oilman  v.  Ketcham,  84  Wis.  60,  36  Am.  St.  Rep.  899,  it  was  held 
that  a  foreign  receiver  will  be  heard  to  assert  in  the  courts  of  this  state  a 
title  to  a  chose  in  action  which  he  claims  by  an  assignment  valid  and 
binding  against  all  parties  to  the  litigation.  This  ruling  was  applied  in 
Parker  v.  Stoughton  Mill  Co.,  91  Wis.  174,  ante,  p.  881,  where  a  foreign 
receiver  had  l)een  invested  by  a  court  of  competent  jurisdiction  of  the 
state  of  Illinois  with  the  practical  ownership  of  choses  in  action  belonging 
to  an  insurance  company  of  that  state,  the  affairs  of  which  were  being 
wound  up  and  its  property  applied  to  the  payment  of  its  losses,  etc. ;  and 
an  action  in  the  name  of  such  receiver,  upon  an  assessment  of  a  premium 
note,  was  sustained  upon  the  principles  of  judicial  comity  laid  down  in 
Oilman  v.  Ketcham,  84  Wis.  GO;  36  Am.  St.  Rep.  899.  But  in  Parker 
v.  Stoughton  Mill  Co.,  91  Wis.  174,  ante,  p.  881,  it  was  alleged  in  the 
complaint,  in  addition  to  the  appointment  of  the  receiver,  that  by  chap- 
ter 73  of  the  General  Statutes  of  Illinois,  by  virtue  of  his  appointment, 
lie  had  power  to  prosecute  and  defend  suits  in  the  name  of  the  corpora, 
tion  or  in  his  own  name,  and^by  reason  thereof  was  vested  with  author- 
ity to  bring  and  maintain  the  action.  The  proceeding  in  the  supreme 
court  of  Ohio,  to  which  reference  is  made  in  the  complaint,  was  doubt- 
less regulated  by  statutory  authority,  and  the  powers  and  duties  of  the 
trustee  in  such  cases  are  probably  prescribed  by  the  statute  cf  tliat 
■tat«,  or  the  order  or  judgment  api>uintiog  him,  but  this  court  cannot 
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take  judicial  notice  of  the  statutes  of  another  state,  or  of  the  proceed- 
ings in  its  courts.  They  must  be  pleaded  and  proved  as  facts  whenever 
any  right  is  claimed  under  them.  Presumably,  at  least,  the  powers  and 
duties  of  such  trustee  are  similar  to  those  of  a  receiver  in  equitable 
actions  or  proceedings,  in  respect  to  which  it  is,  in  general,  considered 
necessary  that  he  should  set  out  in  hia  pleading,  when  he  sues,  the  au- 
thority under  which  he  assumes  to  act — as  his  appointment  by  a  court 
of  competent  jurisdiction  in  a  case  within  its  jurisdiction,  and  that  he 
has  authority  to  prosecute  the  action.  The  rule  ia  quite  general  that 
he  may  not  sue  without  having  first  obtained,  in  some  form,  leave  of 
the  court,  unless  authorized  by  statute  to  bring  actions:  Beach  on  Re- 
ceivers, sees.  650,  693,  and  cases  cited ;  20  Am.  &  Eng.  Ency.  of  Law, 
229.  Where  the  rights  of  such  an  officer  do  not  rest  merely  upon  hia 
appointment  by  the  court  of  another  state,  but  there  has  been  an  as- 
signment to  him,  in  his  official  capacity,  of  the  property  in  question,  or, 
by  virtue  of  the  statute  of  such  state  the  title  to  the  property  is  vested 
in  him,  he  may,  it  seems,  sue  and  recover  the  same,  not  strictly  by  vir- 
tue of  his  appointment,  but  by  reason  of  his  title,  he  being  considered, 
for  that  purpose,  substantially  an  assignee :  High  on  Receivers,  sec.  244 ; 
Gilman  v.  Ketcham,  84  Wis.  60;  36  Am.  St.  Rep.  899.  The  complaint 
does  not  allege  that  by  the  laws  of  the  state  of  Ohio,  or  by  the  judgment 
or  order  of  the  supreme  court  of  that  state,  the  plaintiff,  as  trustee,  has 
any  title,  right,  or  authority  whatever  to  sue  for  and  recover  the  assets 
of  the  Union  Mutual  Fire  Insurance  Company,  or  that  any  assignment 
of  such  assets  had  been  made  to  him,  and  it  therefore  fails  to  show  facta 
sufficient  to  entitle  plaintiff  to  sue  for  and  recover  the  assessment  in 
question.  The  defendant  was  not  bound  to  plead  the  objection  in 
abatement.  It  appeared  on  the  face  of  the  complaint  that  the  plaintiff 
had  no  legal  capacity  to  sue,  as  such  trustee,  in  the  courts  of  this  state, 
in  respect  to  the  demand  in  question,  and  had  no  title,  as  such,  to  re- 
cover the  same.  The  demurrer  should  have  been  sustained."  The 
court  "then  reversed  the  order  of  the  circuit  court,  and  remanded  the 
case,  with  directions  to  sustain  the  defendant's  demurrer,  with  leave 
to  the  plaintiff  to  amend  on  terms. 


Thayer  v.  Humphrey.     Davies  v,  Humphrey. 

[91  Wisconsin,  276.] 

INSOLVENCY— PARTNERSHIP  AND  INDIVIDUAL  CRED- 
ITORS.—Generally  speaking,  partnership  creditors  cannot  prove  in 
competition  with  the  individual  creditors  of  a  partner. 

PARTNERSHIP— INSOLVENCY— APPLICATION  OF  ASSETS. 
In  the  administration  of  the  affairs  of  a  partnership,  and  of  the  individ- 
ual members  thereof,  the  fixed  rule  must  be  applied  that  joint  estate 
goes  first  to  joint  creditors,  and  separate  estate  to  separate  creditors, 
with  the  exception  that  where  there  are  no  partnership  assets,  and  there 
is  no  living  solvent  partner,  partnership  creditors  may  prove  with  the 
separate  creditors  of  a  partner  in  the  settlement  of  his  estate  pari  passu. 

PARTNERSHIP  —  JOINT  CREDITORS  —  LIEN  —  PREFER- 
ENCE.— Partnership  creditors  have  no  lien,  strictly  so  called,  on  part- 
nership assets,  but  must  work  out  their  preference  over  the  creditors  of 
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the  individual  members  of  the  partnership  throujjn  the  equities  of  such 
members. 

PARTNERSHIP  — CONVERSION  OF  PARTNERSHIP  INTO 
INDIVIDUAL  PROPERTY.— If  one  member  of  a  firm  sells  out  his 
interest,  in  good  faith,  to  his  copartner,  or  to  another,  without  in  any 
way  retaining  his  equity  to  have  the  firm  creditors  paid  out  of  the  assets 
the  property  is  converted  into  the  individual  property  of  the  purchaser^ 
free  from  all  tlie  equities  of  the  seller,  even  if  the  purchaser,  as  the  con- 
sideration for  such  purchase,  agrees  to  pay  the  firm  debts;  otherwise, 
if  the  purchaser  agrees,  expressly  or  impliedly,  to  apply  the  assets  to 
Buch  purpose. 

PARTNERSHIP  —  INSOLVENCY  —  ASSETS.— The  word  "as- 
sets," in  the  law  of  partnership,  is  not  confined  to  assets  at  law,  but  in- 
cludes all  assets  applicable  to  the  payment  of  the  partnership  debts. 

PARTNERSHIP  —  INSOLVENCY  —  OSTENSIBLE  FIRM  — 
JOINT  PROPERIY.- If  there  is  an  ostensible  firm  l)y  holding  out  to 
creditors,  generally,  the  property  of  such  firm  is  to  be  considered,  in 
equity,  joint  property  for  the  administration  thereof  in  insolvency,  the 
same  as  if  such  property  belonged  to  a  firm  in  fact. 

PARTNERSHIP— RIGHTS  OF  CREDITORS  AND  MEMBERS 
OF  OSTENSIBLE  FIRM  AS  TO  APPLICATION  OF  ASSETS.— Those 
who  deal  with  persons  representing  themselves  to  creditors,  generally, 
as  partners  in  a  certain  business,  are  entitled  to  have  the  property  used 
in  such  business  applied  to  the  payment  of  the  debts  incurred  therein 
in  preference  to  the  individual  debts  of  the  members  of  the  partnership, 
and  the  ostensible  member  of  such  partnership  is  likewise  entitled  to 
have  the  assets  of  the  ostensible  firm  so  applied. 

PARTNERSHIP  — INSOLVENCY  — SALE  BY  OUTGOING 
PARTNER- APPLICATION  OF  FIRM  ASSETS  TO  PAYMENT  OF 
FIRM  DEBTS. — If  a  member  of  an  insolvent  firm  sells  out  with  the 
understanc'ing  that  the  business  is  to  be  continued  with  the  same  assets, 
and  the  pi, "chaser  or  purchasers,  as  consideration  for  the  sale,  are  to 
assume  an  '  pay  the  old  debts,  and  the  circumstances  are  such  as  to 
evidence  t'le  tact  that  the  purpose  of  the  transaction  is  to  pay  the  old 
firm  debts  and  to  wind  up  the  old  partnership  concern  by  the  payment 
of  the  debi.'  of  such  concern  out  of  the  partnership  ass^ets  and  a  continu- 
ation of  lie  business,  the  court  is  warranted  in  co:icluding  that  the 
equity  of  he  outgoing  partner  to  have  the  assets  of  tlie  firm  applie<l  to 
the  payn)  -nt  of  the  firm  debts  is  not  changed,  and  that  the  rigtit  of  the 
creditor  ^ »  enforce  it  continues. 

Pi  iiTNERSHIP— INSOLVENCY— OLD  AND  NEW  FIRMS— 
PREFE)  ENCE  OF  NEW  FIRM  CREDITORS  OVER  INDIVIDUAL 
CREDIT  OliS  OF  NEW  FIRM.— If  one  of  the  memlxjrsof  an  insolvent 
firm  sells  out  his  interest  to  an  outsi'le  party,  or  to  his  assi>ciates,  and 
thereby  a  new  firm  is  formed,  which  assumes  the  debts  of  the  old  firm, 
the  intention  of  all  the  parties  being  that  tlie  new  firm  shall  continue 
the  bus  ness  in  substantially  the  same  way,  with  substantially  the  same 
assets,  ud  that  the  old  debts  shall  lie  paid  out  of  such  business,  and 
Buch  n<  w  firm  subsequently  makes  an  a8si>:nment  for  tiie  bent-fit  of  cred- 
itors, t  'C  creditors  of  the  old  and  of  tlie  new  firm  may,  in  the  adminis- 
tratior  if  the  assignment,  prove  their  claims  pari  passu,  and  be  preferred 
over  V'  iividual  creditors  of  the  members  of  such  new  firm. 

PARTNERSHIP— OSTENSIBLE  FIRM  AITEK  DISSOLUTION 
— CRKDITORS  OF  OLD  AND  NKW  FIRMS.— If  one  meniDer  of  an 
insob  -'ut  partnership  sells  out,  and  the  firm  is  dis8olve<l,  under  circum- 
BtanC'-s  jiistifving  the  court  in  finding  an  implied  proii.ise.  made  at  the 
time  A  the  sale,  that  the  firm  debts  should  be  paid  out  of  the  firm  assets, 
an  eiuity  is  reserved  which  the  creditors  can  eniorce.  Neither  a  creditor 
of  U'C  old  firm,  nor  a  creditor  oi  an  ostensihlu  firm  taking  the  pla<-e  of 
the  id  one,  cnn  prove  pan  {mismu  wim  the  individ<*al  cn-diJors  of  an  os- 
teiu  Mle  member  of  the  new  firm,  whusu  name  does  not  appear  in  tho 
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title  of  the  firm  further  than  as  represented  by  the  "&  Co.,"  and  who  has 
made  an  assignment  for  the  benefit  of  creditors ;  but  they  can  prove  pari 
passu,  with  all  the  creditors  of  the  new  firm,  in  an  assignment  for  the 
benefit  of  creditors  made  by  the  member  of  the  new  firm  who  really 
owns  and  conducts  its  business,  and  whose  name  does  appear  in  the  title 
of  the  ostensible  firm. 

Equitable  administration  of  the  affairs  of  two  insolvent  part- 
nerships. Thayer  and  Davies  were  the  appellants,  and  Hxmi- 
phrey,  the  assignee  in  insolvency,  was  the  respondent.  On  No- 
vember .3,  1891,  Alfred  J.  Goss  and  J.  D.  Putnam  were,  and  had 
been  continuously  for  some  yeaire  prior  thereto,  doing  a  milling 
business  as  copartners  under  the  firm  name  of  J.  D.  Putnam  & 
Co.,  at  Edver  Falls,  Wisconsin.  On  that  day,  the  firm  was  insol- 
vent and  was  dissolved,  J.  D.  Putnam  selling  out  his  interest 
therein  with  the  understanding  that  the  business  should  thereafter 
be  continued  by  J.  B.  Goss,  as  J.  B.  Goss  &  Co.  The  considera- 
tion for  the  sale  on  Putnam's  part  was  that  he  should  transfer 
his  interest  in  the  firm  property,  and  also  his  individual  property, 
for  the  benefit  of  the  firm,  and  that  the  new  firm  should  assuime 
and  pay  all  the  old  firm  debts.  Putnam  supposed  that  J.  B. 
Goss  was  to  be  the  purchaser,  but  the  transfer  was  made,  first  to 
A.  J.  Goss,  for  soone  reason  not  clearly  shown,  and  by  him,  shortly 
afterward,  to  J.  B.  Goss.  On  said  date,  notice  of  dissolution  was 
published,  and  that  the  business  would,  in  the  future,  'Hbe  carried 
on  under  the  firm  name  of  J.  B.  Goss  &  Co.,"  who  would  settle 
all  claims  of  the  late  copartnership.  A.  J.  Goss,  in  fact,  dropped 
out,  and  J.  B.  Goss  became  sole  proprietor.  The  new  concern 
had  no  way  of  paying  the  old  firm  debts  except  out  of  the  assets 
derived  from  the  old  firm,  and  the  accumulations  of  the  business. 
The  business  was  thereafter  conducted  in  the  name  of  J.  B.  Goss 
&  Co.,  and  the  firm  was  advertised  as  such  ^vithout  any  informa- 
tion to  the  public  of  a  ehange  in  the  members  of  the  firm,  except 
Buch  as  was  conbained  in  the  published  notice,  until  June,  1893, 
when  A.  J.  Goss,  who  was  the  proprietor  of  a  bank  at  Hudson, 
Wisconsin,  failed,  and  J.  B.  Goss  also  failed.  Each  made  an  as- 
signment for  the  benefit  of  creditors,  the  former  to  H.  L.  Hum- 
phrey, the  defendant.  At  the  time  of  suoh  failures,  J.  B.  Goss 
was  indebted  to  A.  J.  Goss,  at  the  bank,  to  the  amount  of  forty- 
five  thousand  dollars,  which  included  a  large  amount  of  old  firm 
indebtedness  existing  at  the  bank  at  the  tame  of  the  dissolution 
(and  thereafter  assumed  by  J.  B.  Goss,  and  the  balance  was  for 
money  loaned  by  A.  J.  Goss  to  enable  the  former  to  carry  out 
his  agreement  to  assume  and  pay  the  J.  D.  Putnam  &  Co.  debts, 
and  to  carry  on  the  business.  J.  B.  Goss  was  a  son  of  A.  J.  Goss, 
and  was  not  supposed  at  any  time  to  be  the  owner  of  much  prop- 
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erty  or  means  of  any  kind,  but  the  father,  up  to  the  time  of  the 
assignment,  was  supposed  to  be  very  wealthy.  Substantially  all 
the  creditors  of  the  old  firm  and  also  of  J.  B.  Goss  &  Co.,  prior  to 
the  assignment,  supposed  that  A.  J.  Goss  was  a  member  of  the 
new  firm.  Alfred  J.  Goss  had  been  described  in  the  firm  name, 
J.  D.  Putnam  &  Co.,  as  the  company,  and  it  was  held  in  Thayer 
V.  Goss,  91  Wis.  90,  97,  that  the  fact  that  the  name  of  J.  B.  Goss 
took  the  place  of  that  of  J.  D.  Putnam  was  no  notice  of  the  with- 
drawal of  Alfred  J.  Goss,  but  was  equivalent  to  a  holding  out  that 
he  still  remained  in  the  business  and  as  a  member  of  the  firm  of 
J.  B.  Goss  &  Co.,  designated  therein  in  like  manner  as  in  the  case 
of  the  firm  of  J.  D.  Putnam  &  Co.,  whether  any  such  firm  existed 
or  not.  A.  J.  Goes  was,  therefore,  held  to  be  an  ostensible  part- 
ner, and  liable  for  all  the  debts  of  the  concern  of  J.  B.  Goss  & 
Co.,  by  such  holding  out.  There  were  three  sets  of  creditors, 
nannely,  those  of  the  old  concern  of  J.  D.  Putnam  &  Co.,  those  of 
the  new  concern  of  J.  B.  Goss  &  Co.,  consisting  of  J.  B.  Goss,  and 
A.  J.  Goss,  as  an  ostensible  partner,  and  those  of  J.  B.  Goss  alone. 
There  was,  in  fact,  no  firm,  though  there  was  an  ostensible  firm; 
and  there  were  no  firm  assets  of  the  ostensible  firm  known  as 
J.  B.  Goss  &  Co.,  imless  the  assets  and  property  owned  by  J.  B. 
Goss  in  the  business  conducted  under  the  name  of  J.  B.  Goes  & 
Co.  should  be  ooneidered  partnership  assets  in  equity,  by  reason 
of  A.  J.  Goss  being  liable  to  all  the  creditors  as  a  partner  by  hold- 
ing ou/t.  There  was  no  living  solvent  partner.  Each  of  the  appel- 
lants filed  a  claim  against  the  respondents'  assignor  in  his  assign- 
ment proceedings,  and  such  proceedings  were  had  that  an  issue 
was  made  up  as  to  each  in  respect  to  whether  he  was  entitled  to 
share  pari  passu  with  the  other  creditors  of  such  assignor.  The 
decision  was  against  the  claimants,  upon  the  ground  that  they 
were  partnership  creditors. 

F.  M.  White  and  J.  S.  White,  for  the  appellants. 

Spooner,  Sanborn,  Kerr  &  Spooner,  for  the  respondents. 

**'»  MARSHALL,  J.  There  are  no  findings  of  fact  in  thew 
oases,  but  the  evidence  distinctly  shows  that  the  firm  of  J.  D. 
Putnam  &  Co.,  on  the  third  day  of  November,  1891,  when  Put- 
nam sold  out  as  hereafter  stated,  was  hopelessly  insolvent;  that 
J.  D.  Putnam,  the  managing  partner  of  the  firm,  was  insolvent 
u  well;  that  he  desired  to  retire  from  the  business  and  have  ita 
affairs  closed  up,  and,  in  order  that  this  might  be  done  without 
an  assignment  on  his  part  and  on  the  part  of  the  firm  as  "well, 
which  it  "WBa  thought  would  imperil  the  private  business  of  A.  J. 
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Goss,  it  was  agreed  that  the  firm  ehould  be  dissolved,  niid  that 
Putnam  should  transfer  his  interest  in  the  firm  property,  and 
ako  his  individual  property,  for  the  benefit  of  the  firm,  and  tliat 
the  business  should  be  thereafter  oontinned  under  some  new  man- 
agement, in  which  the  old  debts  should  be  assumed  and  paid 
through  its  operations.  J.  B.  Goss,  the  son  of  A.  J.  Goss,  con- 
ducted the  negotiations  for  the  latter,  but  it  was  concluded  in 
such  a  way  that  Putnam  believed,  and  had  a  right  to  believe,  that 
the  son  was  to  take  his  (Putnam's)  place  in  the  firm;  that  Put- 
nam was  simply  to  step  out  and  J.  B.  Goss  to  step  in.  When  the 
transfer  was  made,  it  was  in  form  to  A.  J.  Goss,  but  it  satisfactor- 
ily appears  that  Putnam  supposed  that  J.  B.  Goss  ^^  was  the 
real  puroliaser,  and  that  the  business  was  to  be  carried  on  so  as 
to  liquidate  the  firm  debts  and  eventually  relieve  him  from  lia- 
bility. The  agreement  of  dissolution  expressly  stated  that  the 
business  would  be  conducted  by  J.  B.  Goss  &  Co.,  who  would  set- 
tle all  claims  of  the  old  partnership.  It  was  so  advertised  to  the 
world,  over  the  signatures  of  J.  D.  Putnam  and  A.  J.  Goss;  J.  B. 
Goss  managing  the  whole  laffair.  At  this  time,  the  legal  title  to  the 
property  was  in  A.  J.  Goss,  but  he  soon  afterward  conveyed  it  to 
J.  B.  Goss,  who  thereafter  held  it  as  the  real  owner  of  the  busi- 
ness, though  the  same  was  always  carried  on  under  the  name  of 
J.  B.  Goss  &  Co.,  and  all  the  old  creditors,  pursuant  to  the  agree- 
ment made  at  the  start,  as  they  presented  their  claims,  were  rec- 
ognized as  creditors  of  J.  B.  Goss  &  Co.,  down  to  the  time  of  the 
assignments  of  J.  B.  Goss  and  A.  J.  Goss,  hereafter  mentioned. 

Through  the  confusion  surrounding  the  sale — ^by  reason, 
among  other  things,  of  the  claim  on  the  part  of  Putnam  thait  J. 
B.  Goss  was  the  purchaser  and  came  in  and  took  his  place,  while 
the  title  was  nevertheless  at  first  made  to  A.  J.  Goss;  that  the 
business  was,  however,  from  the  start,  advertised  as  that  of  J.  B. 
Goss  &  Co.,  and  that,  soon  after  the  new  arrangement,  the  prop- 
erty was  actually  conveyed  to  J.  B.  Goss,  and  that  it  continued  to 
the  end  to  be  administered  by  him  as  J.  B.  Goss  &  Co.,  and  the 
old  debts  to  be  recognized  as  the  debts  of  J.  B.  Goss  &  Co.,  while 
there  was  no  firm  in  fact — ^it  may  be  clearly  seeoi  that  the  real 
purpose  on  the  part  of  Putnam  was  to  turn  over  his  property  for 
the  benefit  of  the  creditors  of  the  partnership;  that  this  was 
well  known  to  both  A.  J.  and  J.  B.  Goss;  that  J.  B.  Goss  im- 
mediately took  charge  of  all  the  assets  of  the  ooncem  and  ad- 
ministered them  according  to  such  understanding;  that  A.  J. 
Goss  made  the  title  over  for  the  same  reason,  and,  for  the  purpose 
of  having  the  partnersliip  business  settled  up  without  involving 
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Kim  in  hia  private  enterprises,  to  *®*  have  it  eo  run  along,  pend- 
ing the  settlement,  that  all  the  old  debte  might  become  really  the 
debts  of  his  son,  while  the  delusion  was  kept  ttp  that  there  was  a 
firm,  J.  B.  Goss  &  Oo.,  and  that  the  "&  Co."  stood  for  A.  J.  Goss. 
In  short,  it  is  clear  that  J.  D.  Putnam,  J.  B.  Goss,  and  A,  J.  Goss 
intended,  in  all  they  did,  to  have  the  business  and  assets  of  J.  D. 
Putnam  &  Co.  devoted  to  the  payment  of  the  debts  of  the  old 
partnership  and  of  the  new  manageonent,  and  «Q1  their  acts  are 
consistent  \rith  such  intention,  and  not  "wUh  any  other,  though, 
of  course,  J.  D.  Putnam  was  not  a  party  to  the  scheme  by  which 
it  was  attempted  to  convert  the  liabilitieB  of  J.  D.  Putnam  & 
Co.  into  the  personal  liabilities  of  J.  B.  Gross. 

It  is  quite  clear  that  ■while,  after  the  Putnam  sale,  the  business 
was  run  by  J.  B.  Goss  as  J.  B.  Goss  &  Co.,  and  though  he  was 
at  law  the  actual  owner  of  the  property,  A.  J.  Goes  was,  by  his 
consent,  so  held  out  to  creditors  generally  as  a  partner  that  all 
persons  who  had  dealt  with  the  old  firm  and  constituted  its 
creditors,  and  all  who  dealt  with  the  new  firm  as  well,  had  a  right 
to,  and  did,  consider  that  the  only  change  that  had  taken  place  was 
that  J.  D.  Putnam  had  stepped  out  and  that  J.  B.  Goss  had 
stepped  in,  and  that  the  debts  of  the  old  firm  had  been  assumed 
by,  and  became  the  debts  of,  the  new  firm.  We  must  assume,  in 
the  absence  of  evidence  to  thecontrary,though  the  evidence  fairly 
cetablishee  the  fact,  that  all  persons  who  did  business  with  J.  B. 
Goss  &  Co.  supposed  that  there  was  a  firm  in  fact  as  well  as  in 
name,  and  that  the  "&  Co.,*'  stood  for  A.  J.  Goss. 

"^I'lie  ostensible  firm  actually  assumed,  by  agreement  with  the 
creditors,  nearly  all  the  debts  of  the  old  concern,  and  among 
them  the  debt  of  the  appellant  Lottie  Thayer,  but  did  not  so  as- 
sume the  debt  of  the  appellant  Davies.  Such  ostensible  firm 
also  incurred  other  obligations.  It  was  insolvent  from  the  start, 
and,  in  the  course  of  events — in  *®*  effect,  by  the  act  of  J.  B. 
Goss — made  an  assignment  for  the  benefit  of  creditors;  and  A.  J. 
Goss,  being  insolvent,  made  an  assignment  for  the  benefit  of 
creditors  as  well.  There  was  then,  in  fact,  no  firm,  though  there 
was  an  ostensible  firm;  no  firn\  assets,  strictly  so  called,  because 
there  was  no  firm  in  fact;  yet  there  are  assets  that  were  owned  and 
used  in  the  business  of  the  ostensible  firm  of  J.  B.  Goss  &  Co., 
and  that  passed  into  the  possession  of  the  assignee  of  J.  B.  Goss — 
hence  assets  of  the  ostensible  firm.  There  is  no  living  solvent 
partner. 

Now,  in  this  situation,  can  the  creditors  of  J.  B.  Goss,  doing 
Iraaineee  as  J.  B.  Goes  &  Co.,  who  were  so  circumstanced  as  to  be 
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entitled  to  hold  J.  B.  Goss  and  A.  J.  Goss  liable  as  members  of  an 
ostensible  firm — and  all  the  creditors,  at  least  of  the  new  concern, 
including  those  having  claims  against  the  old  firm  thait,  by  ar- 
rangement with  them,  have  been  assumed  and  made  debts  of  J. 
B.  Goss  &  Co.,  are  so  circumstanced  in  fact — prove  their  claims 
pari  passu  with  the  individual  creditors  of  A.  J.  Goss  in  his  as- 
signment? Also,  can  the  creditors  of  the  firm  of  J.  D.  Putnam  & 
Co.  so  prove? 

This  presents  interesting  questions  of  law,  some  of  which  have 
not  heretofore  been  presented  to,  or  decided  by,  this  court — 
questions  upon  which  there  is  such  conflict  of  authority  in  this 
country  that  the  true  rule  to  be  adopted  has  not  been  arrived  at 
without  difiiculty,  and  then  not  with  the  unanimous  decision  of 
the  court,  which  is  to  be  regretted.  Nevertheless,  after  careful 
consideration  of  the  state  of  the  law  as  held  by  the  courts  of  this 
country,  and  of  England  as  well,  we  have,  as  we  believe,  reached 
a  conclusion  thoroughly  grounded  in  the  well-recognized  princi- 
ples of  equity  jurisprudence,  which  should  be  applied  in  the  pro- 
gressive spirit  that  ever  has  and  should  ever  characterize  the 
growth  and  application  of  such  principles.  They  should  not  only 
not  be  lost  sight  of,  but  they  should  not  be  fenced  in  and  re- 
etricted  ^^^  within  such  narrow  limits  as  to  lead  to  a  suspicion  of 
their  correctness,  but  should  be  applied  on  such  well-defined  lines 
as  to  leave  no  doubt  in  respect  to  their  true  character  and  scope. 

There  are  several  propositions  of  law  that  apply  which  are 
well  established — too  well  to  need  to  be  more  than  stated — among 
which  are,  that  the  assets  of  an  insolvent  partnership,  in  insol- 
vency proceedings,  must  be  a/pplied  first  to  the  payment  of  the 
partnership  debts;  that,  generally  speaking,  partnership  creditors 
cannot  prove  in  competition  with  the  individual  creditors  of  a 
partner;  that  the  fixed  rule  is,  that  joint  estate  must  go  to  joint 
creditors,  and  separate  estate  to  separate  creditors,  though  the 
former  may  prove  pari  passu  with  separate  creditors  when  there 
is  no  living  solvent  partner  and  no  partnership  assets. 

Now,  in  this  case  there  is  no  solvent  partner.  J.  D.  Putnam, 
J.  B.  Goss,  and  A.  J.  Goss  are  all  insolvent.  So,  keeping  in  mind 
the  above-stated  propositions  of  law,  the  vital  question  is.  Are 
there  any  partnership  assets  to  which  appellants  can  resort?  If 
there  are  such,  then  the  foundation  stone,  upon  which  they  con- 
struct their  claim  of  right  to  share  pari  passu  with  the  individual 
creditors  of  A.  J.  Goss,  disappears. 

On  that  subject  we  shall  not  attempt  to  harmonize  the  large 
number  of  cases  that  can  be  found  in  this  country.  The  simple 
question  of  whether,  when  there  is  an  ostensible  firm  by  holding 
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out  to  creditors  generally,  the  property  of  such,  firm  is  to  be  con- 
sidered, in  equity,  joint  property  for  the  administration  thereof 
in  insolvency,  the  same  as  if  such  property  belonged  to  a  firm  in 
fact,  is  the  key  to  the  situation.  That  it  ought  to  be  so  considered, 
is,  we  assume,  too  clear  for  argument;  that  is  to  say,  if  A  and  B 
do  business  with  persons  generally  as  A  &  Co.,  and  incur  liabili- 
ties to  such  persons  who  deal  in  good  faith,  believing  that  there 
is  a  firm  in  fact  as  well  as  in  name,  and  under  such  circumstances 
***  that  they  have  a  right  to  believe  it  is  composed  of  A  and  B, 
and  the  business  becomes  insolvent,  the  property  of  the  ostensible 
firm  should  be  considered,  to  all  intents  and  purposes,  in  regard 
to  the  administration  of  the  business  in  insolvency  under  the 
control  and  direction  of  a  court  of  equity,  the  same  as  if  they  were 
partners  in  fact.  The  doctrine  that  estops  B  from  saying  that 
he  is  not  a  partner  of  A  at  the  suit  of  the  creditors  of  the  os- 
tensible firm  should  estop  A  from  holding  that  the  property  is 
his  individual  property,  to  the  prejudice  of  those  who  dealt  with 
the  firm  as  a  firm  in  fact,  and  should  estop  the  creditors  of  the 
ostensible  firm,  in  the  case  of  the  bankruptcy  of  such  firm,  from 
resorting  primarily  to  the  individual  property  of  the  members  of 
Buoh  firm;  in  short,  should  work  effectually  to  compel  liquidation 
in  all  respects  the  same  as  if  the  members  of  such  firm  were  just 
what  they  seem  to  be.  This  is  what  the  doctrine  of  estoppel  is  for; 
that  is  what  equity  is  supposed  to  accomplish — to  prevent  fraud 
and  promote  justice  between  man  and  man  in  the  administration 
of  human  affairs.  And  we  are  therefore  prepared  to  find  that  such 
ifl  the  law  as  substantially  declared  by  the  court  of  appeals  in 
chancery  of  England. 

In  In  re  "Rowland,  1  Ch.  App.  421,  the  precise  question  here 
•under  consideration  was  presented.  The  business  was  conducted 
in  the  name  of  Rowland  &  Co.  Crankshaw  was  held  to  be  the 
ostensible  partner,  in  a  contest  to  determine  whether  the  property 
should  be  administered  in  bankruptcy  as  joint  property  of  Crank- 
shaw and  Rowland,  partners,  or  as  the  individual  property  of  the 
one  who  was  the  actual  owner.  The  opinion  of  the  court,  which, 
being  short,  can  best  be  stated  by  quoting  it  in  full  so  far  as  re- 
lates to  the  particular  question  under  consideration,  is  by  Ivord 
Cran worth,  as  follows: 

*1n  the  administration  of  bankruptcy,  it  has  been  the  object 
from  the  earliest  times  to  apportion  the  assets  as  fairly  ^*  as 
possible  between  the  joint  and  separate  creditors.  There  is 
found  much  diffirultv  in  doincr  this  satisfaotorily,  but  some  rules 
have  been  clearly  laid  down,  for  instance,  that  the  joint  property 
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pays  the  jaint  creditors,  and  the  separate  property  pays  the  sep- 
arate creditors.  Now,  what  is  said  here  is  that  this  estate,  though 
said  to  he  joint,  is  in  fact  separate.  These  two  gentlemen  traded 
under  the  name  of  Eowland  &  Co.,  and  tradesmen  supplied  them 
with  large  quantities  of  goods,  amd  then  they  became  bankrupts, 
and  it  is  now  said  that  they  were  not  partners,  and  that  the  real 
arrangement  between  them  was  that  everything  belonged  to 
Crankshaw.  That  is  no  reason;  and,  as  Crankshaw  suffered  Row- 
land to  trade  in  the  name  of  the  firm,  any  persons  trading  with 
him  are  entitled  to  say  that  Eowland  and  Crankshaw  are  the  per- 
sons with  whom  they  dealt  and  that  the  goods  are  joint  goods." 

This  is  a  most  concise  statement  of  the  law,  as  held  by  the 
English  court  of  chancery.  The  meaning  is  too  plain  and  unmis- 
takable to  leave  any  room  for  discussion,  and  we  find  that  the 
rule  so  tersely  stated  has  been  adhered  to  and  repeatedly  approved 
in  subsequent  cases  in  language  rather  tending  to  extend  than  re- 
strict the  principle  involved.  In  Ex  parte  Sheen,  6  Ch.  Div.  235, 
the  question  was  again  before  the  court,  where  the  circumstances 
were  that  there  was  no  general  holding  out,  and  the  court  held 
that  where  there  is  no  ostensible  partnership  by  a  holding  out  to 
creditors  generally,  but  only  a  holding  out  to  two  or  three  cred- 
itors, the  facts  are  not  sufficient  to  make  the  property  of  the  al- 
leged ostensible  firm  joint  estate.  This,  though  not  referring  to, 
inferentially  approves  In  re  Eowland,  1  Ch.App.  421.  In  Ex  parte 
Hayman,  8  Ch.  Div.  11,  the  question  again  came  before  the 
conirt  of  chancery,  on  appeal  from  the  chief  judge  in  bankruptcy, 
and  In  re  Eowland,  1  Ch.  App.  421,  was  expressly  approved.  The 
case  so  clearly  covers  the  two  cases  under  consideration  that  we 
^^^  quote  liberally  from  the  opinion,  after  stating  the  facts. 
Such  facts  are  as  follows: 

Prior  and  up  to  August  31,  1875,  Hayman,  Catford,  and  Puls- 
ford  carried  on  business  as  Hayman,  Pulsford  &  Co.  On  that  date, 
the  firm  was  dissolved,  and  notice  was  published  stating  the  fact. 
At  the  same  time  a  letter  was  sent  to  each  of  the  persons  -with 
whom  the  firm  had  done  business,  stating  the  fact  of  dissolution, 
and  that  thereafter  the  business  would  be  caxried  on  by  Thomas 
Pulsford,  under  the  style  of  Pulsford,  Son  &  Co.  Thereafter,  the 
business  was  so  conducted.  Tom  Pulsford,  the  son  of  Thomas 
Pulsford,  took  an  active  part  in  conducting  the  business  up  to  the 
time  the  insolvency  occurred,  when  Thomas  Pulsford  filed  a  pe- 
tition in  bankruptcy;  and  on  the  suggestion  that,  on  account  of 
the  way  the  business  had  been  conducted,  it  might  be  held  that 
the  father  and  son  were  partners,  a  petition  was  also  filed  by  thera 
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fts  joint  traders.  The  creditors  resolved  upon  a  liquidation  by  ar- 
rangement, and  such  resolution  was  registered.  Hayman,  a  sepa- 
rate creditor  of  the  father  in  respect  to  matters  outside  the  firm 
of  Pulsford,  Son  &  Co.,  appealed  from  the  order  for  a  liquidation 
of  the  business  as  that  of  a  firm,  on  the  ground  that  there  was  no 
partnership.  He  prcTailed,  and  the  registration  was  canceled,  and 
the  decree  was  not  appealed,  from.  Thereafter,  the  father  and 
son  signed  a  declaration  of  insolvency,  upon  which  Ravenscroft, 
a  creditor,  presented  a  petition  alleging  that  they  had  ti'eated 
father  and  son  as  partners,  under  the  firm  name  of  Pulsford,  Son 
&  Co.,  on  which  an  adjudication  was  made  against  them  by  con- 
sent. Hayman  then  appealed  to  the  court  to  annul  the  adjudi- 
cation. On  this  application,  following  In  re  Eowland,  1  Oh. 
App.  421,  the  application  was  dismissed,  on  the  ground  that, 
though  no  actual  partnership  had  subsisted  between  father  and 
son,  yet  the  son  had  been  held  out  as  a  partner  to  the  petitioning 
creditor  to  such  an  extent  as  to  enable  him  to  maintain  the  adju- 
dication. This  decision  was  ^^"^  not  appealed  from.  Hayman 
then  applied  to  the  court  for  an  order  declaring  that  all,  or  such 
portion  as  the  court  should  think  proper,  of  the  estate  which  ap- 
peared in  the  acts  of  the  bankrupts,  or  either  of  them,  as  joint 
estate,  formed  part  of  the  separate  estate  of  the  father,  and  for  a 
<lirection  that  the  trustee  should  treat  the  same  accordingly  as 
separate  estate  of  the  father.  Hayman  was  the  only  separate  cred- 
itor, that  is,  creditor  outside  those  of  the  business  of  Pulsford, 
Son  &  Co.  On  the  hearing,  the  evidence  showed  that  substan- 
tially all  the  creditors  did  business  with  Pulsford,  Son  &  Co.,  as 
a  firm  consisting  of  the  father  and  son,  though  it  appeared  tliat 
the  father  was  the  actual  owner  of  the  business,  and  that  there 
was  no  firm  in  fact.  Ha}Tnan'8  application  was  refused,  and  he 
appealed.  On  the  hearing  of  this  appeal  in  the  chancery  division 
of  the  high  court  of  justice,  James,  L.  J.,  propounded  to  appel- 
lant's counsel  the  following  interrogatory:  **If  I  go  to  a  shop, 
and  find  the  names  Thompson  &  Jones  on  the  door,  and  I  go  in 
and  find  Thompson  and  Jonee  selling  goods,  am  I  not  warranted 
in  believing  that  they  are  partners?"  to  which  answer  was  made 
in  effect:  "That  would  not  change  the  nature  of  the  assets  and 
make  property  which  belonged  to  the  father  in  fact  the  joint 
property  of  father  and  son" — ^just  as  it  is  claimed  in  this  case,  it 
will  be  observed.  Appellants  contend  that  the  fact  of  holding  out 
sufTicient  to  constitute  an  ostensible  firm  of  J.  B.  Goss  &  Co.  will 
not  change  the  nature  of  the  assets,  so  as  to  make  the  individual 
property  ol  J.  B.  Goss  joint  property,  in  equity,  of  J.  B.  Goss  & 
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Co.  The  positions  are  identical.  In  the  opinion  of  the  court  this 
is  answered  by  James,  L.  J.  After  redting  the  facts  in  In  re 
Eowland,  1  Oh.  App.  421,  as  in  Lord  Cranworth's  opinion  in  that 
case,  he  says: 

"Every  point  of  that  judgment  applies  to  this  case,  with  this 
single  exception,  which  fact  is  in  favor  of  the  decision  o^  the  reg- 
istrar, that,  instead  of  the  words  used  being  *&  Co.,'  wliich  is  an 
ambiguous  term  and  might  mean  anybody  in  ^^®  the  world,  the 
words  are  'Pulsford,  Son  &  Co.*  But  it  is  said  that  this  con- 
clusion will  work  hairdship  to  the  appellant,  who  is  a  creditor  of 
the  father  alone.  I  think  that  is  only  one  of  those  onisfortunes 
which  occur  to  persons  who  deal  with  others  who  afterward  be- 
come insolvent  and  become  bankrupt  having  partners.  The 
hardship  would  have  been  exactly  the  same  upon  Hayman  if  there 
had  been  a  real  partnership  created  by  a  formal  instrument.  The 
same  consequences  would  then  have  happened  as  happen  where 
there  is  only  an  ostensible  partnership."  It  will  be  distinctly 
noted  at  this  point  that  the  court  makes  no  distinction  in  the  ad- 
ministration of  estates  of  an  ostensible  and  actual  firm  in  bank- 
ruptcy. The  lord  justice  proceeds:  "The  rule  has  been  estajb- 
lished  that  joint  creditors  take  the  joint  estate  amd  separate  cred- 
itors take  the  separate  estate,  and  yooi  only  have  to  consider  what 
is  joint  and  what  is  separate  estate,  and  you  must  apply  tlie  rule 
independently  of  the  hardship.  The  siipposed  hardships  are 
those  which  it  may  inflict  in  any  particular  case.  We  can  only 
apply  the  fixed  rule  that  that  which  is  joint  estate  shall  go  to  the 
joint  creditors,  and  that  which  is  separate  estate  shall  go  to  the 
separate  creditors." 

The  reasoning  of  these  cases  is,  in  our  opinion,  unanswerable, 
and  we  deduce  therefrom  the  principle  of  law  that,  if  a  person 
allows  another  to  carry  on  business  in  such  a  way  as  to  amooint 
to  a  holding  out  to  parsons  generally  that  he  and  such  other  are 
partners,  and  credit  is  given  to  both  on  the  supposition  that  they 
are  partners  in  facts,  the  property  with  which  such  business  is 
carried  on,  though  in  law  that  of  such  person,  in  equity  will  be 
be  treated  as  the  joint  property  of  s-uch  person  and  such  other; 
and  neither  of  them,  nor  the  creditors  of  either,  can  prove  up  in 
insolvency  in  competition  with  the  creditors  w'ho  have  trusted 
same  effect  is  Van  Kleeck  v.  McCabe,  87  Mich.  599.  Applying 
the  ■^-wo  as  partners  and  the  business  as  that  of  the  two.  To  the 
the  law  thus  stated  to  the  question  under  consideration,  ^®® 
the  conclusion  is  easily  reached  that,  while  there  are  no  firm  as- 
sets at  law  of  the  ostensible  firm  of  J.  B.  Goes  &  Co.,  all  the 
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property  need  by  J.  B.  Goss  in  conducting  the  business,  in  equity, 
is  the  joint  property  of  such  ostensible  firm,  and  to  it  all  the  cred- 
itors of  such  ostensible  firm  can  resort,  the  same  in  all  respects  as 
if  there  had  been  a  firm  in  fact. 

This  effectually  disposes  of  the  appeal  of  appellant  Lottie 
Thayer,  though  it  is  as  effectually  ruled  by  the  law  applicable  to 
the  Davies  appeal,  as  will  appear  by  what  follows.  Appellant  Da- 
vies  never  became  the  creditor  of  J.  B.  Goss  or  of  J.  B.  Goss  &  Co., 
by  any  agreement  to  which  he  was  a  party;  and,  while  his  appeal 
presents  the  question  of  whether  there  is  any  joint  property  to 
which  he  can  resort,  such  question  involves  a  different  question 
from  the  one  discussed  as  particularly  applicable  to  the  Thayer 
appeal. 

We  must  start  the  discussion  of  the  Davies  appeal  with  the 
proposition  of  law — in  respect  to  which,  though  there  is  some 
conflict,  they  are  too  well  established  by  the  great  weight  of  au- 
thority to  be  questioned  by  this  court — that  partnership  creditors 
have  no  lien  on  the  partnership  assets  independent  of  the  equity 
of  the  partners,  but  must  work  out  their  preference  over  the  in- 
dividual creditors  of  the  members  of  the  partnership  through  the 
equities  of  such  members;  that,  so  long  as  the  equity  of  the  in- 
dividual members  of  the  partnership  exists  to  have  the  partncx- 
ehip  property  applied  to  the  partnership  debts,  the  creditors  have 
the  equity  to  compel  its  enforcement;  that  if  one  members  sella  his 
Intel  est,  bona  fide,  to  his  copartner  or  a  stranger,  without  in  any 
■way  retaining  his  equity  to  have  the  partnership  creditors  paid 
cut  of  it,  the  joint  property  is  thereby  converted  into  the  individ- 
ual property  of  the  purchaser.  The  question  to  be  determined  is 
in  vieiv  of  the  facts  that  the  sale  was  made  by  Putnam  in  consid- 
eration of  the  debts  of  the  partnership  being  paid;  that  the  firm 
was  insolvent  at  the  time;  that  the  whole  transaction  was  really 
made  by  him  to  relieve  ****  himself  of  the  partnership  liability; 
that  the  property  was  put  into  the  possession  of  J.  B.  Goss  for  the 
purpose  of  continuing  the  same  business  with  the  same  assets  and 
effecting  a  settlement  of  the  old  partnership  affairs,  all  of  which 
clearly  appears.  Can  it  be  held  that  the  equitable  title  to  the 
property  was  changed,  so  as  to  affeot  the  equitable  right  of  Put- 
nam to  have  the  creditors  of  the  old  firm  paid  out  of  it,  or  were 
the  equitable  rights  of  the  outgoing  partner  and  the  creditors  pre- 
served by  reason  of  the  facts,  and  the  assets  in  the  hands  of  J.  B. 
Goss  impressed  with  a  trust  to  carry  out  the  intention  of  the 
parties? 

In  discussing  these  questions,  full  effect  should  be  givetn  to  thft 
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significant  controlling  words  in  the  rule,  correctly  stated  in  Wil- 
lis T.  Thompson,  85  Tex.  301,  "without  preserving  the  lien  in  any 
manner/*  In  Conroy  v.  Woods,  13  Cal.  626,  73  Am.  Dec.  605,  it 
was  held  that  where  a  sale  is  miade  by  one  partner  to  his  copartner, 
and  the  consideration  for  the  sale  is  the  payment  of  the  partner- 
ehip  debts,  the  sale  is  not  bona  fide  and  within  the  meaning  of 
the  rule,  so  as  to  cut  off  the  equity  of  the  vendor  to  have  the 
property  applied  to  the  payment  of  the  partnership  debts.  Very 
few  cases  can  ibe  found  that  go  as  far  as  the  California  court  on 
this  subject,  except  in  the  New  Hampshire  court,  which  does  so, 
holding  that  the  creditor  has  an  equitable  interest  independent  of 
the  equity  of  the  iTi  dividual  partner.  In  Ex  parte  Cooper,  1 
Mont.  D.  &  D.  358,  and  Ex  parte  Williams,  11  Ves.  3,  it  is  held 
that  where  an  outgoing  partner  sells  bona  fide  to  his  copartner, 
and  takes  for  his  consideration  an  agreement  that  the  purchaser 
shall  pay  the  debts,  no  equitable  interest  in  the  property  is  re- 
tained. To  the  same  effect  are  Stanton  v.  Westover,  101  N.  Y. 
265;  Fulton  v.  Hughes,  63  Miss.  61;  Dimon  v.  Hazard,  32  N.  Y. 
65;  and  many  other  oases  that  might  be  cited.  In  Darby  v.  Gril- 
ligan,  33  W.  Va.  246,  it  is  held  that  where  a  firm  is  insolvent,  if  a 
partner  sells  out  to  his  copartner,  and  the  purchaser  agrees  to  pay 
tho  firm  debts,  ^^^  the  sale  cannot  be  considered  bona  fide,  so  as 
to  cut  off  the  eqnity  of  the  firm  creditors  to  be  preferred;  and  to 
the  same  effect  is  Olson  v.  Morrison,  29  Mich.  395.  In  the  latter 
ease,  Olson  and  Jones  were  partners.  Olson  sold  out  to  Morri- 
son, the  consideration  being  that  the  vendee  should  pay  the  debts 
of  the  firm.  It  sufficiently  appears  that  the  firm  was  insolvent. 
The  vendee  neglected  to  comply  with  his  agreement,  and  the 
creditors,  joining  with  the  vendor,  brought  suit  to  compel  per- 
formance of  the  agreement,  and  to  subject  the  property  to  the  pay- 
ment of  the  partnership  debts.  Held,  that  the  agreement  to  pay 
the  debts  as  consideration  for  the  transfer  was  a  sufficient  recog- 
nition of  the  equitable  lien  of  the  partnership  creditors,  tracing 
the  same  through  the  equity  of  the  vendor,  to  enable  them,  join- 
ing with  him,  to  enforce  snch  equity. 

In  Menagh  v.  Whitwell,  52  N.  Y.  146,  11  Am.  Eep.  683,  it  was 
held  that,  as  between  the  firm  and  its  creditors,  the  title  of  the 
former  to  the  joint  property  is  not  divested  by  any  separate  trans- 
fers to  outside  parties  for  the  individual  benefit  of  the  respective 
vendors,  and  that,  whem  there  has  been  no  transfer  by  the  firms  ns 
such,  conveying  the  corpus  of  the  property,  and  it  remains  in 
specie,  though  transferred  by  the  separate  transfers  of  the  in- 
dividual memibers,  it   may  yet  be  followed  and  reached  in  the 
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hands  of  those  claiming  under  such  separate  transfers  by  creditora 
of  the  firm.  This  ie  upon  the  theory  that  neither  partner  sepa- 
rately has  any  interest  in  the  corpus  of  the  property;  that  his  in- 
terest is  limited  to  his  proportionate  share  of  what  remains  after 
a  settloment  of  all  partnership  obligations  and  an  accounting  be- 
tween himself  and  his  copartner.  A  distinction  is  drawn  im  this 
case  between  a  bona  fide  sale  by  one  of  a  partnership  to  two  of 
his  copartners  without  reservation,  which,  under  the  prevailing 
rule  of  Ex  parte  Ruffin,  6  Ves.  119,  operates  to  liberate  the  assets 
from  the  partnership  liability,  and  a  sale  made  by  one  member 
of  a  firm  of  more  than  two  to  one  of  the  partners,  or  to  ^^  an 
outside  party.  In  that  class  of  oases,  the  New  York  courts  have 
unifonnly  held,  since  Menagh  v.  Whitwell,  52  N.  Y.  146,  11  Am. 
Eep.  683,  that  the  partnership  effects  are  not  liberated  from  the 
partnership  liability.  In  tliis  case,  if  it  is  held  that  the  sale  was 
really  to  J.  B.  Goss,  under  the  New  York  rule  the  corpus  of  the 
property  never  passed  by  any  act  of  the  firm  so  as  to  change  the 
equitable  title  in  respect  to  creditors  existing  at  the  time  of  the 
sale. 

The  trend  of  the  New  York  cases  since  Menagh  v.  Whitwell,  52 
N.  Y.  140,  11  Am.  Rep.  683,  has  been  to  extend  the  rule  which 
preserves  the  equity  of  the  creditors  in  case  of  the  sale  by  one  of 
the  members  of  an  insolvent  firm,  the  purchaser  assuming  the 
partnership  obligations  in  place  of  the  outgoing  partner,  whether 
each  sale  is  to  a  copartner  or  othen\*ise.  This  clearly  appears  by 
the  following,  from  the  opinion  in  Bulger  v.  Rosa,  119  N.  Y.  465: 
"The  equity  of  the  firm  creditors  cannot  be  defeated  by  any  at- 
tempted conversion  of  the  assets  of  the  insolvent  firm  into  the 
individual  assets  of  one  of  the  partners,  through  a  transfer  by  one 
partner  of  his  interest  therein  to  the  other.  In  such  a  case,  till 
the  assets  come  to  the  hands  of  a  bona  fide  purchaser,  the  same 
can  be  reached  by  the  partnership  creditors."  To  the  same  effect 
are  Nordlinger  v.  Anderson,  123  N.  Y.  544,  and  Peyser  v.  Myers, 
135  N.  Y.  599.  In  the  latter  ease,  there  had  been  a  change  in  the 
firm  some  time  prior  to  the  assignment  for  the  benefit  of  cred- 
itors, the  new  firm  not  having  made  any  express  contract 
to  pay  the  old  firm  debts.  There  were  two  sets  of  creditors, 
and,  in  discussing  the  subject  of  their  equitable  rights,  the 
court  said:  "The  priority  of  the  lien  of  firm  creditors  is  nor 
diveeted  by  the  transfer  by  an  insolvent  firm  of  the  assets  to  one 
or  more  of  the  partners,  nor  can  it  baaffected  by  any  mere  change 
in  the  personnel  of  the  firm,  as  by  the  withdrawal  of  one  partner 
from  the  firm  or  tlie  introduction  of  another."     See,  also,  rhelps 
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V.  McNeely,  66  Mo.  554,  27  Am.  Eep.  378,  where  it  was  held  that 
if  a  partner  eells  out  his  interest  ^^  in  the  firm  to  his  copartner, 
wtho  agrees  to  pay  the  debts,  the  firm  heing  at  the  time  insolvent, 
the  equities  of  the  creditors  are  preserved.  The  evidence  in  that 
case  tended  to  show  that  there  was  no  property,  other  than  that 
fomierly  belonging  to  the  partnership,  out  of  which  the  firm 
debts  could  be  paid;  but  it  does  not  clearly  appear  whether  the 
court  rested  its  decision  on  the  ground  that  there  was  an  implied 
promise  under  the  circumstances  to  pay  the  firm  debts  out  of 
the  partnership  assets  or  on  the  ground  that  the  insolvency  of  the 
fimi  impeached  the  bona  fides  of  the  transaction.  The  court  went 
further,  and  held  that,  notwithstanding  the  vendee  of  the  prop- 
erty had  turned  the  same  out.  to  secure  his  individual  creditors, 
who  had  received  it  as  security  in  good  faith,  it  could  nevertheless 
be  reached  by  the  partnership  creditors;  but  this  was  subsequently 
overruled  in  In  re  Edwards,  122  Mo.  426. 

We  might  go  on  at  great  length  reviewing  decisions  on  this 
subject,  and  cite  -numerous  authorities  where  outgoing  partners 
have  been  held  to  retain  their  equity  to  have  the  firm  debts  paid, 
and  the  rights  of  the  creditors  to  the  assets  which  have  come 
under  the  control  of  equity  have  been  worked  out  through  the 
equity  of  such  partners.  Probably  there  are  few  questions  upon 
•which  there  is  such  a  ■conflict  of  authority  as  the  one  under  con- 
sideration; but  nearly  all  are  in  harmony  with  the  principle  that 
if  the  bona  fides  of  the  transaction  is  impeached,  or  if  the  equity 
is  retained  by  agreement,  express  or  implied,  then  the  creditors 
can  enforce  such  equity.  The  conflict  chiefly  arises  in  regard  to 
what  circumstances  or  facts  are  sufficient  to  impeach  the  good 
faith  of  the  transaction,  and  in  respect  to  what  is  sufficient  to 
show  a  contract  that  the  partnership  debts  shall  be  paid  out  of 
the  partnership  assets,  and  impress  a  trust  upon  such  assets  for 
that  purpose. 

By  the  mere  fact  of  the  dissolution  of  a  partnership  by  ^®'* 
one  member  selling  out  to  his  copartner  or  to  a  stranger,  the  pur- 
chaser or  purchasers  agreeing,  as  consideration  for  the  purchase, 
to  pay  the  partnership  debts,  the  firm  being  insolvent  at  the  time, 
no  presumption  of  a  bona  fide  agreement  arises  which  will  operate 
to  change  the  equitable  title  of  the  property;  and  such  agreement 
must  clearly  appear  to  exist  inconsistent  with  the  continuance  of 
the  equitable  rights  of  the  partner,  and,  through  him,  of  the  part- 
nership creditors;  else  it  is  retained:  lindley  on  Partnership, 
699.  If  the  circumstances  are  such  as  to  show  that  the  property 
was  merely  transferred  for  the  purpose  of  winding  up  the  affairs 
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of  the  concern,  there  being  no  express  agreement  that  the  prop- 
erty shall  be  exclusively  that  of  a  vendee,  it  will,  in  case  of  bank- 
ruptcy, be  distributed  aa  jodnt  estate:  Lindley  on  Partnership, 
699,  700.  This  is  upon  the  presumption  that  soich  was  the  in- 
tention of  the  parties.  The  presumptions  to  be  indulged  in,  in 
such  cases,  rather  go  to  support  an  implied  agreement  to  do  what 
in  equity  and  good  conscience  the  parties  ought  to  do.  In  Sedam 
V.  Williams,  4  McLean,  51,  and  Marsh  v.  Bennett,  5  McLean,  117, 
it  was  held  that  the  equity  was  retained  to  have  the  partnership 
creditors  paid  out  of  the  partnership  assets,  and  that  such  assets 
were  impressed  with  a  trust  for  that  purpose  by  virtue  of  an  ex- 
press agreement.  In  In  re  Dawson,  59  Hun,  239,  which  does  not 
appear  to  have  been  appealed  from  or  criticised,  it  was  held  that 
where  one  member  of  a  firm  retires,  selling  out  his  interest  to  a 
third  party,  who  continues  the  business  with  the  remaining  part- 
ner, wibh  whom  he  enters  into  partnership,  and  the  partnership 
assumes  the  debts  of  the  previous  firm,  and  such  new  firm  be- 
comes insolvent  and  makes  an  assignment  for  the  benefit  of  cred- 
itors, the  property  transferred  to  the  new  firm  becomes  charged 
in  equity  with  a  trust  for  the  payment  of  the  debts  of  the  old 
firm,  which  the  outgoing  partner  may  enforce.  Such  holding 
is  certainly  equitable  and  just  when  applied  to  a  state  of  facts, 
*•*  as  in  this  case,  which  leaves  no  room  for  doubt  but  that  it 
was  the  intention  of  all  the  parties  dealing  with  the  property  to 
preserve  and  administer  the  partnership  assets  in  the  nature  of 
a  trust  to  liquidate  the  old  debts;  and  to  this  extent  we  expressly 
approve  of  and  apply  it  here.  This  does  not,  in  the 
least,  trench  upon  the  rule  that  if  a  jmrtner  sells  out, 
bona  fide,  his  interest  in  the  partnership  assets  and  'busi- 
ness, without  in  any  manner  retaining  his  equity  to  have  the 
partnership  creditors  paid  out  of  such  assets,  he  waives  his  eqxuty 
in  that  regard,  but  is  perfectly  consistent  with  it.  If  the  agree- 
ment was  express  that  the  debts  shall  be  paid  out  of  the  assets, 
then  the  equity  is  retained  by  express  contract;  if  the  circum- 
stances of  the  transaction  show  that  the  contemplation  of  the 
parties  was  that  the  debts  should  be  so  paid,  then  the  equity  ii 
retained  by  implied  agreement;  and  the  assets  are,  in  the  admin- 
istration of  the  affairs  of  the  purchaser  in  insolvency,  as  effectual- 
ly impressed  with  a  trust  in  fa^vor  of  the  vendor  and,  through 
him,  the  creditors  of  the  old  partnership,  in  the  one  case  as  in  the 
other.  The  circumstances  involved  in  these  appeals  point  un- 
erringly to  the  conclusion  that  it  whs  the  intention  of  J.  D.  Put- 
nam^ J.  B.  Qoss,  and  A.  J.  Goss  that  the  new  concern  of  J.  B. 
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Goss  &  Co.  ehould  continue  the  old  business  with  the  same  assets, 
for  the  primary  purpose  of  winding  up  such  boisiness  and  liqui- 
dating the  debts  theretofore  oontraoted  in  it  out  of  the  old  assets, 
eo  far  as  practicable.  Hence  the  court  below,  sitting  as  a  court 
of  equity  in  the  administration  of  the  affairs  of  A.  J.  Goss  and 
J.  B.  Goss,  was  warranted  in  concluding  that  the  property  of  J.  B. 
Goss  is  impressed  with  a  trust  to  carry  out  the  intention  of  all 
the  parties  conceraed  in  the  dissolution  of  the  old  firm  and  for- 
mation of  the  new  concern  of  J.  B.  Goss  &  Co.,  that  the  debts 
of  the  old  firm  should  be  assumed  by  the  new  concern,  and  be 
paid  out  of  the  property  turned  over  to  it  and  the  operations  of 
the  business,  so  far  as  this  can  be  done  with  ^^^  due  regard  to 
the  equities  of  the  creditors  who  trusted  such  new  concern. 

On  the  subject  of  whether  the  two  sets  of  creditors — those  of 
the  old  firm  of  J.  D.  Putnam  &  Co.,  and  those  of  the  ostensible 
firm  of  J.  B.  Goss  &  Co. — can  all  prove  in  the  insolvency  pro- 
ceedings of  J.  B.  Gose,  though  that  subject  need  not  be  decided 
here,  we  cite  Ex  parte  Chuck,  8  Bing.  469,  an  early  English  case, 
which  covers  the  subject;  and,  so  far  as  we  are  able  to  find,  it  has 
never  been  criticised  or  overruled.  The  facts  were  that  S.  &  S. 
had  been  doing  business  for  some  time  as  copartners,  and  were,  aa 
euch,  indebted  to  various  persons.  They  took  in  W.,  and  there- 
after the  business  was  conducted  by  S.,  S.,  &  W.,  as  copaatners. 
The  new  firm  becaane  bankrupt,  and  there  were  creditors  of  both 
the  old  and  the  new  firm  as  well.  The  court  held  substantially 
as  follows:  "We  are  of  the  opinion  that  the  creditors  of  S.  &  S. 
and  those  of  S,,  S.,  &  W.  should  be  admitted  to  prove  pari  passu 
upon  the  joint  assets  of  the  new  firm."  To  the  saane  effect  ia 
Prow's  Estate,  73  Pa.  St.  459.  Foresman  sold  out  his  interest 
in  an  existing  firm,  having  creditors,  to  the  remaining  imemibers, 
who  acrrced  to  pay  the  debts.  The  vendees  continued  business  as 
signment  for  the  benefit  of  creditors.  Held,  that  the  two  sets  of 
a  firm  with  the  same  assets  for  a  time,  and  finally  made  an  as- 
creditors — those  of  the  old  firm  and  those  of  the  new  firm — 
might  prove  pari  passu  against  the  assets  of  the  new  firm;  that 
Prow,  Jacobs  &  Co.  were  liable  for  the  debts  as  partners  in  the 
firm  of  Foresman  &  Co.,  which  they  took  upon  themselves  when 
Foresman  retired  from  the  firm  and  they  continued  the  business. 
When  Foresman  sold  out,  the  purchasers  intended  to  continue 
the  business.  They  took  all  the  assets  and  assumed  the  debts. 
The  assets  became  the  capital  of  the  new  firm,  and  the  old  debts 
became  its  debts.  Under  these  facts,  the  court  readily  reached 
the  conclusion  that  the  creditors  of  the  old  and  of  ^^"^  the  new 
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firm  should  stand  on  an  equal  footing  in  the  settlement  of  the 
new  firm  in  bankruptcy.  To  the  same  effect  are  In  re  Dawson, 
59  Hun,  239;  Shedd  v.  Bank  of  Brattleboro,  32  Vt  709;  Filley  v. 
Phelps,  18  Conn.  294;  Wright  v.  Carman,  19  N.  Y.  Supp.  696. 
Held,  in  latter  case,  and  in  Frowns  Estate,  73  Pa.  St.  459,  and  In 
re  Dawson,  59  Hun,  239,  that  the  debts  of  the  old  became,  by 
reason  of  the  facts,  the  debts  of  the  new  firm.  To  the  same  effect 
is  Peyser  v.  Myers,  135  N.  Y.  599,  where  it  is  distinctly  held  that 
if  there  is  a  change  in  the  personnel  of  an  insolvent  firm,  and  it 
subsequently  makes  an  assignment  for  the  benefit  of  creditors — 
there  being  an  agreement,  express  or  implied,  at  the  time  of  the 
change,  that  the  new  firm  shall  assume  and  pay  the  old  debts — 
the  equity  of  the  old  creditors  is  equal  to  that  of  the  new.  There 
was  no  express  agreement  in  that  case,  but  the  court  held  that 
there  was  an  implied  agreement. 

This  effectually  disposes  of  all  the  questions  presented,  and 
leads  to  the  conclusion  that  neither  of  the  appellants  can  prove 
pari  passu  with  the  individual  creditors  of  A.  J.  Goss  in  his  as- 
sirrniin'iit.  hut  tlu'v  can  both  prove  j>ari  passu  witli  all  the  cred- 
itors of  the  ostensible  firm  of  J.  B.  Goes  &  Co.  in  the  assignment 
of  J.  B.  Goss. 

This  ojiinion  ha.s  been  quite  lengthy,  but  it  may  be  well  justi- 
fied from  the  importance  of  the  questions  involved.  In  reach- 
ing the  conclusion  arrived  at  by  the  majority  of  the  court,  we  re- 
sort to  cases  merely  to  determine  what  well-defined  principles 
have  been  established  applicable  to  the  facts  of  the  appeals  before 
us.  Having  come  to  a  satisfactory  conclusion  in  that  regard,  we 
endeavor  to  broadly  apply  them  so  as  to  satisfy  effectually  the 
ends  of  justice,  which  are  obviously  the  legitimate  ends  for  which 
such  principles  have  been  worked  out  in  the  growth  of  equity  ju- 
risprudence. By  80  doing,  the  assets  of  J.  B,  Goss,  held  and 
nsed  by  him  as  those  of  the  ostensible  firm  of  J.  B.  Goss  and  A. 
J.  Goss,  will  be  marshaled  and  administered  along  definite  lines, 
■without  *•*  confusion  or  uncertainty  as  to  the  rights  of  the  va- 
rious sets  of  creditors  and  parties  interested. 

In  order,  now,  that  the  principles  of  equity  jurispnidence  here 
applied  may  definitely  appear,  we  recapitulate  as  follows: 

1.  In  the  administration  of  the  affairs  of  a  partnership  and  of 
the  individual  members  thereof,  the  fixed  rule  must  be  applied 
that  joint  estate  goes  first  to  joint  creditors,  and  separate  estate 
to  separate  creditors,  with  the  exception  that  where  there  arc  no 
partnership  assets,  and  there  is  no  living  solvent  partner,  part- 
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nership  creditors  may  prove  with  tlie  separate  creditors  of  a  part- 
ner in  the  settleanent  of  his  estate  pari  passu. 

2.  Partnership  creditors  have  no  lien,  strictly  so  called,  on 
partnership  asserts,  hut  must  work  out  their  preference  over  the 
creditors  of  the  individual  memhers  of  the  partnership  through 
the  equities  of  such  memhers. 

3.  If  one  of  a  partnership  sells  out,  bona  fide,  his  interest  to 
his  copartner  or  to  another,  without  in  any  way  retaining  his 
equity  to  have  the  partnership  creditors  paid  out  of  the  assets, 
the  property  is  converted  into  the  individual  property  of  the  pur- 
chaser, free  from  all  the  equities  of  the  seller,  even  if  the  pur- 
chaser, as  the  consideration  for  such  purchase,  agrees  to  pay  the 
firm  debts;  otherwise,  if  the  purchaser  agrees  expressly  or  im- 
pliedly to  apply  the  assets  to  such  purpose. 

4.  The  word  "assets,"  used  in  No.  1,  is  not  confined  to  assets 
at  law,  but  includes  all  assets  applicable  to.  the  payment  of  the 
partnership  debts,  under  the  well-defined  principles  for  the  ad- 
ministration of  the  affairs  of  insolvent  partnerships  under  the 
direction  of  a  court  of  equity. 

5.  Those  who  deal  with  persons  representing  themselves  to 
creditors  generally  as  partners  in  a  certain  business  are  entitled 
to  have  the  property  used  in  such  business  applied  to  the  pay- 
ment of  the  debts  incurred  in  such  business  in  ^^^  preference  to 
the  individual  debts  of  the  members  of  the  partnership,  and  the 
ostensible  member  of  such  partnership  is  likewise  entitled  to  have 
the  assets  of  the  ostensible  firm  so  applied. 

6.  If  a  member  of  an  insolvent  firm  sells  out  with  the  under- 
standing that  the  business  is  to  be  continued  with  the  same  as- 
sets, and  the  purchaser  or  purchasers,  as  consideration  for  the 
sale,  are  to  assume  and  pay  the  old  debts,  and  the  circumstances 
are  such  as  to  evidence  the  fact  that  the  purpose  of  the  transac- 
tion is  to  pay  the  old  firm  debts  and  to  wind  up  the  old  partner- 
ship concern  by  the  payment  of  the  debts  of  such  concern  out  of 
the  partnership  assets  and  a  continuation  of  the  business,  the 
court  is  warranted  in  concluding  that  the  equity  of  the  outgoing 
partner  to  have  the  assets  of  the  firm  applied  to  the  payment  of 
the  firm  debts  is  not  changed,  and  that  the  right  of  the  creditor 
to  enforce  it  continues. 

7.  If  one  of  the  members  of  an  insolvent  firm  sells  out  his 
interest  to  an  outside  party  or  to  his  associates  and  thereby  a 
new  firm  is  formed,  which  assumes  the  debts  of  the  old  firm,  the 
intention  of  all  the  parties  being  that  the  new  firm  shall  continue 
the  business  in  substantially  the  same  way,  with  substantially 
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the  same  assets,  and  that  the  old  debts  shall  be  paid  out  of  such 
business,  and  such  new  fiirm  subsequently  makes  an  assignment 
for  the  benefit  of  creditors,  in  the  administration  of  the  assign- 
ment the  creditors  of  the  old  and  the  new  firm  may  prove  their 
claims  pari  passu,  and  be  preferred  over  individual  creditors  of 
the  members  of  such  new  firm. 

By  the  Court.      The  orders  appealed  from  are  affirmed,  and 
the  causes  remanded  for  further  proceedings  according  to  law. 

MR.  JUSTICE  NEWMAN,  Mr.  Justice  Pinney  concurring,  delivered 
the  following  dissenting  opinion  in  the  case  of  Thayer  v.  Humphrey: 
"Lottie  Thayer  was  a'creditor,  for  money  lent,  of  the  milling  copartner- 
fihip  of  J.  D.  Putnam  &  Co.  The  firm  comprised  J.  D.  Putnam  and  Al- 
fred J.  Goss.  It  was  afterward  dissolved  by  mutual  consent.  The  busi- 
ness was  thenceforward  carried  on  at  the  same  place  under  the  name  of  J. 
B.  Goss  &  Co.,  who  assumed  all  the  debts  of  J.  D.  Putnam  &  Co.  The 
firm  property  of  J.  D.  Putnam  &  Co.  was  conveyed  to  James  B.  Goss, 
who  alone  carried  on  the  business,  under  the  name  of  J.  B.  Goss  &  Co. 
Thayer  took  the  note  of  J.  B.  Goss  &  Co.  for  her  claim  against  J.  D. 
Putnam  &  Co.,  and  surrendered  the  old  note.  She  afterward  recovered 
a  judgment  on  her  new  note,  against  James  B.  Goss  and  Alfrtni  J.  Goss, 
in  form  joint  and  several.  The  trial  court  found  that  Alfred  J.  Gosa 
was  not  a  partner  with  James  B.  Goss  in  the  firm  of  J.  B.  Goss  &  Co., 
but  that  he  was  liable  to  Thayer  by  reason  of  his  being  held  out  to  her 
as  a  partner.  Both  Alfred  J.  Goss  and  James  B.  Goss  are  insolvent, 
and  have  made  assignments  for  the  benefit  of  their  creditors.  Alfred 
J.  Goss  assigned  to  H.  L.  Humphrey,  the  respondent;  James  B,  Goss 
to  one  Weld.  The  assignment  of  James  B.  Gosa  includes  all  that  re- 
mains of  the  property  which  was  of  J.  D.  Putnam  &  Co.  No  mention 
is  made  in  either  assignment  of  partnership  property.  J.  D,  Putnam 
also  is  insolvent.  Thayer  filed  her  claim, "based  on  her  judgment,  with 
the  respondent.  It  is  stipulated  that  her  original  claim  has  become 
merged  in  this  judgment.  The  respondent  filed  objections  to  the  claim. 
The  court  held  that  she  must  first  go  against  the  partnership  assets,  and 
could  not  go  against  the  individual  assets  of  Alfred  J.  Goss  until  hig 
separate  creditors  were  paid.     From  this  order  Thayer  appeals. 

"The  rule  is  fully  settled,  in  the  administration  of  the  assets  of  insol- 
vents, that  the  partnership  debts  are  primarily  payable  out  of  the  part- 
nership assets,  and  are  entitled  to  a  preference  over  the  individual  debts 
of  the  insolvent:  and  so,  in  the  reverse  case,  the  individual  debts  are 
primarily  payable  out  of  the  individual  assets  of  the  insolvent,  and 
l)08se8S  a  like  preference.  The  surplus,  only,  after  satisfying  such  pri- 
orities, can  be  reached  by  the  other  class  of  debts.  For  this  purpose, 
the  joint  estate  and  the  separate  estate  of  the  insolvent  constitute  sep- 
arate funds,  to  be  administered  separately:  Story  on  Partnership,  7th 
ed.,  sec.  376;  17  Am.  &  Eng.  Ency.  of  Larw,  1202,  and  cases  cited  in  note 
1 :  Parsons  on  Partnership,  4th  ed.,  sec.  382:  note  to  McCulloh  v.  Dash- 
Vsll,  18  Am.  Dec.  271;  Murrill  v.  Neill,  8  How.  414;  Curtis  ▼.  Wood- 
ward, 58  Wis.  499;  46  Am.  Kep.  647. 

"There  are  certain  exceptions  to  this  rule,  which  goto  prove  and 
Moertain  it.    One  such  exception,  which  is  as  well  settled  as  the  rulo 
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itself,  is  the  case  where  there  are  no  partnership  assets  to  be  admin- 
istered and  no  living  solvent  partner.  Where  there  are  no  partnership 
assets  to  be  administered  and  no  living  solvent  partner,  then  the  joint 
creditor  is  entitled  to  share  pari  passu  with  the  individual  creditors  of 
the  separate  estate:  Story  on  Partnership,  7th  ed.,  sec.  378;  17  Am.  & 
Eng.  Ency.  of  Law,  1205,  and  cases  cited  in  note  4;  Curtis  v.  Wood, 
ward, 58  Wis.  499;  46  Am.  Kep.  647;  Parsons  on  Partnership,  4th  ed.j 
eec.  384,  note  1. 

"In  the  instant  case,  there  was,  in  fact,  no  partnership.  There  are 
no  partnership  assets.  There  is  no  living  solvent  partner.  The  case 
seems  to  come  clearly  within  the  exceptions  to  the  rule  as  above  stated. 
There  was  no  partnership.  The  trial  court  so  decided,  and  that  is  con- 
clusive here.  The  fact  that  there  was  no  partnership  is  absolute  proof 
that  there  are  no  partnership  assets.  It  is  undisputed  that  J.  D.  Put- 
nam, Alfred  J.  Goss,  and  James  B.  Goss,  all  the  debtors  involved  in  the 
controversy,  are  all  and  each  insolvent. 

"J.  D.  Putnam  conveyed  all  his  interest  in  the  partnership  property 
of  J.  D.  Putnam  &  Co.,  in  November,  1891,  to  Alfred  J.  Goss.  Alfred 
J.  Goss  conveyed  the  entire  property  to  James  B.  Goss.  James  B.  Goss 
assigned  the  entire  property  for  the  benefit  of  his  creditors,  Alfred  J. 
Gobs  has  assigned  all  his  property  for  the  benefit  of  his  creditors.  There 
is  absolutely  no  property  in  existence  which  anyone  claims  to  be  part- 
nership assets  of  James  B.  Goss  and  Alfred  J.  Goss.  To  require  the 
petitioner  to  pursue  for  her  remedy  any  such  supposititious  partnership 
assets  is  to  mock  her  with  the  delusive  promise  of  a  remedy  which  must 
inevitably  disappoint  the  expectation  which  it  fosters. 

"The  circumstance  that  the  property  which  James  B.  Goss  assigned 
for  the  benefit  of  his  creditors  is,  in  part,  the  same  property  which  was 
once  the  firm  property  of  J.  D.  Putnam  &  Co.,  is  of  no  significance. 
No  equity  of  the  creditors  of  J.  D.  Putnam  &  Co.  followed  this  property 
into  the  hands  of  James  B.  Goss.  There  is  no  hint  of  bad  faith  in  the 
transfer,  or  that  it  was  made  in  contemplation  of  insolvency.  The  rights 
of  creditors  in  the  assets  of  a  partnership  must  be  worked  out  through 
the  equities  of  the  partners.  If  the  partner  has  no  right,  the  creditor 
has  none.  The  right  of  the  partners  is,  in  effect,  a  right  to  share  in  the 
surplus  left  after  discharging  all  the  firm  debts.  Each  partner  has  the 
right  to  require  all  the  firm  assets  to  be  applied  to  the  payment  of  the 
firm  debts;  for  so,  only,  can  his  liability  in  solido  for  them  be  dimin- 
ished. But  this  right  of  a  partner  is  property  which  can  be  sold  and 
transferred.  It  is  effectually  sold  and  transferred  by  a  sale  and  trans- 
fer, in  good  faith,  of  all  his  interest  in  the  firm  property,  whether  to 
his  partner  or  to  a  stranger.  Such  a  sale  and  transfer  dissolves  the 
partnership  and  extinguishes  every  right  which  the  retiring  partner  had 
in  the  firm  property,  including  the  right  to  require  it  to  be  applied  to 
the  payment  of  firm  debts,  unless  such  right  is  preserved  by  the  terms 
of  the  sale:  Story  on  Partnership,  7th  ed.,  sees.  307,  358,  360;  Bates  on 
Partnership,  sees.  528,  540,  550-552;  Parsons  on  Partnership,  4th  ed., 
sees.  178,  246,  248,  394,  note  1,  on  page  330,  and  cases  cited;  Collyer  on 
Partnership,  Perkins'  ed.,  sec.  894,  904,  905;  Lindley  on  Partnership, 
Am.  ed.,  with  Andenreid's  notes,  1888,  407,  765;  35  Cent.  L.  J.  418, 
and  cases  cited  in  note  3,  on  page  421;  17  Am.  &  Eng.  Ency.  of 
Law,  970-975,  and  cases  cited  in  note  3;  Case  v.  Beauregard,  99  U.  S. 
119;  Fitzpatrick  v.  Flannagan,  106  U.  S.  648;  Huiskamp  v.  Moline  etc. 
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Co.,  121  U.  S.  310,  323;  Baker's  Appeal,  21  Pa.  St.  76;  59  Am.  Dec. 
752;  Ladd  ▼.  Griswold,  9  111.  25;  46  Am.  Dec.  443;  In  re  Lloyd,  22  Fed. 
Bep.  88;  Saundera  v.  Reilly,  105  N.  Y.  12;  59  Am.  Rep.  742;  Davis  y. 
Preaident  etc. of  Hudson  Oaaal  Co.,  109  N.  Y.  47;  4  Am.  St.  Bep.  418; 
Robb  V.  Madge,  14  Gray,  534.  The  effect  is  the  same  where  the  remain- 
ing partner  or  other  purchaser  assumes  the  debts  of  the  firm.  This  is 
a  personal  contract  only,  and  leaves  the  retiring  partner  in  the  condition 
of  an  unsecured  creditor:  Bates  on  Partnership,  sec.  528;  Story  on  Part- 
nership, 7th  ed.,559;  17  Am.  dc  Eng.  Ency.  of  Law,  975;  Robb  v. 
Mudge,  14  Gray,  534.  Such  sales  of  a  partner's  interest  in  firm  prop- 
erty are  presumed  to  be  valid:  Kimball  v.  Thompson,  13  Met.  283. 
The  authorities  are  nearly  uniform.     Only  a  few  cases  are  out  of  line. 

"These  considerations  seem  to  show  sufficiently  that  there  are  no  joint 
assets  of  Alfred  J.  Goss  and  James  B.  Goss,  and  bo  that  the  petitioner 
has  the  right  to  go  against  the  individual  assets  of  either  in  the  hands 
of  their  respective  assignees.  The  case  properly  ends  here.  This  covers 
all  the  issues  tried  and  on  which  there  was  evidence.  Whatever  else  is 
decided  is  in  the  absence  of  necessary  parties,  and  is  based  upon  infer- 
ence and  conjecture  instead  of  evidence.  The  property  which  the  court 
says  is  subject  to  the  petitioner's  claim,  as  the  joint  property  of  the  two 
Gosses,  is  now  actually  in  the  possession  of  the  assignee  of  James  B. 
Goss  for  the  benefit  of  his  iniividual  creditors.  It  is  held  for  them, 
and  is  claimed  by  them.  But  they  have  not  been  represented  in  this 
proceeding,  nor  their  rights  investigated.  No  opinion  of  their  rights,' 
volunteered  in  their  absence,  is  binding  on  them.  When  the  petitioner 
present!)  her  claim  for  proof  against  these  assets,  she  meets  a  fresh  con- 
test with  these  new  creditors.  And  it  may  not  be  so  easy  to  put  them 
down,  being  present,  as  when  they  are  absent.  It  is  easy  to  put  the 
absent  in  the  wrong.  Les  absents  ont  toujours  tort.  Whether  she  has 
a  remedy  againqt  those  assets  can  only  be  known  at  the  end  of  that 
contest. 

"  It  may  be  true— it  is  not  necessary  to  question  it— that  Alfred  J. 
Goss  is  estopped,  as  against  this  petitioner,  to  deny  that  he  was  a  part- 
ner with  James  B.  Goss,  and  that  these  were,  in  fact,  partnership  assets. 
But  this  does  not  aid  the  petitioner,  nor  bring  her  nearer  to  a  remedy 
•gainst  these  assets,  until  it  is  also  established  that  James  B.  Goss  and 
his  individual  creditors  are  bound  by  a  like  estoppel.  That  cannot  be 
established  in  this  proceeding,  because  neither  the  necessary  parties 
•re  before  the  court,  nor  the  evidence  by  whiuh  it  is  to  be  established. 
And  there  is  great  danger  of  doing  the  petitioner  an  irreparable  wrong 
if,  with  so  little  knowledge  of  the  actual  situ  ition,  her  remedy  is  lim- 
ited by  the  court  to  those  assets;  for,  at  the  best,  it  is  but  •  desperate 
chance. 

"It  is  sftid  that  James  B.  Goss  is  also  estopped  to  deny  the  alleged 
partnership  and  the  joint  ownership  of  the  property  used  in  it.  But 
the  court  has  not  listened  yet  to  James  B.  Goss'  side  of  that  question. 
It  is  assumed,  without  proof,  that  he  permitted  Alfred  J.  Goss  to  hold 
himself  out  as  a  partner,  and  the  property  and  business  as  partnership 
property  and  business.  Certainly,  the  other  side  of  this  question  should 
have  an  opportunity  to  be  heard  before  any  person's  riglits  should 
be  limited  or  destroyed  by  a  decision  of  it.  In  truth,  it  is  neither 
alleged  nor  shown— as,  indeed,  it  could  not  well  be,  in  the  absence  of 
proper  parties — that  James  B.  Goss  did,  in  fact,  bold  out  Alfred  J.  Goss 
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as  a  partner,  or  as  having  an  interest  in  the  property  or  business;  while 
it  does  appear  that  he  conducted  the  business  alone,  and  had  the  sole 
ostensible  possession  of  the  property  and  business,  while  Alfred  J.  Gosa 
lived  in  another  city,  miles  away,  and  had  no  apparent  connection  with 
the  business. 

"Apparently,  the  principal  part,  if  not  all,  of  the  ostensible  property 
used  by  James  B.  Goss  in  conduct  of  the  business,  was  the  mill  itself. 
It  may  be  a  question  of  some  ditticulty  whether  the  bare  occupation  of 
the  mill  for  the  purpose  of  carrying  on  the  business,  without  a  positive 
representation  of  ownership,  could  estop  any  person  to  claim  ownership 
of  it  according  to  the  true  recorded  title.  Mere  occupation  of  real  estate 
by  carrying  on  a  business  in  it  must  create  a  very  slight,  if  any,  pre- 
sumption that,  tho  occupant  is  the  owner;  for,  perhaps,  a  majority  of 
the  business  of  the  country  is  carried  on  in  rented  premises.  It  has 
not  been  claimed  before,  so  far  as  known,  that  the  mere  occupancy  of 
real  estate  by  a  business  created  any  presumption  against  its  owner  that 
he  was  a  partner  to  the  business  being  carried  on  in  his  property;  and 
no  case  has  been  found  which  holds  that  the  mere  occupancy  of  real 
estate  by  a  business  creates  any  estoppel  against  the  owner  to  claim  his 
own. 

"But  it  is  not  very  important  whether  James  B.  Gosa  shall,  when  the 
question  is  presented,  be  held  to  be  estopped  or  not.  A  much  more 
important  question  will  be  whether  his  individual  creditors  are  estopped 
from  claiming  that  these  assets,  which  are  in  the  hands  of  his  assignee 
for  their  benefit,  were  really  his  individual  assets.  No  one  questions 
that  they  were  his  individual  assets  in  law,  and  they  are  his  individual 
assets  in  equity  unless  these  individual  creditors  are  estopped  to  claim 
them  as  such.  Now,  there  really  is  no  evidence  in  the  case  which  shows 
the  nature  of  these  debts  to  the  individual  creditors  of  James  B.  Goss. 
It  seems  to  be  assumed  by  the  majority  that  they  were  all  debts  con. 
tracted  to  persons  who  gave  credit  to  an  ostensible  partnership;  while, 
in  truth,  there  is  no  evidence  on  the  subject.  There  is  nothing  to  show 
that  these  debts  are  not  all  due  to  persons  who  dealt  with  him  in  good 
faith,  relying  upon  his  apparent  sole  responsibility  from  the  possession 
of  this  property  and  his  sole  conduct  of  the  business.  Nor  does  it  appear 
whether  these  debts  were  contracted  in  the  milling  business,  or  wliether 
they  were  the  misfortunes  of  independent  enterprises.  In  this  condition 
of  the  case,  it  certainlj'  cannot  be  prudent  to  decide  this  question  of 
which  set  of  creditors  have  the  superior  equity  of  these  assets.  It  is 
sufficient  to  decide  such  questions  as  have  been  tried  before  the  trial 
court  between  the  parties  who  were  then  before  the  court,  and  which 
are  before  this  court,  upon  the  appeal.  If  there  are  bona  fide  indi- 
vidual creditors,  they  may  not  be  estopped  to  claim  according  to  the 
true  legal  title  of  the  assets,  although  their  debtor  be  so  estopped :  Bates 
on  Partnership,  sec.  105,  and  cases  cited  in  note  1,  p.  123. 

"The  case  really  made  shows  that  there  are  no  joint  assets,  practi- 
cally, available  to  the  petitioner.  If  there  are  any,  they  are  desperate 
and  nominal  only.  It  is  not  equity  to  relegate  the  petitioner  to  them 
for  her  only  remedy,  for  it  is  not  expected  that  there  will  be  a  surplus 
in  either  separate  estate  after  the  individual  creditors  are  paid.  It  is  a 
forlorn  hope.  She  should  be  permitted  to  share  pari  passu  with  the 
individual  creditors  of  Alfred  J.  Gosa." 
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MR.  JUSTICE  NEWMAN,  Mr.  Justice  Pinney  concurring,  delivered 
the  following  dissenting  opinion  in  the  case  of  Davies  v.  Hunaphrey: 
"This case  arises  out  of  the  same  failures  and  assignments  as  Thayer  ▼. 
Humphrey,  but,  insoraeof  its  circumstances,  differs  from  that  case.  The 
appellant  was  also  a  creditor  of  J.  D.  Putnam  &  Co. ,  but  he  did  not  accept 
of  J.  B.  Goss  &  Co.  as  a  substitute  for  his  original  debtor.  So  he  is  not 
•  creditor  of  either  James  B.  Goss  or  J.  B.  Gogs  &  Co.  j  and  neither  are 
in  any  way  liable  for  his  claim.  The  appellant  seeks  to  prove  his  claim 
against  the  estate  of  Alfred  J.  Goss  in  the  bands  of  his  assignee  for  the 
benetit  of  his  creditors.  It  is  answered  to  his  application:  'Your  rem- 
edy is  against  the  assets  of  James  B.  Goss,  which  are  in  the  hands  of 
his  assignee  for  the  benefit  of  his  creditors.'  And  so  he  ia  turned  away. 
It  is  not  claimed  that  there  are  any  firm  assets  of  J.  D.  Putnam  &  Co. 
in  existence,  nor  that  either  partner  is  solvent,  nor  thai  the  transfer  to 
J.  B.  Goss  &  Co.  did  not  pass  the  legal  title  to  all  the  assets  of  J.  D. 
Putnam  &  Co.  to  J.  B.  Goss  &  Co.  But  it  is  held  that  the  right  of  the 
partners  to  have  these  assets  applied  first  to  the  payment  of  the  debts 
of  the  firm  was  reserved  by  the  terms  and  conditions  of  the  transfer. 
This  is  believed  to  be  without  a  shadow  of  foundation  in  fact.  It  is  put 
upon  the  ground  that  the  transaction  was  for  the  purpKise  of  applying 
the  assets  of  the  firm  to  the  payment  of  its  debts;  and  this  in  the  teeth 
of  all  the  evidence.  The  firm  of  J.  D.  Putnam  &  Co.  was  composed  of 
J.  D.  Putnam  and  Alfred  J.  Goss.  Both  partners  signed  and  published 
a  notice  of  the  dissolution  of  the  firm,  in  which  the  public  was  notified 
that  the  same  business  would  be  continued  by  J.  B.  Goss  &  Co..  who 
assumed  all  the  debts  of  the  firm;  and  the  same  business  was,  in  fact, 
carried  on  at  the  sime  place  by  J.  B.  Goss  &  Co.  for  two  years  and  up- 
war<i.  It  does  not  seem  necessary  to  say  that  the  intent  to  have  the 
business  carried  on  with  the  same  property  is  incompatible  with  the 
purpose  to  have  the  property  applied  to  the  payment  of  the  debts.  The 
greater  part  of  the  property  received  by  J.  B.  Goss  &  Co.  was  the  grist- 
mill itself.  J.  B.  Goss  &  Co.  got  nothing  of  value  for  the  promise  to 
pay  the  debts  of  the  old  firm,  unless  they  got  the  right  to  carry  on  the 
business  with  the  property  received  from  the  old  firm.  The  real  inten- 
tion of  the  transaction  is  obvious.  It  was  to  make  •  novation  of  the 
debts  of  the  old  firm — to  substitute  a  new  debtor  in  place  of  the  old  one. 
This  was  not  altogether  effected,  because  some  of  the  old  creditors  did 
not  consent  to  the  substitution.  If  the  purpose  was  to  apply  the  firm 
property  to  the  payment  of  firm  debts,  the  obvious  way  to  make  the 
purpose  effectual  was  to  make  an  assignment  of  it  for  the  benefit  of  the 
firm's  creditors.  It  seems  that  this,  clearly,  was  the  ordinary  case  of  a 
transfer  of  the  firm's  assets  for  the  purpose  of  a  novation.  In  such  a 
case,  all  are  agreed  that  the  partners  of  the  old  firm  lose  their  equity  to 
have  the  assets  transferred  applie<l  to  the  payment  of  the  debts. 

"This  case,  too,  ia  decided  in  the  absence  of  parties  and  evidence 
necessary  to  its  final  disposition.  The  other  side  is  not  heard,  as  it  must 
be  before  it  can  be  bound  by  the  decision.  Non  constat  that,  when 
these  parties  and  their  evidence  are  heard,  J.  D.  Putnam  <fc  Co.  will  be 
found  estopped,  as  against  the  creditors  of  J.  B.  Goss  &  Co.,  from  claim* 
ing  any  right  in  this  property  of  which  they  have  held  out  J.  B.  Gou  & 
Go.  to  be  the  owners. 

"The  appellant,  on  the  case  as  it  now  appears,  thoald  be  admitted  to 
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share  pari  paBsu  with  the  individual  creditors  of  Alfred  J.  Gosa,  on  the 
authorities  cited  in  the  dissenting  opinion  in  Thayer  v.  Humphrey." 


PARTNERSHIP—  INSOLVENT  —  APPLICATION  OF  ASSETS.— 
In  settling  the  affairs  of  a  partnership  where  loss  must  result  to  one  or 
several  classes  of  creditors,  courts  of  equity  will  first  apply  partner- 
ship assets  to  the  payment  of  the  partnership  liabilities,  and  the 
separate  or  individual  assets  to  the  payment  of  the  individual  liabil- 
ities: See  monographic  note  to  Smith  v.  Smith,  43  Am.  St.  Rep.  364, 
367,  on  the  rights  and  remedies  of  partnership  creditors. 

Partnership  creditors  have  no  lien  upon  the  firm  property.  Each 
partner  has  a  lien  or  equity  on  such  property;  and  the  creditors  of  the 
firm,  by  appropriate  proceedings  in  court,  may  avail  themselves  of  that 
equity  through  him,  but  not  otherwise:  Carver  Gin  etc.  Co.  v.  Bannon, 
85Tenn.  712;  4  Am.  St.  Rep.  803;  Goldthwaite  v.  Janney,  102  Ala.  431; 
48  Am.  St.  Rep.  56;  Manhattan  Ins.  Co.  v.  Webster,  59  Pa.  St.  227;  98 
Am.  Dec.  332;  Backus  v.  Murphy,  39  Pa.  St.  397;  80  Am.  Dec.  531. 
But  it  is  only  where  the  partnership  is  dissolved  by  death,  or  the  bank- 
ruptcy of  the  firm,  that  the  lien  of  the  partnership  creditors  can  arise. 
If  there  are  no  net  assets  of  the  joint  estate,  that  is,  nothing  remaining 
after  paying  the  expenses  of  properly  settling  the  estate,  the  firm  credit- 
ors may  prove  against  the  separate  estates  of  the  partners  pari  passu 
with  the  individual  creditors;  and,  since  the  firm  has  a  claim  against 
the  partners,  it  cannot  be  said  to  have  no  assets,  unless  there  are  no 
solvent  partners.  In  order  to  come  on  the  separate  estate,  tlie  joint 
creditors  must,  therefore,  prove  that  there  are  no  joint  assets,  and  no 
solvent  partner,  and  may  then  do  so:  Parsons  on  Partnership,  4th  ed., 
478,  note,  and  cases  there  cited;  note  to  Smith  v.  Smith,  43  Am.  St. 
Rep.  369;  Curtis  v.  Woodward,  68  Wis.  499;  46  Am.  Rep.  647;  Hund- 
ley  V.  Farris,  103  Mo.  78 ;  23  Am.  St.  Rep.  863.  Contra,  that  even  then 
the  joint  creditors  cannot  come  on  the  separate  assets:  Warren  v.  Farm- 
er, 100  Ind.  593 ;  Howe  v.  Lawrence,  9  Cush.  553 ;  57  Am.  Dec.  68 ;  In  re 
Gray,  111  N.  Y.  404,  A  bona  fide  sale,  for  a  valuable  consideration,  by 
one  partner  to  another,  of  all  the  partnership  effects,  is  valid,  and  the 
property  so  conveyed  becomes  the  separate  estate  of  the  purchaser,  al- 
though the  firm  and  both  partners  are  at  the  time  insolvent:  Howe  v. 
Lawrence,  9  Cush.  553;  57  Am.  Dec.  68.  If  one  partner  buys  the  interest 
of  his  copartners  in  the  firm,  agreeing  to  pay  the  firm  debts,  the  property 
of  the  firm  remains  bound  for  such  debts  just  as  before  the  sale :  Conroy 
V.  Woods,  13  Cal.  626 ;  73  Am.  Dec.  605.  A  transfer  of  the  interest  of  one 
partner  to  a  third  person  does  not  deprive  the  other  members  of  the  firm 
of  their  right  to  insist  that  the  partnership  property  be  applied  to  the  pay- 
ment of  the  partnership  debts.  Hence,  the  creditors  of  a  partnership  have 
the  same  right  to  pursue  the  property  as  before  the  transfer  was  made: 
Note  to  Smith  v.  Smith,  43  Am.  St.  Rep.  375.  A  person  who,  not  be- 
ing a  partner,  in  fact,  suffers  himself  to  be  held  out  to  the  public  or  to 
individuals  as  a  partner,  thereby  renders  himself  liable  as  a  partner 
to  any  one  who,  in  ignorance  of  the  real  facts,  has  been  misled  or  in- 
jured by  contracting  on  the  faith  of  his  conduct:  See  monographic  note 
to  Hahlo  V.  Mayer,  22  Am.  St.  Rep.  757,  on  the  liability  of  one  held  out 
as  a  partner:  Webster  v.  Clark,  34  Fla.  637;  43  Am.  St.  Rep.  217; 
Fletcher  v.  Pullen,  70  Md,  205;  14  Am.  St.  Rep.  355,  and  note  showing 
that  a  partner  who  has  actually  letired  from  the  firm  may  still  be  held 
liable  as  such  to  persons  who  have  no  notice  of  his  withdrawal.  If  one 
who  has  carried  on  business  alone,  under  a  firm  name,  sells  the  busi- 
ness to  his  son,  who  continues  the  business  under  the  same  name,  the 
former  is  liable  for  goods  purchased  by  the  latter  from  an  actual  dealer 
with  the  former,  who  has  no  knowledge  or  notice  of  the  transfer:  fil- 
ter son  v.  Leeds,  97  Ind.  336;  49  Am.   Rep.  458.    If  parties  represent 
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themaelvea  as  partners,  persons  who  deal  with  them  aa  such  are  en- 
titled to  have  the  property  used  in  the  business  applied  to  the  payment 
of  their  debts  in  preference  to  the  individual  debts  of  those  represent- 
ing themBelvea  as  partners:  Note  to  Bixler  v.  Kreage,  47  Am.  St.  Ben. 
924.  ^ 


Smith  v.  Milwaukee  Builders  and  Traders'  Ex- 
change. 

[91  Wisconsin,  360,] 

MASTER  AND  SERVANT— INDEPENDENT  CONTRACTORS. 
Contractors  who  have  apreed  to  erect  a  building,  of  certain  materiala, 
and  according  to  fixed  plans  and  specifications,  are  indei>endeut  con- 
tractors, although  the  work  is  to  be  performed  under  the  inspectiin,  and 
to  the  satisfaction,  of  architects,  acting  as  agents  of  the  owner.  The 
owner  of  the  building  is  not  liable  for  the  negligence  of  the  employ^ 
of  the  contractors,  whereby  a  brick  falls  from  the  uncompleted  building 
and  injures  one  who  is  passing. 

MUNICIPAL  CORPORATIONS— ORDINANCES  RESPECTING 
CONSTRUCTION  OF  BUILDINGS.  — A  municipality  has  authority, 
under  a  city  charter  giving  the  common  council  power  "  to  control  and 
regulate  the  construction  of  building,"  "  to  control  and  regulate 
streets,"  "  to  regulate  the  manner  of  using  the  streets  and  pavementa." 
etc.,  to  pass  an  ordinance  that  "any  owner  or  contractor  who  shall  here- 
after build,  or  cause  to  be  built,"  any  building  abutting  on  a  public 
sidewalk  shall,  after  the  completion  of  the  first  story,  cause  a  roofed 
passageway  to  be  built  in  front  of  the  building,  upon  the  sidewalk, 
under  pain  of  a  certain  fine  or  imprisontnent.  Such  an  ordinance  is 
reasonable,  and  has  the  force  of  a  law  requiring  both  the  owner  and  con- 
tractor to  construct  the  covered  way  when  it  is  required. 

MUNICIPAL  CORPORATIONS  —  ORDINANCE  —  NEGLI- 
GENCE.— All  persons  who  are  required  bv  an  ordinance  to  construct  a 
covered  way  next  to  a  building  which  is  being  erected  adjacent  to  a  side- 
walk in  a  city,  are  guilty  of  negligence,  if  they  fail  to  do  so,  and  are  lia- 
ble to  one  traveling  on  the  sidewalk,  in  the  exercise  of  ordinary  care, 
who  is  injured  by  reason  of  such  negligence. 

NEGLIGENCE— PLEA  OF  INDEPENDENT  CONTRACT. — 
The  nonperformance  of  a  duty  imposed  by  an  ordinance  requiring  build- 
ers to  construct  a  covered  way  next  to  a  building,  which  is  being  erected 
adjacent  to  a  sidewalk  in  a  city,  cannot  be  excused  by  the  plea  of  an  in- 
dependent contract  whereby  another  agrees  to  perform  the  duty. 

BUILDING  CONTRACTS. -THE  WORD  "  CONTRACTOR."  in 
an  ordinance  requiring  any  owner  or  contractor  who  erecta  a  building 
adjacent  to  a  sidewalk  in  a  city  to  construct  a  covered  way  next  to  the 
building,  applies  not  only  to  contractors  for  the  walls  and  brickwork, 
V)ut  also  to  a  separate  contractor  for  the  iron  work,  consisting  of  girders, 
I)eam8,  and  floor  joists,  and  which  constitute  an  integral  and  substantial 
part  of  the  building. 

DAMAGES— FUTURE  PAIN  AND  SUFFERING.— In  an  action 
for  personal  injuries,  the  future  pain  and  suffering  for  which  a  recovery 
may  be  had  is  that  only  which  the  plaintiff  is  reasonably  certain  to  eu- 
dore. 

NEGLIGENCE— MISLEADING  INSTRUCTION.— In  an  action 
for  personal  injariee,  it  is  misleading  to  instruct  the  jury  that  the  plain- 
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tiff,  being  in  a  place  of  danger,  is  not  chargeable  with  contributory  neg- 
ligence because  he  did  not  use  the  best  means  of  escaping,  when  warn^, 
where  he  denies  having  received  any  warning,  and  the  evidence  shows 
that  he  did  not  understand,  or  know,  that  he  was  in  any  danger,  and 
did  not  adopt  any  course  of  action  in  the  presence  of  imminent  danger  or 
sudden  peril. 

A  DEPOSITION  cannot  be  used  on  the  trial  of  a  case  against  de- 
fendants who  were  not  parties  to  the  action  when  the  deposition  was 
taken. 

WITNESSES— NEGATIVE  TESTIMONY  —  ERRONEOUS  IN- 
STRUCTION.— Testimony  which  is  positive  in  form  may  amount  merely 
to  negative  testimony.  Hence,  an  instruction  that  negative  testimony 
is  confined  to  that  of  a  witness  who,  though  present  at  a  transaction, 
says  that  he  did  not  see  or  did  not  hear,  is  erroneous,  as  such  a  rule  is 
too  limited. 

WITNESSES— POSITIVE  AND  NEGATIVE  TESTIMONY  — 
ERRONEOUS  INSTRUCTION.— It  is  erroneous  to  charge  that  the  posi- 
tive testimony  of  a  witness  to  the  existence  of  a  certain  thing  and  the 
testimony  of  another  witness  that  such  a  thing  did  not  exist,  are  equally 
credible. 

Action  to  recover  damages  for  injuries  to  the  person  of  the 
plaintiff,  caused  'by  the  falling  of  a  brick  from  the  top  of  the 
fourth  story  of  a  partially  completed  building  in  the  city  of  Mil- 
waukee, owned  by  the  defendant,  the  Milwaukee  Builders  & 
Traders'  Exchange.  The  accident  happened  about  8  o'clock  on 
Monday  morning,  April  18,  1892.  The  defendant  exchange,  at 
the  time  of  the  accident,  was  constructing  a  five-story  brick  and 
iron  building,  and  the  defendant  Neff  had  contracted  with  the 
exchange  to  build,  and  was  then  engaged  in  building,  the  ma- 
sonry of  the  building,  and  had  completed  the  walls  to  the  top 
of  the  fourth  story.  The  defendants  Bayley,  who  were  copart- 
ners, had  contracted  with  the  exchange  to  put  in  place  the  struct- 
ural iron.  Both  Neff  and  the  Bayleys  were  performing  the 
work  undertaken  by  them  under  separate  and  independent  con- 
tracts with  the  exchange,  and  each  contract  provided  that  the 
contractor  should  well  and  sufficiently  perform  and  finish  his 
work  "under  the  direction,  and  to  the  satisfaction,  of  Ferry  & 
Clas,  architects,  acting  as  agents  for  the  owner."  Each  contract 
also  provided  for  the  inspection  of  the  work  by  the  architects  and 
their  employes.  On  the  Saturday  previous  to  the  accident,  the 
walls  of  the  building  were  in  readiness  for  the  iron  girders  to  be 
put  in  place  to  support  the  floor  of  the  fifth  story.  Neff's  men, 
upon  leaving  the  work  Saturday  night,  put  canvas  upon  the  walls 
of  the  building,  with  loose  bricks  thereon  to  hold  it  in  place. 
These  men  were  not  at  work  on  the  following  Monday  morn- 
ing, but  the  Bayleys  then  commenced  to  put  the  iron  gird- 
ers in  place  for  the  fifth  story,  and  to  hoist  girders  and 
beams  to  the  top  of  the  fourth  story  by  a  derrick,  and  the< 
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plaintiff,  while  passing  along  the  sidewalk  on  Fifth  street, 
about  six  feet  from  the  building,  was  struck  on  the  head  l\v  a 
brick,  -which,  from  some  cause,  fell  from  the  top  of  the 
building,  and  which  fractured  the  plaintiff's  skull  and 
severely  injured  her.  The  plaintiff  was  a  womam  about 
thirty  years  old.  She  claimed  that  all  of  the  defendants  were 
liable  for  her  injuries,  by  reason  of  negligence.  There  was  in 
force,  at  the  time  of  the  accident,  an  ordinance  of  the  city  of  ]^Iil- 
wankee,  which  was  introduced  in  evidence,  and  which  provided, 
in  sulistance,  that  any  owner  or  contractor  who  should  erect  a 
building  within  the  fire  limits  of  the  city  of  Milwaukee,  abut- 
ting upon  any  sidewalk,  should,  after  the  completion  of  the  first 
etory  of  the  building,  cause  a  passageway  to  be  laid  in  front  of 
the  building,  upon  the  sidewalk,  and  cause  the  same  to  be  roofed 
at  a  height  not  less  than  ten  feet.  The  ordinance  also  proWded 
that  a  failure  to  connply  with  it  should  be  punished.  As  to 
whether  there  were  any  guards  or  barriers  placed  at  the  north 
and  south  ends  of  the  wall,  the  evidence  was  conflicting,  but  it 
•was  admitted  that  no  roof  had  been  placed  over  the  sidewalk  on 
Fifth  street.  The  jury  rendered  a  special  verdict  in  which  it  was 
found  tliat  no  guards  or  barriers  were  placed  at  the  north  and 
south  ends  of  the  wall;  that  the  brick  which  fell  and  injured  the 
plaintiff  was  a  loose  one  placed  on  canvas  covering  the  wall  or 
pier,  and  that  it  was  caused  to  fall  by  the  men  who  were  at  work 
hoisting  the  iron  upon  the  building;  that  the  defendants,  the 
Milwaukee  Builders  &  Traders'  Exchange  and  Max  Neff,  were 
guilty  of  negligence,  or  want  of  ordinary  care,  which  wns  the 
proximate  cause  of  tlie  injury;  that  the  Bayleys  were  guilty  of 
wiant  of  ordinary  care  which  contributed  to  the  injury;  and  that, 
if  the  court  should  be  of  the  opinion  that  the  plaintiff  was  enti- 
tled to  recover,  she  was  entitled  to  five  thousand  dollars  damages. 
There  was  a  judgment  for  the  plaintiff  against  all  of  the  defend- 
ants, and  each  appealed  separately. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas,  for  the  appellant 
the  Milwaukee  Builders  &  Traders'  Exchange. 

Van  Dyke  &  Van  Dyke,  for  the  appellant  Neff. 

George  E.  Sutherland,  and  Rogers  &  Mann,  for  the  appellaati 
the  Bayleys. 

Austin  &  Fehr,  for  the  respondent. 

»"  WINSl.OW,  J.     The  claim  made  by  the  defendant,  the 
Milwaukee  Builders    &  Traders'  Kxcliange,  the   owner   of    th« 
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building,  that  Neff  and  the  Bayle3-s  were  independent  contract- 
ors, seems  to  us  well  founded.  It  is  true  that  in  their  contracts 
it  is  provided  that  the  work  is  to  be  performed  under  the  direc- 
tion and  to  the  satisfaction  of  the  architects,  acting  as  agents  of 
the  owner,  but  it  is  entirely  certain  from  the  whole  contract  that 
this  is  simply  a  reservation  of  the  right  of  inspection.  It  is  not 
a  reservation  of  power  to  control  the  manner  of  the  work,  to 
change  materials  to  be  used,  or  prescribe  ways  and  methods  in 
which  the  work  is  to  be  carried  out.  The  contractors  have 
agreed  to  build  the  building  according  to  fixed  plans  and  specifi- 
cations, a/nd  of  certain  materials.  They  can  do  the  work  in  their 
own  manner  and  with  their  own  machinery,  providing  they  com- 
ply with  their  contract.  The  architect  can  only  require  that  the 
building  be  such  as  the  contract  demands.  He  has  no  control 
for  any  other  purpose.  We  do  not  regard  this  reservation  of  the 
right  of  inspection  of  the  work  as  changing  the  character  of  the 
contract:  Hughbanks  v.  Boston  Inv.  Co,  (Iowa,  1895),  60  N.  W. 
Eep.  640.  It  is  evident  that  the  falling  of  the  brick  was  collat- 
eral to  the  ^**^  contract,  and  was,  if  negligence  at  all,  the  result 
of  negligent  acts  on  the  part  of  some  of  the  workmen  employed 
by  the  contractors,  and  was  nat  the  necessary  or  natural  result 
of  any  act  which  the  contractors  were  employed  to  do.  In  this 
situation,  the  owner  is  not  liable,  at  least  in  the  absence  of  some 
other  distinct  ground  of  liability:  Hundhausen  v.  Bond,  36  Wis. 
29;  Hackett  v.  Western  Union  Tel.  Co.,  80  Wis.  187. 

In  the  present  case,  however,  the  plaintiff  claims  another  dis- 
tinct ground  of  liability  on  the  part  of  the  owner  of  the  build- 
ing, as  well  as  the  contractors,  arising  out  of  the  failure  to  make 
a  covered  passageway  along  the  Fifth  street  front  of  the  building, 
thus  violating  the  city  ordinance  referred  to  in  the  statement  of 
facts.  This  ordinance  was  passed  by  the  common  council  before 
the  erection  of  this  building  was  begun,  and  provides,  in  sub- 
stance, that  "any  owner  or  contractor  who  shall  hereafter  build, 
or  cause  to  be  built,"  any  building  abutting  on  a  public  sidewalk 
shall,  after  the  completion  of  the  first  story,  cause  a  roofed  pas- 
sageway to  be  built  in  front  of  the  building,  upon  the  sidewalk, 
under  pain  of  a  certain  fine  or  imprisonment.  The  power  to 
pass  this  ordinance  seems  clear.  The  charter  gives  the  common 
council  power  "to  control  and  regulate  the  construction  of  build- 
ings," "to  prevent  and  prohibit  the  erection  or  maintenance  of 
any  insecure  or  unsafe  buildings,'*  "to  control  and  regulate 
streets,"  "to  prevent  the  encumbering  of  streets  and  alleys  in 
any  manner,  and  protect  the  same  from  any  encroachment  or  in- 
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jury,"  and  "to  regulate  the  manner  of  using  the  streets  and 
pavements":  Laws  1874,  c.  184,  subc.  4,  sec.  3.  An  ordinance 
paseed  by  the  common  council,  which  is  within  its  power  to  pass 
and  is  reasonable,  has  the  effect  of  law  within  the  corporate  limits. 
This  ordinance  we  think,  is  entirely  reasonable,  and  it  was 
therefore  law  to  all  intents  and  purposes,  and  it  required  both 
the  owner  and  contractor  to  construct  a  covered  way  over  the 
sidewalk  where  this  accident  happened.  Had  ^^"^  such  a  way 
•been  constructed,  the  plaintiff  could  not  have  been  injured. 
The  failure  to  perform  this  statutory  duty  must  be  held  negli- 
gence: 2  Thompson  on  Negligence,  1232;  ^Mueller  v.  Milwaukee 
Street  Ey.  Co.,  86  Wis.  340,  and  cases  cited;  Karle  v.  Kansas  City 
etc.  R.  R.  Co.,  55  Mo.  476.  If,  by  reason  of  such  negligence, 
damage  directly  results  to  anyone  for  whose  benefit  the  law  was 
passed,  and  who  is  not  guilty  of  contributory  negligence,  a  civil 
action  for  damages  may  be  maintained:  Bott  v.  Pratt,  33  Minn. 
323;  53.  Am.  Rep.  47;  McCall  v.  Chamberlain,  13  Wis.  637.  Nor 
can  the  nonperforman'ce  of  such  a  duty  be  excused  by  the  plea 
of  an  independent  contract  by  which  another  has  agreed  to  per- 
form the  duty:  2  Thompson  on  Negligence,  904.  The  plain- 
tiff's contention  that  the  failure  to  comply  with  this  ordinance 
constituted  negligence  on  the  part  of  the  owner  and  on  the  part 
of  Neff,  who  was  the  contractor  for  the  walls  and  brickwork,  must 
certainly  be  sustained.  The  situation  of  the  Bayleys  is  somewhat 
different,  but  still  we  think  that  they  are  contractors  who  are 
building  a  building  within  the  meaning  of  the  ordinance. 
Doubtless  the  ordinance  would  not  apply  to  a  painter  or  plumb- 
er, or  a  mere  plasterer  or  decorator,  or  anyone  whose  work  does 
not  constitute  a  substantial  part  of  the  building.  But  the  iron- 
work in  this  case  is  certainly  an  integral  and  substantial  part 
of  the  building.  It  consists  of  iron  girders,  beams,  and  floor 
joists,  evidently  set  in  the  walls,  and  without  which  there  could 
be  no  building,  but  a  mere  shell.  The  mason  and  the  iron  con- 
tractor evidently  must  and  do  work  together  to  make  this  build- 
ing. The  wx)rk  of  one  seems  to  be  fully  as  important  as  that 
of  the  other,  and  neither  can  do  his  work  if  the  work  of  the 
other  is  not  done.  We  hold,  therefore,  that  the  word  "con- 
tractor," in  the  ordinanee,  applies  as  well  io  the  Bayleys  as  to 
Neff,  and  tliat  all  the  defendants  are  within  the  terms  of  the  or- 
dinance. The  ordinance  being  a  reasonable  and  valid  one,  and 
framed  to  protect  the  passenger  from  injury,  when  a  passenger 
who  is  exercising  ordinary  ^'"*  care  is  injured  by  reason  of  the 
failure  to  comply  with  its  provisions,  he  may  undoubUxlly  base 
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a  claim  of  negligence  on  account  of  such  failure  against  all  whose 
duty  it  was,  under  the  ordinance,  to  make  the  covered  way. 

These  considerations  demonstrate  that  there  was  no  error  in 
overruling  the  motions  for  nonsuit  and  the  motions  to  direct  ver- 
dicts made  by  the  several  defendants.  A  new  trial  of  the  case 
will  be  necessary,  however,  because  of  oertain  errors,  which  we 
will  briefly  state: 

1.  The  jury  were  instructed  on  the  subject  of  damages  that 
the  plaintiff  would  be  entitled  to  compensation  for  the  pain  and 
suffering  which  she  had  endured,  also  for  the  pain  which  she 
may  be  Likely  or  that  there  is  a  reasonable  probability  that  she 
will  endure  in  the  future.  This  was  error.  The  -plaintiff  is  only 
entitled  to  recover  for  such  future  pain  as  the  evidence  shows  she 
is  reasonably  oertain  to  endure:  Block  v.  Milwaukee  Street  Ry. 
Co.,  89  Wis.  371;  46  Am.  St.  Eep.  849. 

2.  The  jury  were  also  instructed  as  follows:  '1  instruct  you, 
gentlemen,  that  a  person  is  not  guilty  of  contributory  negligence 
in  a  case  where  that  person  receives  an  injury,  being  in  a  place 
of  danger,  because  that  person  does  not  exercise  his  best  judg- 
ment in  avoiding  injuiy  and  escaping  from  danger  when  warned. 
So,  if  the  plaintiff,  at  the  time  the  brick  was  seen  to  be  falling 
from  the  top  of  that  building,  was  warned  and  told  to  escape — ■ 
told  to  get  away  from  the  falling  brick — she  is  not  chargeable 
with  negligence  because  she  did  not  use  the  best  means  of  escap- 
ing from  receiving  an  injury  at  that  ti'me,  because,  being  in  a 
place  of  danger,  she  is  not  chargeable  with  negligence  if  she  did 
not  use  the  best  means  of  escaping."  This  was  misleading  in 
the  present  case,  because  no  facts  in  evidence  warrant  it.  The 
plaintiff  denies  having  received  any  warning,  and  the  evidence  of 
the  defendants'  witnesses  who  testified  to  having  shouted  at  the 
plaintiff  when  the  brick  was  falling  shows  affirmatively  that  the 
plaintiff  did  not  understand  or  know  '"^^^  that  she  was  in  any 
danger,  and  did  not  adopt  any  course  of  action  while  facing  an 
imminent  danger  or  sudden  peril.  Under  such  circumstances, 
the  charge  in  question  should  not  have  been  given. 

3.  The  defendants  Bayley  were  not  parties  to  the  suit  as  orig- 
inally brought,  and  before  they  were  made  parties  the  deposition 
of  one  Kneer  was  taken.  Upon  the  argument  of  the  case,  the 
attorney  for  the  defendant  N"eff  was  allowed,  against  objection, 
to  read  a  part  of  this  deposition  to  the  jury,  against  the  Bayleys, 
in  reply  to  the  argument  of  Mr.  Sutherland  on  behalf  of  the  Bay- 
leys.  This  was  error.  It  could  not  be  used  as  against  the  Bay- 
leys,  because  they  were  not  parties  to  the  action  when  it  was 
taken. 
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4.  The  charge  was  erroneous,  also,  when  treating  of  positive 
and  negative  testimony.  The  trial  judge  practically  told  the 
jury  that  negative  testimony  was  confined  to  that  of  a  witness 
who,  though  present  at  a  transaction,  says  that  he  did  not  see 
or  did  not  hear.  This  is  too  limited  a  rule.  Testimony  which 
is  ])ositive  in  form  may  amount  merely  to  negative  testimony: 
IJalph  v.  Chicago  etc.  Ity.  Co.,  32  Wis.  177;  U  Am.  Rep.  725; 
Draper  v.  Baker,  61  Wis.  450;  50  Am.  Rep.  143.  It  is  erroneous, 
also,  to  say  that  the  positive  t^^timony  of  a  witness  to  the  exist- 
ence of  a  certain  thing,  and  the  testimony  of  another  witness  that 
such  a  thing  did  not  exist,  are  equally  credible.  This  instruction 
ignores  every  well-settled  principle  which  is  to  be  applied  in  de- 
tennining  the  credibility  of  witnesses,  and  lays  do\ni  the  rule 
that  one  witness  will  counterbalance  another:  Draper  v.  Baker, 
61  Wis.  450;  50  Am.  Rep.  143. 

Xumerous  other  questions  were  presented  and  argued,  but  we 
think  the  general  principles  laid  down  in  this  opinion  so  far  sim- 
plify the  questions  presented  that  upon  a  new  trial  many  of  these 
questions  will  not  again  arise,  and  we  do  not  deem  it  our  duty  to 
consider  them  in  this  opinion. 

By  the  Court.  Judgment  reversed  upon  all  the  appeals,  and 
action  remanded  for  a  new  trial. 


INDEPENDENT  CONTRACTORS— NEGLIGENCE— LIABILITY. 
An  independent  contractor  is  one  who,  exercising  independent  employ- 
ment, contracts  to  do  a  piece  of  work  according  to  liis  own  methods, 
and  without  lieing  fiul)ject  to  the  control  of  his  employer,  exoj^pt  as  to 
the  result  of  his  work  :  Powell  v.  Construction  Co.,  88  Tenn.  692 ;  17  Am. 
St.  Rep.  925,  and  note;  monoi;raphic  note  to  Brown  v.  Smith,  22  Am. 
St.  Rep.  463,  showing  when  the  relation  of  master  and  servant  exists. 
Neither  an  independent  contractor  nor  his  assistants  are  the  servants 
of  the  party  with  whom  he  contracts:  Note  to  Brown  v.  Smith,  22  Am. 
St.  Rop.  463.  A  party  for  whom  work  is  done  does  not  reserve  any  con- 
trol of  those  employed  to  do  it,  nr  the  manner  in  which  it  is  done,  hy 
requiring  that  it  shall  be  done  "in  a  thorough  and  workmanlike  man- 
ner, to  the  satisfaction  of  his  chief  engineer":  Powell  v.  Construction 
Co.,  88  Tenn.  692;  17  Am,  St.  Rep.  925.  The  owner,  and  not  the  inde- 
pendent contractor,  is  liable  for  injury  arising  from  negligent  construc- 
tion of  the  work,  if  the  owner  retains  and  exercises  the  right  to  direct 
the  manner  in  which  the  details  of  the  work  siiall  he  performe<l,  hut 
the  contractor  is  liable  if  the  power  of  the  owner  to  direct  tlie  construc- 
tion is  confined  to  the  result  of  the  work  without  any  control  over  the 
manner  in  which  it  is  done:  First  Presbyterian  Congregation  v.  Smith, 
163  Pa.  St.  561 ;  43  Am.  St.  Rep.  808,  and  note.  One  who  employs  a  fit 
and  pr()i)er  piTson  as  an  independent  contractor  to  do  work  not  in  itself 
unlawful,  or  a  nuisance,  or  necessarily  attended  with  danger  to  others, 
is  not  r«'fipoiifiil)le  for  such  contractor's  negligence,  nor  for  that  of  his  sub- 
contractor or  servants:  Powell  V.  Construcrtion  Co.,  88  Tenn.  692;  17  Am. 
St.  Rep.  926;  Engel  v.  Eureka  Club.  1.37  N.  Y.  100;  33  Am.  St.  Rep. 
692,  nnd  note;  monngranhic  note  to  Blake  v.  Ferris,  65  Am.  Dec.  318,  on 
the  liability  of  an  employer  for  the  acts  or  aegligence  of  a  contractor. 
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But  there  is  an  exception  to  the  rule  that  the  negligence  of  an  independ- 
ent contractor  is  not  ordinarily  chargeable  to  his  employer ;  and  this  ex- 
ception exists  in  the  case  of  statutory  duties  imposed  on  individuals  or 
corporations  from  which  they  cannot  acquire  exemption  by  delegating 
performance  to  another,  and  of  contracts  for  the  performance  of  unlaw- 
ful acts,  or  acts  which  will  create  a  nuisance,  or  are  necessarily  attended 
with  danger  to  others,  however  skillfully  performed:  Engel  v.  Eureka 
Club,  137  N.  Y.  100;  33  Am.  St.  Eep.  692;  Atlanta  etc,  R.  R.  Co.  v. 
Kimberly,  87  Ga.  161 ;  27  Am.  St.  Rep.  231 ;  monographic  note  to  Stone 
V.  Cheshire  R.  R.  Corp.,  51  Am.  Dec.  205,  on  liability  of  employer  for 
acts  of  contractor  or  subcontractor.  When  work  to  be  performed  is 
necessarily  dangerous,  and  an  obliijation  rests  on  the  employer  to  keep 
the  place  of  the  work  in  a  safe  condition,  he  is  answerable  for  injury 
resulting  from  the  dangerous  condition  in  which  the  work  is  left,  though 
it  is  being  done  for  him  by  an  independent  contractor:  Omaha  v.  Jen- 
sen, 35  Neb.  68;  37  Am.  St.  Rep.  432;  Dillon  v.  Hunt,  105  Mo.  154;  24 
Am.  St.  Rep.  374;  Homan  v.  Stanley,  66  Pa.  St.  464;  5  Am.  Rep.  389. 
Thus,  the  plaintiff,  while  walking  on  a  sidewalk,  in  front  of  a  building 
which  the  defendant  was  erecting,  was  struck  an<l  injured  by  a  brick 
falling  therefrom.  There  were  no  barrieis  to  prevent  the  approach  of 
foot  passengers,  and  it  was  held  that  the  defendant  might  be  liable  for 
the  injury  on  account  of  the  omission  to  construct  barriers,  although 
there  was  no  negligence  in  suffering  the  brick  to  fall:  Jager  v.  Adams, 
123  Mass.  26;  25  Am.  Rep.  7;  note  to  Godley  v.  Hagerty,  59  Am.  Dec, 
737. 

MUNICIPAL  CORPORATIONS-ORDINANCES— REASONABLE- 
NESS—  NEGLIGENCE. — All  ordinances  of  municipal  corporations, 
within  the  limits  of  their  authority,  have  the  furce  of  laws  passed  by 
the  legislature  of  the  state:  State  v.  "Walbridge,  119  Mo.  383;  41  Am. 
St.  Rep.  663;  Lewis  v.  Denver  City  Water  Works  Co.,  19  Col.  236;  41 
Am.  St.  Rep.  248,  and  note;  but  a  municipal  ordinance  must  be  rea- 
sonable to  be  valid:  Champer  v.  Greencastle,  138  Ind.  339;  46  Am.  St. 
Rep.  390,  and  note.  Noncompliance  with  a  statute  or  ordinance  pre- 
scribing the  performance  of  a  duty  imposed  for  the  benefit  or  protection 
of  others  is  negligence  per  se:  Note  to  Clements  v.  Louisiana  Electric 
Light  Co.,  32  Am.  St.  Rep.  354. 

DAMAGES  — FUTURE  PAIN  AND  SUFFERING.-In  an  action 
for  personal  injuries  of  a  permanent  nature,  the  plaintiff  may  recover 
damages  for  the  physical  and  mental  pain  which  he  is  reasonably  cer- 
tain to  suffer  in  thefuture:  Notes  to  Louisville  etc.  R.  R.  Co.  v.  Min- 
ogue,  29  Am.  St.  Rep.  381 ;  West  v.  Western  Union  Tel.  Co.,  7  Am.  St. 
Rep.  536. 
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INSURANCE  — IMPLIED  AUTHORITY  TO  OBTAIN  ADDI- 
TIONAL.—If  an  insurance  policy  provides,  in  terms,  that  it  shall  be 
void,  if  the  insured  thereafter  procures  other  insurance  on  the  property, 
unless  otherwise  provided  by  agreement  indorsed  on  the  policy,  or  added 
thereto,  and  there  is  a  written  statement,  signed  by  the  company's  agent, 
bearing  even  date  with  the  policy,  and  attached  thereto  as  a  part  thereof, 
to  the  effect  that  if,  at  the  time  of  a  fire,  the  whole  amount  of  insurance 
on  the  property  shall  be  less  than  eighty  per  cent  of  the  actual  cash  value 
thereof,  the  company  shall  be  liable  for  only  such  proportion  of  the  loss 
or  damage  as  the  amount  insured  by  the  policy  shall  bear  to  said  eighty 
per  cent  of  said  actual  cash  value,  such  statement  gives  implied  author- 
ity to  procure  additional  insurance,  and,  if  procured  within  the  prescribed 
limits,  it  does  not  vitiate  the  policy,  especially  where  it  is  obtained  by 
the  same  agent  who  issued  the  first  policy.^ 
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INSURANCE  — INCREASE  OF  HAZARD  —  QUESTION  OF 
FACT. — If  a  policy  of  insurance,  on  a  stock  of  goods,  contains  a  clause 
that  the  policy  shall  be  void  "  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured,"  the  question,  in  an  ac- 
tion upon  the  policy,  after  a  loss  by  fire,  as  to  whether  the  seemingly 
necessary  use,  by  the  insured,  of  inflammable  sulphur  candles  to  fumi- 
gate his  store  building  was  an  increase  of  the  hazard  by  means  within 
his  *'  control  or  knowledge"  is  a  question  of  fact  to  be  determined  by  a 
jury  from  the  evidence ;  and  the  trial  court's  refusal  to  submit  to  the  jurj 
the  question  whether  the  hazard  was  increased  by  the  use  of  such  fumi- 
gators  is  error,  although  it  does  submit  the  question  as  to  whether  the 
nre  was  caused  by  the  fault  or  negligence  of  the  insured,  as  the  latter 
question  is  not  equivalent  to  the  former  one. 

INSURANCE— NEGLIGENCE  OF  INSURED.— In  the  absence 
of  fraud  or  design,  a  fire  insurance  company  is  not  relieved  from  liability 
on  its  policy  by  reason  of  loss  by  fire  through  the  negligence  of  the  in- 
sured, or  his  eervants. 

INSURANCE— WAIVER  OF  FORFEITURE— QUESTION  OF 
FACT, — Ii  a  policy  of  fire  insurance  contains  a  provision  tliat  the  com- 
pany shall  not  be  held  to  have  waived  any  provision  or  condition  of  the 
policy,  or  any  forfeiture  thereof,  by  any  requirement,  act,  or  proceeding 
on  its  part  relating  to  an  appraisal  of  the  loss,  or  any  examination  of  the 
insured  therein  provided  for,  the  question,  in  un  action  upon  the  policy, 
aa  to  whether  a  forfeiture  had  been  waived  by  other  acta  not  so  pro- 
vided for,  whereby  it  had  put  the  insured  to  expense  or  di8adva;.tage, 
is  a  question  of  fact,  to  be  determined  by  the  jury  from  the  evidence. 

Action  to  recover  the  amount  of  a  policy  of  insurance,  com- 
menced August  28,  1895.  The  plaintiff  had  been  insured,  on 
February  14,  1894,  against  loss  or  damage  by  fire,  in  the  sum  of 
three  thousand  dollars,  on  his  stock  of  dry  goods,  notions,  car- 
pets, cloaks,  furnishing  goods,  and  such  other  merchandise  as  is 
usually  kept  for  sale  in  retail  dry  goods  stores  in  the  place  de- 
scribed. The  policy  provided  that  it  should  be  void,  if  the  in- 
sured thereafter  procured  other  insurance  on  the  property,  un- 
less otherwise  provided  by  agreement  indorsed  on  the  policy,  or 
added  thereto;  or  if  the  hazard  should  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured.  There  was  a 
written  statement,  given  in  the  opinion,  attached  to  the  policy. 
There  was  also  a  provision  in  the  policy  that  the  company  should 
not  be  held  to  have  waived  any  provision  or  condition  of  it,  or 
any  forfeiture  thereof,  by  any  requirement,  act,  or  proceeding 
on  its  i>art  relating  to  the  appraisal,  or  to  any  exaanination  there- 
in provided  for.  On  April  29,  1894,  the  insured  property  was 
damaged  and  injured  by  fire  to  the  amount  of  fifty-one  thousand 
eight  hundred  and  sixty-three  dollars  and  sixty-nine  cents.  The 
plaintiff  immediately  gave  notice  of  the  fire,  loss,  and  damage, 
and  on  June  7,  1894,  furnished  proofs  of  loss.  The  complaint 
alleged  that  the  fire  did  not  originate  by  any  act  or  dc.<»ign  of  the 
plaintiff.  The  answer  admitted  the  destruction,  by  fire,  of  a  por- 
tion of  the  property  mentioned,  the  notice  of  the  fire,  and  alleged 
proofs  of  loss;  but  the  defendant  contended  tliat  the  plaintiff 
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had  obtained  additional  insurance  without  the  written  consent  of 
the  defendant,  and  increased  the  hazard  of  said  risk  by  placing, 
in  a  wanton,  reckless,  and  grossly  negligent  manner,  in  divers 
■porta  of  the  premises  occupied  by  the  goods  described,  ^oertain 
candles  or  fumigators,  of  a  dangerous  and  unsafe  cons-truction 
and  composition;  and  that  said  candles  and  fuonigators,  having 
become  ignited,  or  caused  to  be  ignited,  and  left  burning  until 
the  fire,  withoTit  any  person  in  charge  or  control  of  the  same, 
caused  the  fire.  On  May  10,  1895,  the  plaintiff,  the  defendamt, 
the  Lancashire  Insurance  Company,  and  twenty-two  other  insur- 
ance companies  entered  into  an  agreement  whereby  ten  thousand 
dollars  was  accepted  and  agreed  upon  as  the  cash  value  of  the 
goods  saved  from  the  fire,  and  that  this  amount  should  be  de- 
duicted  from  the  amount  of  the  sound  cash  value  of  the  stock  of 
goods  when  ascertained.  The  trial  court  directed  the  jury  to 
return  a  verdict  to  the  effect  that  the  plaintiff  was  insured,  that 
during  the  continuance  of  the  contract  a  large  portion  of  the 
property  was  destroyed  by  fire,  and  that  notice  of  the  fire  was 
given  and  proofs  of  loss  furnished  as  required  by  the  policy. 
The  jury  also  returned  a  special  verdict  to  the  effect  that  the  fire 
was  not  caused  by  the  fault  or  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  and  that  the  total  loss  or  damage  to  the  plaintiff's 
property  was  fifty-one  thousand  eight  hundred  and  sixty-three 
dollars  and  sixty-nine  cents.  The  court  ordered  judgment  to  be 
entered  upon  the  verdict  in  favor  of  the  plaintiff  for  three  thou- 
sand and  eighty-six  dollars  and  forty-nine  cents,  and  costs  to  be 
taxed.     The  defendant  appealed. 

Mylrea,  Marchetti  &  Bird,  for  the  appellant. 

W.  L.  Windom  and  Gabe  Bouck,  for  the  respondent. 

«38  CASSODAY,  C.  J.  1.  Counsel  contend  that  the  court 
should  have  directed  a  verdict  in  favor  of  the  defendant,  by  rea- 
son of  other  insurance  hawng  been  put  upon  the  property  with- 
out the  written  consent  of  the  defendant.  As  indicated  in  the 
foregoing  statement,  by  certain  clauses  of  the  policy  the  same 
was  to  be  void  if  the  insured  thereafter  procured  any  other  con- 
tract of  insurance,  unless  otherwise  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  and  it  was  further  provided  that 
the  defendant  was  not  to  be  liable  for  a  greater  proportion  of  any 
loss  than  the  amount  of  the  policy  herein  should  hear  to  the 
whole  insurance  upon  the  property;  that  the  policy  was  made  and 
accepted  subject  to  the  stipulations  and  conditions  therein,  "to- 
gether with  such  other  provisions,  agreements,  or  conditions"  as 
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might  be  indorsed  thereon  or  added  thereto;  that  the  provisions 
or  conditions  of  the  policy  could  only  be  waived  by  agreement  in 
writing  indorsed  thereon  or  added  thereto;  and  that  "any  privi- 
lege or  permission  affecting  the  insurance  under  this  policy" 
must  be  so  written  thereon  or  attached  thereto.  There  was  a 
written  statement,  bearing  even  date  with  the  policy  and  attached 
thereto  as  forming  a  part  thereof,  signed  by  the  defendant's 
agent,  to  the  effect  that  "if,  at  the  time  of  the  fire,  the  whole 
amount  of  insurance  on  the  property  covered  by  this  policy  be 
less  than  eighty  per  cent  of  the  actual  cash  xsHue  thereof,"  then 
the  defendant  should,  "in  case  of  loss  or  damage,  be  liable  for 
only  such  proportion  of  such  loss  or  daanage  as  the  amount  in- 
sured by  this  policy  shall  bear  to  the  said  eighty  per  cent  of  the 
actual  cash  value  of  »uch  property."  While  this  writing  so  at- 
tached does  not  expressly  authorize  such  additional  insurance 
without  such  consent,  yet  it  does,  by  necessary  implication,  au- 
thorize the  same  and  make  it  an  object  for  the  plaintiff  to  ^^^ 
take  additional  insurance  until  the  eighty  per  cent  of  the  actual 
cash  value  of  the  property  should  be  obtained;  and,  in  case  it 
should  be  obtained,  as  it  in  fact  was,  then  the  defendant  was,  in 
case  of  total  loss,  to  pay  the  full  face  of  the  policy.  Especially 
should  this  be  so  construed,  since  the  defendant's  agent,  in  mak- 
ing this  insurance  contract,  himself  placed,  or  procured  the  plac- 
ing of,  the  whole  of  such  additional  insurance,  to  the  amount  in 
all,  including  this  policy,  of  fifty  thousand  dollars,  and  the  loss 
or  damage,  as  found  by  the  jury,  was  more  that  fifty  thousand 
dollars.  We  must  hold  that  the  policy  was  not  void  by  reason 
of  such  additional  insurance. 

2.  Counsel  contend  that  the  court  should  have  directed  a  ver- 
dict in  favor  of  the  defendant,  for  the  reason  that  the  plaintiff 
increased  the  hazard  by  means  within  his  knowledge  and  control, 
contrary  to  a  provision  of  the  policy  quoted  in  the  statement; 
that  is  to  say,  by  using  in  his  store  certain  inflammable  sulphur 
candles,  known  as  the  "Johnson  Fumigators,"  from  which  the 
fire  originated.  There  is  no  claim  that,  after  the  making  of  the 
contract  of  insurance,  there  was  any  change  in  the  condition  or 
locality  of  any  of  the  property  insured.  There  seems  to  have 
l)€en  a  necessity  of  fumigating  the  plaintiff's  store  and  the  goods 
contained  therein  and  covered  by  the  insurance.  The  fumiga- 
tors emrployed  seem  to  have  been  adapted  to  that  end.  The  only 
ground  for  controversy  in  respect  to  them,  it  would  Beem,  is  aa 
to  whether  their  use  increased  the  hazard  by  means  within  the 
control  or  knowledge  of  the  plaintiff,  within  the  meaning  of 
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the  policy.  That  was  necessarily  a  quest! ooi  of  fact,  to  be  deter- 
mined by  the  jury  from  the  evidence:  Copp  v.  German  etc.  Ins. 
Co.,  51  Wis.  637;  Spensley  v.  Lancashire  Ins.  Co.,  54  Wis.  433; 
Kircher  v.  Milwaukee  etc.  Ins.  Co.,  74  Wis.  470.  The  trial  cooirt 
expressly  refused  to  submit  to  the  jury  these  questions:  "Did 
the  use  of  fumig-ators  by  plaintiff,  as  used,  increase  the  hazard? 
Was  such  use  the  proximate  cause  of  the  fire?"  The  first 
of  these  questions,  ^*^  or  its  equivalent,  should,  as  we  think, 
have  been  submitted,  and  such  refusal  to  submit  them  was  error. 
We  do  not  think  the  fourth  question  submitted  was  equivalent  to 
such  questions  or  either  of  them.  It  was  this:  ''Was  said  fire 
caused  by  the  fault  or  want  of  ordinary  care  on  the  part  of  the 
plaintiff?"  This  merely  submitted  to  the  jury  the  question  of 
the  plaintiff's  negligenc?e  or  fault.  Upon  that  question,  the 
court  charged  the  jury  to  the  effect  that  the  plaintiff  was  only 
required  to  use  ordinary  care,  or  such  care  as  men  of  ordinary 
care  ordinarily  use — not  extraordinary  care  and  prudence;  that 
the  burden  of  proof  rested  on  the  defendant  to  show,  by  a  pre- 
ponderance of  evidence,  that  the  plaintiff  did  not  use  ordinary 
care.  Counsel  for  the  plaintiff  is  undoubtedly  right  in  claiming 
that  the  onere  negligence  of  the  assured  does  not  avoid  a  policy. 
"In  the  absence  of  fraud  or  design,  there  ca,n  be  no  question  but 
tha-t  a  fire  insurance  company  is  not  relieved  from  liability  on  its 
policy  by  reason  of  loss  by  fire  through  the  negligence  of  the  as- 
sured or  his  servants":  Karow  v.  Continental  Ins.  Co.,  57  Wis. 
62;  46  Am.  Eep.  20,  and  cases  there  cited.  Thus  it  appears  that 
the  principal  question  submitted  to  the  jury  was  immaterial,  and 
that  the  real  question  in  controversy,  and  litigated,  was  not  sub- 
mitted to  the  jury  in  any  form,  unless  the  word  "fault"  in  the 
question  may  be  said  to  have  covered  it.  Assuming  that  it  did, 
still  the  verdict  would  be  defective,  since  the  question  was  in  the 
alternative — "fault  hi  want  of  ordinary  care";  and  hence  the  mere 
negative  answer  of  the  jury  leaves  it  impossible  to  tell  whether  the 
jury  found  the  plaintiff  free  from  any  "want  of  ordinary  care"  or 
some  other  "fault."  The  plaintiff  accepted  the  policy  with  the 
condition  that  it  should  be  void  if  he  increased  the  hazard  by  any 
means  within  his  control  or  knowledge.  That  was  the  contract, 
and  the  question  whether  he  did  so  increase  the  hazard  was  a  ques- 
tion of  fact  for  the  jury. 

3.  Counsel  contend,  in  effect,  that,  even  if  the  policy  was  ^*^ 
forfeited  by  reason  of  such  increase  of  hazard,  yet  that  the  de- 
fendant waived  such  forfeiture  by  reason  of  its  adjuster,  with  full 
knowledge  of  the  use  of  such  fumigators  and  the  circumstances 
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of  the  fire,  having  ordered  the  goods  saved  from  the  fire  to  be 
moved  to  a  place  of  safety  and  an  inventory  thereof  taken;  and, 
after  such  inventory  was  partially  takem,  at  an  expense  to  the 
plaintiff  of  about  two  hundred  dollars,  the  defendant's  adjuster 
and  the  adjusters  of  the  other  companies  represented  in  the  loss 
sold  the  goods  so  saved  to  the  plaintiff  for  ten  thousand  dollars, 
and  on  May  10,  1895,  it  was  agreed  in  writing,  by  and  between 
the  plaintiff  and  such  other  companies,  that  ten  thousand  dollars 
was  accepted  and  agreed  upon  as  the  cash  value  of  the  goods 
saved,  and  that  the  same  sliould  be  deducted  from  the  amount  of 
the  sound  cash  value  of  said  stock  at  the  time  of  the  fire,  when 
the  same  should  be  ascertained.  As  indicated  in  the  foregoing 
statement,  the  policy  required  the  plaintiff,  as  often  as  requested, 
to  exhibit  to  the  defendant  all  that  remained  of  the  property,  and 
to  submit  to  an  examination  under  oath,  and  to  produce  books, 
bills,  invoices,  etc.,  and,  in  case  of  disagreement  as  to  the  amoomt 
of  the  loss,  to  have  the  same  appraised  as  therein  prescribed;  and 
that  the  defendant  should  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  the  policy,  or  any  forfeiture  thereof,  by 
reason  of  any  requirement,  act,  or  proceeding  on  its  part  relating 
to  such  appraisal  or  examination.  Of  course,  the  defendant  was 
at  liberty  to  do  all  the  things  which,  by  the  terms  of  the  policy, 
it  was  expressly  authorized  to  do  without  such  waiver.  Whether, 
in  the  instant  case,  it  did  more  and,  inconsistent  with  the  terms 
of  the  policy  and  a  defense  on  the  ground  of  such  forfeiture,  put 
the  plaintiff  to  expense  or  disadvantage,  was,  under  the  evidence, 
a  question  of  fact  for  the  jury,  and  not  of  law.  As  there  must 
be  a  new  trial,  we  deem  it  unnecessary  to  say  more. 

By  the  Court.     The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


INSURANCE-WAIVER-QUESTIONS  OF  FACT.— Conditiona  in 
a  contract  of  insurance  for  the  benefit  of  tli«  company  may  be  waived 
by  it,  and  the  fact  of  such  waiver  is  a  question  of  fact  for  the  jury. 
This  rule  applicfl  to  a  waiver  of  forfeiture:  Grubbs  v.  North  Carolina 
Home  Inn.  Co.,  108  N.  0.  472;  23  Am.  St.  Rep.  (52,  and  note;  Bunnert 
V.  Pennsylvania  Ins.  Co.,  129  Pa.  St.  668;  16  Am.  St.  Rep.  739;  and  to 
anything  wtiich  tends  to  increase  the  risk:  Clark  v.  Union  Mut.  Fire 
Ins.  Co.,  40  N.  H.  333;  77  Am.  Dec.  721.  Such  waiver  need  not  l)e  ex- 
press. It  may  be  inferred  from  the  acts  of  the  insurer  evidencing  a 
recognition  of  liability  after  the  condition  is  broken:  Agricultural  Ini. 
Co.  V.  Potts,  66  N.  J.  L.  168;  39  Am.  St.  Rep.  G37,  and  note. 
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YiLAs  V.  McDonough  Manufacturing  Company. 

[91  Wisconsin,  607.] 

MECHANIC'S  LIEN— INTERPRETATION.— A  statute  giving 
a  mechanic's  lien,  ia  to  be  liberally  interpreted,  so  as  to  make  the  re- 
medial purpose  of  the  legislature  effectual. 

MECHANIU'S  LIEN— FURNISHING  MACHINERY  IS  FUR- 
NISHING MATERIALS. — One  who  furnishes  machinery  for  the  con- 
struction of  a  new  mill  furnishes  materials  for  the  construction  of  a 
building.  The  machinery,  when  attached,  becomes  a  part  of  the  build- 
ing, and  is  real  estate.  The  building  without  the  machinery  is  no  mill. 
The  building  with  the  machinery  attached  becomes  a  mill,  but  still  is 
described  by  the  generic  term  *'  building,"  and  is  subject  to  the  lien 
which  the  statute  gives  to  such  as  furnish  materials  for  the  construction 
of  a  building. 

MECHANIC'S  LIEN,  ATTACHES  TO  WHAT.— If  a  mechan- 
ic's lien  is  {iiven  on  a  building  itself,  there  can  be  no  lien  upon  the  details 
or  constituent  parts  of  the  building.    The  greater  includes  the  less. 

MECHANIC'S  LIEN— PRIORITY  OF,  OVER  MORTGAGE. 
Under  a  statute  giving  a  lien  to  persons  who  furnish  materials  for  the  con- 
struction of  a  building,  and  to  persons  who  erect  machinery  on  the  lands 
of  others,  and  making  the  lien  for  materials  furnished  prior  to  any  other 
lien  which  originates  subsequent  to  the  commencement  of  the  construc- 
tion of  the  work  or  building,  one  who  furnishes  the  machinery  for  the 
construction  of  anew  mill  has  a  right  to  a  lien  upon  the  mill  building 
and  the  freehold,  upon  the  ground  that  he  has  furnished  materials  for 
its  construction ;  and  this  lien  is  prior  and  paramount  to  any  otlier  lien 
originating  subsequently  to  the  commencement  of  the  construction  of 
the  mill. 

Action  to  foreclose  a  mortgage  on  a  lumber  mill  and  other 
property.  The  mill  and  land  was  owned  by  Donald  A.  Kennedy. 
On  December  31,  1890,  Vilas  loaned  Kennedy  ten  thousand  dol- 
lars, and  took  a  mortgage  on  the  mill  and  land,  dated  the  same 
day,  and  recorded  on  January  10,  1891,  as  security  for  the  repay- 
ment of  the  money.  Before  making  the  loan,  the  plaintiff  made 
inquiry  as  to  the  title  to  the  property,  and  as  to  encumbrances 
upon  it,  and  was  assured  that  there  was  no  lien  or  encumbrances 
upon  the  property,  and  that  there  was  no  outstanding  contract 
from  which  any  lien  or  encumbrance  could  arise.  The  mill  had 
been  recently  built  by  Kennedy,  and  it  was  still  unfinished  and 
substantially  wi'thout  machinery.  Between  February  14,  1891, 
and  May  4,  1891,  the  McDonough  Manufacturing  Company  man- 
ufactured for,  and  sold  and  delivered  to,  Kennedy  sawmill  ma- 
chinery to  the  amount  and  value  of  five  thousand  two  hundred 
and  fifty-nine  dollars  and  twenty-five  cents,  which  was  put  into 
the  mill  and  became  a  part  thereof.  This  machinery  was  fur- 
nished pursuant  to  a  verbal  order  or  agreement  made  about  No- 
vember 5,  1890,  whereby  the  appellant,  the  liianufacturing  com- 
pany, agreed  to  manufacture  the  machinery  and  ship  it  as  or- 
dered.    The  appellant  commenced  immediately  to  manufacture 
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the  machinery,  and  had  some  of  it  completed  before  the  date  of 
plaintiff's  mortgage,  and  manufactured  and  shipped  it  all  as  or- 
dered and  previously  agreed  upon.  The  company  filed  its  peti- 
tion for  a  mechanic's  lien  on  October  26,  1891,  claiming  four 
thousand  two  hundred  and  fifty-nine  dollars  and  twenty-five 
cents.  In  the  foreclosure  suit,  the  appellant  and  other  lien 
claimants  were  made  defendants.  The  appellant  claimed  that  its 
lien  was  prior  and  paramount  to  the  Hen  of  plaintiff's  mortgage, 
but  the  trial  court  held  the  mortgage  to  be  the  prior  and  para- 
mount lien,  and  rendered  judgment  accordingly.  The  coanpany 
appealed  from  this  judgment. 

T.  F.  Frawley,  for  the  appellant 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas,  for  the  respondent. 

®^^  NEWMAN,  J.  The  question  is,  whether  the  appellant's 
lien  for  macliinery  supplied  to  Kennedy's  mill  after  the  date  of 
the  execution  of  the  plaintilY's  mortcracre  u})on  tlie  mill  property 
is  prior  and  paramount  to  the  lien  of  the  mortgage.  This  ques- 
tion must  be  determined  upon  the  proper  interpretation  of  the 
-•  'rule  wliieh  <:ives  the  lien.  It  is  section  3314  of  the  Revised 
Statutes.  So  far  as  material  to  the  question  to  be  decided,  it 
reads  as  follows: 

"Every  person  who,  as  principal  con^tractor,  architect,  civil  en- 
gin-eer.  or  sun-oyor,  performs  any  work  or  labor,  furnishes  any 
materials,  or  prepares  any  plans  or  estimates  for,  in,  or  about  the 
erection,  construction,  repair,  or  removal  of  any  dwelling-house  or 
other  building,  or  any  machinery  erected  or  constructed  so  as  to 
be  or  become  a  part  of  the  freehold  upon  which  it  is  situated, 
....  shall  have  a  lien  thereupon,  and  upon  the  interest  of  tlie 
owner  of  such  dwelling-house,  building,  machinery,  ....  in  and 

to  the  land  upon  which  the  same  is  situated Such  lien 

shall  be  prior  to  any  other  lien  which  originates  subsequent  to 
the  commencement  of  the  construction  ....  or  work  aforesaid 
of  or  upon  such  dwelling-house,  building,  machinery,  ....  and . 
shall  also  attach  to  and  be  a  lien  upon  the  real  property  of  any 
person  on  whose  premises  such  improvements  are  made." 

The  object  of  the  interpretation  of  a  statute  is  to  a.«certain 
what  the  legislature  intended  to  accomplish  by  it  When  that 
intention  is  ascertained,  that  is  the  law.  Statutes  giving  what  are 
called  "mechanics'  liens"  provide  new  remedies  not  given  by  the 
common  law.  They  are  supplementary  to  the  common  law,  and 
remedial  in  their  nature,  and  are  to  be  fairly,  even  liberally,  inter- 
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preted,  so  as  to  make  the  remedial  purpose  of   tlie   legislature 
effectual. 

The  statute  recited  above,  so  far  as  relates  to  the  question  in- 
volved, gives  liens  in  two  classes  of  cases.  It  gives  liens  to  per- 
sons who  furnish  materials  for  the  construction  ®*^  of  buildings, 
and  to  persons  who  erect  machinery  on  the  lands  of  others.  The 
latter  case  is  not  included  in  the  former,  but  is  supplementary  or 
additional  to  it.  It  provides  for  cases  which  are  not  within  the 
former  provision.  The  mechanic's  Hen  statute,  as  at  first  enacted 
and  in  force,  had  only  the  former  provision.  The  latter  was  sub- 
sequently added  for  the  purpose  of  including  within  the  benefits 
of  the  statute  cases  not  already  within  it.  While  the  statute  as 
it  now  stands,  with  both  cases  included  within  it,  was  re-enacted 
as  a  whole  in  the  revision  of  1878,  it,  no  doubt,  bears  the  same  in- 
terpretation as  if  the  two  provisions  were  contained  in  separate 
statutes. 

The  case  of  one  who  furnishes  the  machinery  for  the  construc- 
tion of  a  new  mill  is  the  case  of  one  who  furnishes  materials  for 
the  construction  of  a  building.  The  machinery,  when  attached, 
becomes  a  part  of  the  building,  and  is  real  estate.  The  building 
without  the  machinery  is  no  mill.  The  building  with  the  ma- 
chinery attached  becomes  a  mill,  but  still  is  described  by  the  gen- 
eric term  "building."  It  is  subject  to  the  liens  which  the  statute 
gives  to  such  as  furnish  materials  for  the  construction  of  a  build- 
ing. This  seems  to  be  elementary,  and  to  require  no  amplifica- 
tion. But  it  may  be  confirmed  by  citation  of  authority.  Phillips 
on  Mechanics'  Liens,  third  edition,  section  177,  says:  "Fixtures, 
machinery,  etc.,  when  necessary  to  the  original  purposes  of  the 
structure,  and  erected  with  it,  may  become  responsible  to  the  lien, 
when  they  would  not  otherwise  have  been,  without  express  enact- 
ment, if  put  up  independently.  As  between  the  owner  and  me- 
chanic, everything  put  into  and  forming  a  part  of  a  building,  or 
machinery  for  manufacturing  purposes,  and  essential  to  the  man- 
ufactory, is  a  part  of  the  freehold;  as  wheels  of  a  mill  .... 
are  subject  to  the  mechanics'  lien  law."  In  Summerville 
V.  Wann,  37  Pa.  St.  182,  it  was  held  that  a  statute  which 
provides  that  "every  building  erected  ....  shall  be  soib- 
ject  to  a  lien  for  the  payment  of  all  ®**  debts  contracted 
for  work  done  or  materials  furnished  for  or  about  the 
erection  or  construction  of  the  same"  gives  a  lien  against 
the  building  for  engines  and  machinery  constituting  a  part  of  a 
new  mill.  In  Dimmick  v.  Cook,  115  Pa.  St.  573,  it  was  held, 
under  the  same  statute,  that  a  lien  was  given  on  a  new  hotel  for 
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furnisliing  such  articles  for  its  construction  as  *Tieating,  laundry, 
and  cooking  apparatus."  In  Dickey's  Appeal,  115  Pa.  St  73, 
it  was  held  that  a  battery  of  boilers,  imbedded  in  brick  and  stone 
and  mortar,  a  funnel  chimney  or  stack,  built  on  firm  foundation 
and  extending  through  the  roof,  the  engines,  cranes,  wire  mills, 
furnace  trains,  and  other  fixtures  firmly  attached  to  the  realty,  all 
a  part  of  the  realty,  and  all  together  constituting  one  plant,  are 
all  part  of  the  building,  within  the  meaning  of  the  law  which 
gives  a  lien  upon  the  building  for  materials  furnished  in  its  con- 
struction. 

So,  it  must  be  considered  that  the  appellant  has  a  right  to  a 
lien  upon  the  mill  building  and  the  freehold,  as  one  who  has  fur- 
nished materials  for  its  construction.  It  is  within  the  former 
class — a  lien  upon  the  building  itself.  Being  a  lien  upon  the 
building  itself,  it  is  not  a  lien  upon  machinery  otherwise  provided 
for.  This  being  established,  there  is  little  occasion  to  consider 
what  cases  come  within  that  provision  which  gives  a  lien  to  the 
person  who  erects  macliinery  on  the  lands  of  another.  Probably 
it  will  be  found  that  all  are  cases  where  the  machinery  erected 
does  not  become  a  constituent  part  of  a  building  upon  which  a 
lien  might  be  had.  The  windmills  found  upon  so  many  of  the 
farms  are  samples.  Where  a  lien  is  given  on  the  building  itself, 
there  can  be  no  Uen  upon  the  details  or  constituent  parts  of  the 
building.  The  greater  includes  the  less.  This  seems  to  be  evi- 
dent. 

The  appellant's  Ken,  being  upon  the  building  itself,  is  prior 
and  paramount  to  any  other  lien  which  has  originated  subse- 
quently **■*  to  the  commencement  of  the  construction  of  the 
mill,  by  express  provision  of  the  statute  itself.  It  is  prior  and 
paramount  to  the  plaintiff's  mortgage,  which  was  executed  since 
the  commencement  of  the  building.  The  fact  that  the  plaintiff 
had  not  begun  to  furnish  the  machinery  for  which  his  lien  is 
claimed,  at  the  mill,  at  the  time  when  the  plaintiff  made  his  loan 
and  took  his  mortgage,  is  irrelevant  to  the  question.  This  was 
80  decided  in  Lampson  v.  Bowen,  41  Wis.  484.  That  case  was, 
in  some  of  its  features,  very  much  like  the  present  case.  It  can 
almost  be  said  to  be  a  precedent  for  this  case.  Granted  that  fur- 
nishing machinery  is  furnishing  materials  for  the  building,  and  it 
is  on  all  fours  with  this  case.  It  was  a  question  between  the 
holder  of  a  mortgage,  executed  while  a  dwelling-house  was  in 
process  of  erection  on  the  premises,  and  a  lien  claimant  for  labor 
and  materials  furnished  subsequently  to  the  expcution  and  record- 
ing Off  the  mortgage.     It  arose  on  a  motion  of  the  mortgagee  to 
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be  let  in  to  defend  against  the  lien  claimant.  TTie  motion  waa 
based  upon  an  affidavit  which  alleged  that  none  of  the  work  was 
done  OT  materials  were  furnished  prior  to  the  execution  or  record- 
ing of  the  mortgage.  The  court  say:  "To  construe  the  statute 
to  mean  that  such  Hen  should  commence  to  run  from  the  time  the 
mechanic  commenced  work  on  the  house,  or  the  ^materialman 
commenced  to  furnish  materials  therefor,  and  shoidd  only  be  par- 
amount to  liens  which  orgdna;ted  after  that  time,  but  subject  to 
liens  which  originated  before  that  time  and  afte  the  erection  of 
the  building  was  commenced,  would  be  to  pervert  the  language 
and  plain  meaning  of  the  statute."  The  condition  of  tihe  build- 
ing, its  unfinished  state,  was  notice  to  the  plaintiff,  within  the 
contemplation  of  the  law,  that  further  expenses  for  the  comple- 
tion of  the  building  for  its  original  purpose  as  a  miU  were  in  con- 
templation, which,  in  some  contingency,  not  remotely  likely  to 
happen,  might  eventuate  in  a  lien  ^^^  which  would  be  prior  and 
paramount  to  the  lien  of  his  mortgage:  Ohajxman  v.  Wadleigh, 
33  Wis.  267. 

By  the  Court.  That  part  of  the  judgment  appealed  from  is 
reversed,  and  the  cause  remanded,  with  direction  to  modify  the 
judgment  in  accordance  with  this  opinion. 

CASSODAY,  0.  J.,  dissented  from  the  majority  opinion  in  the  prin- 
cipal case  in  language  as  follows:  "It  is  found  by  the  trial  court,  and 
remains  unchallenged,  that  on  or  about  September  1,  1890,  the  defend- 
ant, Kennedy,  commenced  the  erection  of  his  mill  in  Ashland,  and  that 
the  '  building  waa  practically  completed '  by  him  before  he  gave  the 
note  and  mortgage  to  the  plaintiff.  It  is  conceded  by  my  brethren  that 
the  mere 'order  or  agreement,' made  about  eight  weeks  prior  to  the 
execution  of  the  plaintiff's  mortgage,  whereby  the  defendant  company 
'agreed  to  manufacture  the  machinery  and  ship  it  as  ordered,'  did  not 
of  itself  create  a  lien  upon  the  building  or  land  in  favor  of  the  company. 
It  is,  moreover,  conceded  that  the  mere  fact  that,  in  pursuance  of  that 
order  or  agreement,  the  company  commenced  to  manufacture  at  its 
shops  in  Eau  Claire  some  of  such  machinery,  and  actually  had  some  of 
it  completed  at  such  shops  prior  to  the  making  or  recording  of  that 
mortgage,  did  not  of  itself  create  a  lien  upon  the  building  or  land  in 
favor  of  the  company.  The  trial  court  found,  and  it  remains  unchal- 
lenged, that  the  first  machinery  shipped  by  the  company  from  Eau 
Claire  to  Kennedy  at  Ashland  was  on  January  22,  1891— twenty-two 
days  after  the  plaintiff,  relying  upon  assurances  that  there  waa  no  lien 
or  encumbrance  upon  the  property,  loaned  the  money  and  took  the 
mortgage,  and  twelve  days  after  that  mortgage  had  been  recorded. 
From  what  has  been  stated,  it  logically  follows,  and  must  be  conceded, 
that  the  lien  in  favor  of  the  company  was  wholly  created  by  what  took 
place  between  January  22,  1891,  and  May  4,  1891,  inclusive,  as  men- 
tioned in  the  opinion  filed.  This  being  so,  the  company  is  in  no  more 
Am.  St.  Rbp.,  Vou  LI.  — 69 
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fsTorable  position  than  it  wonid  have  been  if  the  'order  or  agreement, 
for  the  machinery  had  been  made  after  the  recording  of  the  mortgage' 
and  the  same  had  all  been  subsequently  manufactured.  It  follows,  as 
a  necessary  sequence,  that,  at  the  time  the  plaintiff  loaned  his  money 
and  took  the  mortgage,  the  building  and  land  in  question  were  free  and 
clear  from  any  encumbrance  in  favor  of  the  company,  and  that  the 
same  continued  to  be  true,  not  only  up  to  the  time  of  recording  of  the 
mortgage,  but  for  several  days  thereafter.  All  this  is,  in  effect,  con- 
ceded by  my  brethren ;  but,  as  they  construe  our  statute,  they  feel  con- 
strained to  hold  that,  although  the  lien  in  favor  of  the  company  was 
wholly  created  after  the  recording  of  the  plaintiff's  mortgage,  yet  that, 
when  so  created,  it  related  back  to  the  commencement  of  the  building, 
September  1,  1890,  and  thus  became  'prior  and  paramount  to  any  other 
lien  which  has  originated  subsequently  to  the  commencement  of  the 
construction  of  the  mill,  by  express  provision  of  the  statute  itself,'  and 
hence  'is  prior  and  paramount  to  the  plaintiff's  mortgage,  which  wai 
executed  since  the  commencement  of  the  building.' 

"  Under  such  construction  of  the  statute,  the  company's  lien  would 
have  so  related  back  and  become  prior  and  paramount  to  the  plaintiff's 
mortgage,  even  had  the  lien  not  been  created  for  several  months,  or 
even  for  several  years  after  the  recording  of  the  mortgage;  and  this 
would  be  so,  even  if  Kennedy  borrowed  the  money  with  the  avowed  pur- 
pose of  paying  for  such  machinery  and  otherwise  keeping  out  of  debt. 
The  decision  is  to  the  effect  that  the  company  and  Kennedy  were,  by 
transactions  which  accrued  wholly  after  the  recording  of  the  plaintiff's 
mortgage,  enabled,  by  virtue  of  the  statute,  to  divest  the  plaintiff's  lien 
and  render  the  same  subordinate  and  subject  to  the  lien  in  favor  of  the 
company  for  machinery  thereafter  sold  and  delivered,  to  the  amount  of 
five  thousand  two  hundred  and  fifty-nine  dollars  and  twenty-five  cents; 
and  that,  too,  without  the  consent  or  knowledge  of  the  mortgagee,  and 
without  any  notice  to  him,  actual  or  constructive.  True,  it  is  said  in 
the  opinion  filed,  in  effect,  that  the  completed  building,  without  the 
machinery  in  it,  was  notice  to  the  plaintiff,  within  the  contemplation  of 
law,  that  further  expenses  were  in  contemplation,  which  'might  even- 
tuate in  a  lien  which  would  be  prior  and  paramount  to  the  lien  of  his 
mortgage.'  The  fact  that  Kennedy  had  completed  the  construction  of 
the  building,  and  that  the  same,  and  the  land  upon  which  it  was  situ- 
ated, were  free  and  clear  of  all  liens  and  encumbrances  at  the  time  he 
borrowed  the  ten  thousand  dollars,  and  gave  the  mortgage  thereon  as 
security,  would  seem  to  indicate  to  the  ordinary  mind  that  he  did  not 
contemplate  running-in  debt  for  the  machinery.  But  the  mortgagee 
was  not  bound  to  take  notice  of  things  which,  at  the  time  of  taking  and 
recording  his  mortgage,  had  no  existence  except  in  the  'contemplation' 
of  the  mortgagor — and  there  only,  in  the  language  of  the  opinion  filed, 
in  case  of  'some  contingency  not  remotely  likely  to  happen.' 

"The  statute,  as  construed  by  the  majority  of  the  court,  is,  in  my 
Judgment,  repugnant  to  that  provision  of  the  constitution  of  the 
United  States  which  declares  that  'no  state  shall  ....  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws': 
Amendments,  art.  14,  sec.  1.  That  provision  was  ordained  and  estab- 
lished for  the  very  purpose  of  taking  away  from  every  state  and  its  legis- 
lature everyone  of  the  powers  thus  prohibited.    A  majority  of  thif 
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court  have  just  held,  in  an  opinion  by  my  brother  Newman,  that  notice 
of  forty  days  by  publication  in  case  of  street  assessments  is  not  such 
due  process  of  law  as  to  conclude  and  bar  the  lotowner :  Hayes  v.  Doug- 
las County,  92  Wis.  000.  But  here,  as  indicated,  the  plaintiff  is  divested 
of  substantial  property  rights  without  any  notice.  True,  the  validity 
of  the  statute,  as  thus  construed,  was  not  discussed  at  the  bar,  and  is 
not  mentioned  in  the  opinion  filed.  Nevertheless,  the  effect  of  the  de- 
cision is  to  divest  the  plaintiff  of  a  vested  right  of  property,  without  any 
notice,  and  by  reason  of  transactions  which  occurred  wholly  after  the 
recording  of  the  mortgage,  and  which  transactions  had  no  existence  at 
the  time  of  recording  the  mortgage,  except  as  mere  contingent  possibil- 
ities in  the  contemplations  of  the  mortgagor  and  the  company. 

"But  it  is  unnecessary  to  extend  this  discussion  in  a  mere  dissenting 
opinion  on  a  point  not  mentioned,  but  necessarily  decided,  in  the 
opinion  filed.  Besides,  four  years  ago  my  views  upon  a  similar  ques- 
tion were  expressed,  and  numerous  authorities  cited  in  support  of  them, 
in  a  dissenting  opinion  in  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis. 
180-186.  That  decision  gave  a  lien  to  a  subcontractor  without  regard  to 
the  contract  price  or  the  sum  due  from  the  owner  to  the  principal  con- 
tractor. As  there  indicated,  the  validity  of  such  le^tislation  must  finally 
be  determined  by  the  supreme  court  of  the  United  States;  and,  until 
BO  determined,  the  question  is  open  to  the  expression  of  opinion.  In 
addition  to  the  authorities  cited  in  that  opinion  in  support  of  the  views 
here  expressed,  see  St.  Louis  etc.  R.  R.  Co.  v.  Gill,  156  U.  S.  649; 
Ritchie  v.  People,  155  111.  98;  46  Am.  St.  Rep.  315;  Wallace  v.  Geor-ia 
etc.  Ry.  Co.,  94  Ga.  732;  State  v.  Julow,  129  Mo.  163;  50  Am.  St.  Rep. 
443. 

"  The  opinion  in  the  case  at  bar,  like  all  other  decisions  of  this  court 
in  support  of  the  validity  of  such  legislation,  fails  to  meet  the  objection 
upon  which  this  dissent  is  based.  It  purports  to  be  based  upon  the 
letter  of  the  statute — assuming  it  to  be  a  valid  statute.  The  construc- 
tion given  is  certainly  far-reaching  in  its  effects,  and  strikes  at  the  fun- 
damental right  of  parties  to  make  their  own  contracts,  and  deal  with 
property,  without  being  embarrassed  by  secret  liens  to  be  subsequently 
created.  It  frustrates  and  renders  nugatory  the  salutary  statute  known 
as  the  recording  act.  The  plaintiff  here  had  the  right  to  rely  upon  the 
statute  which  made  all  prior  and  unrecorded  conveyances  void  aa 
against  his  mortgage,  taken  and  recorded  in  good  faith  and  for  full  con- 
sideration paid:  Rev.  Stats.,  sec.  2241.  A  mortgage  is  a 'conveyance' 
within  the  meaning  of  that  section:  Rev.  Stats.,  sec.  2242.  Since  that 
is  so  as  to  existing  secret  liens  and  conveyances,  it  must,  for  a  much 
stronger  reason,  be  so  as  to  a  lien  not  created  until  weeks  after  the 
plaintiff  recorded  his  mortgage.  In  my  judgment,  the  statute  may  be 
fairly  construed  as  giving  the  lien  only  from  the  time  the  machinery 
began  to  be  put  into  the  building.  And  especially  should  it  be  so  con- 
strued since  the  rule  is  well  settled  that  where  a  statute  is  open  to  ti^o 
interpretations,  one  of  which  would  render  it  nugatory  and  the  other 
valid,  that  construction  should  be  adopted  which  makes  it  valid." 


MECHANIC'S  LIEN.— A  statute  giving  a  mechanic's  lien  is  reme- 
dial in  its  nature  and  should  be  liberally  construed:  Dugan  Cut  Stone 
Co.  v.  Gray,  114  Mo.  497;  35  Am.  St.  Rep.  767.  As  to  whether  ma- 
chinery manufactured  and  sent  to  the  owner,  and  set  up  by  the  latter 
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in  a  baildiog,  wOl  farnish  the  bads  for  a  mechanic's  lien,  the  cases  are 
at  variance;  and  the  words  "materials  famished"  haye  sometimes  been 
construed  to  include  such  machinery :  See  monographic  notes  to  Chapia 
y.  Persse  etc.  Paper  Works,  79  Am.  Dec.  275,  276,  on  lien  nf  material* 
men ;  La  Crosse  etc.  B.  R.  Co.  y.  Vanderpool,  78  Am.  Dec.  695,  on  what 
structures  are  subject  of  mechanics'  liens;  East  Tennessee  Iron  Mfg. 
Co.  V.  Bynum,  3  Sneed,  268;  65  Am.  Dec.  56,  and  note.  The  lien  be- 
gins when  the  work  is  commenced  or  the  materials  furnished,  and  baa 
precedence  over  a  mortgage  executed  subsequently  to  that  time:  Avery 
y.  Clark,  87  Cal.  619 ;  22  Am.  St.  Bep.  272.  A  lien  for  labor  or  material 
is  paramount  to  the  lien  of  a  mortgage  executed  after  the  building  was 
commenced,  but  before  such  labor  or  material  was  furnished :  Note  Xm 
Chapman  y.  Brewer,  47  Am.  St.  Bep.  789.  Compare  Farmeri'  Bank  t« 
Winalow,  8  Minn.  86;  74  Am.  Deo.740. 


INDEX  TO  THE  NOTES. 


Aotx}BD  Arm  Satibfaction  by  voluntary  acceptance  of  sum  less  than  that 

due,  699. 
AvKNSMSNT.    See  Pleading. 
Akimals,  domeBtic,  liability  of  owners  of,  for  injuries  done  by,  64, 

domestic,  viciousness,  knowledge  of  must  be  brought  home  to  the 
owner,  64. 
AssiONMBNT  FOB  Bbnbfit  OF  Cbbditobs,  Chattel  mortgages,  when  amount 

to,  867. 
Atiobnby's  Lien,  assignee  for  benefit  of  creditors  takes  subject  to,  254. 

assignee  in  insolvency  or  bankruptcy,  rights  of,  when  subject  to, 
270. 

assignee  to  secure  a  pre-existing  debt,whether  takes  subject  to,  254. 

assignment,  attorneys  have  no  right  to,  255. 

assignment  of  judgment  to  one  having  no  notice  of,  267. 

assignment  of  judgment,  when  subject  to,  269. 

cannot  extend  to  original  records,  252. 

classification  of,  251. 

eollusive  compromises  and  settlements  to  avoid,  263. 

compensation  of  attorneys,  whether  secured  by,  200,  201. 

compromise  of  claim  before  a  judgment,  whether  defeats  right  to, 
261. 

compromises  and  settlements  to  avoid  operation  of,  276. 

costs,  lien  upon  judgment  for,  258. 

debts  not  due  for  professional  services  are  not  secured  by,  253, 

debts  which  are  secured  by,  252,  253. 

defeat  of  by  settlement  or  compromise  of  claim,  262. 

delay  in  enforcing  judgment  does  not  waive,  271. 

does  not  exist  until  judgment,  262. 

does  not  extend  to  funds  which  he  was  not  instrumental  in  creat- 
ing, 2o2. 

enforcement  of,  264,  271. 

enforcement  after  judgrnent  has  been  satisfied,  272. 

enforcement  of,  notice  required  in  proceedings  for,  271,  272. 

•xecutors  and  administrators,  lien  for  services  performed  for,  264, 
255. 

extent  of,  275. 

lees  for  securing  which  a  lien  exists,  259. 

tor  services  performed  for  executors  or  administrators,  254. 

tor  what  claims  may  be  enforced,  258. 

general,  what  is,  251. 

general,  when  exists,  251. 

in  actions  for  slander  and  libel,  266. 

(933) 


934  Index  to  the  Notes. 

Attorney's  Lien,  in  admiralty,  264. 

in  the  fe.leral  t-oiirts,  256,  257. 

is  general  or  ?jxvial,  251. 

is  limiteii  to  the  taxable  costs  in  the  case,  239. 

juilgiiR-nts,  when  essential  to,  276. 

judgments,  when  8ul)ject  to,  252,  257. 

loss  of  by  parting  with  possession,  258. 

loss  of  by  takinj;  an  ass-ignment,  256. 

loss  of  by  tiikini  any  other  evidence  of  indebtedness,  256. 

loss  of  by  takiiiir  other  securities,  256. 

motions  and  other  proceedings  for  enforcement  of,  271,  272. 

notice  of  must  l>e  given,  2ti7. 

notice  of,  wliat  sufficient,  267. 

on  bonds  and  mortgages,  251. 

on  choses  in  action,  251. 

on  judgnunts  for  costs.  273. 

on  moneys  left  with  him  lor  a  special  purpose,  255. 

paptTs  in  suit  may  be  held  until  attorney's  fees  are  paid,  252, 

particular  or  special,  what  is,  351. 

possession  is  essential  to,  251,  252. 

priority  over  attachment  and  execution  liens,  269. 

proctors,  right  of  to,  264. 

professional  eiiiployment  is  essential  to,  251. 

real  property,  whether  subject  to,  270. 

remedies  for  enforcing,  263,  26-1,  271. 

riglit  of  attorney  to  proceed  wiih  a  cause  after  a  collusive  settlement, 
263. 

right  to  prosecute  an  action  to  com  >el  discharge  of,  272. 

satisfaction  of  judgment  of  do  s  not  defeat,  264. 

setofT,  assertion  of  as  against,  2t>8. 

special  agreements  extending,  265. 

special  agreements  limiting,  253. 

special,  on  charging  lien  upon  judgments,  257. 

statutes  regulating,  274. 

statutory,  assignee  of  judgment  takes  subject  to,  279. 

statutory,  collusive  compromises  and  settlements  to  avoid,  276, 

statutory,  enforcement  oi,  280. 

statutory,  extent  of,  275. 

statutory,  notice  of,  when  essential  and  what  sufficient,  277,  278. 

statutory,  priority  over  other  liens,  279,  280. 

statutory,  real  property,  when  subject  to,  279. 

statutory,  setoff  against,  279. 

statutory,  waiver  of,  277. 

summary  proL-eedings  for  enforcement  of,  271,  272. 

third  persons,  when  exists  as  against,  2m7. 

voluntary  withdrawal  of  attorney  from  suit,  effect  of  upon,  252. 

waiver  or  release  of,  271,  277. 

what  attorneys  entitled  to.  263. 

what  rlainiH  prDtected  by,  253. 

what  liabilities  are  secured  by,  275. 

when  becomes  i>erfect ,  263. 
AconoM,  memoranda  of  sale,  who  may  make,  1401 
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Banks,  checks,  diligence  required  in  presentment  for  payment,  93,  94, 

checks,  laches  in  presentment,  when  discharge  the  drawer,  93. 

checks,  presentment  of  for  payment  should  be  within  a  reasonable 
time,  93. 

checks,  refusal  to  pay,  liability  for,  101. 

forged  checks,  liability  of  persons  receiving  payment  of,  228. 

forged  checks,  recovery  of  moneys  paid  upon,  525. 

gratuitous  special  deposits,  liability  for,  101. 

subagents,  liability  for  negligence  of,  80. 

theft,  liability  of  for  loss  by,  101. 
Bonds,  see  municipal  bonds. 

Carriers,  baggage,  liability  for,  when  terminates,  356. 

successive,  liability  of,  148. 
Cloud  on  Title,  sufficient  to  entitle  complainant  to  relief  in  equity,  23. 
Conflict  op  Laws,  contracts,  by  what  law  controlled,  237. 
Contractor,  independent,  employer,  when  liable  for  acts  and  neglecta 
of,  918,  919. 

independent,  who  is,  918. 
Contracts,  in  restraint  of  trade,  when  reasonable  and  valid,  199. 

void  as  against  public  policy,  200. 
Corporations,  dividends,  pledgee  of  stock  is  entitled  to,  152. 

stock  certificates,  liability  of  corporation  for  permitting  wrongful 
transfer  of,  711. 

stock  certificates,  negotiability  of,  711. 
Cotenancy,  use  and  occupation,  liability  of  one  cotenant  to  another  for, 

749. 
Counties,  are  quasi  corporations,  119. 

garnishment,  are  not  subject  to,  119,  120. 

officers  of  are  not  subject  to  garnishment,  120. 

salaries  of  officers  are  not  subject  to  garnishment,  120. 

Damages,  in  actions  for  malicious  prosecution,  359. 

measure  of,  for  trespassing  upon  land,  347. 
Definition,  of  independent  contractor,  918. 

of  proximate  cause,  759. 

of  railroad  and  railway,  54. 
Divorce,  foreign,  effect  of,  819. 

Election,  between  remedies  by  servant  wrongfully  discharged,  515-517, 

to  abide  by  a  will,  when  arises,  206. 

to  authorize  issue  of  municipal  bonds,  844,  84S. 
Entireties,  estates  by,  existence  of,  notwithstanding  statutory  modifica- 
tions of  the  common  law  doctrine  respecting  husband  and  wife, 
372. 
Evidence,  books  of  account,  entries  in,  456. 

parol,  to  apply  the  terms  of  a  writing  to  its  subject  matter,  107. 
Execution  Sale,  judgment  creditor,  purchase  by,  36. 

unrecorded  deed,  purchaser's  right  as  against,  36,  ' 

Fixtures,  engines  and  boilers,  when  become,  633, 

intention  to  make  annexation,  633. 

tests  of,  633. 
Fraud,  will  not  be  presumed,  413. 
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Gasnishmext,  counties  are  not  subject  to,  119. 

debts  due  from  municipal  corporations  to  a  citizen  are  not  subject 

to,  115. 
municipal  corporations,  cases  affirming  that  they  are  subject  to, 

117,  118. 
municipal  corporations,  cases  denying  liability  of  to,  114, 115. 
of  corporations  does  not  authorize  garnishment  of  municipal  corpo 

rations,  117. 
public  officers  of  a  municipality  are  not  subject  to,  115. 
salaries  of  public  officials,  reasons  for  holding  they  are  not  subject 

to,  116. 
school  districts  and  their  officers  are  not  subject  to,  120. 
states  are  not  subject  to,  114. 

treasurer  of  municipal  corporations  is  not  subject  to,  115, 
United  States  are  not  subject  to,  114. 
Gifts  causa  mortis  of  savings  bank  books,  445,  446. 
causa  mortis,  what  essential  to,  445. 
of  bank  books,  476. 

of  deposits  in  savings  banks,  from  what  inferable,  390,  391. 
of  personalty,  delivery  essential  to,  389. 

of  personalty,  distinction  between  and  declaration  of  trust,  389. 
GuASDiAN  AND  Ward,  cstoppel  against  ward  to  attack  sale  of  real  es- 
tate, 401. 
sale  of  real  estate,  jurisdiction  to  decree,  how  may  be  acquired,  401. 

Highways,  additional  servitudes  which  may  be  imposed  upon,  549-^1. 
bridges,  liability  of  county  for  defects  in,  759. 
interest  remaining  in  the  owner  of  the  fee,  549. 
street  railways,  when  constitute  additional  servitudes,  549. 
telegraph  and  telephone  lines,  when  constitute  additional  servitudes, 

550. 
township  officers,  duties  of  respecting,  759. 

IwjTmcnoN  against  sale  of  exempt  property,  4S. 

against  slander  of  title,  23. 

against  suit  in  another  state,  173. 
Iksitbance,  combustibles  constituting  part  of  a  stock  in  trade,  107. 

combustibles,  keeping  of  when  void,  107. 

entirety  of  contract  including  real  and  (personal  property,  464. 

fraud  and  false  swearing,  when  will  avoid  policies  of,  439. 

insurable  interest  what  is,  538. 

vacancy  of  insured  premises,  what  is,  337. 

JvDQUtsm  against  executors  and  administrators,  conclusiveness  of,  86. 
of  sister  state,  attack  upon  for  want  of  jurisdiction.  819. 

Judicial  Sales,  inadequacy  of  price  as  a  ground  for  vacating,  532. 

Jurisdiction,  presumption  of  in  courts  of  probate,  401. 

to  direct  sale  of  infant's  real  estate,  how  acquired,  401. 

Jury  Trial,  instruction  as  to  what  constitutes  a  preponderance  of  evi- 
dence, 62. 

Laws  or  Amothkr  f^An,  how  proved,  238. 

Lkvy,  leaving  property  in  possession  of  judgment  creditor  after,  61. 

of  attachment,  sufficiency  of,  61. 
Libkl,  matters  of  public  interest,  comments  apoQ,  when  are  privileged 

oommunications,  453. 
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Masteb  akd  Servant,  but  one  action  can  be  eustained  for  wrongful  dis> 

charge  of  servant,  515,  516. 
constructive  services,  doctrine  of  is  generally  repudiated,  516,  617. 
contract  for  permanent  employment,  meaning  of,  302. 
contract  to  serve  for  life,  302. 
judgment  in  action  by  servant  for  wrongful  discharge  bars  all  further 

recovery  by  him,  516. 
machinery,  liability  of  master  for  defects  in,  608. 
permanent  employment,  contracts  for,  301. 
wages  cannot  be  recovered  by  servant  after  his  wrongful  discharge 

516,  517. 
wrongful  discharge  of  servant,  election  of  remedies  for,  516. 
wrongful  discharge  of  servant,  remedy  for,  300. 
Mechanic's  Lien,  architect's  right  to,  344. 
on  several  buildings  on  the  same  lot,  352. 
priority  of  over  mortgage  given  before  it  attached,  929. 
right  to,  when  becomes  vested,  316. 
Mistake  of  law  as  ground  for  relief  in  equity,  773. 
Mortgage,  revival  of  after  payment,  689. 
Municipal  Bonds,  action  to  recover  moneys  paid  for,  860. 

application  of  proceeds,  bondholders  are  not  affected  by,  855. 

assignee  of  bona  fide  holder  of,  824. 

authority  to  borrow  money  and  issue  bonds  must  be  conferred  by 

statute,  827. 
bona  fide  holders  of,  their  rights  pass  to  their  assignees,  824. 
burden  of  proof  which  a  bona  fide  holder  must  assume,  824. 
change  in  denomination  of,  851. 
charter  of  municipal  corporation,  bondholders  must  take  notice  of, 

826. 
conclusiveness  of  determination  that  petition  for  had  been  suffi- 
ciently signed,  844.  • 
conditions  precedent,  determination  in  favor,  842. 
conditions  precedent,  elections,  844-848. 
conditions  precedent,  orders  and  ordinances  of  municipal  1^8l»- 

ture,  848. 
conditions  precedent,  providing  means  of  payment,  849. 
conditions  precedent,  recitals  afiirming  the  existence  of,  835. 
contradicting  recitals  in  by  reference  to  the  public  records,  886. 
corporation  payee,  collateral  attack  upon  and  its  right  to  receiF* 

bonds,  827. 
date  is  not  conclusive  of  the  time  of  the  actual  issue,  850. 
dating  and  its  effect,  850. 
de  facto  municipality  is  essential  to,  825. 
de  facto  officers  are  essential  to  the  issuing  of,  825. 
determination  of  officers  in  favor  of,  842. 
directions  regarding  time  and  mode  of  issuing,  853. 
duty  of  bondholders  to  examine  public  records  and  registries, 
elections  as  conditions  precedent  to  the  issuing  of,  846. 
elections,  calling  of  must  be  by  some  competent  authority,  846i. 
elections,  irregularities  in  canvassing  votes,  848. 
elections,  majority  of  persons  actually  voting  may  decide,  847* 
elections,  must  be  authorized,  846. 


938  Index  to  the  Notes. 

MoKiciPAL  BovDS,  elections,  notice  of,  defects  in,  846. 
elections,  notice  of,  must  be  given,  845,  846. 
elections,  notice  of,  omissions  therein,  846,  847. 
elections,  notice  of,  purpose  and  amount  of  debt  shotild  be  stated 

therein,  846,  847. 
elections,  notice  of,  substantial  elements  of,  846. 
elections,  officers  of,  847. 

elections,  recitals  in  bonds  precluding  further  inquiry,  848. 
elections,  statutes  requiring  are  mandatory,  844. 
equitable  relief  against  contesting  because  of  laches  and  acquieseenoe, 

856-858. 
estoppel  against  defense  of  overissue,  836. 
estoppel  against  denying  validity  of,  856. 

estoppel  arising  from  recitals  and  statements  in  public  records,  866. 
estoppel,  none  to  deny  constitutionality  of  statute  purporting  to 

authorize,  825. 
estoppel  of  municipality  to  deny  facts  appearing  upon  public  records, 

835. 
failure  to  file  assent  of  taxpayers,  834. 

failure  to  provide  interest  and  sinking  fund,  when  makes  void,  83S. 

for  unauthorized  purjKJses  are  void,  849,  850. 

form  and  contents  of,  850. 

fraud  of  municipal  agents  does  not  affect  bona  fide  holders  of,  82S. 

fraudulent  delivery  of,  854. 

inherent  power  of  municipalities  to  issue,  831. 

implied  power  of  municipality  to  borrow  money,  828,  829. 

implied  power  to  issue,  830,  831. 

inquiry,  duty  of  on  the  part  of  purchasers,  824. 

instances  of  powers  which  do  not  include  that  of  borrowing  money, 
829. 

Irregularities  in  issuing,  853. 

irregularities  in,  what  are,  an<l  their  effect,  823. 

issued  to  a  corporation  not  authorized  to  receive  them,  828. 

judicial  functions  of  officers  issuing,  842,  843. 

laches  in  contesting;;  varidity  of,  856. 

law  autliorzing  is  essential,  824. 

law,  ignorance  of  cannot  protect  bona  fide  holders,  831, 

law,  misstatement  of  in,  838. 

lis  pendens,  how  far  affected  by,  824. 

misapplication  of  proceeds,  bondholders  are  not  prejudiced  by,  855. 

misconduct  of  municipal  agents  in  issuing,  823. 

money  in  which  may  be  payable,  852. 

money  ))aid  for  invalid,  when  recoverable  from  the  municipality, 
8H0,  861. 

municipality,  attack  upon  in  proceedings  to  enforce  bonds,  828. 

municipality,  defects  in  organization  of,  826. 

negotiable,  implied  power  of  municipality  to  issue,  830.  831. 

negotiability  of,  general  rule  regarding,  823. 

negotiability  of,  when  iB8ue<i  in  aid  of  railroad  corporation,  82S. 

notice  of  amount  of  existing  indebtedness  must  be  taken,  833,  8S4. 

notice  of  collateral  secret  agreements,  834. 
notice  of  facts  appearing  upon  the  face  of,  832. 
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Municipal  Bonds,  notice  of  ordinances  referred  to  in,  833. 

notice  of  who  are  officers  of  the  municipality  must  be  taken  by  bond- 
holders, 825. 

notice  of  public  records,  833. 

notice  of  the  law  must  be  taken  by  bondholders,  831,  832,  842' 

officers  acting  under  an  unconatitutional  statute,  826. 

officers  de  facto  are  essential  to  the  issuing  of,  825. 

officers  defacto,  title  of  cannot  be  inquired  into,  826. 

officers,  signature  of,  whether  indispensable,  852, 

ordinances  and  orders  directing  issuing  of,  848. 

overissue,  estoppel  against  defense  of,  836. 

overissue,  is  void,  855. 

payee,  variances  in  describing,  854. 

payee  corporation,  effect  of  want  of  existenee  of,  827. 

payee  corporation  other  than  the  one  auttiorized  by  statute,  827. 

payment,  omission  to  provide  means  of,  849. 

payment,  place  of,  851. 

payment,  time  of,  unauthorized  variance  in,  851. 

power  of  legislature  to  ratify  invalid,  859,  860. 

power  to  borrow  money  is  essential  to  power  to  issue,  828. 

power  to  issue  from  what  implied,  830,  831. 

power  to  issue  is  essential  to  protect  bona  fide  holders,  824. 

power  to  issue  must  be  conferred  by  statute,  830,  831. 

preliminary  petitions,  839. 

preliminary  petitions,  when  may  be  proved  not  to  be  sufficiently 
signed,  840,  941. 

preliminary  petitions,  who  may  determine  whether  they  are  suffi- 
ciently signed,  843, 

public  records  and  registrations,  notice  must  be  taken  of  facta  ap- 
pearing therefrom,  833. 

public  records,  protection  afforded  by,  834,  835. 

public  records,  statements  and  recitals  in  bonds,  whether  controlled 
by,  836, 837. 

purposes  for  which  may  be  issued,  849. 

purposes,  recitals  of,  whether  conclusive,  849,  850. 

quantum  meruit  to  recover  money  paid  for  invalid,  860. 

quo  warranto  against  municipality,  effect  of  upon  its  bonds,  827. 

ratification  of  by  the  legislature,  assent  of  the  municipality,  when 
essential  to,  860. 

ratification  of  by  the  municipal  authorities,  860. 

ratification  of,  delegation  to  municipal  officers  of  right  to  ratify,  860. 

recitals  in,  conflict  between  and  the  public  records,  836. 

recitals  in,  made  by  officers  not  authorized  to  make  them,  887. 

recitals  in,  notice  of  must  be  taken  by  all  purchasers,  832. 

recitals  in,  of  ma'ters  of  law,  838, 

recitals  in,  respecting  precedent  elections,  848. 

recitals  in,  when  do  not  protect  bona  fide  holders,  836,  838, 

recitals  in,  when  protect  purchasers,  835. 

registration,  absence  of,  when  makes  void,  833. 

repeal  of  municipal  charter,  effect  of  upon,  827. 

Bale  of,  frauds  in,  854. 

sealing,  853. 

«ecret  equities,  bona  fide  holders  are  protected  from,  823. 
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MomoiPAL  BoiTDfl,  signing,  when  essential,  852. 

statutes  authorizing  mast  be  constitutional,  825. 

statutes  authorizing  must  be  in  effect  at  the  time  when  tht  lOTtrtl 
proceedings  take  place,  825. 

statutes  authorizing  must  remain  in  force,  825. 

terms  different  from  those  authorized,  850. 

tests  to  determine  what  are  conditions  precedent,  839. 

time  of  issuing,  statutes  concerning  are  not  mandatory,  853. 

anconstitutioaal  statute,  bonds  issued  by  virtue  of,  are  void,  88i. 

void,  action  to  recover  money  paid  municipality  for,  860, 861. 
Municipal  Cobpobations,  bonds  of,  828-861. 

bon>Is  of,  power  to  issue,  828. 

borrowing  of  money,  power  of,  how  conferred,  827. 

elassification  of  functions  of,  675. 

garnishment,  answer  by  is  not  required  of,  116. 

garnishment,  cases  holding  they  are  not  subject  to,  116. 

garnishment,  cases  holding  they  are  subject  to,  117,  118. 

famishment  of  corporations,  statutes  authorizing  do  not  apply  to 
municipalities,  117. 

garnishment  of,  for  debts  due  their  creditors,  118. 

garnishment  of,  for  moneys  due  for  public  work,  116. 

garnishment  of,  for  moneys  due  to  citizens  by,  115. 

garnishment,  waiver  of  exempiion  from  cannot  be  made  hy  the 
municipality,  117. 

naisances,  power  of,  to  declare  what  are,  89. 

sidewalks,  liability  for  defects  in,  781. 

Nakbb,  middle  name  or  initial,  materiality  of,  492. 
^ATUBALiZATiON.  courts  having  jurisdiction  over,  394. 
NBQLiaKXCB,  actionable,  does  not  exist  unless  a  duty  existed  in  faror  ol 
the  party  injured,  472. 

electricity,  wires  charged  with,  in  the  public  streets,  472. 

presumption  of,  from  accident,  472. 
Nbootiablb  Instbombsts,  checks  of  savings  banks,  when  are  not,  40Bb 

fraud,  indorsee  must  be  charged  with  notice  of,  484. 

guaranty  involved  in  transfer  of,  525. 

must  not  be  subject  to  any  continjjency,  405, 
NoncB  of  elections  to  authorize  municipal  bonds,  846,  847* 

from  recitals  in  title  dee  Is,  510. 
MiTisANCBS,  power  of  municipal  corporations  to  declare  what  are,  89. 

Pastnbbship  debts  are  primarily  payable  oat  of  partnership  assets,  906^ 
insolvent,  application  of  assets  of,  911. 
lien  of  creditors  upon  property  of,  911. 
priorities  of  firm  and  individual  creditors,  911. 
private  debts  of  one  partner,  payment  out  of  the  firm  assets,  640,  64L 
sale  of  one  partner's  interest  in  property  of,  and  its  effect,  907,  911. 
one  by  one  member  of  firm  name  outside  of  its  business.  111. 
FLBAOiKa,  amendment  after  statutes  of  limitation  have  mn  against 
causes  introduced  by,  431. 
amendment,  causes  of  action  not  existing  when  suit  was  broaght 

cannot  be  asserted  by,  415. 
•mendioent,  change  of  parties,  not  allowable  to  aseertae  a  new  caoae 
of  action,  415. 


Index  to  the  Notes.  941 

PisADiNO,  amendment,  change  of  parties,  which  may  be  effected  by,  427, 
428. 

amendment,  criteria  to  determine  whether  it  is  allowable,  416. 

amendment,  delay  of  trial  should  not  be  permitted  by,  415. 

amendment,  different  cause  of  action  cannot  be  introduced  by,  414, 
415. 

amendment,  discretion  of  court  in  allowing  or  refusing,  434. 

amendment,  form  of  action  cannot  be  changed  by,  424. 

amendment,  form  of  action,  whether  may  be  changed  by,  417. 

amendment  in  actions  for  negligence,  426. 

amendment  in  actions  of  trespass,  432. 

amendment  in  actions  of  trespass  to  enlarge  plaintiff's  close,  432, 

amendment  in  actions  of  trover,  433. 

amendment  in  actions  upon  negotiable  instruments,  426. 

amendment  in  real  actions  to  include  land  not  included  in  the  origi- 
nal complaint,  429. 

amendment  is  not  allowable  where  it  will  necessitate  a  change  of 
parties,  427. 

amendment,  new  cause  of  action,  amendment  introducing  allowed 
upon  payment  of  costs,  418. 

amendment,  new  cause  of  action  cannot  be  introduced  by,  414,  416. 

amendment,  new  cause  of  action,  evidence,  extrinsic,  may  be  re- 
ceived to  determine  whether  an  amendment  presents,  416. 

amendment,  new  cause  of  action,  test  to  determine  what  is,  416. 

amendment,  new  cause  of  action,  when  permitted  in  admiralty,  415. 

amendment.  New  York  statutory  rules  respecting,  417. 

amendment,  notice  of  must  be  given,  434. 

amendment  of  bills  in  equity,  general  rule  as  to  allowing,  423. 

amendment  of  bills  in  equity,  new  causes  cannot  be  asserted  by, 
423. 

amendment  of  bills  of  particulars,  420,  421. 

amendment  of  complaint  entitles  defendant  to  amend  his  answer, 
434. 

amendment,  remedies  where  it  is  improperly  allowed,  434,  435. 

amendment,  statute  of  limitations  cannot  be  avoided  by,  430. 

amendment  to  add  a  new  ground  for  recovery  for  personal  injuries, 
429. 

amendment  to  change  a  scire  facias  to  an  action  for  debt  or  assump- 
sit, 430. 

amendment  to  change  a  statutory  to  a  common  law  action,  431,  432. 

amendment  to  change  an  action  against  a  defendant  personally  to 
one  against  him  officially,  428. 

amendment  to  change  an  action  at  law  to  a  suit  in  equity,  424. 

amendment  to  change  an  action  upon  a  contract  of  insurance  to  an 
action  to  compel  the  delivery  of  the  contract,  425. 

amendment  to  change  an  action  for  an  unlawful  keeping  of  vicious 
animals  into  an  action  for  not  returning  the  execution,  426. 

amendment  to  change  action  for  breach  of  contract  to  an  action  to 
reform  it,  421. 

amendment  to  change  action  for  breach  of  warranty  to  an  action  for 
deceit,  420,  421. 

amendment  to  change  action  for  fraud  into  an  action  upon  contract, 
421. 
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Plkjlding,  amendment  to  change  action  for  fraad  into  an  action  for  an 

accounting,  425. 
amendment  to  change  action  for  labor  performed  to  action  apon  an 

account  stated,  419. 
amendment  to  change  action  for  making  an  excavation  to  one  for 

removing  a  crossing,  428. 
amendment  to  change  action  for  not  retaining  property  attached  to 

one  for  not  returning  an  execution,  426. 
amendment  to  change  action  for  services  performed  to  one  on  ac- 

count  stated,  430. 
amendment  to  change  action  for  slander  to  one  for  malicious  prose- 
cution, 430. 
amendment  to  change  action  for  statutory  penalty  to  one  under  the 

common  law,  423. 
amendment  to  change  action  for  tort  to  one  upon  contract,  432. 
amendment  to  chan^'e  action  from  contract  to  tort,  418. 
amendment  to  change  action  in  assumpsit  to  one  for  a  debt  or  ao* 

count  rendered,  419. 
amendment  to  change  action  in  assumpsit  to  one  of  covenant,  420. 
amendment  to  change  action  in  assumpsit  to  one  of  trover,  420,  421. 
amendment  to  change  action  of  ejectment  bya  plaintiff  suing  in  his 

personal  capacity  to  an  action  in  his  favor  as  an  administrator, 

429. 
amendment  to  change  action  of  ejectment  toone  to  enjoin  an  unlaw- 
ful interference  with  plaintiff's  rights,  429. 
amendment  to  change  action  of  ejectment  to  one  to  redeem  land, 

429. 
amendment  to  change  action  of  replevin  to  one  for  damages.  430. 
amendment  to  change  action  of  replevin  to  one  for  specific  perform- 
ance, 430. 
amendment  to  change  action  of  trover  for  one  piece  of  property  to 

an  action  of  trover  for  another,  433. 
amendment  to  change  action  of  trover  to  one  for  fraud,  434. 
amendment  to  chanire  action  on  a  written  contract  of  insurance  to 

an  action  on  a  subsequent  parol  agreement  to  insure,  425. 
amendment  to  change  ajtion  to  recover  land  to  one  to  procure  a 

decree  for  its  sale,  429. 
amendment  to  change  action  upon  a  contract  to  one  of  tort,  421. 
amendment  to  change  action  upon  a  trust  to  one  for  money  loaned, 

434. 
Amendment  to  change  action  upon  an  account  to  one  upon  a  note, 

419. 
amendment  tochange  grounds  upon  which  plaintiff  claims  damages, 

422,423. 
amendment,  what  permissible,  general  rule,  416,  417. 
parties,  amendments  substituting  different  persona  as  plaintiffs,  427, 

428. 
Principal  asd  Aoent,  misrepresentation  by  agent,  liability  of  principal 

for,  784. 

Railroad,  definition  of,  54. 

Railwats,  alighting  from  while  train  is  in  motion,  SIC. 

crossing,  presumption  of  negligence  from  accident  at,   004* 

sick  passenger,  duty  of  person  assisting,  310. 
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Reckivbk,  foreign,  when  may  sue  in  courts  of  this  state,  867, 
pleadings  in  suits  by,  887. 

Rescission  of  contract  of  sale  for  failure  to  deliver  one  of  several  install- 
ments, 615,  616. 

Sales,  installment,  failure  to  deliver  one,  whether  entitles  party  to  can- 
cel contract  of,  615. 

Savings  Banks,  deposit  in,  gift  of,  from  what  inferable,  390. 
deposit  in  trust  for  others,  390. 

School  Disteicts  are  municipal  corporations,  120. 

boards  of  education  of  are  not  subject  to  garnishment,  120. 
garnishment  of,  120,  121. 

Slander  of  Title,  injunction  to  prevent,  23. 

Statute  of  Frauds,  contract  for  constant  employment,  whether  within, 
302. 
memorandum,  letters  may  constitute,  870. 
memorandum  of  contract,  sufficiency  of,  616, 

Statutes,  construction  of,  192. 

Streets,  changing  grade  of,  damages  for,  146. 

Taxes,  personal  liability  for,  284. 

Telegraph  Corporations,  burden  of  proof  when  there  is  a  delay  in  de- 
livering messages  by,  73. 

conditions,  waiver  of  by  agents,  162. 

interstate  commerce,  business  of,  when  is,  73. 

notice  to,  of  importance  of  message,  from  what  must  be  inferred,  162. 

penalty  for  nondelivery  of  messages,  73. 

state  control  over  business  of,  73. 
Trustee,  significance  of  this  word  after  a  signature,  510. 
Trusts,  declaration  of  is  equivalent  to  a  transfer  of  the  legal  title,  390. 

voluntary,  mere  making  of  deposit  in  the  name  of  another  does  not 
necessarily  create,  390. 

voluntary,  of  personalty  may  be  created  by  parol,  390. 

voluntary,  unexecuted,  equity  will  not  assist,  391, 

Wagers,  recovery  of  moneys  paid  upon,  780. 
Water,  dams,  landowner's  right  to  erect,  145. 

diversion  of  by  upper  riparian  proprietors,  145. 
Witness,  estoppel  against  cannot  prevent  him  from  testifying  to  the 
truth  in  an  action  to  which  he  is  not  a  party,  640. 
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ACCIDENT. 
See  Insurance,  31,  33 ;  Railroads,  ISL 

ACCORD  AND  SATISFACTION. 

1.  AN  ACCORD  AND  SATISFACTION  REQUIRES  a  new  agree- 
ment and  a  performance  thereof.  It  must  be  an  execuced  contract, 
founded  upon  a  new  consideration,  although  an  aereement  to  accept  an 
in'iependent  executory  contract  has  been  held  sufficient.  (Nassoidy  v. 
Tomlinson,  695. 

2.  ACCORD  AND  SATISFACTION.— If  a  check  is  sent  to  a  person, 
and  the  claim  is  then  made  that  it  is  for  the  entire  sum  due  him,  and  he 
is  requested  to  return  a  receipt  in  full,  and  he,  knowin;:  that  the  sender 
of  the  check  still  claims  it  is  for  the  wliole  sum  due,  collects  such  check 
and  sends  a  receipt  on  account,  such  acceptance  and  collection  operate 
as  a  full  accord  and  satisfaction,  and  he  cannot  maintain  an  action  to 
recover  the  balance  claimed  to  remain  unpaid.  (Nassoidy  v.  Tomlinson, 
695. 

3.  A  DEMAND  IS  NOT  LIQUIDATED,  even  if  it  appears  that 
something  is  due,  unless  it  appears  how  much  is  due;  and  when  it  is 
admitted  that  one  of  two  different  sums  is  due,  but  there  is  a  genuine 
dispute  as  to  which  is  the  proper  amcunt,  the  demand  is  unliquidated 
within  the  meaning  of  that  term  as  applied  to  accord  and  satisfaction. 
(Nassoidy  v.  Tomlinson,  6ii5.) 

ACCOUNTING. 
See  Cotenancy,  4 ;  Vendor  and  Purchaser,  5. 

ACTIONS. 
See  Pleading,  1, 

AFFIDAVITS. 
See  Justices  of  the  Peace. 

AGENCY. 

1.  AGENCY— QUESTIONS  OF  LAW  AND  FACT.— Whether  an 
agency  exists,  under  an  ascertained  state  of  facts,  is  a  question  of  law, 
to  be  determined  by  the  court,  but  it  is  within  the  province  of  the  jury 
to  find  whether  the'  facts  necessary  to  establisli  the  agency  exist.  (See- 
horn  V.  Hall,  562.) 

2.  PRINCIPAL  AND  AGENT.— THE  AUTHORITY  OF  AN  AGENT 
IS  ENLARGED  as  to  third  persons  by  implication,  when  the  principal 
permits  him  to  do  acts  not  expressly  authorized,  or  which  are  recognized 
as  valid  after  they  have  been  done.  (Hanover  Nat.  Bank  v.  American 
Dock  etc.  Co.,  721.) 

3.  A  PRINCIPAL  IS  LIABLE  IN  A  CIVIL  ACTION  for  the  fraud 
or  other  malfeasance  of  his  agent  perpetrated  in  the  course  of  his  em- 
ployment, although  the  principal  did  not  authorize,  justify,  nor  know  of, 
the  misconduct.     ( Jarvis  v.  Manhattan  Beach  Co.,  727.) 

AM.  ST.  Kep..  VOU  LL— 60  C946) 
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4.  PRINCIPAL  AND  AGENT.— IF,  THROUGH  INATTENTION 
or  otherwise,  a  principal  suffers  his  agent  to  act  beyond  his  authority 
without  objection,  he  is  bound  to  those  who  are  not  aware  of  any  want 
of  authority,  to  the  same  extent  as  if  the  power  had  been  directly  con- 
ferred.    (Hanover  Nat.  Bank  v.  American  Dock  etc.  Co.,  721.) 

6.  AGENCY  — MISREPRESENTATIONS  BY  AGENT— RESCIS- 
SION OF  CONTRACT.— If  an  agent  obtains  possession  of  the  property 
of  another  by  making  a  stipulation  or  condition  which  he  is  not  author- 
ized to  make,  the  principal  must  either  return  the  property,  or  remain 
subject  to  the  condition  upon  which  it  was  parted  with  by  the  former 
owner.     (Me  verb  off  v.  Daniels,  782.) 

6.  AGENCY— FALSE REPRESENTATIONSOF AGENT— RESCIS- 
SION.— In  an  action  to  recover  for  goo  Is  sold  to  an  agent  in  reliance 
upon  his  false  representations,  evidence  that  his  principal  received  the 
goods  upon  credit,  that  the  agent  had  an  iatereai  in  the  principal's  busi- 
ness, that  the  representations  were  made  with  the  authority  of  the  prin- 
cipal and  were  false,  and  that  the  purchase  was  beyond  the  demands  of 
the  principal's  business,  is  admissible.     (Meyerhoff  v.  Daniels,  782.) 

7.  AGENCY— FALSE  REPRESENTATIONS  BY  AGENT— RES- 
CISSION.— If  goods  are  obtained  from  the  owner,  through  the  false 
representations  of  the  agent  of  another,  the  owner  may  rescmd  the  con- 
tract and  recover  the  goods  from  the  principal  of  such  agent,  whether 
the  latter  had  authority  to  make  such  representations  or  not.  (Meyer- 
hoff v.  Daniels,  782.) 

8.  AGENCY— LIABILITY  FOR  SUBAGENT.  — If  an  agent  em- 
ploys a  Bubagent  to  perform  a  part  of  the  work  or  service  he  has  con- 
tracted to  do,  he  is  liable  to  his  principal  for  any  nesiligence  or  omi^sioa 
of  duty  on  the  part  of  such  subagent  in  the  course  ol  his  employment. 
(Bailie  v.  Augusta  Sav.  Bank,  74.) 

See  Estoppel;  Insurance,  7;  Interstate  (Dommeroe,  1. 

ALIENATION  OF  AFFECTIONS. 
See  Husband  and  Wife,  1-7. 

ALIENS. 
See  Naturalization. 

AMENDMENT. 
See  Limitations  of  Actions,  2;  Pleading,  7,  8;  Statutes,  12. 

ANIMATE. 

1.  ANIMALS  — INJURIES  BY  — LIABILITY  FOR.— If  domestic 
animals,  such  as  oxen  and  horses,  injure  anyone  in  person  or  property 
when  they  are  rightfully  in  the  place  where  tliey  do  the  mischief,  the 
owner  of  such  animals  is  not  liable  for  such  injury,  unless  he  knows  that 
they  are  accustomed  to  do  mis  Idef ;  and  such  knowledge  must  be  alleged 
and  proved;  but,  if  they  are  wrongfully  in  the  place  where  they  do  the 
iniBcinef,  the  own**r  is  liable,  though  he  had  no  notice  that  they  were 
accustomed  to  do  so  before.     (Reed  v.  iSouthern  Express  Co.,  62.) 

2.  ANIMALS— BITE  OF  HORSE— LIABILITY  FOR.— If  a  draught 
horse  attached  to  a  vehicle  is  momentarily  left  standing  in  a  street  near 
the  sidewalk,  and  bites  a  person  passing  by,  tlie  owner  oi  the  iiorse  is  not 
liable  for  the  injury  occasioned,  where  it  is  not  shown  that  the  horse  was, 
or  ever  had  l>e«n,  of  a  vicious  nature,  or  that  the  owner  had  any  reasoD 
to  apprehend  that  it  would  suddenly  bite  anyone.  (Heed  v.  Southem 
£xpreM(Jo.,  62.) 

See  Game  Laws ;  Sales,  2,  8. 
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AKCHITEOTS. 
See  Mechanic's  Lien,  9. 

APPEAL. 

L  APPEAI^ ASSIGNMENT  OF  ERROR— TIME.— A  demurrer  to 
a  rule  nisi  having  been  overruled,  and  no  exceptions  pendente  lite  hav- 
ing been  filed,  it  is  too  late  to  assign  as  error  the  judgment  overruling 
the  demurrer,  in  a  bill  of  exceptions  sued  out  more  than  sixty  davs  after 
the  date  of  such  judgment.     (Corniff  v.  Cook,  55.) 

2.  APPELLATE  PRACTICE— EXCEPTIONS— ASSIGNMENT  OF 
ERROR. — If  a  commissioner,  to  whom  a  case  has  been  referred,  reports 
in  favor  of  subrogation,  wholly  ignoring  an  answer  denying  that  the 
debt  has  been  paid  in  full,  and  such  report  is  sustained  by  the  court 
without  considering  such  answer,  the  supreme  court  is  bound  to  con- 
sider the  question  of  such  omission  on  appeal,  if  it  is  made  the  subject 
of  an  exception  to  the  report,  and  also  of  an  assignment  of  error.  (Mus- 
grave  v.  Dickson,  765.) 

3.  APPELLATE  PRACTICE.- Objection  to  evidence  not  made  at 
the  time  it  is  introduced  is  waived.     (State  v.  Crosswhite,  571.) 

4.  APPEAL— FINDINGS.— If  there  is  not  a  clear  preponderance  of 
evidence  against  a  finding,  it  must  be  sustained  on  appeal.  (Singleton 
v.Hill,  868.) 

5.  APPELLATE  PRACTICE.— A  verdict  which  is  right  upon  the 
evidence  will  not  be  reversed  on  appeal  because  of  erroneous  instruc- 
tions.    (Louisville  etc.  Ry.  Co.  v.  Nicholai,  20t).) 

6.  APPELLATE  PRACTICE— EXCESSIVE  VERDICT.— A  ver- 
dict which  is  plainly  excessive,  so  much  so  that  it  cannot  be  accounted 
for,  except  upon  the  ground  of  passion  or  prejudice,  must  be  set  aside  ou 
appeal.    (Davis  v.  Selley,  356.) 

7.  STARE  DECISIS. — In  determining  whether  a  conclusion  of  law 
in  any  adjudicated  case  is  a  precedent  in  a  subsequent  one,  the  value  of 
the  first  is  measured  by  its  similarity  or  dissimilarity  to  the  second  in  its 
controlling  facts.  And  even  if  the  court,  announcing  the  conclusion, 
misapprehends  or  mistakes  the  facts,  the  conclusion,  to  be  of  any  value 
as  a  precedent,  must  be  taken  as  applicable  to  the  facts  as  assumed  by 
the  court ;  they,  as  concerns  the  judgment,  are  the  facts,  and  whether 
existing  or  nonexisting,  either  prompt  or  compel  the  conclusion  of  law 
that  determines  the  judgment.    (Yoders  v.  Am  well,  Tp.  760.) 

ASSESSMENTS. 
Bee  Judgments,  8. 

ASSETS. 
See  Partnership,  6,  10, 18. 

ASSIGNMENT. 

1.  ASSIGNMENT— AN  UNACCEPTED  DRAFT  OR  BILL  OF  EX- 
CHANGE does  not,  before  acceptance,  operate  as  an  assignment  of  a  debt 
due  from  the  drawee  to  the  drawer.    (Northern  Trust  Co.  v.  Rogers,  526.) 

2.  ASSIGNMENT.— A  CHECK  IS  AN  ASSIGNMENT  of  the  funds 
of  the  drawer  to  the  amount  of  the  check,  as  between  the  drawer  and 
payee,  when  the  check  is  given,  but,  as  between  the  payee  or  holder  and 
the  drawee,  the  check  is  not  complete  as  an  assignment  until  presenta- 
tion for  payment.     (Northern  Trust  Co.  v.  Rogers,  526.) 

See  Cotenancy,  5;  Mortgages,  5;  Partnership,  3;  Patents,  8. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  ASSIGNMENT  FORBENEFIT  OF  CREDITORS.— To  constitute 
an  assignment  for  the  benefit  of  creditors,  there  must  be  a  trustee,  cred- 
itors, and  a  cestui  que  trust,  who  can  compel  an  enforcement  of  the 
trust,  though  it  is  not  necessary  that  a  trustee  shoul  1  be  namixi  as  such, 
in  the  instrument,  or  be  specifically  named  at  all,  at  the  time  of  the 
transaction,  if  it  is  definitely  agreed  that  there  shall  be  a  trubtee,  ia 
fact,  to  hold  property  and  administer  it  as  such.  Nor  is  it  essential  that 
all,  in  order  to  be  bound,  should  be  parties  to  the  transaction  at  the  out- 
set. They  will  be  equally  bound  if,  with  knowledge  of  the  facts,  they 
become  parties  afterward.  Neither  is  it  essential  that  the  transfer  should 
be  made  directly  to  the  trustee.  If  made  directly  to  creditors,  covering 
all  the  insolvent's  property,  coupled  with  an  agreement,  that  all  such 
property  shall  be  immediately  turned  over  to  one  of  the  creditors,  or 
gome  third  party,  to  act  as  trustee  for  all,  that  is  sufficient.  (Strong  ▼. 
Kalk,  863.) 

2,  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— VOID  CHAT- 
TEL MORTGAGES.— If  an  insolvent  debtor,  wi:^hing  to  prefer  certain 
creditors,  who  are  relatives  and  friends,  gives  them  a  chattel  mortgage, 
covering  all  his  property,  coupled  with  an  agreement  that  one  of  such 
creditors  shall  immediately  take  possession  of  such  property,  as  agent 
and  trustee  for  all,  and  sell  it,  and  distribute  the  proceeds  among  them, 
pro  rata,  until  all  are  paid,  and  two  other  creditors  afterward  take  chat- 
tel mortgages  on  tlie  same  proi)orty,  with  full  knowledge  of  all  the  facts, 
and  become  parties  to  the  arrangement  first  madi ,  with  the  understand- 
ing that  their  claims  shall  be  paid  after  th<J3e  of  the  other  mortgagees, 
all  jiarties  Ut  this  arrangement  knowing  that  the  mortgagor  is  hopelessly 
insolvent,  and  that  he  is  indebted  to  a  large  amount  outside  of  the  claims 
secured;  the  traiifactija  amounts  to  an  assignment  for  the  benefit  of 
creditors,  in  violation  of  the  statu  e  on  the  subject  of  assignments  for 
the  benefit  of  creditors,  and  prohihiting  preferences  in  such  assignments; 
and  the  chattel  mo:  tgageb  are  therefore  void.     (Strong  v.  Kalk,  863.) 

See  Setoff. 

ASSIGNMENT  OF  ERROR. 
See  Appeal,  1,  2. 

ASSUMPSIT. 
6ee  Mandamus. 

ATTACHMENT. 

1.  ATTACHMENT— BURDEN  OF  PROOF.  — An  officer,  justifying 
an  attachment,  has  the  burden  of  proof  to  show,  by  a  preponderance  of 
evidence,  that  he  did,  in  fact,  effectually  levy  it ;  but  such  preponderance 
is  not  to  be  determined  alone  by  the  numl)er  of  witnesses  testifying  to  a 
particular  fact.  The  jury  shouM  be  instructed  to  take  into  considera- 
tion the  opportunities  of  the  witnesses  for  seeing  or  knowing  the  things 
al>out  which  they  testify  ;  their  conduct  and  demeanor  while  testifying; 
tiieir  interest,  or  lack  of  interest,  in  the  result  of  the  suit;  the  prohability 
or  improbability  of  the  truth  of  their  several  stateuients,  iti  view  of  all  the 
other  evidence,  facte,  and  circumstances  proved  on  tlie  trial;  and  from  all 
these  circumstances  to  determine  upon  which  side  is  the  weiirht,  or  pre- 
ponderance, of  the  evidence.  Hence,  after  such  a  charge,  it  is  not  error 
to  refu8»'  to  instruct  the  jury  that  "  the  question  whether  the  burden  of 
proof  has  Wen  carried  is  to  l)e  settled  by  ioiking  at  the  numl)er  of  wit- 
nesses testifying  in  favor  or  against  certain  facts,  their  demeanor  on  the 
stand,  character,  interest,  etc."     (Corniff  v.  Cook,  5").) 

2.  ATTACHMENT— SUFFICIKNCV  OF  LEVY— POSSES*! ION 
AND  REMOVAL  (>K  I'UOl'KUr V.— If  an  oilier,  having'  pro|.erty 
within  Im  view,  and  where  lie  can  cuulrul  it,  pruicbscs  to  levy  upon  ii. 
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and  to  assume  control  of  it,  by  virtue  of  a  writ  of  attachment,  the  levy 
is  valid,  although  the  oflScer  leaves  the  property,  to  be  kept  for  him.  in 
the  hands  of  the  defendant  in  attachment.  Hence,  if  a  constable  levies 
upon  goods  in  clubrooms  belonging  to  a  corporation,  and  makes  an  inven- 
tory thereof,  the  property  being  at  the  time  under  his  view,  in  his  imme- 
diate presence,  and  constructively  in  his  pt^ssession,  and  the  defendant 
in  attachment,  through  its  president,  agrees,  immediately  afterward,  to 
hold  the  goods  subject  to  the  order  and  control  of  the  officer,  who  shortly 
thereafter  makes  an  entry  of  levy  upon  the  attachment,  the  levy  is  suf- 
ficient, although  the  constable  does  not  take  actual  manual  custody  of 
the  goods,  or  lock  up  the  house,  or  remove  the  goods  therefrom.  (Cor- 
niff  V.  Cook,  55.) 

3.  ENTIRETIES— GARNISHMENT.— If  land  owned  by  husband 
and  wife  by  entireties  is  sold  by  them,  the  husband's  half  of  the  proceeds 
of  the  sale,  though  remaining  undivided,  is  subject  to  garnishment  for  the 
payment  of  his  separate  debts.     (Fogleman  v.  Shively,  213.) 

4.  MUNICIPAL  CORPORATIONS  —  GARNISHMENT.  —  Public 
policy  forbids  that  a  municipal  corporation  should  be  subject  to  garnish- 
ment in  any  case  where  its  indebtedness  arose  on  account  of  the  exercise 
by  it  of  governmental  functions.  It  cannot,  therefore,  -be  garnished  for 
money  due  by  it  to  a  contractor  for  constructing  a  sewer  or  other  public 
work,  although  such  work  is  fully  completed  before  the  garnishment  is 
served,  and  the  debt  is  for  a  balance  then  due  the  contractor.  (Leake 
V.  Lacey,  112.) 

See  Contempt ;  Injunctions,  4. 

ATTORNEY  AND  CLIENT. 

1.  PLEADING  — COLLUSION  BETWEEN  CLIENT  AND  DE- 
FENDANT.— Characterizing  a  transaction  as  fraudulent  does  not  make 
it  so  in  law  unless  it  is  so  in  fact.  Therefore,  a  charge,  by  the  plaintiffs' 
attorney,  of  fraudulent  collusion  between  the  plaintiff  and  the  defendant 
in  a  damage  suit,  for  the  purpose  of  cheating  the  attorney  "out  of  his 
fees  and  expenses,"  amounts  to  nothing,  if  he  does  not  state  facts  suflS- 
eient  to  support  the  charge.  An  allegation  that  the  client  compromised 
his  claim  with  the  defendant  and  dismissed  the  action  before  judgment, 
without  the  consent  of  his  attorney,  is  insufficient,  as  the  client  had  a 
lawful  right  to  do  so.     (Hanna  v.  Island  Coal  Co.,  246.) 

2.  ATTORNEY  AND  CLIENT— LIEN  OF  ATTORNEY— CLIENT'S 
RIGHT  TO  COMPROMISE  ACTION.— Under  a* statute  giving  a  lien  to 
an  attorney  on  any  judgment  obtained  by  him  for  his  client,  the  attor- 
ney, in  an  action  to  recover  damages  for  injuries  to  his  client,  acquires 
no  lien  for  fees,  and  money  expended,  until  after  judgment.  Hence, 
until  then,  the  client  may  settle,  compromise,  and  release  the  cause  of 
action,  without  consulting  his  attorney,  and  without  making  the  defend- 
ant liable  to  the  latter,  although  the  client  has  agreed  with  his  attorney 
not  to  do  so,  and  the  defendant  has  notice  of  such  agreement,  and  of  the 
attorney's  claim.  Neither  will  the  client's  insolvency  render  the  defend- 
ant liable  to  the  attorney.    (Hanna  v.  Island  Coal  Co.,  246.) 

3.  ATTORNEY  AND  CLIENT  — LIEN  OF  ATTORNEY— COM- 
PROMISE BEFORE  JUDGMENT.— If  a  cause  of  action  is  one  for  un- 
liquidated damages,  and  not  assignable,  such  as  an  action  for  personal 
injuries  resulting  from  negligence,  the  client  cannot  give  his  attorney 
any  lien  that  will  prevent  a  settlement  or  compromise  by  the  parties 
before  judgment,  even  if  the  amount  is  definitely  fixed,  and  an  agree- 
ment made  that  the  same  shad  become  a  lien,  and  the  adverse  party 
notified  of  the  fact.    (Hanna  v.  Island  Coal  Co.,  246.) 

ATTORNEYS'  FEES. 
See  Mortgages,  9. 
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AUCTIONS. 
AUCTION  SALES— MEMORANDUM,  WHO  MAY  MAKE.— An 
agent  of  the  owner  of  land,  engaging  an  auctioneer  to  make  sale  thereof 
cannot,  as  the  latter'a  clerk,  make  an  entry  of  the  sale,  so  as  to  bind  tht> 
bidder  to  whom  the  property  is  finally  knocked  off  bv  the  auctioneer. 
A  memorandum  bo  made  does  not  satisfy  the  statute  of  frauds.  (Howell 
V.  Shewell,  143.) 

BAGGAGE. 
See  Carriers,  5-7 ;  Railroads,  7,  8. 

BANK-BOOKS. 
See  Wills,  2. 

BANKS. 

1.  BANKS  AND  BANKING— DELIVERY  OF  DRAFT.— The  mail- 
ing of  a  letter,  addressed  to  the  cashier  of  a  bank,  in  which  is  inclosed  a 
draft,  is,  in  legal  effect,  a  delivery  of  the  draft  to  that  bank,  and  the 
sender  has  no  rightful  authority  to  take  the  letter  from  the  mail.  (Can- 
terbury V.  Bank;  870.) 

2.  BANKS  AND  BANKING— DRAFTS— RIGHT  OF  STOPPAGE 
IN  TRANSITU. — If  a  bank,  l>eing  the  payee  of  a  drait,  sends  it  to 
another  bank  for  collection,  and  the  latter,  at  the  request  of  the  drawee, 
and  on  the  failh  of  his  solvency,  gives  hiui  credit  for  the  amount,  makes 
its  own  draft  on  a  third  bank,  payable  to  the  order  of  the  first  bank,  and 
mails  it  to  the  latter  "in  payinent  of"  the  first  draft,  this  is  a  delivery  of 
the  second  draft  by  the  drawee  of  the  first  draft,  through  the  collecting 
bank,  to  the  first  bank;  and  the  collecting  bank  cannot,  on  learninji  of 
the  drawee's  insolvency,  stop  payment  of  the  second  draft,  or  withdraw 
it  from  the  mail.     (Canterbury  v.  Bank,  870.) 

8.  A  BANK  ACCOUNT  PAYABLE  TO  THE  ORDER  OF  HUS- 
BAND OR  WIFE,  the  balance  at  the  death  of  either  to  belong  to  the 
survivor,  constitutes  an  agreement  l)etween  the  bank  and  the  husband 
which  remains  in  force  after  his  death,  and  justifies  the  payment  to  her, 
as  survivor,  of  the  moneys  remaining  on  deposit  at  his  death.  (Metro- 
politan Sav.  Bank  v.  Mnrphv,  473.) 

4.  BANKS— DEPOSIT  OF  CHECK— LIABILITY.— If  a  bank,  in 
the  ordinary  course  of  business,  receives  from  a  depositor  a  check 
upon  another  bank,  and  credits  it  on  his  dejK)?it-book,  not  as  cash, 
but  as  a  check,  the  bank  is  not  liable  for  the  value  of  the  check  as  a  pur- 
chaser thereof,  especially  where  it  appears  that  the  bank  merely  under- 
took the  collection  of  the  check  for  the  l)enefit  of  the  depositor,  and  that 
it  was  not  the  intention  of  the  parties  that  the  title  to  the  check  should 
pass  to  the  bank  as  absolute  owner.     (Bailie  v.  Augusta  Sav.  Bank,  74.) 

5.  BANKING  — REFUSAL  TO  PAY  CHECK— DAMAGES.— If  an 
indorsed  check  is  sent  for  collection  by  due  course  of  mail  to  the  bank 
on  which  it  is  drawn  and  in  which  the  drawer  has  on  deposit  at  the  time 
sutlicient  funds  to  pay  it,  the  return  of  the  check  unpaid,  due  solely  to 
the  negiigt*iit  mistake  of  an  employ^  of  the  bank,  is,  in  effect,  a  refusal  to 
pav,  and  renders  the  bank  liable  to  the  drawer  for  substantial,  temper- 
ate, compensatory  damages,  without  proof  of  Bi>ecial  or  actual  damages. 
(Atlanta  Nat.  Bank  v.  Davis,  139.) 

6.  BANKS  — FAILURE  TO  PRESENT  CHECK  WITHIN  A 
REASON ABLK  TIME,  EFFECT  OF.— If  the  holder  of  a  bank  check 
neglecta  to  present  it  for  payment  within  a  reasonable  time,  and  the 
bank  fails  l>etween  the  time  of  drawing  and  the  presentation  of  the 
check,  the  drawer  is  discharged  from  liability  to  the  extent  of  the  injury 
he  has  sustained  by  such  failure,  and  an  indorner  is  discharged  aoao- 
lately.     (Comer  v.  Dufour,  89.) 

7.  BANKS  — PRESENTATION  OF  CHECKS  —  REASONABLE 
TIME. — What  IB  a  reasonable  time  in  which  to  present  a  check  to  a 
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bank  for  payment  depends  upon  circumstances,  and  the  relation  of  the 
parties  between  whom  the  question  arises.  When  the  facts  are  undis- 
puted, the  question  is  one  of  law,  to  be  determined  by  the  court.  (Gumer 
V.  Dufour,  89.) 

8.  BANKS— PRESENTATION  OF  CHECK  RECEIVED  AT  DIS- 
TANT PLACE.  —  If  a  check  is  received  at  a  place  distant  from  the 
place  where  the  bank  upon  which  it  is  drawn  is  situated,  and  is  for- 
warded by  due  course  of  mail  to  a  person  in  the  latter  place  for  present- 
ment, the  person  to  whom  it  is  thus  forwarded  has  until  the  close  of 
banking  hours  on  the  next  secular  day  after  he  has  received  it  to  present 
it  for  payment,  unless  there  are  special  circumstances  which  require 
him  to  act  more  promptly.     (Comer  v.  Dufour,  89.) 

9.  BANKS  —  PRESENTMENT  OF  CHECK  —  ALLOWING 
DRAWEE  TO  RETAIN  FUNDS.— The  holder  of  a  check,  after  hav- 
ing once  presented  it,  cannot  derive  any  advantage  from  the  fact  that 
he  could,  without  being  chargeable  with  unreasonable  delay,  have  held 
it  longer  before  making  presentment.  The  first  presentment  fixes  the 
rights  of  the  parties,  if  the  drawee  is  then  ready  and  willing  to  pay, 
and  the  holder  allows  the  fund  to  remain  longer  in  the  hands  of  the 
drawee,  he  does  so  at  his  peril.     (Comer  v.  Dufour,  89.) 

10.  BANKS  — EFFECT  OF  TAKING  SUBSTITUTED  CHECK, 
AND  OF  DELAY  IN  ITS  PRESENTMENT.— If  the  holder  of  a  check 
accepts,  in  lieu  of  money,  a  check  of  the  drawee,  he  does  so  at  his  peril, 
if  such  acceptance  does  not,  of  itself,  discharge  an  indorser  of  the  origi- 
nal check,  the  indorser  should  certainly  be  held  discharged,  if  the  sub- 
stituted check  is  not  presented  promptly,  and  the  collection  is  thereby 
defeated.  Such  presentment  cannot  ba  delayed,  at  the  risk  of  the  in- 
dorser, for  any  time  beyond  that  within  which,  with  reasonable  dili- 
gence, the  presentment  can  be  made.     (Comer  v.  Dufour,  89.) 

IL  BANKS  — DELAY  IN  PRESENTMENT  OF  SUBSTITUTED 
CHECK— DISCHARGE  OF  INDORSER— DIRECTION  OF  JUDG- 
MENT.— If  a  bank  cashes  a  check  after  its  indorsement  by  an  accom- 
modation indorser,  and  sends  it,  for  collection,  to  its  correspondent  in 
the  city  where  the  bank  upon  which  the  check  was  drawn  is  located, 
and  it,  with  a  number  of  other  checks,  is  there  presented  to  the  drawee 
for  payment,  but  the  runner  of  the  correspondent  accepts  in  paj'ment  of 
all  these  checks  a  small  sum  of  money  and  the  drawee's  check  upon  an- 
other bank  in  the  same  city,  which,  if  promptly  presented,  would  be 
paid,  but  which  is  held  by  the  runner,  or  the  bank  he  represents,  for  two 
hours  or  more,  during  which  time  the  original  drawee  fails,  and  in  con- 
sequence of  which  the  substituted  check  is  dishonored,  the  bank  which 
cashed  the  original  check  cannot  hold  the  indorser  of  that  check  liable 
for  the  amount  thereof,  though,  after  the  substituted  check  was  dis- 
honored, the  original  check  was  reclaimed  by  replevin,  duly  protested 
for  nonpayment,  and  returned  to  the  bank  which  cashed  it.  Under  such 
circumstances,  the  lower  court  will  be  directed  to  render  a  final  judg- 
ment in  favor  of  the  defendant.     (Comer  v.  Dufour,  89.) 

12.  BANKS  AND  BANKING— FORGED  CHECKS.— A  banker  upon 
whom  a  forged  check  has  been  drawn  cannot,  upon  discovery  ot  the  for- 
gery, recover  the  amount  from  a  bona  fide  holder  to  whom  he  has 
paid  it.     (Germania  Bank  v.  Boutell,  519.) 

13.  BANKS  AND  BANKING— FORGED  CHECKS.— A  bank  that 
pays  to  another  a  forged  order,  indorsed  in  blank  by  the  forger,  received 
and  indorsed  by  the  first  bank  to  tlie  paying  bank  "for  collection,"  may 
recover  the  money  back,  provided  the  bank  paid  is  in  no  worse  position 
than  if  payment  of  the  order  had  been  refused  by  the  correspondent 
bank.  Delay  by  the  latter  bank  in  giving  notice  of  the  forgery  is  im- 
material, unless  the  bank  paid  is  thus  placed  in  a  worse  position  than  if 
it  had  received  notice  earlier.     (First  Nat.  Bank  v.  First  Nat.  Bank,  221.) 

14.  BANKS  AND  BANKING— FORGED  CHECKS.— In  the  absence 
oi  actual  fault  or  negligence  on  the  part  of  the  drawer,  his  constructive 
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fault  in  not  knowing  the  signature  of  the  drawer,  and  detecting  a  for- 
gery, doea  not  preclude  hia  recovery  from  one  who  has  received  the 
money  with  knowledge  of  the  forgery,  or  who  took  the  check  under  cir- 
cumstances of  suspicion,  without  pr  j[)er  precautions,  or  whose  conduct 
has  been  such  as  to  mislead  the  drawer,  or  to  induce  him  to  pay  the 
check,  without  the  usual  scrutiny  or  other  precautions  against  mistake 
or  fraud.     (Firfct  Nat.  Bank  v.  First  Nat.  Bank,  221.) 

15.  BANKS  AND  BANKING— FORGED  CHECKS.— To  entitle  the 
holders  to  retain  money  obtained  througli  mistake,  upon  a  f>rged  check, 
he  must  be  able  to  put  the  drawer  alone  in  the  wrong,  and  must  be  able 
truthfully  to  assert  that  he  put  the  whole  responsibility  upon  the 
drawer,  and  relied  upon  him  to  decide ;  and  that  the  mistake  arising 
from  his  negligence  cannot  be  corrected  without  placing  the  holder  in  a 
worse  position  than  if  payment  had  been  refused.  (First  Nat.  Bank  v. 
First  Nat.  Bank,  221.) 

16.  BANKS— LOSS  OF  SPECIAL  DEPOSIT  THROUGH  ACT  OF 
EMPLOYEE. — It  is  incumbent  upon  a  bank,  where  the  loss  of  a  special 
deposit  occurs  through  ihe  negligence  or  dishonesty  of  one  of  its  em- 
I'loyees,  to  show  reasonable  care  and  circumspection  on  its  part,  both  as 
to  the  selection  of  such  employee  in  the  first  instance,  and  as  to  his  sub- 
sequent retention  in  a  position  of  trust.  (Merchants'  Nat.  Bank  v.  Car- 
hart,  85.) 

17.  BANKS— LOSS  OF  SPECIAL  DEPOSIT— BURDEN  OF  PROOF. 
If  a  special  deposit  of  property  for  gratuitous  safekeeping  is  made  with 
a  bank,  which,  throuj^h  its  cashier,  issues  a  receipt  therefor,  specifying 
that  the  same  is  held  subject  to  the  order  of  the  depositor,  and  which 
receipt  the  cashier  is  authorized  to  issue,  the  depositor,  in  an  action 
against  the  bank  for  the  value  of  the  da{)osit,  makes  out  a  prima  facie  case 
by  intro<lucing  the  receipt  in  evidence  and  proving  the  bank's  failure  to 
deliver  the  property  on  demand;  and  this  casts  upon  the  defendant  the 
burden  of  snowing  that  it  had  exercised  at  least  slight  diligence  in  the 
care  and  keeping  of  the  property.     (Merchants'  Nat.  Bank  v.  Carhart,  95.) 

18.  BANKS  — THEFT  OF  DEPOSIT  BY  CASHIER  — CARE  RE- 
QU  iRED  OF  BANK. — If  a  special  deposit  of  property  for  gratuitous 
eafekeeping,  made  with  a  bank,  is  stolen  by  its  cashier,  it  cannot  ex- 
onerate itself  from  liability  by  showing  that  it  exercised  due  diligence 
in  selecting  the  cashier.  To  escape  liability  the  bank  must  s'low  aihrm- 
atively  that,  during  the  whole  term  of  the  bailment,  it  exercised,  at 
least,  a  slight,  continuing  supervision  over  the  cashier;  that,  in  doing 
60,  no  indication  of  dishonesty,  or  other  reason  for  dintrusting  him,  ap- 
peared; and  that  it  was  not  guilty  of  gross  negligence  in  retaining  him 
after  it  knew,  or  ought  to  have  known,  m  the  exercise  of  sli>:ht  diligence, 
that  he  was,  or  had  become,  unworthy  of  trust.  This  is  not  shown  by 
proof  that,  up  to  a  given  time,  three  or  more  years  previous  to  the  dis- 
covery of  the  theft,  his  reputation  was  good,  and  that  "  he  stood  in  the 
community  for  lionesty  and  integrity  as  high  as  any  man."  (Merchants* 
Nat.  Bank  v.  Carhart,  95.) 

19.  BANKS— THEbT  OF  DEPOSIT  BY  CASHIER— DILIGENCE, 
HOW  MEASURED. — If  a  special  deposit  in  a  bank  is  stolen  by  its 
cashier,  the  question  as  to  whether  or  not  the  Iwink  observed  that  degree 
of  diligence  which  was  due  the  plaintiR  is  not  dependent  upon  the  ques- 
tion whether  or  not,  under  simdar  circumstances,  it  trusted  its  cashier 
with  its  own  pro[>erty  of  like  kind,  and  it  is  not  error  to  refuse  a  charge 
making  it  so  de|»endent.  What  the  bank  ought  to  have  done,  in  order 
to  come  up  to  the  measure  of  diligence  required  by  law,  cannot  be  ar- 
rived at  by  showing  what  it  actually  did  in  other  matters  relating  to  its 
own  affaim.     (Merchants'  Nat.  Bank  v.  Carhart,  95.) 

20.  BANKS— COLLECTIONS  BY  SUBAGENT.— In  the  absence  of 
any  agreement  to  the  contrary,  a  bank  which  receives  a  check  from  a 
customer  is  lial>Ie  to  him  for  any  negligence  whereby  the  collection  of 
the  check  is  defeated,  whether  auch  negligence  is  that  of  its  own  uthuera. 


Index.  953 

or  of  a  subagent  or  correspondent  to  whom  he  sends  the  check  for  col- 
lection. It  make3  no  difference  that  the  bank  does  not  charge  anything 
for  the  collection,  and  it  is  immaterial  whether  such  subagent  or  corre- 
spondent is  the  bank  upon  which  the  check  is  drawn,  or  another.  (Bailie 
Y.  Augusta  Sac.  Bank,  74.) 

See  Insolvency;  Negotiable  Instruments,  13;  Setoff. 

BILLS  OF  LADING. 
See  Railroads,  3. 

BONDS. 
See  Corporations,  1-3;  Municipal  Corporations,  28;  Suretyship, 

BROKERS. 
See  Corporations,  18. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  IF  A  BUILDING  AND  LOAN  ASSOCIATION  GOES  INTO  THE 
HANDS  OF  A  RECEIVER,  a  member  who  is  a  mortgagor,  is  no  longer 
under  any  obligation  to  pay  monthly  dues  accruing  after  the  com- 
mencement of  the  receivership.     (Buiat  v.  Bryan,  787.) 

2.  BUILDING  AND  LOAN  ASSOCIATIONS.— A  MEMBER  WHO 
HAS  BORROWED  MONEY  of,  and  executed  a  mortgage  to,  a  building 
and  loan  association  is,  upon  its  going  into  the  hands  of  a  receiver,  en- 
titled to  be  credited  upon  his  mortgage  with  all  amounts  paid  as  interest 
and  all  dues  on  his  shares  of  stock,  and  if  such  credits  equal  or  exceed 
the  amount  of  the  mortgage  debt,  no  suit  in  foreclosure  can  be  sustained. 
(Buist  V.  Bryan,  787.) 

BUILDING  CONTRACTS. 

BUILDING  CONTRACTS.— THE  WORD  "  CONTRACTOR,"  in 
an  ordinance  requiring  any  owner  or  contractor  who  erects  a  building 
adjacent  to  a  sidewalk  in  a  city  to  construct  a  covered  way  next  to  the 
building,  applies  not  only  to  contractors  for  the  walls  and  brickwork, 
but  also  to  a  separate  contractor  for  the  iron  work,  consisting  of  girders, 
beams,  and  floor  joists,  and  which  constitute  an  integral  and  substantial 
part  of  the  building.  (Smith  v.  Milwaukee  Builders'  etc.  Exchange, 
912.] 

BUILDINGS. 
See  Municipal  Corporations,  13,  14. 

BURDEN  OF  PROOF. 
See  Attachment,  1 ;  Libel,  3 ;  Towns. 

CANCELLATION. 
See  Equity,  1. 

CARRIERS. 
1.  CARRIERS  OF  PASSENGERS— DUTY  AND  LIABILITY.— 
A  carrier  must  exercise  the  highest  degree  ot  care  to  secure  the  safety  of 
its  passengers,  and  is  responsible  for  the  slightest  neglect,  if  any  injury 
is  caused  thereby.  A  carrier's  duty  is  not  ended  with_  carrying  a  pas- 
senger safely  from  one  point  to  another,  but  the  carrier  must  set  the 
Sassenger  down  safely,  if,  in  the  exercise  of  the  utmost  care,  it  can  be 
one.    (Evansville  etc.  R.  R.  Co.  v.  Athon,  303.) 
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2.  CARRIERS  OF  PASSENGERS,  NOT  BEING  INSURERS  of 
their  safety,  are  not  responsible  for  injury  to  them,  if  all  reasonable  care, 
skill,  diligence,  prudence,  and  foresight  for  their  safety  have  been  em- 
ployed.    (Hite  V.  Metropolitan  etc.  Ry.  C5o.,  555.) 

3.  CARRIERS— NEGLIGENCE— PRESUMPTION.— An  injury  to  a 
passenger,  shown  to  have  been  caused  by  reason  of  some  defect  or  im- 
perfection  in  the  carrier's  appliances,  or  by  some  omisaion  of  duty  or 
negligent  act  of  his  servants,  raises  a  presumption  of  negligence  on  his 
part.     (Hite  v.  Metropolitan  etc.  Rv.  Co.,  555.) 

4.  CARRIERS— DUTY  OF  PASSENGER  TO  READ  TICKET.— 
If  a  passenger  ticket  is  free  from  anything  calculated  to  mislead  or  de- 
ceive the  person  buying  it,  and  professes  to,  and  does  set  out,  a  special 
contract  between  the  carrier  and  the  passenger  so  legibly  and  plainly, 
that  it  is  carelessness  on  the  part  of  the  latter  not  to  read  it,  his  failure 
to  read  it  when  he  has  an  opportunity  estops  him  from  saying  that  he 
has  not  read  it,  and  he  is  bound  by  its  stipulations.  (Louisville  etc.  Ry. 
Co.  v.  Nicholai,  206.) 

6.  CARRIERS— REMOVAL  OF  BAGGAGE.— The  baggage  of  a 
passenger,  upon  reaching  its  destination,  must  be  called  for  within  a 
reasonable  time,  or  the  liability  of  the  carrier  as  an  insurer  ceases.  The 
reasonable  time  within  which  the  owner  must  call  for  it,  is  directly  upon 
its  arrival,  making  reasonable  allowance  for  the  crowded  condition  of 
the  depot  at  the  time.  The  lateness  of  the  hour  makes  no  difference  if 
the  baggage  is  put  upon  the  platform.  (Ditman  Boot  etc.  Co.  v.  Keokuk 
etc.  R.  R.  Co.,  352.) 

6.  CARRIERS— REMOVAL  OF  BAGGAGE.— If  it  is  customary  for  a 
a  carrier  to  close  its  depot  so  soon  after  the  arrival  and  departure  of  an 
evening  train,  that  baggage  handlers  did  not  customarily  go  to  the  depot 
at  night,  and,  if  the  only  way  that  baggage  arriving  on  that  train  could 
be  obtained  was  by  special  request,  surrender  of  check,  and  having  it 
left  outside  of  the  depot,  the  owner  of  baggage  so  arriving  is  not  guilty 
of  negligence  in  leaving  it  in  the  depot  over  night  without  effort  to 
remove  it.  In  case  of  its  destruction  during  that  time,  he  may  recover 
ts  value  from  the  carrier.  (Ditman  Boot  etc.  Co.  v.  Keokuk  etc.  R.  R. 
Co.,  352.) 

7.  CARRIERS— LIABILITY  FOR  BAGGAGE.— If  the  exemption 

Srovided  by  contract  between  a  carrier  and  a  passenger  is  not  for  loss  or 
amage  to  baggage  from  a  particular  cause,  but  as  to  amount  only,  and 
the  carrier  does  not  account,  nor  attempt  to  account,  for  a  refusal  or 
failure  to  deliver  the  property  the  jury  has  a  right  to  infer  negligence 
on  the  part  of  the  carrier,  and  me  passenger  may  recover  the  amount  of 
his  loss.  (Louisville  ete.  Ry.  Co.  v.  Nicholai,  206.) 
See  Railroads,  3-12. 

CASHIER. 
.See  Banks,  17-19. 

CERTIFICATES. 
See  Corporations ;  Warehousemen. 

CHATTEL  MORTGAGES. 
Bee  Assignment  for  the  Benefit  of  Creditors,  2;  Insurance,  9,  10. 

CHECKS. 
See  Accord  and  Satisfaction,  2;  Assignnient,  2;  Banks,   4-15;  Insolv- 
ency; Payment. 

CHOSES  IN  ACTION. 
Bee  Partneryhip,  3. 
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CLOUD  ON  TITLE. 

TTPnAr^T'???An?Jl'^^u^--^  CONVEYANCE  WHICH  SHOWS 
urujx  iia  j^AUiii  that  the  grantor  was  at  the  time  of  its  execution  out 
of  possession  of  the  lands  conveyed  is  void  as  to  a  party  holdino-  ad- 
versely to  such  grantor  at  the  time  of  its  execution,  and  is  not  a  cloud 
upon  his  title.     (Reyes  v.  Middleton,  17.) 

i^A?:^:,^^^^^  ^^  TITLE.— A  CONVEYANCE  VOID  UPON  ITS 
FACE,  in  the  absence  of  rebutting  proof,  is  not  a  cloud  on  the  title, 
authorizing  the  interposition  of  equity  for  its  removal.  (Revea  v.  Mid- 
dleton, 17.) 

COLLECTIONS. 
See  Banks,  20. 

COLLUSION. 
See  Attorney  and  Client,  1. 

COLLATERAL  SECURITY. 
See  Corporations,  8-12. 

COMITY. 

See  States. 

COMMERCE. 
See  Interstate  Commerce. 

COMMISSIONERS. 
See  Mandamus. 

COMPROMISE. 
COMPROMISE  — CONSIDERATION.— IF   A  CLAIM    IS    UN- 
LIQUIDATED, the  acceptance  of  a  ))art  and  an  agreement  to  cancel  the 
entire  debt  furnishes  a  new  consideration  sufficient  to  sustain  the  com- 
promise.    (Naesoidy  v.  Tomlinson,  695.) 

See  Attorney  and  Client,  2. 

CONFLICT  OF  LAWS. 

1.  CONFLICT  OF  LAWS— CONSTRUCTION  OF  CONTRACT.— A 

written  contract  dated  in  one  state,  offerin2:  to  furnish  beer  at  a  certain 
place  in  another  state,  from  time  to  time,  as  ordered,  "  kegs  not  re- 
turned to  be  paid  for,"  and  accepted  at  the  latter  place,  is  a  contract 
made  in  the  latter  state,  and,  if  void  under  the  laws  thereof,  entitles  the 
buyer  to  recover  all  payments  made  thereunder,  without  deduction  for 
kegs  not  returned.     (Gipps  Brewing  Co.  v.  De  France,  329.) 

2.  CONFLICT  OF  LAWS— CONTRACTS— LEX  FORI— REMEDY. 
The  law  of  the  place  where  a  contract  is  made,  including  that  applicable 
to  the  remedy,  so  far  as  it  affects  the  validity  or  obligation  of  the  contract, 
is  as  much  a  part  of  it  as  if  expressly  referred  to  or  incorporated  in  its 
terms;  and,  if  the  contract  is  voidable  thure,  it  is  voidable  everywhere. 
This  does  not  conflict  with  the  general  rule  that  in  matter  of  procedure 
the  lex  fori  controls,  as  "procedure,"  in  this  connection,  applies  to  the 
nature  of  the  action,  as  whether  it  shall  be  covenant,  assumpsit,  debt,  etc., 
to  the  rules  of  pleading  and  evidence,  the  order  and  manner  of  trial,  the 
nature  and  effect  of  process,  and  perhaps,  to  all  other  matters  of  remedy 
only,  which  are  not  incorporated  into  the  contract  as  affecting  its  na- 
ture and  obligatory  character.     (Cochran  v.  Ward,  229.) 

See  States ;  Corporations,  21-24 ;  Railroads,  4. 
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CONNECTING  CARRIERS. 
See  Accord  and  Satisfaction,  1. 

CONSIDERATION. 
Bee  Compromifle ;  Evidence,  S. 

CONSTITUTIONAL  LAW. 
Bee  Patents,  2;  Statutes,  &-10. 

CONSTITUTIONS. 

A  CONSTITUTIONAL  PROVISION  IS  NOT  SELF -EXECUT- 
ING which  declares  that  dues  from  corporations  shall  be  secured  by 
individual  liabiUty  of  stockholders  to  an  additional  amount  equal  to  the 
stock  owned  by  such  stockholders,  and  such  other  means  as  shall  be 
provided  bylaw.  The  liability  of  stockholders  must,  therefore,  be  ascer- 
tained by  examining  such  state  ^tatute3  as  have  been  enacted  by  the 
legislature  in  discharging  the  duty  imposed  upon  it  by  such  constitutional 
provision.    (Marshall  v.  Sherman,  654.) 

CONTEMPT. 

AN  ATTACHMENT  UPON  PROPERTY  IN  THE  HANDS  OP 
A  RECEIVER  of  the  court  is  a  contempt  of  the  court  which  has  taken 
the  property  into  its  possession  throuj^h  its  receiver,  and  cannot  be  re- 
garded as  creating  a  lien.  (Farmers  Loan  etc.  Co.  v.  Bankers'  etc.  Tel. 
Co.,  690.) 

CONTRACTS. 

1.  CONTRACrrS  — "STEADY  AND  PERMANENT  EMPLOY- 
MENT"—RELEASE— MUTUALITY.— There  is  no  want  of  mutuality 
in  a  contract  made  by  a  person  havin<jr  a  cause  of  action  against  another 
for  injuries  sustained  through  the  latter's  negligence,  whereby  the  for- 
mer relinquishes  his  claim  in  consideration  of  a  sum  of  money  advanced, 
and  of  the  latter's  promise  to  furnish  him  with  "  steady  and  permanent 
employment  "  at  stated  wages,  as  the  claim  relinquished  has  a  certain 
value.    (Pennsylvania  Co.  v.  Dolan,  289.) 

2.  CONTRACTS  TO  GIVE  "  STEADY  AND  PERMANENT  EM- 
PLOYMENT"- PUBLIC  POLICY.— A  verbal  promise  by  a  railroud 
company  to  give  an  employ^,  who  is  injured  while  performing  his  duties, 
"steady  and  permanent  employment,"  in  consideration  of  a  written 
release  executed  by  the  latter,  discharging  the  company  from  all  lia- 
bility arising  out  of  the  injury,  is  not  void  for  uncertainty  and  indefi- 
niteness  as  to  time  of  employment,  but  is  an  agreement  to  retain  the 
employ^  as  long  as  the  latter  is  able,  ready,  and  willing  to  perform  such 
services  as  the  company  may  have  for  him  to  do.  Such  promise  is  not 
against  public  policy  on  the  ground  that  the  company  is  a  quasi  public 
servant,  and  cannot,  by  this  kind  of  an  agreement,  "tie  its  hands,"  as 
the  public  could  not  be  affected  by  holding  the  company  to  its  contract. 
(Pennsylvania  Co.  v.  Dolan,  289.) 

8.  CONTRACTS— PERSONAL  SERVICES  —  STATUTE  OF 
FRAUDS. — A  contract  personal  in  its  nature,  as  one  for  personal  ser- 
vices, which  might  terminate  with  the  death  of  the  party  making  it, 
though  the  contract  is  for  an  indefinite  period,  or  a  term  of  years,  is  not 
within  the  statute  of  frauds.     (Pennsylvania  Co.  v.  Dolan,  ^9.) 

4.  C0NTRA(7rS.— THE  STATUTE  OF  FRAUDS  does  not  render 
an  agreement  absolutely  void,  but  simply  withholds  the  power  of  en- 
fon^ment,  and  prevents  the  collection  oi  damages  for  nonperformance. 
(Oochran  v.  Ward,  229.) 

6.  STATUTE  OF  FRAUDS.- THE  MEMORANDUM  requires!  by 
the  statute  of  frauda  need  not  bu  formal,  or  in  one  writing  or  paper,  or 
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be  made  directly  between  the  parties  to  the  contract.    (Singleton  v.  Hill, 
868.) 

6.  CONTRACT  TO  PROCURE  LEGISLATION.— An  agreement  by 
which  one  party  agrees  with  another  to  put  him  into  possession  of  land 
belonging  to  the  United  States,  not  then  in  the  market,  nor  subject  to 
entry,  and  to  keep  him  in  possession  until  it  can  be  purchased  from  the 
government,  and,  for  a  consideration  to  be  paid  by  such  party,  agrees  to 
procure  such  legislation  from  Congress  as  will  enable  such  party  in  pos- 
session to  secure  the  land  in  preference  to  any  other  party,  is  a  lobbying 
contract  and  void  as  against  public  policy.     (Houlton  v.  JDunn,  493.) 

7.  CONTRACT  IN  VIOLATION  OF  A  LAW  which  seeks  only  the 
collection  of  revenue  is  not  void.  It  is  otherwise  when  the  design  of  the 
law-making  power  is  to  protect  the  public  from  fraud  in  the  contract  or 
for  the  promotion  of  some  object  of  public  policy.  (Banks  v.  McCosker, 
478.) 

8.  ON  A  CONTRACT  THE  MAKING  OF  WHICH  IS  PUNISHA" 
ABLE  BY  STATUTE,  by  the  imposition  of  a  penalty,  there  can  be  no 
recovery,  although  such  statute  does  not,  in  express  terms,  prohibit  the 
contract,  nor  pronounce  it  void.  (Sandage  v.  Studebaker  Bros.  Mfg.  Co., 
165.) 

9.  A  CONTRACT  IN  REsTRAINT  OF  TRADE,  if  inimical  to  the 
public  interest,  must  be  held  hostile  to  public  policy,  and  therefore  void. 
(Consumers'  Oil  Co.  v.  Nunnemaker,  193.) 

10.  RESTRAINT  OF  TRADE.— If  a  person  engaged  in  the  business 
of  selling  and  delivering  oil  and  gasoline  by  retail  within  a  city  sells  his 
business  and  the  goodwill  thereof,  and  agrees  not  to  engage  in  the  same 
business  in  the  state,  except  in  another  city  named  in  the  agreement, 
such  agreement  is  an  unreasonable  restraint  of  trade,  and  cannot  be 
enforced  even  as  to  the  trade  in  the  town  or  city  in  which  it  was  made, 
though  the  agreement  limited  to  that  city  would  have  been  reasonable 
and  valid.    (Consumers'  Oil  Co.  v.  Nunnemaker,  193.) 

11.  THE  RESTRAINT  OF  TRADE  involved  in  the  sale  of  the  prop- 
erty and  goodwill  of  a  business  will  be  sustained  as  to  the  future  engage- 
ments of  the  seller  so  far  only  as  appears  to  be  a  reassnable  space  oi 
interdicted  territory ;  and  what  was  a  reasonable  limit  is  a  question  of 
law  for  the  court.     (CJonsumers'  Oil  Co.  v.  Nunnemaker,  193.) 

See  Conflict  of  Laws;  Evidence,  3;  Wills,  1. 

CORPORATIONS. 

1.  INSOLVENT  CORPORATIONS— PREFERENCES.— The  right 
of  a  creditor  of  an  insolvent  corporation  in  the  hands  of  a  receiver  to 
have  a  preference  over  bondholders  under  a  first  mortgage  is  strictis- 
simi  juris.     (Farmers'  Loan  etc.  Co.  v.  Bankers'  etc.  Tel.  Co.,  690.) 

2.  INSOLVENT  CORPORATIONS —  PRIORITIES  OF  BOND- 
HOLDERS OVER  OTHER  CREDITORS.— One  loaning  money  to  an 
embarrassed  corporation,  subsequently  adjudo-ed  to  be  insolvent,  and 
taking  security  therefor,  is  not  in  a  position  which  entitles  him,  in  equity, 
to  have  a  lien  on  the  mortgaged  property  of  the  corjioration  or  its  pro- 
ceeds, in  preference  to  a  bondholder  under  a  mortgage  existing  when  the 
loan  was  made;  and  it  is  immaterial  for  what  purposes  the  loan  was 
made,  or  how  the  money  received  therefrom  was  applied,  provided  the 
bondholders  were  not  parties  to  the  transaction.  (Farmers'  lx>an  etc. 
Co.  V.  Bankers'  etc.  Tel.  Co.,  690.) 

3.  INSOLVENT  CORPORATIONS.— CLAIMS  NOT  REPRESENT- 
ED BY  RECEIVER'S  CERTIFICATES  cannot  take  precedence  over 
the  rights  of  bondholders.  (Farmers'  Loan  etc.  Co.  v.  Bankers'  etc.  Tel. 
Co.,  690. 

4.  CORPORATIONS  — DIRECTORS,  IMPUTING  KNOWLEDGE 
TO.— WHATEVER  ENTRIES  IN  THE  BOOK  OF  A  CORPORATION, 
made  in  the  ordinary  course  of  its  business,  would  have  disclosed,  the 
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jury  are  warranted  in  finding  had  come  to  the  knowledge  of  its  directon, 
who  were  charged  with  the  duty  of  reasonable  Bupervision  of  the  con- 
duct of  its  officers.     (Hanover  Nat.  Bank  v.  American  Dock  etc  Co.,  721.) 

5.  CORPORATIONS.— THE  IGNORANCE  BY  THE  DIRECTORS 
of  a  corporation  of  the  acta  of  a  president  does  not  exempt  it  from  lia- 
bility for  such  acta,  unless  such  directors  were  reasonably  diligent  in 
the  method  and  details  of  conducting  the  business  under  their  control. 
(Hanover  Nat.  Bank  v.  American  Dock  etc.  Co.,  721.) 

6.  CORPORATION,  AUTHORITY  OF  OFFICER  TO  A(3T  FOR 
HIMSELF. — The  president  of  a  warehouse  company  having  authority 
to  issue  its  receipts  and  certificates  has  no  authority  to  issue  them  in  his 
own  favor  even  for  property  actually  deposited  by  him.  (Hanover  Nat. 
Bank  v.  American  Dock  etc.  Co.,  721.) 

7.  CORPORATIONS— IMPLIED  AGENCIES.— An  officer  of  a  cor- 
poration, in  whose  possession  surrendered  certificates  of  stock  are,  and 
whose  duty  it  is  to  cancel  them,  has  no  implied  agency  to  reissue  them, 
nor  to  sell  or  transfer  them,  and  if  he  does  so,  his  act  la  not  the  act  of 
the  corporation.    (Knox  v.  Eden  Musee  etc.  Co.,  700.) 

8.  CORPORATIONS  — PLEDGE  OF  STOCK  — DIVIDENDS.— If 
Block  of  a  corporation  is  pledged  as  collateral  security,  the  pledgee  has 
a  right  to  collect  the  dividends  on  the  stock,  and  apply  them  to  the  debt 
for  which  it  is  pledged,  or  to  hold  them  as  trustee  for  the  pledgor,  un- 
less, by  special  contract,  the  pledgor  reserves  the  right  to  collect  the 
dividends  himself.     (Guarantee  Co.  v.  East  Rome  Town  Co.,  150.) 

9.  CORPORATIONS  — PLEDGE  OF  STOCK— DIVIDEND-.  — A 
corjMjration,  having  notice  that  a  pledge  of  its  stock  has  been  made, 
is  liable  to  the  pledgee  for  dividends  paid  by  it  to  the  pledgor,  although 
the  transfer  of  the  stock  has  not  been  entered  on  the  hooka  of  the  cor- 
poration.   (Guarantee  Co.  v.  East  Rome  Town  Co.,  150.) 

10.  CORPORATIONS- PLEDGE  OF  STOCK  —  NOTICE— DIVI- 
DENDS.— If  the  proper  officers  of  a  corporation  know  that  certain 
shares  of  stock  therein  have  been  pledged  by  the  party  in  whose  name 
the  stock  stands  on  the  corporate  books,  such  knowledge  is  notice  to  ihe 
corporation,  arfd  it  is  bound  thereby  as  to  the  payment  of  dividends  on 
Buch  stock.     (Guarantee  Co.  v.  East  Rome  Town  Co.,  150.) 

11.  CORPORATIONS— PLEDGE  OF  STOCK— DIVIDENDS.— The 
pledgee  of  corporate  stock  as  collateral  security  has  a  right  to  recover 
from  the  corporation  all  unpaid  dividends  thereon  accruing  prior  to 
the  satisfaction  of  his  deht  by  a  sale  of  the  stock;  and  he  holds  such 
dividends  as  trustee  for  the  pledgor.  (Guarantee  Co.  y.  East  Rome 
Town  Co.,  150.) 

12.  CORPOIiATIONS— PLEDGE  OF  STOCK— DIVIDENDS.— In 
an  action  by  the  pledgor  of  corporate  stock  against  the  cort>oration  to 
recover  unpaid  dividends  thereon  accruin?  prior  to  the  aatisfaction  of 
hia  debt,  the  corporation  is  liable,  unless,  in  addition  to  showing  that 
the  debt  has  been  satisfied,  it  also  shows  that  it  has  paid  such  divi- 
dends to  the  pledgor.     (Guarantee  Co.  v.  East  Rome  Town  Co.,  150.) 

IS.  CORPORATIONS.— CERTIFICATES  OF  STOCK  IN  BUSI- 
NESS CORPORATIONS  have  l)e.jn  given  most  of  the  elements  of  negoti- 
ability. A  transferee  in  good  faith  and  for  value  holds  his  title  free  from 
latent  equities  between  prior  parties  in  the  line  of  transmission.  (Knox 
V.  Eden  Musee  etc.  Co.,  700.) 

14.  CORPORATIONS.— THE  NEGOTIABILITY  OF  STOCK  CER- 
TIFICATES does  not  extend  so  far  as  to  prevent  the  owner  of  stock 
which  has  been  lost  or  stolen  without  his  negligence,  from  claiming.'  it 
from  the  hands  of  any  person  into  whose  possession  it  suhsetjuently 
comes,  although  the  holder  may  have  taken  it  in  good  faith  and  for  value. 
(Knox  V.  Eden  Musee  etc.  Co.,  700.) 

15.  A  CORPORATION  IS  NOT  LIABLE  WHEN  CERTIFICATES 
OF  ITS  STOCK,  which  have  been  surrendered,  but  not  canceled,  ara 
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taken  from  its  custody  by  its  servant  and  sold  to  a  purchaser  in  good 
faith,  though  the  by-laws  require  such  certiticate  to  be  canceled  when  a 
new  one  is  issued,  and  the  defendant  was  afforded  an  opportunity  for 
committing  the  fraud  by  the  leaving  of  the  surrendered  certificate  in  his 
possession  without  seeing  that  he  performed  the  duty  of  canceling  it,  if 
nothing  had  come  to  the  knowledge  of  the  corporation  that  raised  anv 
doubt  of  the  honesty  or  faithfulness  of  the  servant.  (Knox  v.  Eden 
Musee  etc.  Co.,  700.) 

16.  CORPORATIONS— NEGLIGENCE.— THE  VIOLATION  OF  A 
BY-LAW  of  a  corporation  in  a  single  instance  by  issuing  a  new  certifi- 
cate of  stock  without  first  canceling  the  old  certificate  which  has  been 
surrendered,  is  not  actionable  negligence  so  as  render  the  corporation 
liable  for  injuries  suffered  by  a  purchaser  from  purchasing  in  good  faith, 
from  a  servant  of  the  corporation,  the  surrendered  certificate  without 
notice  that  it  had  ceased  to  be  a  valid  outstanding  certificate.  (Knox  v. 
Eden  Musee  etc.  Co.,  700.) 

17.  CORPORATIONS— NEGLIGENCE.— The  omission  of  the  officers 
of  a  corporation  for  the  period  of  three  weeks  to  ascertain  whether  a  cer- 
tificate of  stock  which  had  been  surrendered  had  been  canceled  by  an 
agent  whose  duty  it  was  to  cancel  it,  is  not  sufficient  to  support  a  charge 
of  negligence.     (Knox  v.  Eden  Musee  etc.  Co.,  700.) 

18.  CORPORATIONS  — STOCK  CERTIFICATE.— BAD  FAITH  on 
the  part  of  a  broker  who  receives  a  stock  certificate  from  the  transfer 
clerk  of  a  corporation,  and  subsequently  sells  it  for  his  account,  is  not 
established  by  proving  that  the  same  broker  had  acted  for  the  clerk  in 
some  previous  similar  transactions,  and  had  there  taken  the  precaution 
of  first  sending  the  certificate  to  the  office  of  the  corporation,  and  pro- 
curing a  transfer  to  be  made,  which  precaution  had  not  been  adopted  in 
the  case  before  the  court,  if  it  further  appears  that  the  broker  had  sent 
the  certificate  to  the  proper  officers,  and  had  received  information  that 
it  had  been  duly  issued  and  registered.  (Jarvis  v.  Manhattan  Beach 
Co.,  727.) 

19.  CORPORATION,  FRAUDULENT  ISSUE  OF  STOCK,  LIABIL- 
ITY FOR. — If  the  transfer  clerk  of  a  corporation,  having  possession  of 
stock  bearing  the  genuine  signatures  of  its  officers,  makes  out  such  cer- 
tificate in  the  name  of  a  fictitious  person,  and  forges  his  indorsement 
thereon,  himself  witnessing  the  signature,  and  presents  such  certificate 
to  brokers  to  be  sold,  and  they,  upon  due  inquiry  of  the  officers  of  the 
corporation,  did  not  discover  anything  to  impugn  the  genuineness  and 
validity  of  the  certificate,  and  therefore  sold  it  on  account  of  the  clerk, 
giving  their  guaranty  of  genuineness,  the  corporation  is  answerable  to 
them  for  the  loss  suffered  through  their  guaranty.  (Jarvis  v.  Man- 
hattan Beach  Co.,  727.) 

20.  A  STOCKHOLDER'S  LIABILITY  FOR  THE  DEBTS  OF  A 
CORPOUATION  cannot  be  said  to  arise  upon  contract  when  he  has 
paid  in  the  full  amount  of  his  subscription,  and  the  liability  sought  to 
be  enforced  against  him  is  one  imposed  by  statute,  dependent  upon  the 
insolvency  of  the  corporation.     (Marshall  v.  Sherman,  654.) 

21.  FOREIGN  CORPORATIONS— CONFLICT  OF  LAWS.— A  cred- 
itor of  a  foreign  corporation  seeking  to  enforce  against  its  stockholders 
in  the  courts  of  this  state  a  right  secured  by  the  statutes  of  the  state  in 
which  the  corporation  has  its  domicile,  is  not  entitled  to  liere  pursue  a 
form  of  action  different  from  that  which  a  creditor  of  a  domestic  corpo- 
ration might  pursue  against  a  domestic  stockholder ;  and  if  such  a  suit 
must,  if  in  favor  of  a  creditor  of  a  domestic  corporation,  be  brought  by 
or  in  behalf  of  all  its  creditors,  and  against  all  its  stockholders,  then 

Eart  of  the  creditors  of  a  foreign  corporation  will  not  be  permitted  to 
ere  maintain  suit  against  part  of  its  stockholders.    (Marshall  v.  Sher- 
man, 664.) 

22.  CONFLICT  OF  LAWS— FOREIGN  CORPORATIONS.— The 
doctrine  of  comity  does  not  compel  the  courts  of  one  state  to  enforce  the 
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laws  of  another,  creating  a  personal  liabilitj  against  the  stockholders  of 
a  corporation  organized  and  doing  business  in  the  latter  state,  whea 
■uch  liability  is  not  founded  upon  contract,  but  is  dependent  upon  the 
statute  creating  it  and  prescribing  the  remedy  for  its  enforcement. 
(Marshall  v.  Sberman,  654.) 

23.  THE  STATUTORY  LIABILITY  OF  STOCKHOLDERS  IN  A 
FOREIGN  CORPORATION  cannot,  as  a  general  rule,  be  enforced, 
except  in  the  domicile  of  the  corporation,  where  the  law  of  that  domicile 
If  the  one  which  creates  the  right  and  the  remedies  for  its  enforcement. 
(Marshall  v.  Sherman,  654.) 

24.  CORPORATIONS.— LIABILITY  OF  STOCKHOLDERS  OF  A 
CORPORATION  CREATED  IN  ANOTHER  STATE  cannot  be  enforced 
in  this  when  it  is  patent  from  the  whole  scope  and  structure  of  the 
statutes  of  the  other  state,  upon  the  subject,  that  they  were  intended  to 
be  enforced  only  within  its  jurisdiction.  If  it  appears  that  the  whole 
scheme  of  such  statutes  cannot  be  given  full  effect  in  this  state,  its  court* 
will  not  detach  some  particular  provision  from  the  original  context,  with 
a  view  to  ascertaining  whether  it  is  enforceable  beyond  the  local  juris- 
diction.    (Marshall  v.  Sherman,  654.) 

See  Constitutions ;  Limitations  of  Actions,  2. 

COTENANCY. 

1.  TENANTS  IN  COMMON  OF  A  NATURAL  OYSTER  BED  have 
an  equal  right  to  enter  thereon,  and  to  remove  natural  oysters.  (Mott  v. 
Underwood,  711.) 

2.  A  TENANT  IN  COMMON  OF  AN  OYSTER  BED  cannot,  by 
draining  it,  and  scattering  a  few  seed  oysters  over  it,  deprive  any  of  his 
cotenants  of  the  right  to  take  natural  oysters  therefrom,  though  in  so 
doing,  the  latter  must,  to  some  extent,  disturb  the  planted  oysters. 
(.Mott  V.  Underwood,  711.) 

3.  COTENANT'S  RIGHT  TO  THE  USE  OF  THE  COMMON  PROP- 
ERTY.— A  court  of  equity  will  not  interfere  between  cotenants,  even  to 
restrain  waste,  unless  it  be  of  a  malicious  character  or  so  unusual  or  un- 
reasonable as  to  constitute  a  wanton  destruction  of  the  estate.  (Mott  t. 
Underwooil,  711.) 

4.  COTENANCY— LIABILITY  TO  ACCOUNT.— There  is  no  im- 
plied obligation  on  the  part  of  a  cotenant  in  possession  to  account  to  hit 
cotenant  for  mere  use  and  occupation.  (Enterprise  Oil  Co.  v.  National 
Transit  Co.,  746.) 

5.  COTENANCY— ASSIGNMENT  OF  LEASE.— If  several  coten- 
ants of  an  oil  lease  assign  it  to  an  operator,  who  is  to  deliver  a  part  of 
the  product  to  them  as  royalty,  ana  one  cotenant  does  not  join  in  the 
assignment,  but  notifies  the  assignee  not  to  deliver  any  oil  to  his  coi.en- 
ants,  he  cannot  recover  his  share  of  the  oil  without  pr.of  that  his  co- 
tenants  have  received  more  than  their  share.  If  he  affirms  the 
a8si(rrinient,  he  must  take  his  share  with  the  otliers  U()on  a  distribution 
of  the  royalty  after  deducting  all  proper  charges  and  expenses.  If  he  dis- 
affirms theasstgnm'^nt,  he  has  no  claim  to  any  share  in  the  royalty,  and 
must  look  to  the  assi.'nee  as  a  cotenant,  who  has  not  acquired  hil 
title.    (Enterprise  Oil  Etc.  Co.  v.  National  Transit  Co.,  746.) 

See  Husband  and  Wife,  12. 

COURTS. 

1.  JURISDICTION.— COURTS  OF  PROBATE  ARE  CREATED 
by  statute  and  possess  special  and  limited  jurisdiction  only.  The  record 
oi  their  proceedings  must  show  their  jurisdiction.  Nothing  is  to  be 
presumed  in  favor  of  the  right  to  divest  an  heir  of  his  title.  (Tracy  y. 
Koberts,  3M.) 
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2,  GTTARDTAN  AND  WARD— PETITION  TO  SELI^JTJRISDIC- 
TION. — A  petition  to  the  probate  court,  by  a  guardian,  for  leave  to  sell 
the  real  estate  of  his  ward  is  tlie  foundation  upon  which  to  base  the  jur- 
isdiction of  the  court,  and  must  allege  sufficient  facts  to  give  the  court 
power  to  authorize  the  sale.     (Tracy  v.  Roberts,  394.) 

See  Naturalization. 

COVENANTS. 

See  Deeds. 

CRIMINAL  CONVERSATION. 
See  Husband  and  Wife,  8, 

CRIMINAL  LAW. 

See  Embezzlement;  Forgery;   Former  Jeopardy;  Municipal  Corpora- 
tions, 16;  Robbery. 

CROPS. 

See  Trespass. 

CROSSINGS. 
See  Railroads,  14-16. 

DAMAGES. 

1.  DAMAGES— FUTURE  PAIN'  AND  SUFFERING.— In  an  action 
for  personal  injuries,  the  future  pain  and  suffering  for  which  a  recovery 
may  be  had  is  that  only  which  the  plaintiff  is  reasonably  certain  to  en- 
dure.    (Smith  v.  Milwaukee  Builders'  etc.  Exchange,  912.) 

2.  DAMAGES  — WRONGFUL  DISCHARGE  OF  EMPLOYE  BE- 
FORE TERM  OF  SERVICE  HAS  EXPIRED.— The  measure  of  dam- 
ages for  the  wrongful  discharge  of  an  employ^  before  his  term  of  service 
has  expired,  where  he  elects  to  treat  the  contract  of  hire  as  continuing 
in  force,  and  sues  the  master  for  broach  of  the  contract,  is  the  amount 
of  wages  he  would  have  earned  under  the  contract,  deducting  such  sums 
as  he  earned,  or,  by  reasonable  diligence,  might  have  earned,  elsewhere, 
allowance  being  made  for  the  expense  of  obtaining  other  employmmt. 
The  burden  of  proof  is  on  the  defendant  to  show  that  the  plaintiff 
might  have  obtained  other  employment.  (Pennsvlvauia  Co.  v.  Dolan, 
289!) 

3.  EXEMPLARY  DAMAGES  ARISE  from  the  malicious  doing  of 
an  act,  and  need  not  be  specially  pleaded  and  claimed  when  malice  is 
shown.     (Davis  v.  Seeley,  356.) 

4.  THE  MEASURE  OF  DAMAGES  RECOVERABLE  FOR  THE 
DESTRUCTION  OF  SHADE  TREES  on  the  plaintiff's  premises  is  the 
difference  between  the  value  of  such  premises  before  and  after  such  de- 
etruction.     (Evans  v.  Keystone  Gas.  (Jo.,  681.) 

See  Banks,  5;  Malicious  Prosecution  ;  Master  and  Servant.  1-3;  Munici- 
pal Corporations,  24,25;  Trespass;  Waters,  6. 

DEATH. 
See  Limitations  of  Actions,  1;  Negligence,  6;  Witnesses,  2. 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  the  Benefit  of  Creditors ;  Corporations,  20-24 ;  Exec- 
utors and  Administrators,  5;  Partnership,  5-16;  Subrogation. 
Am.  ST.  Kkp.,  Vol.  Li.  — 61 
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DEBTS. 
See  Corporations,  20. 

DEEDS. 

1.  DEEDS— COVENANT  AGAINST  ENCUMBRANCES.— An  en- 
cumbrance upon  property  at  the  time  the  grantor  acquired  the  title  to  it 
is  not  within  his  covenant  aeainst  "encumbrances  done  or  suffered" 
by  him.     (Smith  v.  Eigerman,  281.) 

2.  DEEDS— ENCUMBRANCES  "SUFFERED"  BY  GRANTOR. 
An  encumbrance  upon  property  "  suffered  "  by  the  grantor  means  one 
w.th:n  his  power  and  duty  to  have  avoided.  "Suffer,"  in  that  connection, 
implies  reasonable  control,  and  it  cannot  be  held  to  apply  to  a  thing  not 
cauaed  by  the  act  of  the  party,  nor  within  his  power  to  prevent.  (Smith 
V.  Eigerman,  281.) 

8.  DEEDS— ENCUMBRANCE  "SUFFERED"  BY  GRANTOR.— 
Taxes  which  were  a  lien  upon  land  at  the  time  of  its  conveyance, 
though  not  payable  until  afterward,  are  not  an  encumbrance  within  the 
scope  of  a  covenant  in  deed  of  conveyance,  limiting  the  liability  of  the 
grantors  to  encumbrances  resulting  from  their  acts,  or  things  "suf- 
fered" by  them,  where  it  is  not  sliown  that  they  were  under  any  per- 
sonal obligation  to  discharge  the  tax  lien.     (Smith  v.  Eigerman,  281.) 

See  Executors  and  Administrators,  1 :  Pleading,  3. 

DEFINITIONS. 

DEFINITION.  — PUBLIC  POLICY   IS  that   principle   of   law 
which  holds  that  no  person  can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public  and  against  public  good.    (Consumers'  Oil 
Co.  y.  Nunnemaker,  193.) 
"  Aflseta."     (Thayer  v.  Humphrey,  887.) 
••  Boat."    (Flanders  v.  Cobb,  410.) 

"Contents  therein."    (Farmers'  etc.  Fire  Assn.  v.  Kryder,  284.) 
''Contractor."     (Smith  v.  Milwaukee  Builders'  etc.  Exchange,  912.) 
"Fraud  or  false  swearing."     (Linscott  v.  Orient  Ins.  Co.,  43'>.) 
**Not  more  hazardous."     (Faust  v.  American  etc.  Ins.  CJo.,  876.) 
"Railroad."     (Bloxham  v.  Consumers'  Electric  Liglit  etc.  Co.,  44.) 
"Steady  and  permanent  employment."    (Pennsylvania  Co.  y.  Dolan* 

289.) 
••Suffer."    (Smith  v.  Eigerman,  281. 

DELIVERY. 
See  Gifts.  5. 

DEMAND. 
See  Accord  and  Satisfaction,  8* 

DEPARTURE. 
See  Pleading,  6. 

DEPOSITIONS. 
A  DEPOSITION  cannot  be  used  on  the  trial  of  a  case  against  de- 
fendants who  were  not  parties  to  the  action  when  the  deposition  wa» 
taken.    (Smith  y.  Milwaukee  Builders'  etc  Exchange,  912,) 

DESCENT  AND  DISTRIBUTION. 
See  Husband  and  Wife,  9. 
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DESERTION. 
See  Marriage  and  Divorce,  1, 

DETECTIVES. 
Bee  Injunctions,  9, 

DEVISE. 
See  Husband  and  Wife. 

DIRECTING  VERDICT. 
See  Trial,  5,  6. 

DIRECTORS. 
Bee  Corporations,  4,  5. 

DISSOLUTION. 
See  Partnership,  11, 

DIVIDENDS. 
See  Corporations,  8-12, 

DIVORCE. 
See  Marriage  and  Divorce. 

DOMICILE. 
See  Elections,  15-20. 

DOWER. 

DOWER,  ESTOPPEL  TO  CLAIM.— A  wife  who  has  procured  a 
decree  of  divorce  in  another  state,  which  is  regarded  as  void  by  the 
courts  of  South  Carolina,  is  not  there  estopped  from  claiming  her  right 
of  dower  in  the  lands  of  her  husband.     (McOreery  v.  Davis,  79i.) 

DRAFTS. 
See  Assignment,  1, 

ELECTION. 
See  Wills,  9-11. 

ELECTIONS. 

1.  ELECTIONS. — Statutes  requiring  that  ballots  on  account  of  want 
of  conformity  to  any  particular  of  the  law,  sliall  not  be  counted,  are 
mandatory.     (Lankford  v.  Gebhart,  585.) 

2.  ELECTIONS  — BALLOT  REGULATIONS.— It  is  within  the 
power  of  the  legislature  to  prescribe  reasonable  regulations  which  the 
voter  must  follow  in  preparing  his  ballot;  and,  unless  he  conforms  to 
such  regulations,  his  ballot  is  void.     ( Whittam  v.  Zahorik,  317.) 

3.  ELECTIONS— AUSTRALIAN  BALI>OT  LAW.— If  several  can- 
didates for  a  similar  office  are  to  be  elected,  and  are  placed  on  both  tlie 
democratic  and  the  republican  ticket  on  the  san.e  ballot,  and  a  cross  is 
placed  in  the  circle  at  the  head  of  the  democratic  ticket,  and  one  or 
more  crosses  are  placed  in  squares  before  the  name  or  names  of  re- 
publican candidates  for  such  office,  the  ballot  must  be  counted,  under 
the  "  Australian  Ballot  Law,"  for  the  republican  candidate  or  candi- 
dates only.     (Whittam  v.  Zahorik,  317.) 
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4.  ET.ECTTON'S  — AUSTRALIAN  BALLOT  LAW— CONSTRUC- 
TION'.— When  a  cross  is  place<i  in  the  circle  preceding  the  party  appel- 
lation, the  ballot  so  marked  must  be  counted  as  cast  for  all  of  the 
candidates  named  after  that  title,  excepting  that,  when  only  the  ns^me 
or  names  of  one  or  more  candidates  on  another  ticket  are  also  marked, 
the  liallot  Is  to  be  counted  for  the  candidate  so  marked,  to  the  exclusion 
of  candidates  for  the  same  oflBce  on  the  ticket  whose  party  appellation 
is  marked,  whether  their  names  are  also  marked  or  not.  (Whittam  v. 
Zahorik.  ?17.) 

5.  ELECTIONS— BALLOTS— OPPOSING  CANDIDATES.— If  there 
is  more  than  one  candidate  on  each  political  ticket  for  an  office,  each 
voter  decides  for  himself  whom  he  n-gards  as  opposing  candidates.  It 
cannot  be  said,  as  a  matter  of  law,  that  one  person  is  a  candidate  aj;ainht 
another,  8im;>ly  from  tlu  fact  '.hat  tlieir  names  are  printed  in  the  same 
order,  and  opposte  each  other,  on  the  ballot.    (Whittam  v.  Zahorik,  317.) 

6.  ELKCTIONS— UNDER  THE  "AUSTRALIAN  BALLOT  LAW," 
a  ballot  which  is  not  marked  with  a  cross  or  crosses  made  substantially 
thus,  "  X,"  and  placed  substantiallj'  within  the  circle  or  square  or 
squares  printed  on  the  ballot  at  places  designated  by  the  statute,  is  void. 
(Whittam  v.  Zahorik,  317.) 

7.  ELECl^IONS—CHOSS-MARKS.—UNDERTHE "AUSTRALIAN 
BALLOT  LAW,"  a  oallot  which  is  not  marked  sut>stantially  within  a 
circle  or  square  with  a  character  which  is  substantially  a  crop's  (X),  or 
which  has  no  cross  in  any  circle  or  square,  is  void,  and  should  not  be 
counted.     (Whittam  v.  Zahorik,  317.) 

8.  ELECTIONS— INTENTION  OF  VOTER.— In  casting  a  ballot 
ander  the  "Australian  Ballot  Law,"  it  is  not  sufficient  that  the  iutentof 
the  voter  is  plain  and  cl<'ar;  it  must  also  l)e  expressed  in  the  manner 
provided  bv  law.     (Whittam  v.  Zahorik,  317.) 

9.  ELKCTIONS  — IDENTllICATION  OF  VOTER.— Parol  evi- 
dence is  not  admi-sible  to  show  that  a  ballot  duly  numbered  ^ag  cast 
by  a  pers  )n  oliier  tlian  the  one  whose  name  is  recorded  on  the  poll- 
books  oppfjs-.te  the  corresponding  number,  especially  when  the  names 
are  not  idem  sonans.     (Lankiord  v.  Oebhaft,  585.) 

10.  ELECTIONS— IDENTITY  OF  VOTER— EVIDENCE.— If  a  bal- 
lot is  nurnljered  and  r'jcx)rded  on  the  election  poll-lK)ok  without  any 
name  being  written  opposite  thereto  to  desitrnuie  the  |)ersoa  who  voted 
the  ballot,  parol  evidence  is  not  admissible  to  identify,  nor  to  supply  the 
name  of,  the  voter.     (Lankford  v.  Gebhart,  585.) 

11.  ELECmONS— AUSTRALIAN  BALLOT  LAW  — IDENTIFI- 
CATION MARKS.  —  The  fact  that  the  name  of  a  voter  is  placd  ujHJn 
bis  ballot  after  it  is  deivered  to  him  does  no'  invalidate  it  under  the 
Au'-tralian  btUot  law,  provided  the  name  so  written  on  the  ballot  could 
not  Ix;  seen  by  anyone,  and  was  not  written  there  for  the  purp  »se  of 
identifving  it.'  (Lankiord  v.  Gebhart,  585.) 

12.  ELECTION.'^.- IF  IDENTIFYING  MARKS  ARE  PLACED 
on  a  ballot  without  the  knowledge  or  consent  of  the  voter,  it  does  not 
render  the  ballot  voi<l,  nor  prevent  it  from  being  counted;  but  if  it  is 
done  by  the  voter  in  preparing  his  ballot,  it  is  a  violation  of  law,  and  the 
ballot  Hhould  not  becx)utited.    (Whittam  v.  Zahorik,  317.) 

13.  ELECTIONS— IDENTIFICATION  MARKS.— If  an  unauthorized 
mark  is  inadvertently  plac.-d  upon  a  ballot  by  a  voter,  and  it  is  not  oi  a 
character  to  l>e  UHe<l  readily  for  the  pur[M)8e  of  identi(i»'ation,  the  ballot 
should  i>e  counted;  but  if  it  is  made  delil>erately  and  uiav  l>e  U8e<i  n»  a 
means  of  identifying  the  ballot,  it  should  be  rejei;ted.  (Whiitun  v.  Za- 
horik, 317.) 

14.  ELECTIONS— BALLOTS— MARKS  NOT  INVALIDATING.— 
A  ballot  containing  the  word  "yes,"  written  under  the  name  of  one 
candidate,  and  the  word  "no"  uiider  the  namectf  anoilicr  candi  late  for 
the  same  office,  is  not  invidiil  as  Uy  other  candidates  for  otln-r  offlccM  to 
wiiicli  tlie  words  written  Uu  not  apply.     (Lankiurd  v.  Ucbiturt,  5.x>.) 
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15.  ELECTIOT^S  — ■RESIDENCE  OF  VOTER.— If  a  father  removes 
from  one  state  to  another,  while  engaged  in  the  civil  service  of  the 
United  States,  taking  his  minor  son  with  him,  but  retaining  his  resi- 
dence for  the  purpose  of  voting  in  the  state  from  which  he  removes,  the 
residence  of  the  son  continues  the  same  as  that  of  the  father,  during  the 
minority  of  the  former,  and  also  thereafter  until  he  acquires  one  of  his 
own.     (Lankford  v.  Gebhart,  585.) 

16.  ELECTIONS— RESIDENCE  OF  VOTER.— One  who  purchases 
R  farm,  and  takes  possession  of  it  with  the  intention  of  making  it  his 
permanent  home,  acquires  a  residence  at  the  place  where  the  farm  is 
situated  for  the  purpose  of  voting  from  the  time  he  takes  possession, 
although  he  does  not  bring  his  entire  family  there  until  a  short  time 
afterward.     (Lankford  v.  Gebhart,  585.) 

17.  ELECTIONS— PLACE  OF  RESIDENCE.— A  permanent  mem- 
ber of  a  soldiers'  home,  who  is  not  permitted  to  leave  it  without  a  license 
or  furlough,  has  a  residence  at  such  home  for  the  purpose  of  voting. 
(Lankford  v.  Gebhart,  585.) 

18.  ELECTIONS— PLACE  OF  RESIDENCE.— A  person  in  the 
United  States  railway  mail  service,  whose  established  home  and  resi- 
dence are  with  his  father,  can  vote  legally  only  in  the  township  in 
■which  his  father  resides.     (Lankford  v.  Gebhart,  585.) 

19.  ELECTIONS  — CHANGE  OF  RESIDENCE.— A  voter  who 
leaves  the  state  for  the  purpose  of  securing  a  homestead  elsewhere,  with 
t.je  intention  of  there  remaining  if  successful,  and  if  not,  of  returning, 
and  who  selects  a  homestead  claim,  but  shortly  thereafter  abandons  it, 
does  not  lose  his  residence  as  a  voter  in  the  state  from  which  he  re- 
moved, although  he  resided  with  his  family  for  a  few  months  in  another 
state  before  returning  to  the  former.     (Lankford  v.  Gebhart,  585.) 

20.  ELECTIONS— RESIDENCE  OF  VOTER.— A  finding  by  the 
trial  court  that  a  person  was  a  resident  voter  cannot  be  disturbed  on 
appeal,  if  no  declarations  of  law  were  asked  or  given,  nor  specific  find- 
ings of  fact  made.     (Lankford  v.  Gebhart,  585.) 

21.  ELECTIONS— PREMATURE  CLOSE  OF  POLLS.— Under  a 
statute  declaring  that  the  election  polls  shall  remain  open  until  a  certain 
hour,  a  ballot  cast  and  accepted  by  the  judges  before  that  hour  should 
be  counted,  although  the  polls  were  closed  without  authority  before  the 
ballot  was  cast,  and  although  it  was  prepared  secretly  in  a  place  other 
than  one  of  the  election  booths.     (Lankford  v.  Gebhart,  585.) 

22.  ELECTIONS- NOTICE  OF  CONTEST.— The  manner  of  the 
service  of  the  writ  directing  the  clerk  of  court  to  recount  the  ballots  in 
an  election  contest,  and  of  notice  to  the  cuntestee  when  the  recount  is 
to  be  made,  though  irregular,  is  valid,  if  the  clerk  obeys  the  writ  and 
the  contestee  is  present  at  the  recount.     (Lankford  v.  Gebhart,  585.) 

23.  ELECTIONS.— EVIDENCE  IS  ADMISSIBLE  ON  AN  ELEC- 
TION CONTEST  to  show  that  a  mutilated  ballot  was  intact  when  voted. 
(Lankford  v.  Gebhart,  585.) 

ELECTRICITY. 
Bee  Telephone  Companies,  2. 

EMBEZZLEMENT. 

1.  EMBEZZLEMENT.— AN  INDICTMENT  for  the  embezzlement 
of  goods  need  not  allege  by  whom  they  were  delivered  to  the  accused. 
(State  V.  Crosswhite,  671.) 

2.  EMBEZZLEMENT— GOODS  CONSKiNED  ON  COMMISSION. 
A  commission  merchant  may  be  held  crimmally  Ua  le  for  the  embezzle- 
ment of  goods  consigned  to  him  on  c  >minission ;  and  it  is  no  defense  that 
he  paid  the  morwy  arising  from  their  sale  to  his  partner.  (State  v. 
Crosswhite,  571.) 
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8.  EMBEZZLEMENT— SEPARATE  OFFENSES— EVIDENCE.— 
The  embezzlement  of  personalty  and  of  the  proceeds  arising  from  its  sale 
are  two  separate  and  distinct  offenses ;  and  evidence  in  proof  of  one  ia 
not  permissible  for  the  purpose  of  proving  the  other.  (State  v.  Cro83- 
white,  571.) 

4.  EMBEZZLEMENT  — INSTRUCTIONS.— Under  an  indictment 
eimply  charging  the  embezzlement  of  goo^is,  and  not  the  proceeds  thereof, 
it  is  error  to  instruct  that  if  the  accused  sold  the  goods  with  intent  to 
appropriate  the  proceeds  of  the  sale,  he  was  guilty,  (State  v.  Cross- 
white,  571.) 

ENCUMBR.\NCES. 
See  Deeds ;  Insurance,  6. 

ENTIRETIES. 
See  Attachment,  3;  Husband  and  Wife,  10,  IL 

EQUITY. 

1.  EQUITY.  — THE   FACT  THAT  THERE  IS  A  REMEDY  AT 

LAW  will  not  prevent  the  claimant  from  resorting  to  equity,  unless 
such  remfedy  is  plain  and  adequate.  Therefore,  he  is  entitled  to  main- 
tain  a  suit  in  equity  to  cancel  a  contract  and  to  enjoin  its  enforcement, 
though  he  could  also  urge  the  same  matters  in  defense  to  actions 
brought  against  him  under  such  contract,  if,  by  waiting  until  such  suits 
were  begun,  he  might  be  harassed  by,  and  subjected  to,  repeated  and 
vexatious  litigation.     (Sandage  v.  Studabaker  Bros.  J^fg.  Co.,  Itio.) 

2.  GAMBLINGCONTKACTS— ENFORCEMENT.— Equity  does  not 
interfere  in  gambling  transactions,  either  to  aid  the  winner  to  compel 

f)ayment  of  his  unpaid  gains,  or  to  enable  the  loser,  who  has  paid  his 
osses,  to  recovei-  them  back,  whether  paid  in  cash,  or  in  negotiable  se- 
curities.    (Albertson  v.  Laughlin,  777.) 

3.  GAMBLING  CONTRACTS— RECOVERY  OF  NOTE.— If  a  nego- 
tiable note  is  pledged  to  a  broker  to  secure  him  against  loss  in  stock 
transactions,  and  is  negotiated  by  him  in  payment  of  buch  loss,  equity 
will  not  compel  the  return  of  the  note,  as  against  an  innocent  purchaser 
without  notice,  on  the  ground  ^that  it  was  pledged  for  s  gambling  debt, 
(All)ert8on  v.  Laughlin,  777.) 

4.  MISTAKE  OF  LAW.— The  equity  that  affords  a  complete  defense 
to  an  unjust  claim  will  not  always  authorize  or  support  an  action  for 
money  voluntarily  paid  in  satisfaction  of  it,  nor  will  a  distribution  be 
disregarded  or  set  aside  to  the  prejudice  of  a  party  who  has,  in  good 
faith,  acted  upon  it.     (Wilson  v.  Ott,  767.) 

5.  MISTAKES  OF  LAW  MAY,  IN  SOME  CASES,  afford  good 
cause  for  relief  in  equitv.     (Wilson  v.  Ott,  767.) 

6.  WATERCOURSES— PARTITION  OF  WATER.— EQUITY  HAS 
JURISI>ICTI0N  to  make  partition  of  the  use  of  water  between  opposite 
riparian  proprietors  when  necessary  to  se^nire  an  equal  use  or  enjoyment 
in  their  rights,  and  will  exercise  such  power  upon  a  bill  properly  framed 
and  presented  for  that  pur|X)se.     (Warren  v.  Westbrook  Mfg.  Co.,  372.) 

7.  ESTOPPEL,  EQUITABLE— VOID  SALE  OF  WARD'S  REAL 
ESTATE. — ^The  doctrine  of  equitable  estoppel  is  legally  available  in  an 
action  at  law  as  well  as  in  equity.  Hence,  if  a  guardian  has  made  a  void 
sale  of  his  ward's  real  estate,  but  in  good  faith,  there  being  n<i  fraud  or 
mistake,  and  the  ward  has  received  the  benefit  of  the  proceeds  of  such 
sale,  and  has,  by  his  conduct,  ratified  and  atiirmed  it  after  he  becomes  of 
age,  with  full  knowledge  of  the  facts,  the  doctrine  of  equitable  estoppel 
applies,  and  neither  the  ward,  nor  tho.se  claiming  under  him,  can  after- 
ward recover  the  land  itself.     (Tracy  v.  Roberts,  394.) 

See  Cloud  on  Title,  2;  Cotenancy,   3;  Injunctions;  Insane  Pertonf,  1; 
Pleading,  2;  Setoff,  1, 
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ESTOPPEL. 

ESTOPPEL.— ONE  WHO  INTRUSTS  HIS  PROPERTY  TO 
HIS  SERVANT  OR  AGENT,  and  thereby  gives  him  an  opportunity  for 
theft,  ia  not  estopped  from  claiming  such  property,  though  the  servant 
•ells  it  to  a  purchaser  in  good  faith.   (Knox  v.  Eden  Muaee  etc.  Oo.,  700.) 

See  Equity,  7. 

EVIDENCE. 

1.  EVIDENCE  OF  HABIT.— Although  a  witnesa  may  have  no 
distinct  independent  recollection  of  the  details  of  a  fact  occurring  in 
the  course  of  the  routine  of  his  business,  he  may  testify  to  his  fixed  and 
uniform  habit  in  such  cases,  and  state  that  he  knows  that  what  he  did 
in  a  given  transaction  was  in  accordance  with  that  habit.  The  probative 
value  of  such  evidence  is  for  the  iury,  and  it  ia  error  for  the  court  to 
charge  the  jury  to  disregard  it  altogether,  especially  when  such  evidence 
is  admitted  without  objection.     (Leonard  v.  Mixon,  134.) 

2.  INSURANCE  -  PAROL  EVIDENCE —  "  WATCHMAKER'S 
MATERIALS." — If  a  policy  of  insurance,  after  covering  "  watclies,  dia- 
monds, clocks,"  etc.,  specifically,  includes  "watchmaker's  materials," 
and  there  ia  nothing  in  the  policy  to  indicate  what  that  term  means,  it 
must  be  classed  as  an  ambiguous  expression,  which  may  be  explained 
by  parol  evidence,  in  order  to  apply  the  policy  to  the  subject  of  the  in- 
surance.    (Maril  v.  Connecticut  etc.  Ins.  Co.,  102.) 

3.  CONTRACT.— PAROL  EVIDENCE  ia  not  admissible  to  show 
what  was  the  consideration  of  a  contract  and  the  understanding  of  the 
parties  thereto,  if  the  object  of  such  evidence  is  to  contradict  a  wiitten 
obligation,  and  to  give  it  an  effect  inconsistent  with  its  terms.  (Sun- 
dage  V.  Studabaker  Bros.  Mfg.  Co.,  165.) 

4.  A  PROMISSORY  NOTE  CANNOT  BE  CONVERTED  BY  PA- 
ROL EVIDENCE  from  a  special  into  a  conditional  contract.  (Middle- 
ton  v.  Grifiith,  617.) 

5.  PAROL  EVIDENCE  is  not  admissible  to  prove  a  contemporane- 
ous agreement  which  varies  or  alters  the  terms  of  a  promissory  note, 
unless  it  be  respecting  the  mode  of  payment,  and  the  t;vidence  further 
shows  that  such  agreement  has  been  executed,  and  the  note  thereby 
transferred.  Such  evidence  is  admissible,  because  it  establishes  pay- 
ment, and  does  not  vary  the  terms  of  the  note.  (Middleton  v.  Griffith, 
617.) 

6.  EVIDENCE— FOREIGN  STATUTE— PRESUMPTION.— After 
the  existence  of  a  foreign  statute  has  been  proved,  it  will  be  presumed 
to  remain  in  force.     (Cochran  v.  Ward,  229.) 

7.  EVIDENCE— PROOF  OF  LAW  OF  ANOTHER  STATE.  — Un- 
der a  statute  authorizing  it,  the  law  of  another  state  may  be  proved  by 
reading  it  from  the  statute  book  of  that  state,  which  purports  to  have 
been  printed  by  authority.     (Cochran  v.  Ward,  229.) 

8.  EVIDENCE.— ENTRIES  MADE  BY  A  CLERK  in  the  regular 
course  of  business,  he  having  no  interest  at  the  time  in  the  state  ot  the 
entries,  should  be  received  in  evidence,  if  he  is  beyond  the  state  or  other- 
wise beyond  the  jurisdiction  of  the  court.     (Heiskell  v.  Rollins,  455.) 

See  Appeal,  3;  New  Trial;  Robbery;  Trial,  1-3. 

EXCEPTIONS. 
See  Appeal,  1,  2. 

EXECUTION. 
1.  EXECUTION    SALES  — INNOCENT    PURCHASER.— A  Judg- 
ment creditor  who  purchases  land  at  a  sheriff's  sale  under  his  judgment, 
without  notice,  actual  or  constructive,  of  a  prior  unrecorded  deed  by  the 
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judgment  debtor  conveving  the  property  thus  purchased,  is  entitled  to 
protection  as  an  innocent  purchaser.     (Lusk  v.  Reel,  32.) 

2.  EXECUTION  SALES  — INNOCENT  PURCHASERS  — MIS- 
TAKE.— As  against  one  who  hoMa  lau'i  un.ler  an  unrecorded  dee.l,  a 
jiidsment  creditor,  or  other  party  who  purchases  the  land  at  execution 
Bale,  against  one  to  whom  the  land  had  previously  been  conveyed  by 
mistake,  is  entitled  to  protection  as  an  innocent  purchiiser,  if,  at  the 
time  of  purchase,  he  was  without  notice,  actual  or  constructive,  of  such 
unrecorded  deed.    (Lusk  v.  Reel,  32.) 

3.  EXECUTION  SALES.— EXECUTION  PURCHASERS,  equally 
with  subsequent  innocent  purchasers,  are  protected  against  unrecordea 
deeds.     (Lusk  v.  Reel,  32.) 

4.  EXECUTION  SALES.— POSSESSION  UNDER  AN  UNRE- 
COUDED  DEED,  RELIED  ON  AS  NOTICE  to  a  purchaser  at  an  exe- 
cution sale,  to  be  effective,  must  be  such  actual  possession  as  to  give 
notice  thereof  at  the  time  that  the  judgment  under  which  the  sale  is 
made,  waa  rendered.    (Lusk  v.  Reel,  32.) 

See  Sales,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  AN  ADMINISTRATOR  is,  in  law,  the  personal  representative,  or 
•ubstitule,  ot  the  deceased;  and  it  is  his  duty  to  prosecute  suits  in  favor 
of,  and  to  defend  suits  against,  the  estate  he  represents.  (Morris  v.  Mur- 
phev,  81.) 

2.  EXECUTORS  AND  ADMINISTRATORS.— DEEDS  MADE  AND 
BIGNED  hy  "  A  B,  executor,"  sutiioiently  show  that  they  were  executed 
by  him  in  Lis  representative  capacity.     (Babcock  v.  Collins,  603.) 

.8.  WILLS,  FOREIGN— POWER  OF  SALE— NECESSITY  OF  AD- 
MINISTRATION.— An  executor  under  a  foreign  will  who  lias  duly  qual- 
ified at  the  foreitrn  domicile  may,  subject  U)  the  ri|zht~s  of  local  creditors^ 
make  a  sale,  undiT  a  power  in  the  will,  of  land  in  Minnesota  which  be- 
comes effectual  when  the  will  is  admitted  to  probate  in  the  conrts  of  the 
latter  state,  if  the  admission  of  the  will  to  probate  in  the  foreign  state 
conclusively  establishes  the  will  and  entitles  such  executor  to  letters  t'.>s- 
tamentary  in  Minnesota  under  then  existing  statutes.  The  admission  of 
the  will  to  probate  by  the  court  of  the  latter  state  relates  back,  and  per- 
fects the  sale  nade  under  the  power.     (  Babcock  v.  Collins,  503.) 

4.  exp:cutors  and  administrators— conclusiveness 

OF  JUDGMENT  AGAINS  T.- Unlens  there  is  fraud  or  collusion  be- 
tween an  a<lininistrator  and  a  creditor  of  an  estate,  a  judgment  re;?u- 
larlv  rendered  in  a  court  of  competent  jur.sdiction,  in  favor  of  the 
cre<iitor  and  against  the  administrator,  is  conclusive  as  to  all  matters 
adjudicated  thereby  upon  legatees,  and  all  other  creditors  of  the  estate. 
Morris  v.  Murphey,  81.) 

5.  EXECUTORS  AND  ADMINISTRATORS  —  CREDITORS  — 
PURITY. — All  creditors  of  an  estate  are  so  far  in  privity  with  the  ad- 
administrator  thereof  that  a  judgment  against  him  in  favor  of  one  of  sujh 
creditors  is  conclusive,  upon  all  questit^ns  adjudicated  thereby,  as  be- 
tween himself  and  other  creditors.     (Morris  v.  Murphey,  81.) 

EXEMPTIONS. 
See  Injunctions,  5,  7. 

FALSE  REPRESKNTATIONS. 
See  Agency,  5-7. 

FEES. 
See  Witnesses;  Mandamus. 
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FELLOW-SERVANTS. 
See  Master  and  Servant,  7. 

FINDINGS. 
See  Appeal,  4. 

FIXTURES. 

1.  FIXTURES,  TESTS  OF.— The  fact  that  chattels  may  be  removed 
and  sold  for  other  uses,  or  that  they  were  not  made  with  special  adaptation 
to  the  building  in  which  they  are  placed,  is  not  conclusive  of  the  question 
whether  they  have  become  fixtures;  but  such  and  tlie  like  facts  are  cir- 
cumstances proper  to  be  considered  in  deciding  the  question.  (Fcder  v. 
Van  Winkle,  628.) 

2.  FIXTURES.— AN  INTENTION  at  the  time  of  annexing  chattels 
to  realty  that  it  shall  be  perpetual  is  not  essential,  but  there  must  be  an 
intention  to  incorporate  the  chattels  wth  tiie  real  estate  for  a  use  to 
which  the  real  estate  is  apijropriate,  and  there  mast  be  the  presence  of 
sucli  facts  and  circumstances  as  do  not  lead  to,  or  repel,  the  inference 
that  it  is  intended  to  be  a  temporary  annexation.  (Feder  v.  Van  Winkle, 
628.) 

3.  FIXTURES.— TO  TIIE  ANNEXATION  TO  REAL  PROPERTY 
which  is  essential  to  convert  chattels  into  fixtures  it  is  not  indispensable 
that  they  be  fastened  or  bolteJ  to  the  building  or  soil;  this  is  only  one 
method  of  annexation.     (Feder  v.  Van  Winkle,  62s.) 

4.  FIXTURES— INSTANCES  OF.— HEAVY  MACHINES  weighing 
from  one  to  three  tons  fastened  by  bolls  to  large  timbers  laid  in  the 
earth,  and  other  machines  of  le:S  weight  bolted  to  timbers  and  adapted 
and  intended  for  use  in  carrying  on  the  business  of  manufacturiuii  bridge 
iron,  are  fixtures,  and  pass  by  a  real  estate  mortg  ige  in  which  they  are 
described.  It  is  not  material  that  su<'h  nuichines  might  have  been  re- 
moved and  utilized  elsewiiere,  if  they  were  intended  to  be  used  in  the 
business  and  euch  use  would  have  been  cor.tinued  had  the  business 
remained  prosperous.     (Feder  v.  Van  Winkle,  028.) 

5.  FIXTURES.- A  STIOAM  ENGINE  set  upon  a  brick  foundation 
laid  in  the  earih  without  any  attachment  to  the  bnilding  is  a  fixture. 
(Feder  v.  Van  Winkle,  628.) 

6.  FIXTURES.— AS  BETWEEN  A  MORTGAGEE  OF  REAL 
PROPEtiTY  and  the  receiver  of  the  moitgagor,  tiie  former  is  entitled  to 
chattels  which  were  annexed  to  th^  real  estate,  or  to  something  appur- 
tenant thereto,  if  they  were  applied  to  ;he  use  or  urpose  Lo  which  that 
part  of  the  realty  to  which  tiiey  were  annexed  was  appropriate,  and 
they  were  annexed  with  an  inteniion  to  make  a  permanent  acuesaion  to 
the  realty.    (Feder  v.  Van  Winkle,  628.) 

FORECLOSURE. 
See  Mortgages,  9. 

FORGERY. 

FORGERY— CHANGE  OF  MIDDLE  NAME.— Forgery  may  be 
committed  by  changing,  with  intent  to  de  raud,  the  middle  initial  *'  F" 
to  the  letter  "  J  "  in  the  name  "  M.  F.  Hijrgins,"  inserted  in  a  contract 
and  signed  thereto,  making  it  read  "  M.  J.  Higgins."  (Mate  v.  lliggins,. 
490.) 

See  Banks,  12;  Corporations,  19. 

FORMER   JEOPARDY. 
CRIMINAL    LAW.  — A    PERSON    IS    NOT    PUT    TWICE    IN 
JEOPARDY  for  the  same  offenae  il  puuisued  lor  vioiuuu^  a  ai.atate» 
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and  also  for  disregarding  an  injunction  to  prevent  such  disregarding. 
Tlie  two  offenses  are  not  the  same.    (State  y.  Boby,  174.) 

FRAUD. 

1.  FRAUD— FALSE  AND  FRAUDULENT  STATEMENTS.  — A 
false  statement  intentionally  and  knowingly,  or  fraudulently,  made,  con- 
stitutes fraud  ;  and  the  statement  of  a  fact  as  true,  which  a  party  does 
not  know  to  be  true,  and  which  he  has  no  reasonable  groun<i  for  believ- 
ing to  be  true,  is  fraudulent.     (Linscott  v.  Orient  Ins.  Co.,  435.) 

2.  FRAUD  — FALSE  AND  FRAUDULENT  MISREPRESENTA- 
TIONS.— In  a  case  where  the  plaintiff  and  defendant  traded  horses,  and 
the  defendant  turned  out  a  negotiable  promissory  note  signed  by  a  third 
party,  as  '* boot"  between  the  horses,  and  the  note  was  indorsed  by  the 
defendant  in  blank,  but  was  not  paid  when  it  became  due,  or  the  defend- 
ant seasonably  notified  so  as  to  hold  him  as  an  indorser,  the  plaintiff 
cannot  recover  against  the  defendant  in  an  action  of  deceit  for  false  rep- 
resentations made  by  the  defendant  in  reference  to  the  financial  respon- 
sibility of  the  maker  of  the  note,  where  the  evidence  fails  to  show  that 
the  plaintiff  was,  in  some  way,  deceived  by  the  alleged  misrepresenta- 
tions.    (Flanders  v.  Cobb,  410.) 

See  Agency,  3;  Insurance,  23,  24;  Negotiable  Instruments,  7-10;  Ven- 
dor and  Purchaser,  5. 

FRAUDULENT  CON\TEYANCB. 

1.  A  VOLUNTARY  CONVEYANCE  IS  CONCLUSIVELY  PRE- 
SUMED to  be  fraudulent  as  against  debts  existing  when  it  was  executed. 
(Severs  v.  Dodson,  641.) 

2.  VOLUNTARY  CONVEYANCE  — CREDITORS  WHO  MAY 
ATTACK. — One  who  is  an  accommodation  indorser  of  a  note  whose 
maker  executes  a  voluntary  conveyance  is  not,  before  the  dishonor  of 
the  note,  a  creditor  in  favor  of  whom  such  conveyance  is  presumed  to  be 
fraudulent  and  void.    (Severs  v.  Dodson,  641.) 

FREIGHT. 
Bee  Railioads,  3. 

GAMBLING. 
See  Equity,  2,  S. 

GAME   LAWS. 

GAME  LAWS— CONSTRUCTION  OF.— Under  a  statute  provid- 
ing that  no  person  shall  take,  kill,  destroy,  or  have  in  possession,  between 
the  first  days  of  October  and  January,  more  than  three  deer,  under  a 
stated  penalty,  and  that  one  having  such  possession  shall  be  deemed  to 
have  killed  or  destroyed  the  deer  in  violation  of  law,  it  is  no  crime 
tnirK\y  to  have  in  one  s  possession,  on  December  12th,  the  carcasses  of 
t'ighty-nino  deer.  The  context  of  the  statute  must  be  considered  in  de- 
termining its  whole  8C4>pe  and  meaning.  Its  object  is  to  prevent  the 
decimation  of  game  by  limiting  the  time  when  it  may  \)e  taken  or 
killed,  and  not  to  interfere  with  foreign  game,  dead  or  alive,  brought 
within  the  Ktate,  at  any  time,  or  with  game  lawfully  taken  or  killed 
within  the  state.  But  one  |>enalty  for  killing,  having  in  {K>8se8sion,  and 
transporting  a)uld  have  l>een  intended;  and  that  applies  to  the  illegal 
capture  of  the  game.  The  other  provisions  were  intended  to  ai<l  in  the 
enforcement  of  that  one,  by  makmg  the  possession  evidence  of  illegal 
capture,  and  com|>el  the  j>erson  charged  to  explain  his  possession  of  what 
would  directly  iKiint  to  an  illegal  taking  of  the  game.  Game  illegally 
taken  or  killed  subjects  the  possessor  ol  it  to  the  penalty  for  ita  illegal 
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taking,  just  as  if  he  had  illegally  taken  it  himself.    (State  r.  Bucknam, 
406. 

GARNISHMENT. 
See  Attacliment,  3,  4. 

GAS  COMPANIES. 

1.  A  GAS  COMPANY,  though  it  has  the  right  to  nse  the  pnhlic 
streets,  is  bound  to  conduct  its  operations  so  as  not  to  inflict  injury  upon 
neigli boring  property.    (Evans  v.  Keystone  Gas  Co.,  681.) 

2.  IF  A  GAS  COMPANY  PERMITS  ITS  PIPES  in  tlie  public  streets 
to  be  out  of  repair,  so  that,  gas  escaping  therefrom  kills  shade  trees  stand- 
ing in  such  streets,  the  owner  thereof  is  entitled  to  recover  compensation 
from  the  gas  company.     (Evans  v.  Keystone  Gas  Co.,  681.) 

3.  EVIDENCE  THAT  TREES  OTHER  THAN  THOSE  for  the  kill- 
ing of  which  plaintiff  is  seeking  to  recover  from  a  gas  company  were  also 
injured  by  gas  escaping  from  its  pipes  is  admissible,  because  it  tends  to 
show  that  the  same  causes  which  killed  plaintiff's  trees  similarly  affe-ted 
others  in  the  same  neighborhood  and  exposed  to  the  same  peril.  (Evans 
V.  Keystone  Gas  Co.,  681.) 

GIFTS. 

1.  A  GIFT  INTER  VIVOS  must  be  complete.  The  donor  must 
divest  himself  of  all  dominion  over  the  thing  given,  and  the  title  to  it 
must  pass  absolutely  and  irrevocably  to  the  donee.  (Bath  Sav.  Inst.  v. 
Hathorn,  382.) 

2.  GIFT  AND  TRUST— HOW  EXECUTED.— A  gift  must  be  exe- 
cuted by  delivery;  a  trust  by  declaraiion.  A  voluntary  trust  is  a  gift, 
and  requires  all  the  essentials  of  a  plain  gift  to  sustain  it.  (Bath  Sav. 
Inst.  v.  Hathorn,  382.) 

3.  GIFT  CAUSA  MORTIS  — TERMS  AND  QUALIFICATIONS.— 
The  fact  that  the  donee  of  a  gift  takes  it  upon  the  terms  and  qualifi- 
cations annexed  to  it  as  prescribed  by  the  donor  will  not  defeat  it,  or 
affect  its  validity  as  a  gift  causa  mortis.     (Larrabee  v.  Ha.-fcall,  440.) 

4.  GIFT  CAUSA  MORTIS— REQUISITES— IN  EXTREMIS.— It 
is  essential  to  the  validity  of  a  gift  causa  mortis  that  it  be  made  under 
apprehension  of  death  from  some  present  disease,  or  other  impendiuir 
peril,  though  ii  is  not  necessary  that  the  donor  should  die  of  the  disease 
from  which  he  apprehended  death.  Neither  is  it  necessary  that  the 
gift  should  be  made  in  extremis,  when  there  is  no  time  or  opportunity 
to  make  a  will;  and  there  is  no  limit  of  time  within  wiiich  the  donor 
must  die  to  make  such  a  gift  valid.  The  only  rule  is,  tliat  he  must  not 
recover  from  that  illness.     (Larrabee  v.  Hascall,  440.) 

5.  GIFT  CAUSA  MORTIS  —  DELIVERY.— Actual  delivery  of 
property  as  a  gift,  so  far  as  the  nature  of  it  will  admit  of  delivery,  to- 
gether with  a  delivery  of  the  evidence  and  means  of  reducing  the  gift 
to  possession,  is  sufficient,  so  far  as  the  element  of  delivery  is  concerned, 
to  pass  the  title  as  a  gift  causa  mortis.     (Larrabee  v.  Hascall,  440.) 

6.  GIFT  CAUSA  MORTIS  — PASS-BOOK  AND  ORDER  ON 
BANK. — The  delivery  of  a  savings  bank  pass-book,  with  an  order  upon 
the  bank  to  pay  a  specific  part  of  the  dei)Osit  represented  by  the  pass- 
book to  the  payee  of  the  order,  though  accompanied  by  a  declaration  of 
trust,  is  a  valid  gift  causa  mortis,  when  made  during  the  donor's  last 
sickness.     (Larrabee  v.  Hascall,  440.) 

7.  GIFT  CAUSA  MORTIS  —  PASS-BOOK  AND  ORDER  ON 
BANK  FOR  PART  OF  DEPOSIT.— If  one,  during  his  last  sickness, 
Six  weeks  before  his  death,  delivers  to  his  nurse  and  attendant  a  sav- 
ings bank  pass-book,  witii  an  order  upon  the  bank  to  pay  a  specific 
part  of  the  deposit  represented  by  the  pass-book  to  the  payee  of  the 
order,  saying:  "Take  this,  Jim;  when  1  am  gone,  draw  the  money,  put 
a  monument  over  my  brother  Stillmaa's  grave,  pay  my   funeral  ex- 
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Senses,  and  the  Test  18  yonra";  and  the  payee,  two  days  after  the 
onor's  death,  draws  the  amoant  of  the  order,  and  surrenders  the 
book,  representing  the  remainder  of  the  deposit,  to  the  administrator, 
the  order,  accompanied  by  a  delivery  of  the  bank-book,  constitutes  an 
equitable  assignment  and  vaUd  transfer  of  the  amount  represented  by 
the  order,  though  it  is  not  for  the  full  amount,  and  the  donee,  having 
executed  the  trust,  is  not  liable  to  the  administrator  for  the  money 
drawn  on  the  order.     (Larrabee  v.  Hascall,  440.) 

See  Trusts,  1,  2,  4. 

GOODWILL. 
See  Contracts,  10,  lU 

GUARDIAN  AND  WARD. 

1.  GUARDIAN  AND  WARD— INVALID  SALE  OF  REAL  ES- 
TATE.— Under  a  statute  requiring  a  petition,  license,  oath,  bond,  and 
notice  of  sale,  a  guardian's  sale  of  his  ward's  real  e^state  is  void  where 
there  was  no  petition  or  license  covering  the  premises  conveyed,  where 
no  oath  was  taken,  and  where  there  was  not  given  any  bond  or  notice 
of  such  sale :  and  the  five  years'  limitation  within  which  an  action  may 
be  brought  by  the  ward,  or  those  claiming  under  him,  to  avoid  such 
Bale  does  not  apply  to  such  a  case,  for  the  court  had  no  jurisdiction  over 
the  subject  matter.  That  limitation  applies  to  a  defective  sale  under  a 
license  from  a  court  having  jurisdiction,  but  does  not  apply  where  there 
was  no  petition  or  license.     (Tracy  v,  Roberts,  294.) 

2.  GUARDIAN  AND  WARD  — INVALID  SALE  OF  REAL  ES- 
TATE—RATIFICATION.— If  a  sale  of  a  ward's  real  estate,  by  his 
guardian,  under  license,  is  invalid  for  want  of  a  compliance  with  some 
requirement  of  law  by  the  guardian,  it  is  competent  for  the  ward,  when 
he  becomes  of  age,  to  affirm  the  sale,  or  he  may  avoid  it  within  a  reason- 
able time.  If  he  affirms  it,  he  becomes  bound  by  it;  and  his  receiving 
and  retaining  the  proceeds  amounts  to  such  alfirmation.  (Tracy  v.  Rol> 
erts,  394.) 

Bee  Courts,  2;  Equity,  7;  Insane  Persona. 

HABIT. 
Bee  Evidence,  1. 

HEALTH. 
See  Municipal  Corporations,  11,  12. 

HIGHWAYS. 
See  Turnpike  Companies. 

HORSERACING. 
Bee  Statutes,  7-10. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFF^ALIENATION  OF  HUSBAND'S  AF. 
FK('TlON8— WIFE'S  RIGHT  OK  ACTION.  — A  married  woman  can 
maintain  an  action  against  a  third  person  for  the  alienation  of  her  hus- 
band's affections.     (Keed  v,  lieed,  310.) 

2.  HUSBAND  AND  WIFE— ALIENATION  OF  HUSBAND'S  AF- 
FECTIONS— (COMPLAINT. — It  is  a  necessary  avt-rment,  in  a  complaint 
by  a  marrie<l  woman  against  her  mother  in  law  for  alienating  the  affec- 
tions of  plaintiff's  Uuabaud,  that  the  acta  were  done  maliciously,  as  ail 
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legal  presnmptiong.  in  snch  cases,  are  that  the  parent  will  act  only  for 
the  best  interests  of  the  child.     (Reed  v.  Reed,  310.) 

3.  HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION- 
JOINT  LIABILITY.— If  the  parents  of  a  liusband  act  in  concert  to 
bring  about  a  separation  between  him  and  h'is  wife,  they  are  jointly 
liable  to  her  for  the  alienation  of  his  affection,  although  each  of  theni 
does  not  participate  in  all  of  the  acts  of  tlie  other.     (Price  v.  Price,  360.) 

4.  HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION  — 
EVIDENCE  OF  AMOUNT  OF  DEFENDANT'S  PROPERTY  is  ad- 
missible in  an  action  by  a  wife  to  recover  for  the  alienation  of  her  hus- 
band's affection,  to  show  the  weiglit  of  threats  by  defendant  to  disinherit 
the  husband  unless  he  separated  from  his  wife.     (Price  v.  Price,  360.) 

5.  HUSBAND  AND  WIFE— ALIENATION  OF  AFFECTION- 
EVIDENCE. — In  an  action  by  a  wife  against  the  relatives  of  her  hus- 
band to  recover  for  the  alienation  of  liis  affection,  conversation^!  between 
him  and  the  defendants  wliile  husband  and  wife  were  residing  with 
them  are  admissible  in  evidence  to  explain  the  relation  of  the  parties 
to  the  suit,  and  the  motives  which  induced  them  to  act.  (Price  v.  Price, 
360.) 

6.  HUSBAND  AND  WIFE— ALIENATION  OF  HIS  AFFECTION. 
Proof  that  a  separation  between  husband  and  wife  has  been  caused  by  the 
unwarranted  interference  of  his  relatives,  accompanied  by  tlireats  to  dis- 
inherit him,  is  sufficient  toenable  a  wife  to  maintain  an  action  against,  and 
to  recover  from,  such  relatives  for  alienation  of  her  husband's  affection. 
(Price  V.  Price,  360.) 

7.  HUSBAND  AND  WIFE  —  ALIENATION  OF  HUSBAND'S 
AFFECTION. — A  statute  placing  the  wife  upon  an  equality  with  her 
busband  with  respect  to  the  protection  of  her  property  and  personal 
rights,  entitles  her  to  maintain  an  action  for  the  alienation  of  her  hus- 
band's affections,  and  loss  of  his  support  and  companionship.  (Price  v. 
Price,  360.) 

8.  HUSBAND  AND  WIFE  —  CRIMINAL  CONVERSATION.  —  A 
MARRIED  WOMAN  cannot  maintain  an  action  in  the  nature  of  crimi- 
nal conversation  against  another  woman.     (Kroessin  v.  Keller,  533.) 

9.  DEVISE— HUSBAND  AND  WIFE— DESCENT— DISTRIBU- 
TION.— If  a  testator,  by  the  residuary  clause  of  his  will,  gives  to  his 
daughter  and  her  husband  the  residue  and  remainder  of  his  estate  "  in 
equal  shares  and  proportions,  and  so  to  their  respective  lieirs  and  as- 
signs forever,"  but  the  husband  dies  before  the  testator,  leaving  a  minor 
flon  and  wife  surviving,  the  daughter  does  not  take  the  whole  as  tenant 
by  the  entirety.  She  takes  only  one-half  of  the  residuary  estate,  and  the 
other  half,  which  the  husband  would  take  if  he  had  survived,  descends 
to  the  heirs  of  the  testator,  and  is  properly  distributed  to  them.  (Rob- 
inson, Appellant,  367.) 

10.  HUSBAND  AND  WIFE— TENANCY  BY  ENTIRETY— STAT- 
UTES—SEPARATE  PROPERTY.— Tenancy  by  entirety  is  sui  generis. 
It  had  its  origin  in  the  marital  relation,  and  was  founded  upon  the  legal 
fiction  of  the  absolute  oneness  of  husband  and  wife ;  but  the  universal 
tendency  of  modern  legislation  has  been  to  abrogate  this  theoretical 
unity  of  husband  and  wife,  to  recognize  and  maintain  the  legal  identity 
of  the  wife,  and  to  secure  to  her  a  separate,  distinct,  and  independent 
right  to  the  acquisition  and  enjoyment  of  property.  (Robinson,  Appel- 
lant, 367.) 

11.  HUSBAND  AND  WIFE  — TENANCY  BY  ENTIRETY  — 
CHANGE  OF  LAW. — The  rule  of  the  common  law,  by  which  a  devise 
or  grant  to  husband  and  wife  constituted  them  tenants  by  the  entirety, 
the  survivor  taking  the  whole,  has  been  changed  in  the  state  of  Maine 
by  legislation  enlarging  the  ri<:hts  of  married  women  respecting  the 
ownership  of  property.     (Robinson,  Ai)pellant,  367.) 
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12.  HUSBAND  AND  WIFE— COTENANCY.— A  btwhand  atiii  wife 
may  hold  property  as  tenants  in  common.     (Robinson,  Appellant,  367.) 
See  Banks.  3 ;  Dower ;  Insane  Persons ;  Wills,  tt. 

INDEPENDENT  CONTRACTORS. 
See  Master  and  Servant,  9;  Negligence,  5. 

INDICTMENT. 
Bee  Embezzlement,  1;  Robbery,  1,  2,  4. 

INDORSEMENT. 
See  Negotiable  Instruments,  2-4;  Suretyship,  S. 

INJUNCTIONS. 

1.  INJUNCTION.— EQUITY  WILL  NOT  INTERFERE  except  to 
protect  property  rights.    (Cliappell  v.  Stewart,  476.) 

2.  INJUNCTION  IS  AN  INDEPENDENT  GROUND  OF  EQUITY 
JUKISDIOTION,  by  which  courts  may  prevent  municipal  corporations 
from  transcending  their  powers,  to  prevent  vexatious  litigation,  and  a 
multiplicity  of  suits.    (Sylvester  Coal  Ckt.  v.  St.  Louis,  566.) 

3.  INJUNCTION  AGAINST  VOID  ORDINANCES.— The  enforce- 
ment of  a  void  municipal  ordinance  may  be  enj')ined  in  equity,  although 
its  invalidity  has  not  been  determined  in  an  action  at  law.  (Sylvester 
Coal  Co.  V.  St.  Louis,  56<3.) 

4.  INJUNCTION.— ONE  WHO  VIOLATES  AN  INJUNCTION  by 
issuing  and  levying  an  attachment  will  not  be  permitted  to  gain  any  ad- 
vantage thereby.     (Farmers'  Loan  etc.  Co.  v.  Bankers'  etc.  Tel.  Co..  690.) 

5.  EXEMPTIONS— EQUITY  — INJUNCTIONS.— A  bill  in  equity 
alleging  that  complainant  therein  is  the  head  of  a  family  residing  in  the 
Btatn;  that  he  does  not  own  {icrsonalty  exceeding  the  statutory  limit  of 
exemption;  that  a  distress  warrant  for  rent  has  been  levied  upon  his 
personalty  other  than  farm  pro<iuct8  raised  upon  the  land  for  the  use  of 
which  rent  is  due;  that  the  property  levied  upon  is  exempt  to  him  under 
the  constitution,  and  praying  for  an  adjudication  of  his  right  of  exemf>- 
tion.  and  that  such  property  be  set  apart  to  him  as  exempt,  and  that  an 
injunction  be  granted  to  restrain  the  sale  of  such  property  under  the 
warrant,  is  sufficient  to  entitle  a  court  of  equity  to  grant  the  relief  prayed 
for.     (Smith  v.  Gufford,  37.) 

6.  SLANDER  OF  TITLE.— INJUNCTION  DOES  NOT  LIE  to 
restrain  the  libeling  or  slandering  of  title  to  land,  if  there  is  no  breach 
of  trust  or  contract  right  involved,  and  the  mere  allegjcd  insolvency  of 
the  libelant  does  not  authorize  the  interference  of  a  court  of  equity.  In 
such  cases  the  remedy,  if  any,  is  at  law.     (Reyes  v.  Middleton,  17.) 

7.  INJUNCTIONS  TO  RESTRAIN  FORCED  SALES  of  property 
claimed  to  be  exempt  under  the  constitution  are  not  injunctions  to  Ptay 
proceedings  at  law,  within  the  meaning  of  a  statute  merely  prohibiting 
the  granting  of  injunctions  to  stay  proceedings  at  law  unl«-88  liond  is 
given.  In  the  former  procee<ling,  no  bond  is  absolutely  required,  although 
it  may  be  exacted  by  the  chancfUor  in  his  discretion.  (Smith  v.  Giif- 
f  on  I,  37.) 

8.  JURISDICTION— SUITS  IN  ANOTHER  STATR  —  INJU.N'O- 
TIONS  AGAIN.ST. — A  citizen  of  a  state  may  be  enjoined  from  commenc- 
ing or  prosecuting;  suits  again^)t  his  fellow-citizen  thereof  in  the  courts 
of  anotiier  state  for  the  purpose  of  obtaining  an  aivantage  which  he  is 
not  entitled  to  in  the  state  ot  their  common  domicile.  (Sandage  v.  Studa- 
baker  Bros.  Mfg.  (Jo.,  165.) 

9.  INJUNCTION  TO  PREVENT  DEFENDANT  FROM  EMPLOY- 
ING DEl'ECJTIVES  10  follow  and  watch  plaintiff  will  not  idsue,  though 
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the  conduct  of  defendant  in  so  employing  them  was  alleged  to  have 
caused  plaintiff  great  inconvenience  and  annoyance,  and  to  have  inter- 
fered with  liis  social  intercourse,  business,  and  credit,  and  to  have  caused 
great  suspicion  to  be  entertained  about  him.   (Chappell  v.  Stewart,  476.) 

See  Statutes,  3 ;  Taxes,  2. 

INNUENDO. 
See  Libel,  7. 

INSANE  PERSONS, 

1.  GIFT  OF  THE  USE  OF  LAND,  EQUITABLE  AID  OF.— If  a 
father,  after  devising  land  to  his  daughter,  and  placing  her  and  her  hus- 
hand  in  possession,  and  stating  that  he  wished  them  to  have  the  use  of 
it  during  his  life,  becomes  insane,  they  having  remained  in  possession, 
and  made  improvements,  a  court  of  equity  will  not  permit  his  guardian 
to  revoke  the  license,  and  dispossess  them  of  the  property.  The  court 
will,  in  these  matters,  ilo  what  it  is  reasonable  to  suppose  the  lunatic 
would  do  if  he  retained  his  capacity  to  act.     (Potter  v.  Berry,  626.) 

2.  LUNATIC,  CARRYING  OUT  INTENTIONS  OF.— If,  after  de- 
vising land  to  his  daughter,  the  devisor  puts  her  and  her  husband  in 
possession  of  it  expressing  a  desire  that  they  shall  retain  such  pos- 
session during  his  life,  and  he  then  becomes  insane,  and  a  guardian  is 
appointed  for  him,  a  court  of  equity  will  not  permit  such  guardian  to 
dispossess  the  daughter,  but  will  carry  out  what  it  believes  would  have 
been  done  by  the  lunatic  had  he  continued  of  sound  mind.  (Potter  v. 
Berry,  626.) 

INSOLVENCY. 

SETOFF  AFTER  INSOLVENCY  — UNPRESENTED  CHECK. 

If  a  bank  has  become  insolvent,  and  has  assigned  for  the  benefit  of 
creditors  before  a  check  drawn  upon  it  has  been  presented  for  payment, 
the  holder  of  the  check  is  not  entitled  to  any  preferi  nee,  nor  to  offset 
theunpresented  check  against  his  indebtedness  to  the  insolvent  bank. 
(Northern  Trust  Co.  v.  Rogers,  526.) 

See  Corporations,  1-3;  Partnership,  5-16;  Set  off. 

INSTRUCTIONS. 

1.  INSTRUCTIONS— REQUESTS  FOR.— It  is  not  error  to  refuse 
requests  for  instruc;ions  which  are  not  applicable  to  the  facts  disclosed 
by  the  evidence.     (Corniff  v.  Cook,  55.) 

2.  NEGLIGENCE— MISLEADING  INSTRUCTION.— In  an  action 
for  personal  injuries,  it  is  misleading  to  instruct  the  jury  that  the  plain- 
tiff, being  in  a  place  of  danger,  is  not  chargeable  with  contributory  neg- 
ligence because  he  did  not  use  the  best  means  of  escaping,  when  warned, 
where  he  denies  having  received  any  warning,  and  the  ev;dence  shows 
that  he  did  not  understand,  or  know,  that  he  was  in  pny  danger,  and 
did  nLt  adopt  ^y  course  of  action  in  the  presence  of  imminent  danger  or 
sudden  peril.     (Smith  v.  Milwaukee  Builders'  etc.  Exchange  Co.,  912.) 

3.  APPELLATE  PRACTICE— ERRONEOUS  INSTRUCTIONS.-It 
is  reversible  error  to  sul>mit  a  material  question  of  fact  to  the  jury  which 
is  not  presented  bv  the  pleadings,  and  upon  which  there  is  no  evidence, 
when  the  jury  might  have  found  a  different  verdict  had  the  instruction 
complained  of  not  been  given.     (Negley  v.  Cowell,  344.) 

4.  WITNESSE>^— NEGATIVE  TESTIMONY  —  ERRONEOUS  IN- 
STRUCTION.—Te^-timony  which  is  positive  in  form  may  amount  merely 
to  negative  tLStini  )ny.  Hence,  an  instruction  that  negative  testimony 
is  confined  to  that  of  a  witness  who,  though  present  at  a  transaction, 
says  that  lie  did  not  see  or  did  not  hear,  is  erroneous,  as  such  a  rule  is 
too  limited.     (Smith  v.  Milwaukee  Builders'  etc.  Exchange,  912.) 


976  Index. 

5.  WTTN'ESSES— POSITIVE  AND  NEGATIVE  TESTIMONY— 
ERRONEOUS  INSTRUCTION.— It  is  erroneous  to  charge  that  the  posi- 
tive testimony  of  a  witness  to  the  existence  of  a  certain  thing  and  the 
testimony  of  another  witness  that  such  a  thing  did  not  exist,  are  equally 
credible.    (Smith  v.  Milwaukee  Builders'  etc.  Exchange,  912.) 

See  Appeals,  5;  Embezzlement,  4. 

INSURANCE. 

1.  INSURANCE— WRITTEN   AND  PRINTED  CONDITIONS.— If 

a  contract  of  insurance,  by  the  written  portion,  covers  property  t<i  be 
used  in  conducting  a  particular  business,  ttie  keeping  of  an  article  neces- 
sarily used  in  such  business  does  not  avoid  the  p  jlicy,  although  it  is  ex- 
pressly prohibited  in  the  printed  conditions  of  the  contract.  (Faust  v. 
American  etc  Ins.  Co.,  876.) 

2.  INSURANCE  — WRITTEN  AND  PRINTED  CONDITIONS.— 
If,  in  a  policy  of  insurance,  there  is  a  conflict  between  the  written  state- 
ment of  the  subject  of  insurance  and  the  printed  conditions  of  the 
policy,  the  former  must  prevail.  (Maril  v.  Connecticut  etc.  Ins.  Co., 
i02.) 

3.  INSURANCE  POLICY,  ENTIRETY  OF.— If  a  policy  of  insur- 
ance covers  both  a  building  and  personal  property  therein  contained, 
and  contains  a  condition  making  it  void  if  tiie  building  l>ecome8  vacant 
and  unoccupied,  it  becomes  wholly  void  on  breach  of  the  condition,  and 
therefore  no  recovery  can  be  had  thereunder  as  to  the  pjersonal  property. 
(Agricultural  Ins.  Ck).  v.  Hamilton,  457.) 

4.  INSURANCE  — CHANGE  OF  INTEREST  — NOTICE  OF. —If 
property  is  insured  for  the  benefit  of  the  mortgagee,  as  his  interest  may 
api>ear,  after  the  mortgage  on  the  property  has  been  duly  foreclosed,  and 
before  the  time  for  redemption  has  expired  and  the  premium  is  paid  by 
the  mortgagee,  the  expiration  of  thj  time  in  which  redemption  may 
be  made  from  the  mortijage  sale  does  not  work  an  alienation  of  the 
premises  so  as  to  avoid  the  policy,  although  the  policy  provides  that  the 
mortgagee  shall  notify  the  insurer  of  any  change  of  ownership  of  the  in- 
sured property,  and  that  such  change  shall  be  noted  on  the  policv. 
(Washburn  Mill  Co.  v.  Fire  Assn.,  500.) 

5.  INSURANCE— INTEREST  OF  INSURED—ENCUMBRANCES. 
A  condition  jn  a  policy  of  insurance  that  it  shall  be  void  in  case  the  in- 
terest of  the  insured  be  other  than  unconditional  and  sole  ownership,  has 
reference  only  to  the  quality  of  the  estate  or  interest,  and  is  not  avoided 
by  any  sort  of  an  encumbrance.    (Caplis  v.  American  etc.  Ins.  Co.,  535.) 

6.  INSURANCE— NEGLIGENCE  OF  INSURED.— In  the  absence 
of  fraud  or  design,  a  fire  insurance  company  is  not  relieved  from  liability 
on  ita  policy  by  reason  of  loss  by  fire  through  the  neglirence  of  the  in- 
sured, or  his  servants.     (Pool  v.  Milwaukee  Ins.  Co.,  919.) 

7.  INSURANCE— AGENT'S  REPRESENTATION  AS  TO  PROP- 
ERTY COV'^EUED. — The  liability  of  an  insurance  company  is  not  af- 
fected by  its  agent's  representation  to  the  insured,  while  writing  a  policy 
U!>on  a  barn  and  "contents  therein,"  that  his  horses  will  be  within  the 

Erotection  of  the  policv,  whether  in  the  barn  or  out.    (Farmers'  etc. 
ire  A&sn.  v.  Krydee,  2S4.) 

8.  INSURANCE  — IMPLIED  AUTHORITY  TO  OBTAIN  ADDI- 
TIONAL.— If  an  insurance  policy  provides,  in  terms,  tliat  it  shall  be 
void,  if  the  insured  thereafter  procures  other  insurance  on  the  property, 
unless  otherwibe  provided  by  agreement  indorsed  <m  the  policy,  or  added 
thereto,  and  there  is  a  written  statement,  signed  by  the  company's  agent, 
l)earingeven  date  with  the  policy,  and  attached  tlieretoasa  part  thereof, 
to  tiie  effect  that  if,  at  the  time  of  a  fire,  the  whole  amount  ot  insurance 
on  the  pro^Msrly  shall  be  less  than  eighty  percentof  the  actual  cash  value 
thereof,  the  company  shall  l>e  liahle  for  only  such  pro;)ortii>n  of  t!ie  loss 
or  damage  as  tlie  amount  insured  by  the  policy  shall  bear  to  said  eighty 
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per  cent  of  said  actaal  cash  value,  such  statement  gives  implied  author- 
ity to  procure  additional  insurance,  and,  if  procured  within  the  prescribed 
limits,  it  does  not  vitiate  the  policy,  especially  where  it  is  obtained  by 
the  same  agent  who  issued  the  first  policy.  (Pool  v.  Milwaukee  etc.  Ins. 
Co.,  919.) 

9.  INSURANCE— CHATTEL  MORTGAGE.— An  insurance  policy 
containing  a  condition  that  it  shall  be  void  if  the  building  "be  or  become 
encumbered  by  a  chattel  mortgage  "  must  be  construed  as  meaning  anl 
guarding  against  only  the  common  ordinary  chattel  mortgage  and  in- 
struments of  that  general  nature,  use,  and  purpose.  (Caplia  v.  Ameri- 
can etc.  Ins.  Co.,  535.) 

10.  INSURANCE.- LIEN  FOR  RENT  NOT  CHATTEL  MORTGAGE. 
A  covenant  in  a  lease  providing  that  the  lessor  shall  at  all  times  have  a 
first  lien  upon  all  buildings  for  any  unpaid  rental  or  taxes,  does  not 
create  a  chattel  mortgage,  within  the  meaning  of  a  condition  in  a  policy 
of  insurance  on  such  buildings  that  it  shall  be  void  if  the  buildings  "  be 
or  become  encumbered  by  a  chattel  mortgage."  (.Oaplis  v.  American 
etc.  Ins.  Co.,  535.) 

11.  INSURANCE— ASSIGNMENT  OF  LEASE— CONCEALMENT 
OF  MATERIAL  FACT.— If  the  assignee  of  a  lease  takes  out  a  policy  of 
insurance  on  the  leased  premises  the  day  after  the  assignment  to  him, 
and  such  policy  contains  a  clause  prohibiting  assignment  of  the  lease 
without  first  obtaining  the  consent  of  the  lessor,  the  fact  of  such  assign- 
ment does  not  avoid  the  lease,  although  consent  is  not  first  obtaine<lj 
nor  in  such  case  is  the  insurer  relieved  from  liability  by  a  condition  in  the 
policy  that  it  shall  be  void  if  any  material  fact  or  circumstance  concern- 
ing the  risk  has  been  misrepresented  or  concealed,  nor  if  the  interest  of 
the  insured  is  not  truly  stated.     (Caplis  v.  American  etc.  Ins.  Co.,  5.'>5. ) 

12.  INSURANCE  — PRESUMPTION  OF  KNOWLEDGE  AS  TO 
NATURE  OF  BUSINESS. — An  insurance  company  is  presumed  to  be 
acquainted  with  the  business  it  insures,  and  with  the  materials  neces- 
sarily used  in  prosecuting  it,  and  to  have  included  such  materials  in  the 
risk,  the  same  as  if  each  article  had  been  particularly  mentione  1  in  the 
written  portion  of  the  policy;  and  thu  written  portion,  in  that  regard, 
will  control  the  printed  portion  prohibiting  the  keeping  of  such  articles. 
(Faust  V.  American  etc.  Ins.  Co.,  876.) 

13.  INSURANCE  — PROHIBITED  ARTICLES— CONSTRUCTION 
OF  POLICY. — If  insurance  is  effe;ted  with  reference  to  an  established 
and  current  business,  whose  protection  is  really  the  object  of  the  insur- 
ance, the  printed  portion  of  the  policy  prohibiting  the  keeping  of  cer- 
tain articles,  will  not  be  so  construed  as  to  seriously  embarrass  or  suspend 
a  business  which  is  expressly  permitted  in  the  written  portion  of  the 
policy.      (Faust  v.  American  etc.  Ins.  Co.,  876.) 

14.  INSURANCE— CONSTRUCTION  OF  PHRASE  "  NOT  MORE 
HAZARDOUS."— In  a  policy  of  insurance  upon  a  building  "occupied  aa 
a  furniture  store  and  repair  shop,"  a  written  clause  covering  "  the  stock 
of  furniture,  upholstery  goods,  and  other  merchandise  not  more  liazar- 
dous,  usual  to  a  retail  furniture  store,  while  contained  therein,"  applies 
to  merchandise  kept  in  the  trade  in  the  store,  and  the  words  "not  more 
hazardous  "  refer  to  such  merchandise  only,  and  have  no  reference  to  the 
nece-sary  articles  kept  for  use  in  the  repair  shop.  (Faust  v.  American 
etc.  Ins.  Co.,  876.) 

15.  INSURANCE  — INCREASE  OF  HAZARD -QUESTION  OF 
FACT.— If  a  policy  of  insurance,  on  a  stock  of  goods,  contains  a  clause 
that  the  policy  shall  be  void  "  if  the  hazard  be  increa^-ed  by  any  means 
within  the  control  or  knowledge  of  the  insured,"  the  question,  m  an  ac- 
tion upon  the  policy,  after  a  loss  bv  fire,  as  to  whether  the  seemingly 
necessary  use,  by  the  insured,  of  inflammable  sulphur  candles  to  lumi- 
gate  his  store  building  was  an  increase  of  the  hazard  by  means  within 
his  "control  or  knowledge"  is  a  question  of  fact  to  be  determined  by  a 
jury  from  the  evidence ;  and  the  trial  coui-fa  refusal  to  submit  to  the  jury 

AM  St.  Rep.,  Vol.  LI.—  62 


978  Index. 

the  question  whether  the  hazard  was  increased  by  the  use  of  such  fumi- 
eators  is  error,  although  it  does  submit  the  question  as  to  whether  the 
fire  was  caused  by  the  fault  or  negligence  of  the  insured,  as  the  latter 

Juestion  is  not  equivalent  to  the  former  one.    (Pool  v.  Milwaukee  etc. 
ne.  Co.,  919.) 

16.  INSURANCE  — CONDITIONS  — INFLAMMABLE  SDBSTAN- 
CES. — A  recovery,  in  case  of  loss,  may  be  had  upon  a  policy  of  fire  in- 
surance which  covers  a  stock  of  material  used  in  a  particular  business, 
and  which  contains  a  printed  condition  that  prohibited  the  keeping  and 
use  of  certain  inflammable  8ubstanc(;s  upon  the  premises,  although  they 
were,  in  fact,  there  kept  and  useil,  if  it  appears  that  their  use  was  a  nec- 
essary, usual,  and  cuptomarily  incident  to  such  business,  and  that  they 
were  kept  only  in  such  quantities,  and  used  only  iu  such  a  manner,  as 
must  necessarily  have  been  in  contemplation  of  the  parties  at  the  time 
the  policy  was  issued.     (Maril  v.  Connecticut  et<\  Ins.  Co.,  102.) 

17.  INSURANCE— INFLAMMABLE  SUBSTANCES.- In  an  action 
upon  a  policy  of  fire  insurance,  covering  the  materials  of  a  certain  busi- 
ness, where  the  policy  contains  a  printed  condition  prohibiting  the  keep- 
ing and  use  of  certain  inflammable  substances,  a  recovery  may  be  had 
if  the  business  insured  was  of  such  a  character  that  some  of  such  sub- 
stances constituted  component  parts  o(  the  stock  of  materials  used  in 
such  business,  as  the  policy  itself  would  tlien  cover  such  inflammable 
substances,  notwithstanding  the  condition.  (Maril  v.  Connecticut  etc. 
Ins.  Ck).,  102.) 

18.  INSURANCE  — BARN  AND  "CONTENTS  THEREIN"  — 
HORSES  KILLED  OUTSIDE  OF  BARN.— No  liability  accrues  in  case 
of  loss,  under  a  policy  of  insurance  covering  a  barn  and  "cojitents 
therein,"  except  for  such  property  as  was  actually  in  tlie  barn  when 
damaged  or  destroyed.  Hence,  there  can  be  no  recovery  for  the  loss  of 
horses,  killed  by  lightning,  which  were  not  in  the  barn  at  the  time 
they  were  killed.     (Farmers'  etc.  Fire  Assn.  v.  Kryder,  284.) 

19.  INSURANCE.— THE  VACANCY  of  a  house  alone  does  not  avoid 
a  policy  of  insurance  prohibiting  vacancy  of  the  "  premises"  and  cover- 
ing both  such  house  and  a  barn.     (Worley  v.  State  Ins.  Co.,  334.) 

20.  INSURANCE— VACANCY.— A  policy  of  insurance  for  several 
years  on  premises  to  be  occupied  by  tenants  prohibiting  the  vacancy  of 
the  premises  is  not  rendered  void  by  short  vacancies  caused  by  the  lapse 
of  a  reasonable  time  in  changing  tenants.  (Worley  v.  State  Ins.  (Jo., 
334.) 

21.  INSURANCE,  CONDITION  AGAINST  PREMISES  BECOMING 
VACANT. — A  condition  in  a  policy  of  insurance  against  loss  by  fire  that 
the  policy  shall  be  void  if  the  building  therein  described  be  or  become 
vacant  or  unoccupie<i,  and  so  remain  for  ten  days,  .s  broken,  and  tlie 
policy  made  inoperative,  if,  such  building  beiog  a  dwelling,  the  insured 
moves  his  family  to  another  building,  talking  all  the  furniture,  except  a 
few  beds  and  some  trifling  household  articles,  a  trunk  containing  cloth- 
ing, and  some  provisions  in  a  pantry,  and  the  only  occupancy  of  the 
bouse  is  by  lalx^rers  in  the  employment  of  the  insured  sleeping  therein 
part  of  the  time,  and  his  wife  going  there  every  day  to  get  provisions. 
(Agricultural  Ins.  Co.  v.  Hamilton,  457.) 

22.  AN  INSURED  DWELLING  MUST  BE  DEEMED  VACANT 
and  unoccupied  unless  it  is  used  as  a  place  of  aixxle  or  habitation. 
Though  used  otherwise  than  as  a  place  of  abode,  it  must  l>e  regarded  as 
vacant  and  unoccupied.  Casual  sieecing  in  the  house  does  not  consti- 
tute an  occupancy  of  it.     (Agricultural  Ins.  Co.  v.  Hamilton,  457.) 

28.  INSURANCE— FRAUD— FALSE  SWEARING.  — In  ari  action 
upon  a  [tolicyof  insurance  containing  a  clause  that  it  shall  l)e  void  if  the 
insured  has  concealed  or  misrepn-eented  any  material  fact  or  circum- 
stance concerning  the  insurance,  or  in  case  of  any  fraud  or  false  sv«  earing; 
touching  any  matter  relating  to  thv  inHiir.tme  or  the  suhjintt  thereof, 
where  the  fraud  relied  on  by  the  •l<iense  is  "  false  sw  curing,"  the  ex- 
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Eression  "  fraud  and  false  swearing,"  taken  :n  connection  with  this  issne, 
as  the  same  significance  as  "fraud  or  false  swearing."  "  False  swear- 
ing" is  fraud,  and  consists  in  knowingly  and  intentionally  stating  upon 
oath  what  is  not  true.     (Linecott  v.  Orient  Ins.  Co.,  435.) 

24.  INSURANCE— AVOIDANCE  OF  POLICY  BY  FALSE  STATE- 
MENTS.— If  a  policy  of  insurance  contains  a  provision  that  it  shall  be 
void  in  case  the  insured  makes  any  misrepresentation  ad  to  a  material 
matter,  and  the  insured,  knowingly  and  purposely,  makes  a  false  state- 
ment on  oath  concerning  the  subject  matter,  it  vitiates  the  policy  and 
bars  his  right  of  recovery,  whether  liis  purpose  was  to  deceive  the  com- 
pany or  not.     (Linscott  v.  Orient  Ins.  Co.,  435.) 

25.  INSURANCE— PLEADING— MISREPRESENTATIONS.— If  an 
insurance  company  desires  to  rely  upon  the  defense  of  concealment  or 
misrepresentation  by  the  insured  as  avoiding  the  policy,  such  defense 
must  be  set  forth  in  the  answer,  and  proved  upon  the  trial,  together  with 
the  materiality  of  the  concealments  or  misrepresentations.  The  ma- 
teriality of  the  facts  is  a  question  for  the  jury.  (Caplis  v.  American 
etc.  Ins.  Co.,  535.) 

26.  INSURANCE.— MORTGAGEE  to  whom  loss  is  made  payable 
cannot  recover  if  there  has  been  a  breach  by  the  assured  of  a  condition 
rendering  the  policy  void.     (Agricultural  Ins.  Co.  v.  Hamilton.  457.) 

27.  INSURANCE.— A  MORTGAGEE  to  whom  a  policy  of  fire  insur- 
ance is  assigned  as  security,  who  appears  in  an  action  to  recover  for  a 
loss  under  the  policy,  and  disclaims  all  interest  in  it,  estops  himself  from 
ever  claiming  under  the  policy,  and  enables  the  insured  to  maintain  tlie 
action.     (Worely  v.  State  Ins.  Co.,  334.) 

23.  INSURANCE— WAIVER  OF  PROOFS  OF  LOSS.— There  is  a  de- 
nial of  liability,  under  a  policy  of  fire  insurance,  upon  the  ground  of  a 
violation  of  the  clause  prohibiting  the  use  of  benzine,  and  a  waiver  of 
the  provisions  of  tlie  policy  requiring  proofs  of  loss,  where  the  adjuster 
of  the  insurance  company  visits  the  premises  insured,  soon  after  a  loss 
by  fire,  and  receives  from  the  insured  a  list  of  the  property  destroyed, 
but,  upon  learning  that  benzine  had  been  kept  on  the  premises,  tells  tl-e 
insured  that  the  policy  was  thereby  rendered  void,  that  he  can  do  notii- 
ing  for  him,  and  that  he  must  present  his  claim  to  the  company,  if  the 
list  is  retained,  and  the  company  refuses  to  communicate  with  the  in- 
sured respecting  the  loss,     (b'aust  v.  American  etc.  Ins.  Co.,  876.) 

29.  INSURANCE— WAIVER  OF  FORFEITURE— QUESTION  OF 
FACT.:— If  a  policy  of  fire  insurance  contains  a  provision  tliat  the  com- 
pany shall  not  be  held  to  have  waived  any  provision  or  condition  of  the 
policy,  or  any  forfeiture  thereof,  by  anv  requirement,  act,  or  proceeding 
on  its  part  relating  to  an  appraisal  of  the  loss,  or  any  examination  oiUie 
insured  therein  provided  for,  the  question,  in  an  action  upon  the  policy, 
as  to  whether  a  forfeiture  had  been  waived  by  other  acts  not  so  pro- 
vided for,  whereby  it  had  put  the  insured  to  expense  or  disadva-.tage, 
is  a  question  of  fact,  to  be  determined  by  the  jury  from  the  evidence. 
(Pool  V.' Milwaukee  Ins.  Co.,  919.) 

30.  INSURANCE— PREMATURE  SUIT.— A  policy  of  fire  insurance 
providing  for  payment  within  sixty  days  after  notice  and  proof  of  loss,  is 
controlled  as  to  the  time  of  commencing  an  action  for  the  loss  by  a  stat- 
ute providing  that  no  action  shall  be  begun  on  any  policy  withm  ninety 
days  after  notice  of  loss;  and,  unless  proof  of  loss  is  waived,  an  action 
begun  before  the  expiration  of  the  ninety  days  is  prematurely  brought. 
(Worley  v.  State  Ins.  Co.,  334.) 

31.  INSURANCE— ACCIDENT.— A  provision  in  a  policy  of  life  in- 
surance exempting  the  insurer  from  liability  for  death  or  disablement 
arising  from  accidents  that  bearno  external  and  visible  marks,  and  from 
anything  accidentally  taken,  administeied,  or  inhaled,  contact  with  poi- 
sonous substances,  inhaling  gas,  or  any  surgical  operation,  does  not 
exempt  the  insurer  from  liability  from  death  by  the  accidental  mhaling 
of  illuminating  gas.     (Menneiley  v.  Employers'  etc.  Corp.,  716.) 
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S2.  INSURANCE— ACCIDENTS— MARKS  OF.— A  provision  in  a 
policy  of  insurance  that,  to  render  the  insurer  liable,  the  death  or  disable- 
ment must  not  be  from  an  accident  that  bears  no  external  or  visib'e 
marks,  means  that  there  must  be  some  external  and  visible  evidence  that 
the  death  was  accidental,  and  not  that  there  must  be  external  and  visi- 
ble marks  on  the  person  of  that  decedent.  (Menneiley  v.  Employers' 
etc.  Corp.,  716.) 

33.  INSURANCE.— THE  INHALING  OF  GAS  within  the  exemp- 
tions of  insurance  policies  means  a  voluntary  and  intelligent  act  of  the 
insured,  and  not  a  voluntary  and  unconscious  act.  (Menneiley  v.  Em- 
ployers' etc.  Corp.,  716.) 

See  Evidence,  2 ;  Receivers. 

INTERSTATE   COMMERCE. 

1.  INTERSTATE  COMMERCE.— AN  AGENT  of  a  nonresident  firm 
who  has  received,  and  is  engaged  in  distributing,  goods  which  have  been 
sold  by  another  agent,  orders  for  which  have  been  forwarded  by  him  to 
his  principal  in  another  state,  is  engaged  in  interstate  commerce,  and  is 
not  subject  to  an  ordinance  of  a  municipality  prohibiting  peddling  within 
its  limits  without  a  license.     (Huntington  v.  Mahan,  200.) 

2.  CONSTITUTIONAL  LAW— TELEGRAPH  COMPANIES— IN- 
TERSTATE COMMERCE— PENALTY.— That  provision  of  the  federal 
constitution  which  confer^  upon  Congress  the  power  to  regulate  com- 
merce among  the  several  states,  does  not  proliibit  a  state  legislature 
from  enacting  a  law  subjecting  telegraph  companies  to  penalties  for  acta 
of  negligence  occurring  entirely  within  the  limits  of  that  state,  although 
such  acts  may  be  committed  in  dealing  with  messages  to  be  transmitted  to 
points  in  other  states.    (Western  Union  Tel.  Co.  v.  Howell,  68.) 

JEOPARDY. 
See  Former  Jeopardy, 

JUDGMENT. 

1.  RES  JUDICATA- PARTIES.— If  one  made  a  defendant  to  a  bill 
in  chancery  is  afterward  dismissed,  a  rlecree  rendered  after  such  dis- 
missal is  not  binding  upon  him,  l>ecause  by  such  dismissal  he  ceased  to 
be  a  party  to  the  suit.     (Babcock  v.  Standish,  633.) 

2.  JUDGMENT  RENDERED  IN  ANOTHER  STATE  may  be  at- 
tacked in  this  state  for  want  of  jurisdiction  either  of  the  person  or  the 
■ubject  matter.     (McCreery  v.  Davis,  794.) 

3.  JUDGMENT,  FOREIGN— CONCLUSIVENESS  OF.— A  judg- 
ment which  is  conclusive  in  the  state  where  it  was  rendered  is  conclusive 
here.  Hence,  the  decree  of  a  court  of  competent  jurisdiction  in  another 
state,  levying  an  assessment  upon  the  premium  notes  of  a  mutual  insur- 
ance company  in  the  hands  of  a  receiver,  being  conclusive,  in  that  state, 
upon  all  niemlMjrs  of  the  company,  until  attacked  in  a  direct  proceeding, 
is  co-iciusive  in  this  state  in  an  action  to  recover  such  assessmenu 
(Parker  v.  Stoughton  Mill  Co.,  881.) 

Bee  Executors  and  Administrators,  4. 

JUDICIAL  SALES. 

1.  JUDICIAL  SALES— INADEQUACY  OF  PRICE.— If  land  worth 
eight  thousand  dollars  is  sold  at  partition  sale  for  one  thousand  five 
hundred  dollars,  the  sale  is  for  a  price  so  grossly  inadequ  '.ti*  as  to  raise 
an  inference  of  unfairness,  and  should  be  set  aside.  (Johnson  v.  Avery, 
629.) 

2.  JUDICIAL  SALES— INADEQUACY  OF  PRICE.— If  land  is 
■old  at  partition  sale  for  a  price  so  grossly  inadequate  as  to  raise  an  in- 
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ference  of  unfairness,  the  sale  should  he  set  aside,  especially  when  the 
interests  of  minors  are  involved.    (Johnson  v.  Avery,  629.) 

JURISDICTION. 
THE  COURTS  OF  THIS  STATE  HAVE  NO  JURISDICTION 
over  a  person  who  is  not  a  resident  thereof,  and  who  has  never  sub- 
mitted himself  to  their  jurisdiction.     (McCreery  v.  Davis,  794.) 

Bee  Courts;  Marriage  and  Divorce,  4-6. 

JURORS. 
See  Trial,  4. 

JUSTICES  OF  THE  PEACE. 

TRIAL— AFFIDAVIT  OF  ILLEGALITY.— If  an  issue  is  formed, 
in  a  justice's  court,  upon  an  atndavit  of  illegality,  and  the  affiant  fails 
to  appear  to  prosecute  it,  the  proper  practice  is  for  the  court  to  dismiss 
the  affidavit,  and  not  to  adjudicate  upon  its  merits.  Where,  however, 
a  judgment  upon  the  merits  is  rendered,  it  is  not  void,  bat  -imply  er- 
roneous, and,  if  acquiesced  in  by  the  affiant,  becomes  conclusive  upon 
him  and  his  privies.     (Morris  v.  Murphey,  81.) 

KNOWLEDGE. 
See  Corporations,  4,  5;  Municipal  Corporations,  21,  23;  Trial,  4. 

LACHES. 
See  Mortgages,  3. 

LANDLORD  AND  TENANT. 

LANDLORD  AND  TENANT— LEASE— STATUTE  OF  FRAUDS 
—PART  PERFORMANCE.— The  occupancy,  by  a  lessee  under  a  parol 
lease,  of  a  part  of  the  land  demised,  and  payment  of  rent  for  such  part, 
do  not  amount  to  such  part  performance  as  will  arrest  the  operation  of 
the  statute  of  frauds,  and  give  the  lessee  a  right  to  the  remainder  of  the 
land.     (Cochran  v.  Ward,  229.) 

LEASE. 
See  Insurance,  11 ;  Landlord  and  Tenant. 

LEGISLATURE. 
See  Elections,  2;  Interstate  Commerce,  2. 

LETTERS. 
See  Banks,  1. 

LEVY. 
See  Attachment,  2. 

LIBEL. 

1.  LIBEL.— MATTERS  OF  PUBLIC  INTEREST  AND  CONCERN 
are  legitimate  subjects  of  newspaper  criticism.  Every  one  has  a  right 
to  comment  on  such  matters,  eo  long  as  he  does  so  fairly  and  with  an 
honest  purpose.  Such  comments  or  criticisms  are  not  libelous,  however 
severe  in  their  terms,  unless  they  are  written  maliciously.  They  are 
not  libelous  without  the  averment  and  proof  of  special  damage,  unlesa 
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they  go  further  and  attack  some  individual  connected  with  such  matters, 
(Bearce  v.  Bass,  446.) 

2.  LIBEL— MATTERS  OF  PUBLIC  INTEREST— PRIVILEGED 
COMMUNICATION.- In  regard  to  matters  of  public  interest,  all  that 
is  necessary  to  render  the  words  spoken  or  published  privilejjed  is,  that 
they  should  be  communicated  in  good  faith,  without  malice,  to  those 
who  liavean  interest  in  the  subject  matter  to  which  they  refer,  and  in 
an  honest  belief  that  the  communication  is  true,  such  belief  being 
founded  on  reasonable  and  probable  grounds.     (Bearce  v.  Bass,  446.) 

3.  LIBEL  — PRIVILEGED  COMMUNICATION —BURDEN  OF 
PROOF. — If  the  matter  complained  of  as  libelous  is  privileged,  tae  bur- 
den of  proving  malice  lies  on  the  plaintiff,  and  the  defendant  cannot  be 
called  on  to  prove  that  he  was  not  actuated  by  malice  until  some  evi- 
dence of  malice,  more  than  a  mere  Scintilla,  has  l>een  adduced  by  the 
plaint i;l.     (Bearce  v.  Bass,  416.) 

4.  LIBEL— LEGITIMATE  MATTER  FOR  PUBLIC  DISCUSSION. 
The  character  of  the  construction  of  a  public  building,  such  as  a  city 
hall,  is  a  matter  of  public  importance  and  interest  to  the  iniiabitants 
pind  taxpayers,  and  is,  therefore,  a  I'-gitimate  matter  for  public  discus- 
sion by  newspapers,  as  well  as  all  others  interested  in  the  construction 
of  such  an  important  public  work.     (Bearce  v.  Bass,  446.) 

5.  LIBEIr-CONSTRUCTION  OF  CITf  HALL-PRIVILEGED 
COMMJNICATION.— rhe  plaintiffs  had  contracted  to  build  the  Bangor 
city  hall,  a  public  building  (lesi>rned  to  be  used  and  occupied  by  the  gov- 
ernment of  the  city  for  public  purposes,  estimated  to  cost  one  hundred 
thousand  dollars,  but  ultimately  costing  considerably  more  than  that 
amount.  During  the  construction  of  the  building,  and  while  an  election 
for  mayor  was  pending,  the  defendants  published  what  was  claimed  to 
be  a  libelous  article  in  their  paper.  That  portion  of  it  claimed  to  be 
libelous  was  as  follows:  "  Tiie  mason  work  is  of  the  poorest  quality,  and 
it  should  not  be  accepted  by  the  city.  Too  much  sand  has  been  used  in 
the  mortar,  and  to  such  an  extent  that  it  does  not  prevent  the  alkali, 
which  is  the  life  of  the  mortar,  from  running  out,  as  can  be  seen  by  the 
white  appearance  of  the  building.  Very  many  of  the  bricks  are  loose, 
the  mortar  being  too  lifeless  to  hold  them  together,  and  the  contractors 
should  l)e obliged  to  take  down  and  replace  the  imperfect  sections  of  the 
walls.  The  doings  of  the  old  Tweed  ring,  in  New  York,  were  no  worse 
than  much  that  has  been  done  in  connection  with  our  city  building." 
This  language  was  held  to  be  a  privileged  communication,  and  noi  libel- 
ous, as  it  was  but  a  fair  and  reasonable  criticism  upon  the  work  which 
entered  into  the  construction  <>f  the  building,  and  did  not  attack  the 
character  of  the  plaintiffs,  either  as  individuals  or  in  their  business  as 
contractors.    (Bearce  v.  Bass,  446.) 

6.  LIBEI^CRITICISM  OF  PUBLIC  WORK— DEFAMATION  OF 
PEKSON. — So  long  as  comment  and  criticism  upon  a  public  work  are 
confined  to  it,  and  are  fair  and  reasonable,  there  is  no  libel,  because 
there  is  no  defamation  of  the  individual  who  pei formed  the  work,  and 
it  cannot  be  made  litelous  by  any  attack  upon  the  private  or  bisinesa 
reputation  of  some  other  person,  however  much  malice  may  exist;  but 
when  it  becomes  an  attack  upon  the  private  or  business  character  of  the 
one  whtj  performed  the  work,  the  element  of  malice  comes  in  and  stamps 
the  language  as  libelous,     (liearce  v.  Bass,  446.) 

7.  LIBEL— INNUENDO. — The  office  of  an  innuendo  is  to  explain 
what  has  already  been  expre8se<l;  but  not  to  enlarge  or  change  the 
sense  of  the  previous  words.    (Bearce  v.  Base,  446.) 

LIENS. 

See  Attorney  and  Client,  2,  3;  Contempt;  Deeds,  8;  Mortgages,  6; 

Taxes,  4-6. 
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LIMITATIONS   OF   ACTIONS. 

1.  LIMITATIONS  OF  ACTIONS— CLAIM  FOR  SERVICES.- If 
compensation  for  services  does  not  become  due  until  the  death  of  the 
person  for  whom  they  are  rendered,  the  statute  of  limitations  does  not 
run  against  the  claim  until  tlie  death  of  such  person.  (Kauss  v.  Roh- 
ner,  762.) 

2.  STATUTE  OF  LIMITATIONS,  AMENDMENT  TO  CORRECT 
A  MISNOMER.— Where  two  corporations  have  nearly  the  same  name, 
and  the  one  intended  to  be  sued  was  designated  by  the  name  of  the  other, 
and  process  was  served  upon  an  officer  who  represented  both,  and  the 
plaintiff,  after  discovering  the  misnomer,  asked  and  obtained  leave  to 
designate  the  defend<int  under  its  proper  name,  and  amendad  his  plead- 
ings accordingly,  such  amendment  does  not  operate  as  the  bringing  in  of 
a  new  party  or  as  the  commencement  of  a  new  action,  so  as  to  entitle  the 
defendant  to  the  defense  of  the  statute  of  limitations,  which  was  not  per- 
fect when  the  action  was  begun.    (Western  Union  Tel.  Co.  v.  State,  744.) 

8.  LIMITATIONS  OF  ACTIONS— NEW  PROMISE.— An  acknowl- 
edgment sufficient  to  remove  the  bar  of  the  statute  of  limitations,  must 
contain  a  clear  and  unequivocal  acknowledgment  of  the  debt,  a  specifi- 
cation of  the  amount  of  it,  or  a  reference  to  something  by  which  the 
amount  can  be  definitely  and  certainly  ascertained,  and  an  express  or 
implied  promise  to  pay  it.    (Ward  v.  Jack,  744.) 

LOBBYING. 
See  Contracts,  6. 

LUNATICS. 
See  Insane  Persons, 

MALICE. 
See  Damages,  3. 

MALICIOUS  PROSECUTION. 

1.  MALICIOUS  PROSECUTION- DAMAGES  FOR  MENTAL 
ANGUISH. — In  an  action  for  malicious  prosecution,  the  plaintiff  may 
show,  on  the  question  of  mental  anguish  as  an  element  of  actual  damage, 
that  when  arrested  he  had  a  dependent  family,  one  of  whom  was  sick, 
crippled,  and  in  need  of  his  care  and  attention.     (Davis  v.  Seeley,  356.) 

2.  MALICIOUS  PROSECUTION.— EXEMPLARY  DAMAGES  may 
be  recovered  in  actions  for  malicious  prosecution  without  special  plea, 
whenever  malice  is  charged  and  proved.     (Davis  v.  Seeley,  356.) 

3.  MALICIOUS  PROSECUTION  — EVIDENCE  TO  ENHANCE 
DAMAGES. — In  an  action  for  malicious  prosecution,  evidence  that  an 
excessive  bail  bond  was  required  of  the  plaintiff  at  the  time  of  his  arrest 
is  inadmissible  to  enhance  his  damages,  without  proof  that  defendant 
induced  the  exaction  of  such  bond,  especially  when  plaintiff  immediately 
gave  bond  and  regained  his  liberty.    (Davis  v.  Seeley,  356.) 

MANDAMUS. 
MANDAMUS,  AND  NOT  ASSUMPSIT,  is  the  proper  remedy 
when  the  county  commissioners  refuse  to  make  provision  for  the  pay- 
ment of  a  person  entitled  to  fees  as  a  witness  for  the  state.    (Hall  V. 
County  Commrs.,.484.) 

MARRIAGE  AND  DIVORCE. 
1.  MARRIAGE  AND  DIVORCE  — DESERTION  — CONTINUITY 
OF  ACT. — If  a  wife  deserts  her  husband,  and  remains  away  from  him 
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for  three  consecutive  years,  and,  during  all  that  time,  continaonsly  and 
unreasonably  refuses  to  return,  his  right  to  a  divorce  is  complete  under 
a  statute  inauing  "utter  desertion  continued  for  three  consecutive  years  " 
a  cause  for  divorce,  and  cannot  be  defeated  by  proof  that  on  one  occa- 
sion, within  the  three  years,  he  visited  his  wife,  and,  for  two  or  three 
nights,  occupied  the  same  bed  with  her,  as  this  did  not  interrupt  the 
continuity  oi  lier  desertion.     (Danforth  v.  Danforth,  380.) 

2.  MARRIAGE  IS,  by  the  laws  of  South  Carolina,  a  civil  contract, 
which  neither  the  parties  nor  the  courts  can  absolutely  dissolve.  (Mc- 
Creery  v.  Davis,  794.) 

3.  DIVORCE  GRANTED  IN  ANOTHER  STATE,  EFFECT  OF. 
Where  a  resident  of  iSouth  Carolina  married  in  New  York,  and  took  his 
wife  to  the  former  state,  in  which  she  afterward  left  him,  and  removed 
to  a  third  state,  where  she  procured  upon  constructive  service  of  process, 
a  decree  of  divorce  on  the  ground  of  cruelty,  that  not  being  recognized  as 
a  ground  of  divorce  either  in  New  York  or  South  Carolina,  the  husband, 
never  having  been  in  the  state  where  it  was  entered,  such  decree  will  be 
treated  as  void  in  South  Carolina,  and  the  husband  as  incompetent  to 
give  a  perfect  title  to  real  estate  unless  his  wife  releases  her  claim  of 
dower.     (McCreery  v.  Davis,  794.) 

4.  JUUISDICTION,  DIVESTING  BY  PROCEEDINGS  IN  AN- 
OTHER STATE. — If  during  the  pendency  of  a  suit  by  a  wife  against 
her  husband  for  maintenance,  he  commences  suit  against  her  in  another 
state  for  divorce,  in  which  she  appears  and  answers,  and  he  obtains  a 
decree  in  his  favor,  it  is  conclusive  against  her  when  pUa<led  in  the 
first  suit.  The  pendency  of  the  suit  in  this  state  could  not  deprive  the 
court  of  the  other  state  of  its  juritidiction  to  entertain  the  suit  therein 
for  a  divorce.     (Fairchild  v.  Fairchild,  660.) 

5.  A  DECREE  OF  DIVORCE  entered  against  a  wife  in  a  Ftafe  in 
which  she  has  never  been,  and  without  serving  any  proi-esa  on  her,  or 
notifying  her  of  the  pendency  of  the  proceedings  agiunst  her,  althougli 
her  place  of  residence  was  known  to  the  plaintiff,  is  without  extraterri- 
torial effect.     (Fairchild  v.  Fairchild,  650.) 

6.  A  DECREE  OF  DIVOUCE  GRANTED  IN  ANOTHER  ST.ATE 
by  a  court  having  jurisdiction  of  the  parties  is  conclusive,  and  its  effect 
cannot  be  avoided  in  this  state  upon  any  ground  which  it  was  necess  ry 
for  the  plaintiff  to  disprove  to  entitle  him  to  the  divorce,  such,  for  in- 
stance, as  that  he  had  abandoned  his  wife  without  jastiliable  cause,  and 
was  not  an  actual  resident  of  that  state  in  good  faith  for  tue  time  re- 
quired by  its  laws.    (Fairchild  v.  Fairchild,  650.) 

See  Dower. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT  — DAMAGES  FOR  "WRONGFUL 
DISCHARGE  OF  EMPLOYE— SUCCESSIVE  ACTIONS.— If,  under  a 
contract  for  i)ersonal  service  with  wages  payable  in  installments,  the 
employ^  is  di8chari;ed  without  his  fault  txifore  his  term  of  service  has 
expired,  the  resiujnsibility  of  the  master  to  the  servant  is  not  an  abso- 
lute liability  for  wages  for  constructive  service  during  the  bahtnce  of  the 
term,  but  a  contingent  liability  of  indemnity  for  loss  of  wages.  Such 
liability  accrues  by  itislallment«  or  successive  contingencies,  each  of 
which  cr)nsi8t8  in  the  failure  of  the  servant  without  his  fault  to  earn, 
during  an  installment  |>ericd,  the  amount  of  w.Tjies  which  he  would 
have  earned  had  the  contract  been  performed,  and  the  deliciency  is  the 
measure  of  damages.  The  original  t)reach  is  not  total,  and  the  failures 
to  pav  ihe  successive  installments  constitutes  successive  breaches,  for 
which  successive  actions  may  be  brought.    (Mc.Mullan  v.  Dickins.>n,511.) 

2.  MASTER  AND  SERVANT— DAMAGES  FOR  WRONGFUL 
DI>CHAR(iE  OF  EM  I'LOYE. — If,  undera  contract  for  personal  service 
with  wastes  payable  in  iustallmeuts,  an  employ^  is  wrpngf  ally  discharged. 


Index.  985 

he  may  consider  the  breach  of  contract  total,  and  bring  an  action  for 
and  recover  all  damages  accruing  up  to  the  time  of  the  trial,  but  pros- 

Eective  damages  beyoad  that  time  are  too  contingent  and  uncertain  to 
e  allowed.    (McMullan  v.  Dickinson,  511.) 

3.  CONTRACTS— MASTER  AND  SERVANT— BREACH  OF  CON- 
TRACT OF  EMPLOYMENT  — DAMAGES.— If  a  servant,  hired  for  a 
definite  period,  is  discharged  by  the  master  before  the  expiration  of  such 
term,  he  has  his  remedy  in  an  action  for  damages  for  the  breach  of  the 
contract.     (Pennsylvania  Co.  v.  Dolan,  289.) 

4.  NEGLIGENCE,  CONTRIBUTOR \^.— AN  EMPLOY^  IS  EN- 
TITLED TO  ASSUME  that  his  employer  has  exercised  due  care  in  fur- 
nishing proper  appliances  and  in  keeping  them  in  a  safe  condition,  and 
is  not  chargeable  with  contributory  negligence  for  so  assuming.  (Nord 
Deutscher  Lloyd  S.S.  Co.  v.  Ingebregsten,  604.) 

5.  IF  A  MASTER  DELEGATES  TO  AN  AGENT  THE  DUTY  OR 
AUTHORITY  of  furnishing  proper  appliances  and  machinery  for  a  busi- 
ness in  which  the  servant  is  engaged,  or  of  keeping  such  machinery  and 
appliances  in  repair,  and  of  making  proper  tests  and  inspection  thereof, 
he  is  answeraVile  to  his  servants  and  employes  for  injuries  received  by 
them  from  the  negligence  of  the  agent  to  whom  these  duties  have  been 
delegated.     (Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten,  604.) 

6.  A  MASTER'S  DUTY  TO  HIS  SERVANT  requires  the  exer- 
cise of  reasonable  care  in  furnishing  suitable  machinery  and  appliances 
for  carrying  on  the  business  in  which  the  servant  is  employed,  and  in 
keeping  such  machinery  and  appliances  in  repair,  including  the  duty  of 
making  inspection  and  test  at  proper  intervals.  (Nord  Deutscher  Lloyd 
S.  S.  Co.  V.  Ingebregsten,  6U4.) 

7.  MASTER  AND  SERVANT,  FELLOW-SERVANTS,  WHO  ARE 
NOT. — If  one  servant  is  injured  through  the  negligence  of  another  in 
failing  to  discover  defects  in  machinery  or  appliances,  and  the  latter  is 
not  engaged  in  using  the  apparatus  in  a  common  employment  with  the 
servant  injured,  then  the  former  in  his  duty  represents  the  master,  wlio 
is  chargeable  with  his  defaults  and  answerable  for  injuries  suffered  by 
the  other  servant  therefrom.  The  chief  justice  dissents.  (Nord  Deut- 
scher Lloyd  S.  S.  Co.  V.  Ingebregsten,  604'.) 

8.  AN  EMPLOYER  OR  MASTER  IS  NOT  TO  BE  DEEMED 
NEGLIGENT,  because  he  does  not  anticipate,  or  provide  against,  the 
possibility  of  criminal  acts  on  the  part  of  his  servants  and  employes. 
He  is  not,  therefore,  answerable  for  a  loss  sustained  by  a  third  person  in 
purchasing  property  in  good  faitli,  which  has  been  left  under  the  control 
of  a  servant,  and  which  the  latter  has  fraudulently  disposed  of  to  an  in- 
nocent purchaser.     (Knox  v.  Eden  Mnsee  etc.  Co.,  700.) 

9.  MASTER  AND  SERVANT— INDEPENDENT  CONTRACTORS. 
Contractors  who  have  agreed  to  erect  a  building,  of  certain  materials, 
and  according  to  fixed  plans  and  specifications,  are  independent  con- 
tractors, although  the  work  is  to  be  performed  under  the  inspection,  and 
to  the  satisfaction,  of  architects,  acting  as  agents  of  the  owner.  The 
owner  of  the  building  is  not  liable  for  the  negligence  of  the  employes 
of  the  contractors,  whereby  a  brick  falls  from  the  uncompleted  building 
and  injures  one  who  is  passing.  (Smith  v.  Milwaukee  Builders'  etc.  Ex- 
change, $12.) 

See  Contracts,  1-3;   Damages,  2;  Estoppel;   Municipal  Corporations, 

12,  27 ;  Release. 

MECHANICS'  LIENS. 

1.  MECHANIC'S  LIEN— INTERPRETATION.— A  statute  giving  a 
mechanic's  lien,  is  to  be  liberally  interpreted,  fo  as  to  make  the  remedial 
purposeof  the  legislature  effectual.     (Vilasv.  McDonough  Mfg.  Co., 925.) 

2.  MECHANICS  LIEN,  ATTACHES  TO  WHAT.— If  a  mechanic's 
lien  is  given  on  a  building  itself,  there  can  be  no  lien  upon  the  details 
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or  conatitaent  parts  of  the  building.    The  greater  includes  the  less. 
(Vilas  V.  McDonough  Mfg.  CJo.,  925.) 

8.  M  ECHANIC'S  LIEN— RIGHT  TO.  BECOMES  VESTED,  WHEN 
—STATUTES. — ^The  right  to  hold  a  mechanic's  lien  becomes  vested  at 
the  time  the  material  is  furnished;  and  in  determining  whether  or  not 
such  right  exists,  the  courts  will  look  only  to  the  statute  in  force  at  that 
time.    (Taylor  v.  Dahu,  312.) 

4.  MECHANIC'S  LIEN  — STATUTES  — REPUGNANCY  — CON- 
STRUOTION.  —  If  a  new  act  concerning  mechanic's  liens  makes  no 
change  and  contains  no  provision  respecting  the  subject  of  actual  notice 
to  the  owner  of  the  furnishing  of  materials  to  the  contractor,  and  does 
not,  therefore,  cx>ver  the  entire  subject  matter  of  the  old  statute,  which 
does  require  such  notice,  the  new  statute  is  not  repugnant  to  the  old  one, 
and  does  not  repeal  it  by  implication.  In  such  a  case,  it  is  the  duty  oi 
courts  to  construe  the  statutes  so  as  to  give  effect  to  both.  (Taylor  v. 
Dahu,  312.) 

6.  SEVERAL  BUILDINGS,— If  labor  and  materials  are  furnished 
for  several  houses  on  different  lots  under  a  single  contract,  a  general  me- 
chanic's lien  maybe  filed  against  all  of  the  houses  and  lots:  and  the 
plaintiS  may,  on  proper  plea,  prove  what  part  of  the  lalx>r  and  material 
was  used  in  each  building,  and  obtain  separate  liens  therefor,  v  Williams 
V.  Judd- Wells  Co.,  350.) 

6.  MECHANIC'S  LIEN— ^fOTICE  TO  OWNER,  OF  MATERIALS 
FURNISHED. — In  an  action  to  enforce  a  mechanic's  lien,  the  mate- 
rials having  been  furnished  to  the  contractor,  tor  the  purpose  of  being 
used  in  a  certain  structure,  while  a  statute  requiring  the  owner  to  h« 
given  actual  notice  of  that  fart  was  still  in  force,  the  complaint  is  insuf- 
ficient if  it  does  not  allege  that  such  notice  was  given.  (Taylor  v.  Dahu, 
312.) 

7.  MECHANIC'S  LIEN— FURNISHING  MACHINERY  IS  FUR- 
NISHING MATERIALS. — One  who  furnishes  machinery  for  the  con- 
struction of  a  new  mill  furnishes  materials  for  the  construction  of  a 
building.  The  machinery,  when  attached,  becomes  a  part  of  the  build- 
ing, and  is  real  estate.  The  building  without  the  machinery  is  no  mill. 
The  building  with  the  machinery  attached  becomes  a  mill,  but  still  is 
described  by  the  generic  term  *'  building,"  and  is  subject  to  the  lien 
which  the  statute  gives  to  such  as  furnish  materials  for  the  construction 
of  a  building.     (Viias  v.  McDonough  Mfg.  Co.,  925.) 

8.  MECHANIC'S  LIEN— PRIORITY  OF,  OVER  MORTiiAGE. 
Under  a  statute  giving  a  lien  to  persons  who  furnish  materials  for  the  con- 
struction of  a  building,  and  to  i>ersons  who  erect  machinery  on  the  lands 
of  others,  and  making  the  lien  for  materials  furnished  prior  to  any  other 
lien  which  originates  subsequent  to  the  commencement  of  the  construc- 
tion of  the  work  or  building,  one  who  furnishes  the  machinery  for  the 
con>;truction  of  a  new  mill  has  a  right  to  a  lien  iipon  the  mill  building 
and  the  freehold,  upon  the  ground  that  he  has  furnished  materials  f.jr 
its  construction;  an«l  this  lien  is  prior  and  paramount  to  any  other  lien 
originating  subsequently  to  the  commencement  of  the  construction  of 
the  mill.     (Vilas  v.  McDonough  Mfg.  Co.,  925.) 

9.  MECHANICS'  LIENS.  — AN  ARCHITECT  WHO  PREPARES 
PLANS  and  specifications  for  a  building  that  is  not  erected,  or  an  improve- 
ment tliat  is  not  made,  is  not  entitled  to  a  mechanic's  lien  tlierefor,  al- 
though he  iloes  some  work  upon  the  land  needed  for  information  in  pre- 
paring his  plana.    (Foster  v.  Tierney,  343.) 

MEMORANDUM. 
Bee  Actions ;  Contracts,  5 ;  Sales,  1 ;  Vendor  and  Purchaser,  2. 

MENTAL  ANGUISH. 
See  Malicious  Prosecution,  l» 
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MISREPRESENTATIONS. 
Bee  Agency,  5-7 ;  Fraud ;  Insurance,  25. 

MISTAKE. 

1.  MISTAKE— RECOVERY  OF  MONEY  PAID  BY.— If  one  claim- 
ing to  be  the  owner  of  a  piirty-waU  declines  a  tender  of  the  cost  price 
thereof  made  by  an  adjoining  lotowner,  and  fails  in  an  attempt  to  com- 
pel the  latter,  by  legal  proceedings,  to  pay,  in  addition  to  such  cost  price, 
the  costs  in  another  legal  proceeding  concerning  such  wall,  to  which  he 
wae  not  a  party,  and  he  afterward  pays  for  the  wall,  he  may  recover  the 
price  paid,  on  the  ground  that  it  was  paid  under  a  mutual  mistake  of 
fact,  and  not  as  a  compromise,  or  in  settlement  ot  litigation,  if  it  id  enb- 
sequently  ascertained  that  the  party  claiming  title,  and  to  whom  the 
price  was  paid,  hag  no  title  to  the  wall.     (McKibben  v.  Doyle,  785.) 

2.  MISTAKE— RECOVERY  OF  MONEY  PAID  BY.— Money  erro- 
neously paid  under  a  mutual  mistake  of  fact  may  be  recovered ;  and  the 
mere  omission  to  take  advantage  of  means  of  knowledge  within  the 
reach  of  the  party  paying  does  not  prevent  a  recovery,  (McKibben  v. 
Doyle,  786.) 

See  Equity,  4,  5. 

MORTGAGES. 

1.  THE  STATUTE  OF  FRAUDS  does  not  permit  a  mortgage  to  be 
created  on  land  without  a  writing,  and  it  therefore  does  not  permit  a 
mortgage  which  has  been  paid  to  be  revived  or  reissued  by  subsequent 
oral  agreement.     (Bogert  v.  Bliss,  684.) 

2.  A  MORTGAGE  TO  SECURE  FUTURE  ADVANCES,  may,  by 
agreement  of  the  parties,  be  made  to  include  money  advanced  before  the 
execution  of  the  mortgage.     (Farabee  v.  McKerrihan,  734.) 

3.  MORTGAGES— MISTAKE  IN  TITLE— LACHES.— It  a  mort- 
gage is  given  in  payment  for  land  under  a  misapprehension  as  to  the 
grantor's  title,  and  the  mistake  is  not  discovered  by  the  grantee  until 
puit  is  brought  to  foreclose  the  mortgage,  laches  cannot  be  imputed  to 
the  mortgagor  so  as  to  bar  his  defense.     (Wilson  v.  Ott,  767.) 

4.  MORTGAGE— RECORD  OF.— A  mortgage  left  at  the  recorde-'s 
office  to  be  recorded,  but  actually  recorded  in  the  deed-book,  and  in- 
dexed in  the  index  of  deeds,  is  sufficiently  recorded  to  constitute  a  lien 
from  the  time  it  was  left  for  record.     (Farabee  v.  McKerrihan,  734.) 

5.  MORTGAGES  —  ASSIGNME NT  —  DEFENSES  —  ESTOPPEL.— 
The  assignee  of  a  mortgage  holds  it  subject  to  all  equities  with  which  it 
was  affected  in  the  hands  of  the  mortgagee;  and,  if  he  claims  to  be  a 
purchaser  for  value,  he  has  the  burden  to  show  this  affirmatively,  and 
must  also  show,  in  order  to  recover,  acts  or  declarations  of  the  mort- 
gagor by  which  he  is  estopped  from  interposing,  as  against  such  as- 
signee, his  equitable  defense.    (Wilson  v.  Ott,  767.) 

6.  WHERE  A  MORTGAGE  IS  A  LIEN  MEREI^Y,  its  payment 
necessarily  discharges  the  lien  and  extinguishes  the  mortgage.  (Bogert 
V.  Bliss,  684.) 

7.  A  MORTGAGE  CANNOT,  AFTER  PAYMENT,  BE  REISSUED 
BO  as  to  secure  another  loan,  where  the  lender  knows  of  such  payment, 
though  there  is  an  oral  agreement  that  the  niortgage  shall  be  assigned  to 
him.    (Bogert  V.  Bliss,  684.) 

8.  MORTGAGEE,  REVIVING  A  SATISFIED  MORTGAGE  AS 
AGAINST.— A  MORTGAGEE,  taking  his  mortgage  while  a  prior  paid 
mortgage  remains  unsatisfied  of  record,  cannot  be  compelled  to  occupy 
the  position  of  a  second  mortgagee  by  proof  of  an  oral  agreement  that  the 
first  mortgage  should  remain  in  force  for  the  purpose  of  securing  a  loan 
made  after  it  has  been  discharged  by  payment.    (Bogert  v.  Bliss,  684.) 
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9.  MORTGAGES  — FORECLOSURE.  — ATTORNEY'S  COMMIS- 
SION on  foreclosure  of  a  mortgage  is  in  the  nature  of  a  penalty,  and  its 
enforcement  is  within  tlie  discretion  of  the  court.  It  cannot  be  enforced 
on  a  purchase-money  mortirage,  wlien  the  title  to  the  greater  portion  of 
the  land  has  failed,  and  recovery  is  sought  on  the  part  that  has  failed. 
(Wilson  V.  Ott,  767.) 

10.  MORTGAGES— SALES  UNDER  POWERS.— Under  a  mortgage 
conferring  a  power  upon  the  mortgagee  to  sell  the  property  in  satisfaction 
of  the  debt  secured  tnereby,  a  sale  thereunder  need  not  be  conducted  by 
the  mortgagee  in  person.  It  may  be  ma<le  through  the  instrumentality 
of  an  auctioneer  or  any  similar  agent  with  the  sanction  and  approval  of 
the  mortgagee.   (Palmer  v.  Young,  136.) 

11.  MORTGAGES— RIGHT  OF  MORTGAGEE  TO  PURCHASE.— 

An  unauthorized  purchase  by  a  mortgagee  of  the  morti^aged  property, 
at  a  sale  thereof  under  a  power  contained  in  the  mortgage,  if  made 
fairly  and  without  fraud,  is  not  void,  but  merely  voidable  at  the  election 
of  the  mortgagor  or  his  successor  to  redeem  at  any  time  before  final 
judgment  of  eviction.  Such  a  purchase  is  good  for  all  purposes,  except 
that  it  does  not  bar  the  mortgagor's  equity  of  redemption.  (Palmer  v. 
Young,  136.) 

See  Building  and  Loan  Apsociations ;  Fixtures,  6;  Insurance,  4,  26,  27; 
Mechanic's  Lien,  8;  Vendor  and  Purchaser,  3. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS  CAN  EXERCISE  ONLY  SUCH 
POWERS  as  are  expressly  granted,  and  those  necessarily  or  fairly  im- 
plied in  or  incident  tliereto,  and  those  essential  and  indispensable  to  the 
declared  objects  and  purposes  of  the  corporation.  Any  fair  reasonable 
doubt  concerning  the  existence  of  the  power  is  to  be  resolved  against  the 
corporation,  and  the  power  denied.  (Jacksonville  Electric  Light  Co.  v. 
Jacksonville,  24.) 

2.  MUNICIPAL  CORPORATIONS  AND  THEIR  OFFICERS  CAN- 
NOT DO  ANY  ACT,  make  any  contract,  or  incur  any  liability  not  au- 
thorized by  their  charter,  or  by  some  legislative  act  applicable  thereto. 
All  acts  beyond  the  scope  of  the  powers  granted  or  forbidden  are  void. 
(Jacksonville  Electric  Light  Co.  v.  Jacksonville,  24.) 

3.  MUNICIPAL  CORrORATIOXS.— ALL  POWERS  CONFERRED 
up>on  a  municipal  corporation  should  be  construed  with  a  view  of  carry- 
ing out  the  purposes  of  its  creation  as  a  public  agency.  (Jacksonville 
Electric  Light  (Jo.  v.  Jacksonville,  24.) 

4.  MUNICIPAL  CORPORATIONS. —WHILE  STRICT  CON- 
STRUCTION should  be  applied  to  grants  of  power  to  municipal  corpo- 
rations which  may  result  in  imposing  public  burdens,  or  are  out  of  the 
usual  range,  yet  if  a  power  is  necessarily  or  fairly  implied  in  or  incident 
to  those  clearly  given,  it  is  not  to  be  impaired  by  strict  construction. 
(Jfacksonville  Electric  Light  Co.  v.  Jacksonville,  24.) 

5.  MUNICIPAL  CORPORATIONS  — IMPLIED  POWERS— GEN- 
ERAL WELFARE. — A  charter  conferring  upon  a  city  council  power  to 
provide  for  lighting  the  city  by  gas  or  other  illuminating  material,  or  in 
any  other  manner,  authorizes  the  erection  and  maintenance,  at  public 
expense,  of  an  electric  plant  of  sufficient  power  to  lieht,  not  only  the 
streets  and  public  places  in  the  city,  but  also  to  supiHy,  in  connection 
tiierewith,  electric  lights  for  the  inhabitants  of  the  city  in  their  private 
bouses.     (Jacksonville  Electric  Light  (Jo.  v.  Jacksonville,  24.) 

6.  MUNICIPAL  CORPORATIONS.  — SUPPLYING  INHABI- 
TANTS OF  CITIES  WITH  ELECTRIC  L1(3HT  is  such  a  municii>al 
pur[>0!Hi  as  authorizes  its  delegation  by  the  legislature  to  municipal  cor- 
porations.   ( Jackson viile  Electric  Light  Co.  v.  Jacksonville,  24.) 
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7.  MUNICIPAL  CORPORATIONS.  — DISTINCTION'  BETWEEN 
THE  PUBLIC  AND  THE  PRIVATE  POWERS  CONFERRED  upon 
municipal  corporations  is  generally  clear  enough.  If  the  power  has  re- 
lation to  public  purposes  and  is  for  the  public  good,  it  is  classed  as  gov- 
ernmental. When  it  relates  to  the  accomplishment  of  private  corporate 
purposes  in  which  the  public  is  concerned  but  indirectly,  it  is  private  in 
its  nature;  and  a  municipality  in  respect  to  its  exercise  ia  regarded  as  a 
legal  individual.  With  respect  to  the  exercise  of  its  governmental 
powers,  a  municipality  is  exempt  from  liability  in  an  action  by  a  private 
person.  It  is  otherwise  with  the  exercise  of  powers  of  a  private  and 
nongovernmental  character.  (Springfield  etc.  Ins.  Co.  v.  Keeseville, 
667.) 

8.  MUNICIPAL  CORPORATIONS  — LIABILITY  FOR  NEGLI- 
GENT MANAGEMENT  OF  WATERWORKS.  — A  municipaUty  in 
assuming  the  duty  of  providing  and  maintaining  a  system  of  water- 
works to  furnish  water  for  private  and  domestic  purposes,  and  also  for 
public  purposes,  such  as  extinjcui^hing  fires,  acts  for  the  benefit  of  the 
public,  and,  therefore,  in  its  g  )vernmental  capacity,  though  it  receives 
compensation  for  the  water  furnished  its  citizens  and  property  holders. 
It  therefore  is  not  answerable  in  an  action  to  recover  compensation  for 
damages  alleged  to  have  been  suffered  from  the  loss  of  plaintiff's  prop- 
erty by  fire  through  the  inadequacy  of  the  water  supply,  attributable  to 
the  negligence  or  mismanagement  of  the  municipal  authorities  having 
charge  of  the  waterworks.     (Springfield  Ins.  Co.  v.  Keeseville,  667.) 

9.  A  MUNICIPAL  CORPORATION  DOES  NOT  SUSTAIN  IM- 
PLIED CONTRACTUAL  RELATIONS  to  the  public  within  its  bound- 
aries with  respect  to  the  construction  of  public  waterworks,  so  as  to  be 
responsible  for  a  failure  to  exercise  reasonable  care  and  diligence  in  the 
management  of  such  works.     (Springfield  Ins.  Co.  v.  Keeseville,  667.) 

10.  MUNICIPAL  CORPORATIONS  — WATERWORKS.— The  fact 
that  water  rents  are  paid  by  the  inhabitants  of  a  municipality  does  not 
show  that  in  the  maintenance  of  its  system  of  waterworks  it  acts  in  a 
private  capacity,  and  is  therefore  answerable  for  negligence  in  their 
management.     (Springfield  Ins.  Co.  v.  Keeseville,  667.) 

11.  MUNICIPAL  CORPORATIONS  — EXERCISE  OF  GOVERN- 
MENTAL FUNCTIONS.— The  preservation  of  the  public  health  is  one 
of  the  duties  that  devolves  upon  the  state  as  a  sovereign  power,  and,  if 
this  duty  is  delegated  to  a  city,  all  steps  and  measures  taken  by  it  toward 
that  end  are  in  the  exercise  ot  a  purely  governmental  function.  (Love  v. 
Atlanta   64.) 

12.  MUNICIPAL  CORPORATIONS— PRESERVATION  OF  PUB- 
LIC HEALTH— NONLIABILITY  FOR  TORT  OF  SERVANT.— If  tlie 
charter  of  a  city  imposes  upon  its  board  of  health  the  duty  of  keeping 
its  streets  clear  of  putrid  and  other  substances  offensive  to  the  sense  of 
smell,  and  which  tend  to  imperil  the  public  health,  and  a  private  citizen 
is  injured  by  the  negligence  of  its  servants  in  and  about  such  work,  as 
in  allowing  a  mule  atta'-lied  to  a  garbage  cart  to  run  away  and  collide 
with  a  person's  buggy,  the  city  is  not  hable,  because,  in  discliargmg  such 
duty,  it  is  simply  exercising  a  governmental  function.  (Love  v.  Atlanta, 
64.) 

13.  MUNICIPAL  CORPORATIONS— ORDINANCES  RESPECTING 
CONSTRUCTION  OF  BUILDINGS.  — A  municipality  has  authority, 
under  a  city  charter  giving  the  common  council  power  "  to  control  and 
regulate  the  construction  of  buildings,"  "to  control  and  regulate 
streets,"  "  to  regulate  the  manner  of  using  the  streets  and  pavements, 
etc.,  to  pass  an  ordinance  that  "any  owner  or  contractor  who  shall  here- 
after build,  or  cause  to  be  built,"  any  building  abutting  on  a  public 
sidewalk  shall,  after  the  completion  of  the  first  story,  cause  a  roofed 
passageway  to  be  built  in  front  of  the  building,  upon  the  sidewalk, 
under  pain  of  a  certain  fine  or  imprisonment.  Such  an  ordinance  is 
reasonable,  and  has  the  force  of  a  law  requiring  both  the  owner  and  con- 
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tractor  to  conetmct  the  covered  way  when  it  is  required.    (Smith  ▼.  Mil- 
waukee Builders'  etc.  Exchange,  912.) 

14.  MUNICIPAL  CORPORATIONS  —  ORDINANCE  —  NEGLI- 
GENCE.— All  |)ersons  who  are  required  by  an  ordinance  to  construct  a 
covered  way  next  to  a  building  which  is  being  erected  adjacent  to  a  side- 
walk in  a  city,  are  guilty  of  negligence,  if  they  fail  to  do  so,  and  are  lia- 
ble to  one  traveling  on  the  sidewalk,  in  the  exercise  of  ordinary  care, 
who  is  injured  by  reason  of  such  negligence.  (Smith  v.  Mdwaukee 
Builders'  etc.  Exchange,  912.) 

15.  MUNICIPAL  ORDINANCES,  THOUGH  PENAL,  are  not  crim- 
inal statutes,  so  as  to  prevent  their  validity  from  being  tested,  or  their 
enforcement  restrained,  in  the  civil  courts.  (Sylvester  Coal  (Do.  v. 
St.  Louis,  566.) 

16.  MUNICIPAL  ORDINANCES— VALIDITY.— A  city  ordinance 
requiring  coal  dealers  to  have  their  coal  officially  weighed,  to  pay  a  small 
fee  therefor,  and  to  furnish  official  certificates  of  weights  to  consumers. 
Is  valid  under  a  charter  authorizing  the  city  to  provide  for  weighing  coal 
and  to  regulate  retailers  thereof.    ^Sylvester  Coal  Co.  v.  St.  Louis,  5iJ6.) 

17.  MUNICIPAL  CORPORATIONS— DESTRUCTION  OF  PROP- 
ERTY AS  A  NUISANCE— BURDEN  OF  PROOF.— If  property  in  a 
city  constitutes  a  nuisance  endangering  the  public  health  and  safety, 
the  city  may,  in  cases  of  emergency,  if  authorized  by  its  charter  to  abate 
nuisances,  destroy  such  property  without  making  compensation  to  the 
owner,  and  without  first  obtaining  a  judicial  determination  that  the 
property  is  a  nuisance;  but,  unless  the  property  is  first  condemned  as 
a  nuisance  by  appropriate  proceedings,  its  destruction  will  be  at  the 
peril  of  the  municipal  authorities,  and,  when  sued  for  its  value,  the 
burden  is  upon  them  of  showing  that  it  was  in  fact  a  nuisance,  and  that 
its  destruction  was  really  necessary  for  the  public  health  and  safety. 
(Mayor  v.  Mulligan,  86.) 

18.  MUNICIPAL  CORPORATIONS— DESTRUCTION  OF  PROP- 
ERTY AS  A  NUISANCE.— If  the  sanitary  inspector  of  a  city,  under 
orders  of  its  health  officer,  destroys  a  feather  be.l,  pillows,  and  a  uuittress 
as  a  nuisance,  the  owner  of  the  property  cannot  recover  their  value 
from  the  city,  where  it  is  empowered  by  its  charter  to  abate  nuisances, 
and  where  the  evidence  shows  that  the  bedding  had  been  used  by  a  per- 
son having  scarlet  fever,  a  highly  contagious  disease.  Such  property 
being,  in  fact,  a  nuisance  endangering  the  public  health,  its  destruction 
is  lawful.     (Mayor  v.  Mulligan,  S>^.) 

19.  MUNICIPAL  CO  KPORATIONS— LIABILITY  FOR  DEFECT  IN 
SIDEWAIvK. — In  the  absence  of  actual  or  implied  notice  of  the  defective 
condition  of  a  coalhole  in  a  sidewidk,  a  city  is  not  hound  to  examine  it 
in  order  to  ascertain  its  condition  ;  nor  can  notice  of  its  defective  condi- 
tion be  implied,  if  the  defect  cuuld  not  be  seen  without  removing  the 
cover  and  making  an  examination.  In  the  absence  of  notice,  the  ciiy  is 
not  liable  for  injury  received  by  a  traveler  on  the  sidewalk  from  falling 
into  such  hole.    (Duncan  v.  Philadelphia,  780.) 

20.  MUNICIPAL  CORPORATIONS— DEFECTIVE  SIDEWALKS. 
It  is  the  duty  of  a  municipality  to  exercise  reasonable  supervision  over 
itssidewalks;  but  as  the  first  duty  in  relation  to  them  rests  upon  the 
property  owner,  and  tliat  of  the  city  is  secondary  only,  it  is  not  liable  lor 
defects  without  notice,  actual  or  implied,  of  their  existence.  (Duncan  v. 
Philadelphia,  780.) 

21.  MUNICIPAL  CORPORATIONS— KNOWLEDGE  OF  COUN- 
CILMAN AS  NOTICE  TO  COUNCIL.— Kuo.\ledce,  as  a  privat."  in- 
dividual, of  a  lotowner,  who  is  a  city  councilmati,  of  an  onsiruction 
negligently  left  in  the  street  in  front  of  his  premises  while  a  sidewalk  is 
being  constructed,  is  not  notice  to  the  city  council  of  which  lie  is  a 
member.     (Frazier  v.  Butler  Borough,  739.) 

22.  MUNICIPAL  CORPORATION —STREETS  — OBSTRUCTIONS 
DURING  IMPROVEMENT.- The  temporary  obstruction  of  the  public 
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streets  for  purposes  of  improvement,  if  a  reasonable  necessity  exists 
therefor,  is  not  unlawful,  and  the  municipal  authorities  are  not  answer- 
able in  damages  for  permitting  it.  Whether  such  obstruction  is  reason- 
ably necessary  is  a  question  of  fact  for  the  jury  to  determine.  (Frazier 
V.  Butler  Borough,  739.) 

23.  MUNICIPAL  CORPORATIONS  — NUISANCE  IN  STREET- 
KNOWLEDGE  OF  COUNCILMAN  AS  NOTICE  TO  MUNICIPAL- 
ITY.— Knowledge  by  a  member  of  a  municipal  council  of  a  nuisance  in 
a  street  is  not  of  itself  notice  to  the  municipality,  although  express  no- 
tice to  such  councilman  in  his  official  capacity  is  notice  to  the  municipal- 
ity and  its  council  charged  with  the  duty  of  supervising  the  streets ;  but 
his  knowledge  and  acts  as  an  individual  are  not  notice  to  the  municipal- 
ity of  which  he  is  an  official  representative.  (Frazier  v.  Butler  Borough , 
739.) 

24.  MUNICIPAL  CORPORATIONS  —  STREETS  —  CHANGING 
GRADE  OF. — The  measure  or  damages  to  abutting  property  arising 
from  a  change  in  the  grade  of  a  street  is  the  actual  diminution  in  the 
market  value  of  the  land  resulting  from  such  change.  (City  Council  v. 
Schrameck,  146.) 

25.  MUNICIPAL  CORPORATIONS— DAMAGES  FOR  CHANGE  OF 
GRADE  OF  STREET— EVIDENCE.— In  ascertaining  whether  there 
has  been  an  actual  diminution  in  the  market  value  of  abutting  property, 
arising  from  a  change  in  the  grade  of  a  street,  facts  which  may  show 
that  such  value  has  actually  decreased,  such  as  thatcertain  expenditures 
are  necessary  to  bring  the  property  to  its  former  conditions,  or  the  ne- 
cessity of  filling  the  lot  and  raising  the  buildings  thereon,  with  the  prob- 
able cost  of  such  work,  although  they  do  not  authorize  a  recovery  of  the 
cost  of  such  changes  as  independent  items  of  special  damage,  are  admis- 
sible as  throwing  light  upon  the  general  question  of  diminution  of  mar- 
ket value.     (City  Council  v.  Schrameck,  146.) 

26.  MUNICIPAL  CORPORATIONS  —  STREETS,  CHANGE  OF 
GRADE. — If,  under  the  authority  of  municipal  legislation,  very  consid- 
erable change  is  made  in  the  grade  of  a  driveway  or  street,  rendering 
necessary  considerable  change  in  the  sidevvalkcf,  involving  peril  to  the 
passing  public,  the  municipal  authorities  are  required  to  exercise  close 
supervision  of  the  conduct  of  property  owners  to  prevent  injury  to  the 
traveling  public.     (Frazier  v.  Butler  Borough,  739.) 

27.  MUNICIPAL  CORPORATIONS— WHEN  NOT  LIABLE  FOR 
TORTS  OF  Sh.RVANTS.—In  the  discharge  of  its  purely  governmental 
functions,  a  municipal  corporation,  to  wliich  has  been  delegated  a  portion 
of  the  sovereign  power,  is  not  liable  for  torts  committed  in  the  dischartie 
of  such  dutie:^  and  in  the  execution  of  such  powers.    (Love  v.  Atlanta,  64. ) 

28.  MUNICIPAL  BONDS  cannot  be  avoided  on  the  ground  that  the 
building  for  the  erection  of  which  they  w.  re  issued  was  not  erected 
solely  for  municipal  purposes,  where  the  building  was,  in  fact,  erected  to 
supply  the  needs  of  the  municipality,  though  portions  not  necessary  for 
public  purposes  were  a[>propriated  to  oth-r  uses,  from  which  a  small  in- 
come was  derived,  not  sufficient  to  meet  tlie  insurance  on  the  building 
and  the  interest  on  the  moneys  expended  in  its  erection.  (Jones  v. 
Camden,  819.) 

29.  IF  MUNICIPAL  BONDS  are  authorized  to  be  issued  for  the  pur- 
pose of  procuring  a  suitable  site,  and  the  erection  thereon  of  a  suitable 
building  fir  a  town  hall,  in  such  manner  as  to  the  town  council  may 
seem  expedient  and  for  ilie  best  interest  of  the  town,  the  bonds  cannot 
be  avoided  in  the  h  mds  of  innocent  purchasers  on  the  ground  that  their 
j.roceeds  were  misapplied  by  the  erection  of  a  building  tor  purposes  not 
contemplated  by  the  statute.     (Jones  v.  Camden,  819.) 

30  MUNICIPAL  BONDS  VALID  WHEN  ISSUED  are  not  rendered 
void  by  the  misapplication  of  the  moneys  received  from  their  sale.    (Jones 

V.  Camden,  819.)  .     ,    .       .•         o 

See  Attachment,  4;  Injunctions,  2. 
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MUTUALITY. 
See  Contracts,  1,  2. 

NAMES. 

1.  NAME— MATERIAL  PART.— The  midille  name  or  initial  of  a 
person  is  material,  if  it  appears  that  with  the  exception  of  such  midille 
names  or  initial,  two  persons  have  each  the  same  name,  and  can  only  be 
distinguished  by  the  middle  name  or  initial  of  each.  (State  v.  Higgins, 
490.) 

2.  NAME— INITIAL  MATERIAL.— The  middle  initial  of  a  person's 
name  is  material,  when  only  the  initial  of  the  first  name  is  given.  (State 
V.  Higgins,  490.) 

See  Forgery. 

NATURALIZATION. 

1.  NATURALIZATION- STATE  COURTS.— There  is  no  provision 
of  the  federal  constitution  which  requires  tlie  courts  or  judges  of  a  state 
to  perform  any  duties  respecting  the  admission  of  aliens  to  citizenship. 
They  may,  if  they  choose,  exercise  the  p  >wer  conferred  upon  them  by 
Congress,  unless  prohibited  by  state  legislation,  but  this  is  a  naked  power, 
and  imposes  no  duty  respecting  the  naturalization  of  aliens.  fGilroy, 
Petitioner,  392.) 

2.  NATURALIZATION.— A  state  statute  prohibiting  all  courts  of  the 
state,  except  certain  designated  courts  of  record,  from  entertaining  any 
jurisdiction  over  the  natnraiizition  ot  aliens  is  not  in  conflict  with  any 
provision  of  the  federal  constitution.    (Gilroy,  Petitioner,  392.) 

NEGLIGENCE. 

1.  NEGLIGENCE.— TO  ENTITLE  PLAINTIFF  to  recover  in  an 
action  alleging  his  injury  by  the  negligence  of  the  defendant,  there  should 
be  a  stilted  right  on  the  part  of  the  plaintiff,  and  duty  on  the  part  of  the 
defendant  in  respect  to  that  right,  and  a  breach  by  him  of  such  duty, 
whereby  the  plaintiff  suffered  injury.  (Western  Union  Tel.  Co.  v.  State, 
464.) 

2.  NEGLIGENCE.— THE  CONSEQUENCE  FOR  WHICH  A  NEG- 
LIGENT PERSON  IS  ANSWERABLE  must  De  the  natural  result  of 
the  alleged  negligent  act,  or  one  which  might  reasonably  have  been  antic- 
ipated.    (Knox  V.  Eden  Musee  etc.  Co.,  700.) 

3.  NEGLIGENCE— PROXIMATE  CAUSE.— To  render  negligence 
aggravated  by  no  element  of  malice  the  proximate  cause  of  an  injury,  it 
must  be  the  natural  and  probable  consequence  of  the  negligence — such 
consequence  as,  under  the  surrounding  circumstances,  might  and  ought 
to  have  been  foreseen  by  the  wrongdoer.     (Yoders  v.  Amwell,  750.) 

4.  NEGLIGENCE,  PRESUMPTION  OF.— Where  it  is  the  duty  of 
persons  to  do  their  best  to  keep  premises  or  structures  in  proper  condi- 
tion, and  they  are  found  out  of  condition,  and  an  accident  occurs  there- 
from, it  may  fairly  be  presumed,  in  the  absence  of  evidence,  that  tiiey 
used  that  car  ?  and  diligence  that  they  were  bound  to  use,  and  that  there 
was  a  defect  from  which  the  accident  arose.  (National  Union  Tel.  Co. 
V.  State,  464.) 

5.  NEGLIGENCE— PLEA  OF  INDEPENDENT  CONTRACT. — 
The  non|)erformance  of  a  duty  imposed  by  an  ordinance  requiring  build- 
ers to  construct  a  covered  way  next  to  a  building,  which  is  being  erected 
adjacent  to  a  sidewalk  in  a  city,  cannot  be  excused  by  the  plea  of  an  in- 
dependent contract  whereby  another  agrees  to  perform  the  duty.  (Siiiith 
V.  Milwaukee  Builders'  etc.  Exchange,  912.) 

6.  NEGLIGENCE.— ON  A  MOTION  TO  NONSUIT,  in  order  to 
withdraw  thacas*  from  the  jury,  the  contributory  negligence  must  ap- 
pear as  a  conclusion  of  fact,  or  by  necessary  inference  from  the  evidence 
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adduced  by  the  plaintiff.    If  the  action  ia  one  for  causing  the  death  of  a 
human  being,  it  must  appear  that  he,  by  some  act  or  omission  on  his 
part,  contributed  to  the  accident  which  resulted  in  his  death.     (Pennsyl- 
vania R.  R.  Co.  V.  Middleton,  597.) 
See  Carriers,  3;  Corporations,  13, 16, 17;  Insurance,  6;  Instructions,  2; 

Master  and  Servant,  4;  Pleading,  4;  Railroads,  12-16;  Telegraph 

Companies;  Towns. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS.— The  negotiable  character  of  a 
note  in  common  form  is  not  affected  by  the  addition  of  the  words,  "the 
payment  of  this  note  is  secured  by  deed  of  trust  of  even  date  herewith 
on  real  estate,"  nor  by  the  fact  that  it  is  made  payable  by  its  terms  on 
or  before  a  future  day  therein  named.     (Albertson  v.  Laughlin,  777.) 

2.  NEGOTIABLE  INSTRUMENT.  —  AN  INDORSEMENT  IN 
BLANK  of  a  negotiable  instrument  by  the  payee  does  not  necessarily 
ei^ablish  that  he  has  ceased  to  be  an  owner,  if  it  remains  in  his  posses- 
sion. Hence,  he  may  recover  thereon  against  the  maker  by  producing 
it  at  the  trial,  and  proving  that  it  is  still  his  property.  (Middleton  v. 
Griffith,  617.) 

3.  NEGOTIABLE  INSTRUMENTS.  — THE  INDORSEMENT  OF 
A  NOTE  BY  A  PAYEE  does  not  become  effectual  until  he  delivers 
the  note  to  a  third  person.     (Middleton  v.  Griffith,  617.) 

4.  NEGOTIABLE  INSTRUMENTS.— INDORSEMENT  upon  a  ne- 
gotiable instrument  may  be  stricken  out  by  the  original  payee  upon  his 
regaining  possession  in  a  bona  fide  manner,  and  he  may  recover  upon 
such  instrument  as  if  it  had  never  been  indorsed.  Especially  is  this 
true  when  the  indorsement  was  for  collection.  (Middleton  v.  Griffith, 
667.) 

5.  NEGOTIABLE  INSTRUMENTS— PLACE  OF  PA YMENT— PRE- 
SUMPTION.— If  no  place  of  payment  is  named  in  a  note,  it  is  presumed 
to  be  payable  at  the  place  of  residence  of  the  maker,  whetlier  such  omis- 
sion to  name  the  place  of  payment  is  intentional,  or  the  result  of  mere 
inadvertence.     (McCruden  v.  Jonas,  774.) 

6.  NOTICE— DUTY  OF  INQUIRY.— A  purchaser  of  a  negotiable 
instrument,  who  purchases  under  circumstances  that  throw  on  him  the 
duty  of  inquiry  as  to  its  validity,  assumes  no  greater  risk  by  his  failure  to 
inquire  than  the  burden  of  proving  that  the  facts  which  he  could  have 
discovered  had  he  inquired  would  have  protected  him.  (Hanover  Nat. 
Bank  v.  American  Dock  etc.  Co.,  721.) 

7.  NEGOTIABLE  INSTRUMENTS  — FRAUD,  BURDEN  OF 
PROOF  RESPECTING.- If  fraud  in  the  inception  of  a  note  is  estab- 
lished, it  then  becomes  incumbent  upon  the  plaintiff  to  prove  that  the 
note  came  to  him  before  maturity,  bona  fide,  and  for  value.  (Banks  v. 
McCosker,  478.) 

8.  PLEADING— FRAUD,  DEFENSE  OF,  IN  PROCURING  PROM- 
ISSORY NOTE. — Under  the  general  issue  in  an  action  by  an  indorsee 
upon  a  promissory  note,  the  defendant  may  inquire  into  the  manner  in 
which  it  was  obtained  by  the  plaintiff,  and  may  be  permitted  to  prove 
that  the  note  was  procured  by  the  original  payee  by  fraud,  and  tliat  the 
plaintiff  acquired  it  with  notice  thereof.     (Banks  v.  McCosker,  678.) 

9.  PLEADING. — ^The  signature  of  the  payee  of  a  note  is  admitted 
by  the  statutes  of  Maryland,  if  the  note  is  filed  in  the  case,  purporting 
to  be  indorsed  by  him,  and  it  is  not  denied  by  the  next  subsequent 
pleading  of  the  opposite  party.     (Banks  v.  McCo;3ker,  478.) 

10.  NEGOTIABLE  INSTRUMENTS  — PLEADING  KNOWLEDGE 
OF  FRAUD. — An  answer  to  a  complaint  upon  a  promissory  note  ac- 
qu  red  by  an  indorser  before  maturity,  alleging  that  the  note  was  pro- 
cured by  fraud  of  the  original  payee,  must  also  allege  that  the  plaintiff 
took  it  with  knowledge  of  the  fraud.  (Banks  v.  McCosker,  478.) 
AM,  St.  Rkp.,  Vol,  LI.— 63 
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11.  NEGOTIABLE  INSTRUMENTS.— THE  POSSESSION  OP  A 
NEGOTIABLE  INSTRUMENT  by  a  payee  is  prima  facie  evidence  of 
title  in  him,  whether  his  name  is  indorsed  thereon  or  not.  (Middleton 
V.  Griffith,  617.) 

12.  CONTRAOT  FORBIDDEN  BY  LAW.— If  a  statute  forbids  any 
hawker  or  peddler  from  buying,  bartering,  or  selling  within  the  state 
any  goods,  wares,  or  merchandise  until  he  shall  have  first  taken  out  a 
license  for  that  purpose,  and  provides  for  the  punishment  and  convic- 
tion of  anyone  engaged  in  selling  without  a  license  and  the  imposition 
of  a  fine  as  a  punishment,  a  promissory  note  taken  by  him  in  payment 
of  goods  sold  in  violation  of  tne  statute  is  not  void.  (Banks  v.  McCos- 
ker,  478.) 

18.  NEGOTIABLE  INSTRUMENTS— NON-NEGOTIABLE  ORDER. 
An  order  upon  a  savings  bank  for  a  certain  sum  of  money,  made  charge- 
able to  the  drawer's  account,  but  with  the  printed  words,  "the  bank- 
book of  the  depositor  must  accompany  this  order,"  upon  the  face  of  the 
order,  below  the  signature  of  the  drawer,  is  not  a  negotiable  instru- 
ment, and  cannot  be  recovered  upon,  as  such,  by  an  indorsee  thereof,  as 
these  words  make  it  subject  to  a  contingency  which  necessarily  embar- 
rasses its  circulation  for  commercial  purposes,  and  imposes  a  restraint 
upon  its  negotiability.  Such  words,  being  upon  the  face  of  the  order,  in 
the  position  stated,  at  the  time  of  its  inception,  became  a  substantive 
part  of  it,  and  qualified  its  terms  as  if  they  had  been  inserted  in  the 
Dody  of  the  instrument.  (Wliite  v.  Gushing,  402.) 
See  Evidence,  4,  5. 

NEW  PROMISE. 
See  Limitations  of  Actions,  S. 

NEW  TRIAL. 

1.  NEW  TRIAL.— THERE  IS  NO  ERROR  IN  DENYING  a  new 
trial,  where  the  evidence  warrants  the  verdict.    (Corniff  v.  Cook,  55.) 

2.  NEW  TRIAL— NEWLY  DISCOVERED  EVIDENCE.— In  decid- 
ing motions  for  new  trials  on  account  of  newly  discovered  evidence,  courts 
have  found  it  necessary  to  apply  somewhat  stringent  rules  to  prevent  the 
endless  mischief  which  a  different  course  would  produce.  Hence,  a  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
unless  the  legitimate  eSect  of  such  evidence  would  require  a  different 
verdict,  and  it  is  made  to  appear  that  injustice  is  likely  to  be  done  by 
refusing  it.    (Linscott  v.  Orient  Ins.  Co.,  435.) 

NONSUIT. 
See  Negligence,  Q. 

NOTICE. 

See  Execution;  Mechanic's  Lien,  6;  Municipal  Corporations,  21,  23; 
Records;  Telegraph  Companies,  1,  2;  Vendor  and  Purchaser,  1. 

NUISANCE. 
Bee  Municipal  Corporations,  17, 18, 28. 

OBSTRUCTIONS. 
Bee  Municipal  Corporations,  22,  23^ 

OFFICERS. 
See  Corporations,  &-7« 
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OIL  LEASE. 
See  Cotenancy,  5, 

ORDINANCES. 
See  InjunctionB,  3;  Municipal  Corporations,  lS-18. 

OYSTERS. 
See  Cotenancy,  1,  2, 

PAROL. 
See  Evidence,  2-5, 

PARTIES. 
See  Judgments,  1 ;  Witnesses,  8. 

PARTITION. 
See  Equity,  6;  Judicial  Sales;  Waters,  7, 8. 

PARTNERSHIP. 

1.  PARTNERSHIP  — POWER  OF  PARTNER  TO  BIND  FIRM 
IN  A  PRIVATE  TRANSACTION— It  is  not  within  the  scope  of  the 
authority  of  one  member  of  a  partnership,  in  a  priv^ate  transaction  be- 
tween himself  and  another,  and  in  consideration  of  a  benefit  bestowed 
upon  himself  alone,  and  not  shared  in  by  his  partner,  to  undertake  to 
bind  his  firm  to  any  agreement  whatsoever.     (Davis  v.  Dodson,  108.) 

2.  PARTNERSHIP— LAW  FIRMS— POWER  OF  MEMBER  TO 
BIND  FIRM  IN  A  PRIVATE  TRANSACTION.— It  is  not  within  the 
Bcope  of  the  business  of  a  law  partnership  to  collect  choses  in  uction 
without  charging  for  services  rendered  in  so  doing.  Hence,  if  one  mem- 
ber of  such  a  firm,  being  the  owner  of  a  promissory  note,  sells  it  to  a 
third  person,  a  part  of  the  consideration  being  that  the  seller's  firm  will 
collect  the  note,  if  not  paid,  without  charge,  the  contract  is  not  binding 
upon  the  firm  or  another  member  of  it,  as  the  seller  has  no  authority, 
by  virtue  of  the  partnership,  to  bind  his  partner  by  any  such  contract. 
(Davis  v.  Dodson,  108.) 

3.  A  PARTNERSHIP  CHOSE  IN  ACTION  MAY  BE  ASSIGNED 
by  any  member  of  the  firm.     (Gerli  v.  Poidebard  etc.  Mfg.  Co.,  611.) 

4.  A  PAYMENT  OF  PARTNERSHIP  MONEYS  to  satisfy  the  per- 
sonal debt  of  one  partner,  if  made  to  a  person  having  no  notice  of  the 
source  whence  they  came,  does  not  entitle  the  partnership,  or  any  mem- 
ber of  it,  to  recover  the  moneys  so  paid,  or  any  part  thereof.  It  will  be 
otherwise  if  the  payment  was  received  with  such  notice.  (Babcock  v. 
Standish,  633.) 

5.  PARTNERSHIP— INSOLVENCY  — PRIORITY  OF  CREDIT- 
ORS.— If  an  insolvent  partnership  composed  of  four  persons  gives  a 
note  to  another  insolvent  partnership  composed  of  three  of  the  same  per- 
sons, and  the  note  is  negotiated  by  the  payee  as  collateral  security  for  a 
pre-existing  debt  to  a  third  person,  who  has  knowledge  of  the  affairs  of 
both  partnerships,  the  holder  of  the  note  must  be  postponed  to  the  other 
creditors  of  the  firm  making  the  note.     (McCruden  v.  Jonas,  774.) 

6.  PARTNERSHIP  — INSOLVENCY— ASSETS.— The  word  "as- 
sets "  in  the  law  of  partnership,  is  not  confined  to  assets  at  law,  but  in- 
cludes all  assets  applicable  to  the  payment  of  the  partnership  debts. 
(Thayer  v.  Humphrey,  887.) 

7.  PARTNERSHIP  — JOINT  CREDITORS  —  LIEN  —  PREFER- 
ENCE.— Partnership  creditors  have  no  lien,  strictly  so  called,  on  part- 
nership assets,  but  must  work  out  their  preference  over  the  creditors  of 
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the  individual  members  of  the  partnership  through  the  equitiea  of  such 
members.    (Thayer  v.  Humphrey,  887.) 

8.  PARTNERSHIP— INSOLVENCY  — PRIORITY  OF  CREDIT- 
ORS.— An  insolvent  partnership  composed  of  three  of  the  four  members 
of  another  insolvent  partnership,  cannot,  as  a  creditor  of  the  latter, 
share  equally  with  the  latter's  other  creditors  in  the  distribution  of  its 
assets.    (McCruden  v.  Jonas,  774.) 

9.  INSOLVENCY— PARTNERSHIP  AND  INDIVIDUAL  CRED- 
ITORS.—Generally  speaking,  partnership  creditors  cannot  prove  in 
competition  with  the  individual  creditors  of  a  partner.  (Thayer  v. 
Humphrey,  887.) 

10.  PARTNERSHIP— INSOLVENCY— APPLICATION  OF  ASSETS. 
In  the  administration  of  the  affairs  of  a  partnership,  and  of  the  individ- 
ual members  thereof,  the  fixed  rule  must  be  applied  that  joint  estate 
goes  first  to  joint  creditors,  and  separate  estate  to  separate  creditors, 
with  the  exception  that  where  there  are  no  partnership  assets,  and  there 
is  no  living  solvent  partner,  partnership  creditors  may  prove  with  the 
separate  creditors  of  a  partner  in  the  settlement  of  his  estate  pari  passu. 
(Thayer  v.  Humphrey,  887.) 

11.  PARTNERSHIP— OSTENSIBLE  FIRM  AFTER  DISSOLUTION 
—CREDITORS  OF  OLD  AND  NEW  FIRMS.— If  one  member  of  an 
insolvent  partnership  sells  out,  and  the  firm  is  dissolved,  under  circum- 
stances justifying  the  court  in  finding  an  implied  promise,  made  at  the 
time  of  the  sale,  that  the  firm  debts  should  be  paid  out  of  the  firm  assets, 
an  equity  is  reserved  which  the  creditors  can  enforce.  Neither  a  creditor 
of  the  old  firm,  nor  a  creditor  of  an  ostensible  firm  taking  the  place  of 
the  old  one,  can  prove  pari  passu  with  the  individual  creditors  of  an  os- 
tensible member  of  the  new  firm,  whose  name  does  not  appear  in  the 
title  of  the  firm  further  than  as  represented  by  the  "&  Co.,"  and  who  has 
made  an  assignment  for  the  benefit  of  creditors ;  but  thej?  can  prove  pari 
passu,  with  all  the  creditors  of  the  new  firm,  in  an  assignment  for  the 
benefit  of  creditors  made  by  the  member  of  the  new  firm  who  really 
owns  and  conducts  its  business,  and  whose  name  does  appear  in  the  title 
of  the  ostensible  firm.     (Thayer  v.  Humphrey,  887.) 

12.  PARTNERSHIP— INSOLVENCY— OLD  AND  NEW  FIRMS- 
PREFERENCE  OF  NEW  FIRM  CREDITORS  OVER  INDIVIDUAL 
CREDITORS  OF  NEW  FIRM.— If  one  of  the  members  of  an  insolvent 
firm  sells  out  his  interest  to  an  outside  party,  or  to  his  associates,  and 
thereby  a  new  firm  is  formed,  which  assumes'the  debts  of  tlie  old  firm, 
the  intention  of  all  the  parties  being  that  the  new  firm  shall  continue 
the  business  in  substantially  the  same  way,  with  substantially  the  same 
assets,  and  that  the  old  debts  shall  be  paid  out  of  such  business,  and 
Buch  new  firm  subsequently  makes  an  assi>;nment  for  the  benefit  of  cred- 
itors, the  creditors  of  the  old  and  of  the  new  firm  may,  in  the  adminis- 
tration of  the  assignment,  prove  their  claims  pari  passu,  and  be  preferred 
over  individual  creditors  of  the  members  of  such  new  firm.  (Thayer  v. 
Humphrey,  887.) 

13.  PARTNERSHIP  — INSOLVENCY  — SALE  BY  OUTGOING 
PARTNER- APPLICATION  OF  FIRM  ASSETS  TO  PAYMENT  OF 
FIliM  DEBTS. — If  a  member  of  an  insolvent  firm  sells  out  with  the 
understiinding  that  the  business  is  to  be  continued  with  the  same  assets, 
and  the  purcliaser  or  purchasers,  as  consideration  for  the  sale,  are  to 
assume  and  pay  the  old  debts,  and  the  circumstances  are  buch  as  to 
evidence  the  tact  tliat  the  purpose  of  the  transaction  is  to  pay  the  old 
firm  debts,  and  to  wind  up  the  old  partnershiit  concern  by  the  payment 
of  the  debts  of  such  concern  out  of  the  partnership  assets  and  a  continu- 
ation of  the  business,  the  court  is  warranted  in  concluding  that  the 
equity  of  the  outgoing  partner  to  have  t!ie  assets  of  the  firm  applied  to 
the  payment  of  the  firm  dehts  is  not  changed,  and  that  the  rigiit  of  the 
creditor  to  enforce  it  continues.    (Thayer  v.  Humphrey,  887.) 
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14.  PARTNERSHIP— BIGHTS  OF  CREDITORS  AND  MEMBERS 
OF  OSTENSIBLE  FIRM  AS  TO  APPLICATION  OF  ASSETS.— Those 
who  deal  with  persons  representing  themselves  to  creditors,  generally, 
as  partners  in  a  certain  business,  are  entitled  to  have  the  properly  used 
in  such  business  applied  to  the  payment  of  the  debts  incurred  therein 
in  preference  to  the  individual  debts  of  the  members  of  the  partnership, 
and  the  ostensible  member  of  such  partnership  is  likewise  entitled  to 
have  the  assets  of  the  ostensible  firm  so  applied.  (Thayer  v.  Humphrey, 
887.) 

15.  PARTNERSHIP  —  INSOLVENCY  —  OSTENSIBLE  FIRM — 
JOINT  PROPERTY.- If  there  is  an  ostensible  firm  by  holding  out  to 
creditors,  generally,  the  property  of  such  firm  is  to  be  considered,  in 
equity,  joint  property  for  the  administration  thereof  in  insolvency,  tlie 
eame  as  if  such  property  belonged  to  a  firm  in  fact.  (Thayer  v.  Hum- 
phrey, 881.) 

16.  PARTNERSHIP  — CONVERSION  OF  PARTNERSHIP  INTO 
INDIVIDUAL  PROPERTY.— If  one  member  of  a  firm  sells  out  his 
interest,  in  good  faith,  to  his  copartner,  or  to  another,  without  in  any 
way  retaining  his  equity  to  have  the  firm  creditors  paid  out  of  the  assets 
the  property  is  converted  into  the  individual  property  of  the  purchaser, 
free  from  all  the  equities  of  the  seller,  even  if  the  purchaser,  as  the  con- 
sideration for  such  purchase,  agrees  to  pay  the  firm  debts ;  otherwise, 
if  the  purchaser  agrees,  expressly  or  impliedly,  to  apply  the  assets  to 
Buch  purpose.    (Thayer  v.  Humphrey,  887.) 

PARTY-WALLS. 

1.  PARTY- WALLS.— THE  RIGHT  OF  SUPPORT  by  a  party-wall 
situated  in  part  upon  each  of  two  adjoining  parcels  of  land  owned  by 
different  persons  is  an  easement,  a  grant  of  which  may  be  implied  from 
its  enjoyment  for  the  period  of  prescription.     (Briggs  v.  Klosse,  238.) 

2.  PARTY-WALLS— LIABILITY  FOR  REMOVAL  OF  SUPPORT. 
If  the  support  of  a  party-wall,  one-half  of  which  is  on  the  land  of  each 
of  two  adjoining  owners,  has  ])een  enjoyed  by  one  of  them  for  tiie  period 
of  prescription,  he  holds  under  an  implied  grant,  and  is  entitled  to  his 
right  of  lateral  support,  and  the  other  owner  cannot,  in  making  im- 
provements upon  his  own  land,  remove  the  support  of  the  wall  without 
being  liable  in  damages  for  resulting  injuries  to  tlie  other  owner,  unless 
the  latter  has  consented  to  such  removal.  No  degree  of  care  or  dili- 
gence will  relieve  iiim  from  liability,  and  he  is  liable,  though  he  let  a 
contract  for  the  work  to  a  third  person,  exercising  an  independent  em- 
ployment, where  the  digging,  which  caused  the  injury,  was  a  necessary 
incident  of  the  work  which  the  owner  ordered  the  contractor  to  do,  and 
not  merely  collateral  thereto.    (Briggs  v.  Klosse,  238.) 

See  Mistake,  1. 

PASS-BOOKS. 
See  Gifts,  6,  7. 

PATENTS. 

1.  PUBLIC  WORKS— PROPOSALS  CALLING  FOR  PATENTED 
OR  PROPRIETARY  ARTICLES.— The  fact  that  an  article  is  patented, 
does  not  necessarily  prevent  any  person  but  the  patentee  from  contract- 
ing to  supply  it.  An  award  of  public  work  may  therefore  be  sustained, 
though  the  notice  to  bidders  called  for  the  furnishing  of  such  an  article, 
and  the  right  was  reserved  of  rejecting  any  and  ah  proposals,  though 
the  law  requires  the  contract  to  be  let  to  the  lowest  bidder.  (Newark  v. 
Bonnell,  609.)  ,„  „.tt, 

2  PATENT  RIGHTS,  STATE  LAWS  RESPECTING  THE  SALE 
OF.— A  statute  requiring  the  owner  of  letters  patent  to  file  copies 
thereof  in  the  circuit  court  of  the  county  in  which  he  makes  any  sale 
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thereof,  and  to  insert  in  the  obligation,  given  for  the  purchase  price,  that 
it  is  given  for  a  patent  right,  and  subjecting  liim  t<»  a  penalty  for  violat- 
ing the  statute,  la  not  in  conflict  with  the  constitution  or  laws  of  the 
United  States,  and,  therefore,  is  not  void.  (Bandage  v.  Studabaker  Bros, 
Mfg.  Co.,  165.) 

3.  PATENTS.— AN  ASSIGNMENT  OF  ALL  RIGHTS  and  formulas 
whicli  the  assignor  has,  or  may  have,  to  and  about  a  speoitied  article  in- 
cludes letters-patent  granted  or  applied  for,  or  which  may  thereafter  bo 
applied  for,  and  is  available  in  equity,  wliicli  wi  1  comi>el  assignments 
to  t>e  made  of  all  rights  acquired  and  all  patentrt  applied  for  or  granted, 
or  formulas  made  or  perfected,  after  the  execution  of  tiie  original  assign- 
ment. An  asisignment  of  all  riglit  and  formulas  which  the  assignor  has 
or  may  liave,  and  all  improvement  for  or  about  an  article  known  as 
'•Naphtha  Soap"  is  available  in  equity,  and  entitles  the  assignee  to  all 
improvements  thereafter  made  by  the  assignor.  (McFarland  v.  Stanton 
Mfg.  Co.,  647.) 

See  Sales,  7. 

PAYMENT. 

CONDITION— ACCEPT  A  NCE  OF.— If  a  check  is  sent  to  a  person 
in  full  payment  of  his  claim,  and  he  has  requested  a  receipt  in  full,  his 
acceptance  of  the  check  is  an  irrevocable  acceptance  of  the  condition 
apon  which  it  was  thus  sent,  and  the  receiver  cannot  insist  that  it  was 
accepted  on  account  only.     (Nassidy  v.  Tomlinsou,  695.) 

See  Mortgages,  7 ;  Negotiable  Instruments,  5 ;  Subrogation. 

PEDDLERS. 
See  Interetate  Commerce,  1. 

PENALTIES. 
See  Interstate  Commerce,  2;  Telegraph  Companies,  8^ 

PHYSICIANS  AND  SURGEONS. 
See  Witnesses,  5. 

PLEADING. 

1.  PRACTICE— PLEADING.— Plaintiff  cannot  allege  one  cause  of 
action,  and  recover  upon  another  not  stated.  (Uite  v.  Metropolitan  etc. 
Ry.  Co.,  555.) 

2.  CHANCERY  PRACTICE— PROOF  REQUIRED  IN  SUPPORT 
OF  ANSWER. — If  to  a  suit  to  charge  the  defendant's  property  with  the 
payment  of  a  sum  of  money,  he  pleads  a  previous  suit  for  the  same  pur- 
pose, resulting  in  a  decree  in  his  favor,  the  plea  must  be  supported  by 
evidence,  for  though  an  answer  under  oath  is  called  for,  it  is  not  evi- 
dence of  a  new  matter  set  up  as  a  defense.     (Babcock  v.  Standis^b,  633.) 

3.  PLEADING  — UNPAID  TAXKS  —  SUFFICIENCY  OF  COM- 
PLAINT FOR  BREACH  OF  COVENANT  AGAINST  ENCUM- 
BRANCES.— A  complaint  for  the  breach  of  a  special  covenant  against 
encumbrances  in  a  deed  of  conveyance,  alleging  that  unpaid  taxes  con- 
stituted an  encumbrance  upon  the  land  at  the  time  of  its  conveyance, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  where  it 
does  not  allege  that  the  defendants  owned  the  proj>erty  at  the  time  the 
taxes  accrn)d,thi8  being  necessary  to  show  their  personal  liability. 
(Smith  V.  Eigerraan,28l.) 

4.  NEGLIGENCE  — PLEADI.NG  — AVERMENT  OF  FREEDOM 
FROM  NEGLIGENCE. — In  an  a4-tion  for  damages  for  injuries  ciiused 
by  negligence,  the  plaintiff's  general  averment  of  his  own  free<lom  from 
negligeace  is  controlling  upon  the  question  of  contributory  negligence, 
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anless  the  court  is  able  to  say,  aa  a  matter  of  law,  from  the  facta 
pleaded,  that  the  plaintiff  contributed  to  hia  own  injury.  (Evansville 
etc.  R.  R.  Co.  V.  Athon,  303.) 

5.  PLEADING— VARIANCE— TliME  OF  EMPLOYMENT.— There 
is  no  fatal  variance  between  the  proof  and  complaint  in  an  action  for 
damages  for  a  breach  of  a  contract  of  employment,  where  the  complaint 
avers  the  time  of  employment  to  be  "steady  and  permanent,"  and  the 
plaintiffs'  testimony  is  that  he  was  employed  for  life.  (Pennsylvania 
Co.  V.  Dolan,  289.) 

6.  PLEADING— DEPARTURE— OBJECTION  AFTER  VERDICT. 
If  a  special  paragraph  of  reply  contains  any  matter  making  the  reply  a 
departure,  the  pleading  cannot,  after  verdict,  be  objected  to  for  such  a 
reason  in  connection  with  the  question  as  to  the  sufficiency  of  the  evi- 
dence presented  by  the  motion  for  a  new  trial.     (Briggs  v.  Klosse,  238.) 

7.  PLEADING.— AN  AMENDMENT  CHANGING  THE  FORM  OR 
NATURE  of  an  action  is  not  allowable.  Hence,  an  amendment  of  a 
declaration,  against  the  objection  of  defendant,  changing  the  nature  of 
the  action  from  assumpsit  to  an  action  on  the  case  for  deceit,  is  unau- 
thorized.    (Flanders  V.  Cobb,  410.) 

8.  PLEADING.— AN  AMENDMENT  TO  A  PETITION  containing 
nothing  but  statements  in  the  nature  of  conclusions  of  law,  ia  properly 
stricken  out.    (Gippa  Brewing  Co.  v.  De  France,  329.) 

See  Attorney  and  Client,  1;  Limitations  of  Actions;  Negotiable  Instru- 
ments, 8-10 ;  New  Trial. 

PLEDGE. 
See  Corporations,  8-12. 

POLES. 
See  Telephone  Companies,  1. 

PREFERENCES. 

Dee  Aflsignment  for  the  Benefit  of  Creditors;  Corporations,  1;  Insol- 
vency ;  Partnership,  7,  12. 

PRESENTATION. 
See  Checks,  6-11. 

PRESUMPTIONS. 
See  Carriers,  3;  Evidence,  6;  Negligence,  4. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PBIVILEGED  COMMUNICATIONS. 
See  Libel. 

PROBATE. 
See  Courts,  1. 

PROOFS  OF  LOSS. 
See  Insurance,  28-30. 

PROXIMATE   CAUSE. 
See  Negligence,  3. 
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PUBLIC  POLICY. 
See  Contracts,  2,  6,  7,  9 ;  Definition& 

PUBLIC  WORKS. 
See  Libel ;  Patents,  1. 

RAILROADS. 

1.  RAILROADS.— THE  WORD  "  RAILROAD,"  IN  ITS  BROAD- 
EST SIGNIFICATION,  includes  a  street  railroad,  although  it  extends 
over  the  streets  of  a  single  city,  and  is  wholly  located  within  the  limits 
of  a  single  county.    (Bloxham  v.  Consumers'  Electric  Light  etc.  Co.,  44.) 

2.  RAILROADS.— WHEN  THE  WORD  "RAILROAD"  IS  USED 
IN  STATUTES,  there  is  no  definite  rule  of  construction  as  to  whether 
it  includes  street  railroads,  as  it  may  or  may  not  include  them.  The 
meaning  of  the  word  must  depend  upon  the  context,  and  the  general 
intent  of  the  statute  in  which  it  is  used,  (Bloxham  v.  Consumers'  Elec- 
tric Light  etc.  Co.,  44.) 

8.  RAILROADS— RIGHT  TO  HOLD  GOODS  FOR  FREIGHT- 
NOTICE  OF  THROUGH  BILL  OF  LADING.— If  a  connecting  car- 
rier receives  from  its  preceding  carrier  goods  shipped  on  a  through  con- 
tract, and  pays  the  freight  charges  which  have  accrued  up  to  that  time> 
with  notice  that  the  initial  carrier  has  issued  to  the  consignor  a  through 
bill  of  lading  reciting  that  the  entire  freight  <  harges  have  been  prepaid, 
although  the  notice  is  also  to  the  effect  that  this  recital  is  erroneous, 
such  notice  is  sufficient  to  put  the  receiving  carrier  on  inquiry,  and  it 
ought  to  have  ascertained  before  paying  the  freight  charges  and  accept- 
ing the  goods  for  shipment  whether  the  bill  of  lading  had  been  negoti- 
ated or  not,  and,  failing  to  make  any  inquiry,  it  cannot  hold  the  goods, 
either  for  its  own  charges,  or  those  paid  by  it,  as  against  an  innocent 
purchaser  under  the  indorsed  bill  of  lading,  who,  beliovin^  that  the 
freight  has  been  actually  prepaid,  has  accepted  as  cash  a  draft  drawn 
by  the  consignor  upon  the  consignee,  to  which  draft  the  bill  of  lading  ia 
attached,  as  is  usual  in  such  transactions.  (American  Nat.  Banlcv. 
Georgia  R.  R.  Co.,  155.) 

4.  RAILROADS— AGENCY  OF  CONNECTING  LINE.— If  through 
coupon  passenger  tickets  of  a  particular  class  are  issued  by  a  railway 
company  over  its  own  lines  and  those  of  connecting  railways,  including 
a  system  of  railroads  in  the  hands  of  a  receiver,  and  operated  by  him  in 
separate  divisions,  the  fact  that,  with  his  knowledge,  conductors  in  his 
employ  have  been  recognizing  and  honoring  as  valid  the  coupons  of  such 
tickets  for  his  lines,  in  connection  with  the  fact  that  a  coupon  from 
the  particular  ticket  in  question  has  been  so  recognized  and  accepted  for 
passage,  is  sufficient  to  establish  on  behalf  of  the  holder  of  such  ticket 
the  agency  of  the  initial  company  for  the  receiver  in  issiiing  the  ticket. 
(Spencer  v.  Love  joy,  152.) 

5.  RAILROADS— STOPOVER  PRIVILEGES.— If  a  through  rail- 
road passenger  ticket  has  attached  to  it  separate  and  distinct  coupons 
for  each  of  several  lines  of  railway  owned  by  the  same  or  different  com- 
panies, or  for  separate  divisions  of  the  same  line,  the  person  entitled  to 
use  the  ticket  has,  in  the  absence  of  any  specific  contract  or  restriction, 
the  right  to  break  his  journey  and  stop  over  at  the  end  of  eaclj  of  these 
lines  or  divisions,  and  then  resume  his  journey  again  upon  the  next 
coupon  of  the  same  ticket,  prtvide-l  this  is  done  within  the  limit  of  time 
during  which  the  ticket  is  good  for  transportation.  (Spencer  v.  Lovejoy^ 
152.) 

6.  RAILROADS— TRANSFER  OF  TICKET.  — In  the  absence  of 
terms  rendering  a  railroad  ticket  nonassignable,  it  passes  from  one 
person  to  another  by  delivery  without  affecting  its  validity  or  the  right 
to  use  it  for  transportation.     (Speuuer  v.  Love  joy,  152.) 
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7.  ClTlRrERg— LIMITING    LIABILITY    FOR    BAGGAGE.  — A 

contract  by  which  a  railway  company  exempts  itself  from  liability  "  on 
baggage  except  for  wearing  apparel,  and  then  only  for  a  sum  not  exceed- 
ing one  hundred  dollars,"  not  relating  to  lo^s  or  damage  from  any  .uai- 
ticular  cause,  does  not  limit  the  liability  of  the  company  for  negligence 
in  failing  to  deliver  wearing  apparel.  (Louisville  Ky.  Co.  v.  Nicholai. 
206. ) 

8.  CARRIERS— REMOVAL  OF  BAGGAGE.— If  it  is  customary  for 
passengers  to  leave  their  baggage  at  a  depot  over  night  and  for  the  car- 
rier to  close  the  depot  soon  after  the  arrival  of  a  certain  train,  and  heavy 
baggage,  which  the  owner  cannot  get  at  once  without  special  request  and 
the  payment  of  excess  bagjjage  charges,  arrives  on  such  train,  it  is  for 
the  jury  to  determine,  in  case  such  baggage  is  destroyed  during  the 
night,  whether  such  owner  exercised  reasonable  care  in  leaving  his  bag- 
gage in  the  depot  over  night.  (Ditman  Boot  etc.  Co.  v.  Keokuk  etc. 
R.  R.  Co.,  350.) 

9.  RAILROADS— ASSISTANT  OF  PASSENGER  IS  A  PASSEN- 
GER.— If  the  father  of  an  invalid  daughter  has  an  agreement  with  a 
railroad  company  that  its  cars  will  stop  long  enough  for  him  to  put  her 
aboard  the  cars,  and  to  alight  therefrom  in  safety,  the  relation  of  carrier 
and  passenger  exists  between  him  and  the  company,  while  he  is  assist- 
ing her  on  the  cars  and  departing  therefrom.  (Evansville  etc.  R.  R.  Co. 
V.  Athon,  303.) 

10.  RAILROADS— SERVANTS.— A  PULLMAN  CONDUCTOR  who 
directs  or  commands  a  passenger  to  alight  from  the  cars  of  a  railroad 
company  ia  a  servant  of  the  company.  (Evansville  etc.  R.  R.  Co.  v. 
Athon,  303.) 

11.  RAILROADS— DIRECTION  TO  PASSENGER  TO  ALIGHT- 
The  words  "instruct,"  "direct,"  and  "  command,"  used  in  a  complaint 
for  damages  for  injuries  caused  by  the  conductor  of  a  railroad  train  neg- 
ligently misguiJing  a  passenger  in  alighting  from  the  cars,  do  not  nec- 
essarily indicate  that  the  pas3en;^er  was  put  under  "duress,"  or  that  he 
was  "  coerced."  They  may  justify  the  jury  in  finding  that  he  acted 
under  and  nursuant  to  the  conductor's  direction.  (Evansville  etc.  R.  R. 
Co.  V.  Athon,  303.) 

12.  RAILROADS— PASSENGER  ALIGHTING— CONTRIBUTORY 
NEGLIGENCE. — ^The  question  as  to  whether  or  not  a  passenger,  in 
alighting  Irom  a  train  of  railroad  cars,  in  obedience  to  the  direction  or 
command  of  a  conductor  or  brakeman  thereon,  is  guilty  of  contributory 
negligence,  depends  upon  the  particular  circumstances  of  each  case. 
(Evansville  etc.  R.  R.  Co.  v.  Athon,  303.) 

13.  NEITHER  NEGLIGENCE  NOR  CONTRIBUTORY  NEGLI- 
GENCE IS  PRESUMED  from  proof  of  an  accident  on  the  track  of  a 
railway,  resulting  in  personal  injuries.  (Pennsylvania  R.  R.  Co.  v. 
Middleton,  597.) 

14.  NEGLIGENCE— EVIDENCE.— IN  AN  ACTION  TO  RECOVER 
FOR  THE  DEATH  of  a  person  at  a  railway  crossing,  caused  by  tlie 
collision  of  the  team  he  was  driving,  with  a  locomotive,  the  defendant 
has  no  right  to  demand  positive  evidence  that  the  decedent  did  stop, 
look,  and  listen,  but  the  jury  must  be  left  to  determine  from  all  ttie  cir- 
cumstances, in  the  absence  of  direct  evidence,  whether  the  death  was 
the  result  of  contributory  negligence  or  not.  (Pennsylvania  R.  R.  Co.  v. 
Middleton,  597.) 

15.  NEGLIGENCE,  CONTRIBUTORY  NOT  PRESUMED.—If  a  per- 
son driving  a  team  is  killed  at  a  railway  crossing,  and  the  evidence  showa 
that  the  locomotive  by  which  he  was  injured  was  not  attached  to  a  reg- 
ular train,  and  that  its  bell  was  not  rung  when  approaching  the  cross- 
ing, and  there  ia  no  evidence  aa  to  what  precautions,  if  any,  were 
adopted  by  the  decedent  for  hia  safety,  the  trial  court  cannot  presume 
that  he  was  guilty  of  contributory  negligence,  and  grant  a  nonsuit,  but 
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must  submit  the  question  to  the  jury.    (Pennsylvania  R.  R.  Co.  v.  Mid- 
dleton,  597.) 

16.  STREET  RAILWAYS— NEGLIGENCE— PRESUMPTION.— An 
accident  to  a  passenger  on  a  street  railway,  shown  to  have  resulted  from 
operating  the  train  in  such  a  way  as  to  produce  a  jerk  or  lunge  by  which 
such  passenger  was  precipitated  from  the  car,  raises  a  presumption  of 
negligence  on  the  part  of  the  company  or  its  servants,  but  such  presump- 
tion may  be  overcome  by  proof  that  it  had  used  the  utmost  care  and  dil- 
igence to  prevent  the  accident,  and  that  it  was  produced  by  some  cause 
beyond  its  control,  or  that  the  passenger  was  guilty  of  contrit^utory  neg- 
ligence.    (Hite  V.  Metropolitan  etc.  Ry.  Co.,  555.) 

See  Release ;  Taxes,  3. 

s 

RATIFICATION. 
See  Guardian  and  Ward,  2* 

RECEIVERS. 
THE  RECEIVER  OF  A  FOREIGN  MUTUAL  INSURANCE 
COMPANY,  appointed  by  a  foreign  court  of  competent  jurisdiction,  may 
maintain  an  action,  in  the  courts  of  this  state,  against  a  member  of  the 
company  resident  here,  to  recover  an  assessment  levied  by  a  decree  of  th? 
foreign  court,  upon  a  premium  note  which  was  a  part  of  the  assets  of  the 
company  in  the  hands  of  the  receiver  when  the  assessment  was  made. 
(Parker  v.  Stoughton  Mill  Co.,  88L) 

See  Contempt;  Corporations,  1;  Fixture?,  6;  Building  and  Loan  As- 
sociations, 1. 

RECORDS. 

1.  INSTRUMENTS  IN  WRITING  NOT  REQUIRED  BY  LAW 
TO  BE  RECORDED  in  a  particular  book  may  be  recorded  in  any  book 
kept  by  the  recorder,     (Farabee  v.  McKerrihau,  734.) 

2.  INSTRUMENTS— RECORD  OF.— A  statute  requiring  recorders 
to  prepare  and  keep  two  indexes  of  deeds  and  two  of  mortgages,  but 
containing  no  repeal  of  prior  legislation,  nor  relating  to  the  recording  of 
deeds  and  mortgages,  does  not  create  any  new  rule  of  constructive  notice 
of  recorded  instruments.     (Farabee  v.  McKerrihau,  734.) 

3.  INSTRUMENTS— RECORD  OF.  WHEN  TAKES  EFFECT.— 
An  instrument  is  recorded  the  moment  it  is  lodvied  in  the  proper  office 
for  record  and  the  fees  paid,  although  it  is  not  actually  enter^  in  the 
books  until  months  afterward,  or  is  entered  in  the  wrong  book.  (Fara- 
bee V.  McKerrihau,  734.) 

See  Execution ;  Mortgages,  4 ;  Vendor  and  Purchaser,  1. 

REDEMPTION. 
See  Taxes,  7. 

RELEASE. 
1.  CONTRACTS  FOR  PERMANENT  EMPLOYMENT— NEGLI- 
GENCE— PERSONAL  INJURIES— RELEASE.— If  a  yard  brakeman, 
employed  by  a  railroad  company,  is  injured  through  the  negligence  of 
the  company,  while  performing  his  duties,  and  the  company,  in  consid- 
eration of  a  written  release  executed  by  the  brakeman,  discharging  the 
company  from  liability,  pays  him  one  hundred  djllar.-^,  and  promises, 
verbally,  to  give  liim  "steady  anil  permanent  employment,"  at  a  sttted 
compensation,  such  payment  and  promise  is  an  acknowledgment  of  the 
company's  liability,  and  the  release  is  a  good  consideration  for  the  ver- 
bal promise.  Hence,  if  the  company  breaks  such  promise  by  discharg- 
ing the  employ^  without  cause,  the  latter  can  maintain  an  action  for 
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damages  for  breach  of  the  contract,  and  need  not  make  the  release  a 

gart  of  hi3  complaint,  aa  the  action  is  not  upon  a  written  instrument, 
utupon  thecompany'a  parol  promise.  (Pennsylvania  Co.  v.  Dolan,  289.) 
2.  EVIDENCE— MERGER— PROOF  OF  CONSIDERATION  OF 
RELEASE  BY  EXTRINSIC  FACTS.- If  an  employ^  is  injured  dur- 
ing his  employment  and  gives  his  employer  a  written  release  from  lia- 
bility in  consideration  of  a  parol  promsse  by  tlie  latter  to  employ  him 
for  a  definite  time,  at  fixed  wages,  and  «uit  is  brought  for  a  breach  of 
the  verbal  agreement,  the  parol  agreeniunt  to  employ  is  not  merged  in 
the  written  release,  and  the  true  consideration  of  the  release  may  be 
shown  by  proof  of  extrinsic  facts,  even  if  it  were  treated  as  the  foun- 
dation of  the  action,  especially  where  it  is  incomplete  and  does  not  con- 
tain a  stipulation  for  contractual  consideration,  nor  an  enforceable  con- 
tract.   (Pennsylvania  Co.  v.  Dolan,  289.) 

REPEAL. 
See  Statutes,  11, 12. 

RESCISSION. 
See  Agency,  5-7 ;  Sales,  7,  8. 

RESIDENCE. 
See  Elections,  15-20. 

RES  JUDICATA. 
Bee  Judgments,  1 ;  Witnesses,  3. 

RESTRAINT  OF  TRADE. 
See  Contracts,  9-11. 

RIPARIAN  RIGHTS. 
See  Waters. 

ROBBEP.Y. 

1.  ROBBERY.— AN  INDICTMENT  for  robbery,  charging  that  the 
act  was  committed  with  violence,  need  not  allege  that  the  person  robbed 
was  put  in  fear.     (State  v.  Lawler,  575.) 

2.  ROBBERY  — INDICTMENT  — OWNERSHIP  OF  PROPERTY. 
An  indictment  for  robbery,  alleging  the  ownership  of  the  property  taken 
to  be  in  one  having  such  special  property  or  right  of  possession  thereto 
as  enables  him  to  maintain  an  action  for  its  recovery  if  taken  from  him, 
is  sufficient.     (State  v.  Lawler,  575.) 

3.  ROBBERY  — EVIDENCE  OF  VIOLENCE.  —  Proof  that  the 
accused  and  another  entered  a  shop  in  charge  of  two  attendants,  and 
that  the  accused  forcibly  held  one  of  them,  and  disabled  the  other  by  a 
kick,  while  his  accomplice  took  the  cash  drawer,  when  both  ran  away, 
shows  violence  sufficient  to  sustain  a  conviction  of  robbery,  without  proof 
of  actual  fear  on  the  part  of  the  parties  robbed.     (State  v.  Lawler,  575.) 

4.  ROBBERY  — INDICTMENT— OWNERSHIP  OF  PROPERTY. 
An  indictment  for  robbery  must  allege  the  ownership  of  the  property 
taken  to  be  in  the  party  alleged  to  have  been  robbed.  If  it  alleges  that 
the  property  taken  was  owned  by  one  person,  and  taken  in  the  presence, 
and  out  of  the  possession,  of  another,  it  is  bad  on  its  face,  and  may  be 
reached  by  motion  in  arrest  of  judgment,  or  on  appeal  without  such 
motion.    (State  v.  Lawler,  575. ) 
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SALES. 

1.  STATUTE  OF  FRAUDS.— A  MEMORANDUM  ORDER  FOR 
GOODS  in  which  are  stated  all  the  terms  of  the  proposed  contract  of 
purchase,  signed  by  the  buyer,  or  his  general  manager,  and  the  written 
acceptance  of  the  order  signed  by  the  seller  and  accepted  by  the  buyer, 
constitutes  a  sufficient  memorandum  to  satisfy  the  statute  of  frauds. 
(Gerli  v.  Poidebard  etc.  Mfg.  Co.,  611.) 

2.  CONDITIONAL  SALES  —  EXCHANGE  OF  PROPERTY— EX- 
EMPTIONS.—If  the  vendee  in  a  contract  for  the  conditional  sale  of  an 
animal,  recovers  damages  from  a  third  person  for  negligently  killing  it, 
and,  with  such  damages,  purchases  anotlier  animal,  the  original  vendor 
acquires  no  title  to,  or  lien  on,  the  animal  last  purchased,  and,  as  against 
Buch  vendor,  the  conditional  vendee  can  hold  it  as  exempt  from  execu- 
tion sale  under  a  distress  warrant  for  rent  and  advancements.  (Smith  v. 
Gufford,37.) 

3.  CONDITIONAL  SALES— TORT  TO  PROPERTY— RIGHT  TO 
RECOVER. — If  a  person  holds  an  animal  under  a  contract  of  conditional 
sale,  and  such  animal  is  negligently  killed  by  a  third  person,  either  the 
vendee  or  the  vendor  may  sue  and  recover  for  the  loss,  but  a  recovery  by 
either  is  a  bar  to  further  recovery.  If,  in  such  case,  the  vendee  recovers, 
the  vendor  acquires  a  right  of  action  against  him  for  money  had  and  re« 
ceived  for  his  use  and  benefit  to  the  extent  of  the  amount  originally 
agreed  to  be  paid  by  the  vendee  for  the  animal.     (Smith  v.  Gufford,  37.) 

4.  SALES— IMPLIED  WARRANTY.— An  executory  sale,  by  a  man- 
ufacturer, of  a  specific  article  of  a  well  recognized  kind  or  description  in 
the  market,  as  a  good  quality  of  bricks  of  the  grade  known  as  "common," 
carries  an  implied  warranty  that  the  goods  shall  conform  to  the  descrip- 
tion, be  of  good  material,  and  well  made  according  to  the  description,  but 
none  that  they  shall  answer  the  purpose  for  which  they  are  purchased. 
As  to  this  the  rule  of  caveat  emptor  applies.  (Wisconsin  etc.  Brick  Co. 
v.  Hood,  539.) 

5.  SALES— LATENT  DEFECTS.— If  a  manufacturer  knowingly  uses 
nnsuitable  and  defective  material  in  the  manufacture  of  an  article  sold 
in  the  market  by  description,  he  is  liable  for  any  latent  defect  not  dis- 
closed to  the  purchaser.     (Wisconsin  etc.  Brick  (5o.  v.  Hood,  539.) 

6.  SALES— LATENT  DEFECTS— EVIDENCE.— If  the  goods  deliv- 
ered are  not  of  the  kind  which  the  manufacturer  agreed  to  deliver,  and 
do  not  conform  to  the  conditions  of  his  contract  as  to  kind,  quality,  or 
grade,  by  reason  of  latent  defects  of  such  character  as  to  mislead  and 
deceive,  evidence  of  such  latent  defects  is  admissible  as  a  defense  in  an 
action  to  recover  the  price  of  the  goods  sold.  (Wisconsin  etc  Brick  Co. 
V.  Hood,  639.) 

7.  RESCISSION.— ONE  PURCHASING  PATENT  RIGHTS  which 
are  subsequently  adjudged  to  be  invalid  is  entitled  to  rescind  the  con- 
tract of  purchase,  and  thereujwn,  on  tendering  a  reassignment  of  such 
rights,  to  be  relieved  from  payment  of  such  of  the  purchase  price  as  re- 
mains unpaid,  and  to  recover  back  ttiat  part  which  has  been  paid. 
(Sandage  v.  Studabaker  Bros.  Mfg.  Co.,  165.) 

8.  UPON  A  SALE  OF  GOODS  DELIVERABLE  IN  INSTALL- 
MENTS there  is  no  right  of  rescission  by  the  purchaser  for  a  failure  to 
deliver  one  of  the  installments,  unless  the  seller,  by  his  conduct,  indi- 
cates his  intention  to  abandon  the  contract,  or  a  desire  no  longer  to  be 
bound  by  its  terms.  Hence,  under  a  contract  to  sell  thirty  bales  of  silk, 
to  \>e  delivere<l  in  specified  installments,  at  times  designated,  the  failure 
or  inability  of  the  seller  to  deliver  the  first  installment  at  the  time 
agreed  upon  does  not  release  the  purchaser  from  the  whole  contract. 
He  remains  under  obligation  to  receive  the  other  installments  when 
tendered  to  him,  if  the  usefulness  to  him  of  any  installment  did  not 
depend  on  prompt  delivery  of  the  prior  installments,  and  full  indemnity 
for  the  failure  to  deliver  the  first  inHtallment  could  be  secured  by  action 
based  thereon.     (Gerli  v.  Poidebard  etc  Mfg.  Co.,  611.) 
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9.  SALE.— THE  REFUSAL  OF  A  PURCHASER  TO  RECEIVE 
GOODS  PURCHASED  at  a  time  when  they  were  agreed  to  be  delivered 
to  him  does  not  entitle  the  seller  to  recover  damages,  if  it  was  impossible 
for  him  on  his  part  to  have  made  the  delivery  at  the  time  stipulated. 
(Gerli  v.  Poidebard  etc.  Mfg.  Co.,  611.) 

Bee  Execution ;  Guardian  and  Ward. 

SERVICES. 
See  Contracts,  3 ;  Wills,  1, 

SERVITUDES. 
See  Telephone  Companies.  1. 

SETOFF. 

1.  SETOFF— ASSIGNMENT  FOR  CREDITORS.— Equity  will,  as 
against  an  assignee  for  the  benefit  of  creditors,  enforce  a  right  of  setoff 
expressly  given  by  statute.     (Johnson  v.  Humphrey,  873.) 

2.  SETOFF  AGAINST  INSOLVENT  BANKER.— One  who  owes 
an  insolvent  banker  may,  for  a  valuable  consideration,  and  before  notice 
of  his  assignment  for  the  benefit  of  creditors,  purchase  the  bankers' 
certificates  of  deposit,  and  become  the  owner  thereof  in  good  faith, 
within  the  meaning  of  the  statute  governing  the  allowance  of  setoff,  al- 
though prior  to  such  purchase  the  bank  has  closed  its  doors.  (Johnson 
V.  Humphrey,  873.) 

3.  SETOFF  — INSOLVENCY— WHEN  RIGHT  OF  DEBTOR  BE- 
COMES FIXED. — If  a  banker  becomes  insolvent,  and  makes  an  assign- 
ment for  the  benefit  of  creditors,  the  right  of  his  debtor  as  to  setoff  does 
not  become  fixed  at  the  time  the  bank  closes  its  doors,  but  when  the 
assignment  is  completed.    (Johnson  v.  Humphrey,  873.) 

See  Insolvency, 

SIDEWALKS. 
See  Municipal  Corporations,  19,  20. 

SLANDER  OF  TITLE. 
See  Injunctions,  6. 

STARE  DECISIS. 
See  Appeal,  7. 

STATES. 

1.  CONFLICT  OF  LAWS— STATUTE  OF  FRAUDS.— An  agree- 
ment voidable  by  the  statute  of  frauds  in  the  state  in  which  it  was  made 
cannot  be  enforced  in  another  state,  though,  had  it  been  made  in  the 
latter  state,  it  would  have  been  valid  and  enforceable  therein.  (Cochran 
V.  Ward,  229.) 

2.  CONFLICT  OF  LAWS.— THE  STATUTES  OF  ANOTHER 
STATE  have,  ex  proprio  vigore,  no  force  or  effect  in  this,  and  if  enforced 
at  all  in  its  courts,  such  enforcement  is  dependent  upon  the  adoption  of 
the  doctrine  of  comity.  Each  state  must  determine  for  itself  whether  it 
can  enforce  a  foreign  law  without  at  the  same  time  neglecting  a  duty 
which  it  owes  to  its  own  citizens,  and  if  it  cannot,  such  enforcement 
must  be  denied.     (Marshall  v.  Sherman,  654.) 

See  Conflict  of  Laws ;  Jurisdiction. 
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STATUTE  OF  FRAUDS. 
See  Auctions;  Contracts,  3-6;  Landlord  and  Tenant;  Mortgage,  1; 
Sales,  1 ;  States  1 ;  Vendor  and  Purchaser,  2. 

LIMITATIONS  OF  ACTIONS. 
See  Limitations  of  Actions. 

STATUTES. 

1.  STATUTES.— IN  CONSTRUING  an  act,  the  court  ought  to  ex- 
amine the  history  of  the  times  so  as  to  relieve  from  the  mischief  and 
accomplish  the  purpose  of  the  act.  The  legislative  intention,  as  col- 
lected from  the  whole  act,  must  prevail  over  the  literal  import  of  par- 
ticular terms,  and  control  the  strict  letter  of  the  statute,  where  an 
adherence  to  the  strict  letter  would  lead  to  aburdity,  injustice,  or  con- 
tradictory provisions.     (State  v.  Roby,  174.) 

2.  STATUTES,  CONSTRUCTION.  — BESIDES  JUDICIAL  CON- 
STRUCTION of  statutes,  there  exists  what  is  called  practical  construc- 
tion, having  especial  application  to  statutes  for  the  regulation  of  the 
different  departments  of  the  government,  and  it  consists  in  the  interpre- 
tation put  upon  them  by  the  actual  administration  of  them  by  such  de- 
partments. Such  construction,  while  not  of  such  high  authority  as 
judicial  construction,  is,  when  not  in  conflict  with  the  cx)nstitution  or  the 

f)lain  intent  of  the  statute,  of  preat  persuasive  force  and  efficacy.     (Blox- 
lam  v.  Consumers'  Electric  Light  etc.  Co.,  44.) 

3.  INJUNCTIONS. — A  statute  authorizing  the  issuing  of  an  injunc- 
tion or  restraining  order  to  prevent  acts  declared  to  be  unlawful  by  such 
statute,  without  exacting  a  bond,  does  not  deprive  a  party  of  the  use  of 
his  property  without  redress  or  remedy,  though  the  injunction  shoiil-1 
be  subsequently  dissolved  because  improvidently  or  wrongfully  issued, 
if,  notwithstanding  the  injunction,  the  owner  of  the  property  is  still  at 
liberty  to  use  it  for  all  lawful  purposes.     (State  v.  Roby,  174.) 

4.  STATUTES,  CONSTRUING.— THE  TITLE  of  an  act  may  be  con- 
sidered to  aid  in  determining  the  legislative  intent.  (State  v.  Roby, 
174.) 

5.  CONSTITUTIONAL  LAW.— IF  THERE  IS  DOUBT  in  the  mind 
of  the  court  respecting  the  validity  of  the  statute,  it  must  be  sustained. 
(SUte  V.  Robv,  174.) 

6.  CONSTITUTIONAL  LAW.  — THE  CONSTRUCTION  OF  A 
STATUTE  should,  if  possible,  be  such  as  to  sustain  it  from  objections 
urged  against  its  constitutionality.     (State  v.  Roby,  174.) 

7.  CONSTITUTIONAL  LAW.— IF  THE  TITLE  of  an  act  declares  it 
to  be  an  act  regulating  horseracing  at  certain  seasons,  prescribing  a  pen- 
alty for  a  violation  of  the  provisions  of  the  act,  prescribing  rules  of  pro- 
cedure, giving  certain  civil  remedies,  authorizing  the  institution  of  suits, 
and  declaring  emergencies,  a  section  of  such  act  making  it  unlawful  to 
hold,  or  advertise  for,  race  meetings  oftener  than  three  times  in  a  year, 
fixing  the  maximum  length  of  race  meetings,  naming  |>erimls  when  they 
shall  not  1^  held,  and  ])roviding  a  i>enalty  for  violating  the  act,  is  within 
the  title.     (State  v.  Roby,  174.) 

8.  CONSTITUTIONAL  LAW.  —  A  STATUTE  REGULATING 
HOHSERACING  and  race  meetings,  providing  penalties  to  l>e  suffored 
by  persons  found  to  be  guilty  of  its  violation,  an<l  authorizing  injunc- 
tions to  issue  to  prevent  the  use  of  proi)erty  in  violation  of  the  act,  does 
not  conflict  with  the  clauses  of  the  state  constitution  jirohihiting  the  pas- 
sage of  local  and  special  laws  regulating  practice  in  courts  of  justice,  and 
declaring  that  no  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense.     (State  v.  Roby,  174.) 

9.  CONSTITUTIONAL  LAW.— AN  ACT  PROHIBITING  HORSE- 
RACING  and  race  meetings,  except  at  intervals  stated  therein,  is  a 
legitimate  exercise  of  the  police  ix>wer  of  the  state.     (State  v.  Roby,  174.) 
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10.  .CONSTITUTIONAL  LAW. —  IF  THE  TITLE  OF  AN  ACT 
SHOWS  that  it  is  to  limit,  restrict,  and  prohibit  horseracing,  a  section 
purporting  to  deal  with  races  and  race  meetings  must  be  construed  as 
referring  to  horseracing,  when  to  construe  it  as  referring  to  races  of  a  dif- 
ferent character  would  require  the  court  to  declare  it  to  be  unconstitu- 
tional for  including  subjects  not  embraced  within  its  title.  (State  v. 
Roby,  174.) 

11.  STATUTES— REPEAL.— If  the  title  of  an  act  declares  one  section 
of  a  former  statute  to  be  repealed,  and  the  body  of  the  act  declares  an- 
other section  to  be  repealed,  the  repeal  fails  as  to  the  section  mentioned 
in  the  title.     (Taylor  v.  Dahu,  312.) 

12.  STATUTES  —  AMENDMENTS— REPEAL.  —  If  a  new  law  is 
amendatorjr  of  an  old  one,  the  sections  of  the  old  law  not  amended  will 
stand.  It  is  only  where  the  sections,  as  amended,  contain  such  new 
matter  as  to  cover  the  subjects  embraced  in  all  the  old  sections,  including 
those  not  amended,  and  where  such  sections  as  amended  are  positively 
repugnant  to  the  provisions  in  the  sections  not  amended,  and  the  entire 
new  act  is  evidently  intended  to  supersede  and  take  the  place  of  the  old 
one,  that  the  latter  repeals  the  former.    (Taylor  v.  Dahu,  312.) 

See  Evidence,  6,  7;  Game  Laws;  Mechanic's  Lien,  1,  4;  Patents,  2. 

STOCK. 
See  Corporations,  8-19. 

STOCKHOLDERS. 
See  Constitutions ;  Corporations,  20-24. 

STOPOVER. 
See  Railroads,  5. 

STREETS. 
See  Municipal  Corporations,  19. 

SUBROGATION. 

1.  SUBROGATION— PARTIAL  PAYMENT.  —  Subrogation  rests 
upon  purely  equitable  grounds,  and  cannot  be  enforced  against  superior 
equities.  Unless  a  suretjr  pays  the  debt  in  full,  he  is  not  entitled  to 
subrogation,  and,  until  this  is  done,  the  creditor  must  be  left  in  full 
possession  and  control  of  the  debt  and  the  remedies  for  its  enforce- 
ment.    (Musgrave  v.  Dickson,  765.) 

2.  SUBROGATION.  —  A  SETTLEMENT  BETWEEN  SURETY 
AND  DEBTOR  fixes  the  amount  of  the  liability  of  the  latter,  and  the 
extent  of  the  right  to  indemnity ;  but  it  does  not  affect  the  right  to  sub- 
rogation, which  is  never  allowed  to  the  prejudice  of  a  creditor.  (Mus- 
grave V.  Dickson,  765.) 

SURETYSHIP. 

1.  SURETYSHIP— SETTLEMENT  WITH  PRINCIPAL— ESTOP- 
PEL AGAINST  SURETY.— If,  at  the  end  of  an  officer's  first  term,  a  set- 
tlement is  made  with  him  by  the  obligor  in  the  first  bond,  without  the 
production  of  any  money,  and  by  the  acceptance  of  a  worthless  draft, 
while  facts  exist  which  should  put  the  obligee  on  inquiry  as  to  a  prior 
defalcation  by  the  officer,  the  sureties  on  such  officer's  bond  for  a  second 
term  are  not  estopped  from  showing  that  a  defalcation  for  which  they 
are  sought  to  be  charged  occurred  prior  to  the  making  and  approval  of 
their  bond ;  and  upon  making  such  proof  they  are  not  liable.  (Milford 
V.  Morris,  338.) 

2.  SURETYSHIP  — INDORSEMENT  ON  BOND  —  NOTICE  TO 
SURETY. — An  indorsement  or  recital  not  on  a  bond  at  the  time  it  la 
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figged  by  snreties,  bat  pat  on  afterward,  is  not  notice  to  them.    (Mill* 
ford  T.  Morris,  338.) 

TAX  DEEDS. 

8ee  Taxes,  7. 

TAXES. 

1.  TAXES  UPON  EEAL  ESTATE  constitute  a  personal  liability 
against  the  person  owning  it  at  the  time  they  accrued,  but  not  against 
a  subsequent  purchaser  thereof.    (Smith  v.  Eigerman,  281.) 

2.  TAXATION.— COLLECTION  OF  TAXES  BY  AN  AUTHOR- 
IZED OFFICER  CANNOT  BE  ENJOINED  merely  because  he  might 
adopt  a  mode  which  would  be  fairer  and  more  equitable,  if  the  mode 
pursued  by  him  is  authorized.  It  is  only  when  the  tax  is  illegal,  or  is 
being  illegally  collected,  that  an  injunction  can  be  granted.  (Bloxham 
V.  Consumers'  Electric  Light  etc.  Co.,  44.) 

3.  TAXATION  OF  RAILROADS— STATUTORY  CONSTRUCTION. 
If,  after  the  enactment  of  a  statute  requiring  the  executive  department 
of  the  state  to  assess  all  railroads  for  taxation,  such  department,  for  a 
series  of  years,  has,  under  such  act  or  acts  of  similar  import,  assessed  all 
railroads  for  taxation,  including  street  railroads,  and  such  taxes  have 
been  paid  to  the  state  without  objection  or  question  as  to  the  validity  of 
such  acts,  the  courts  may  take  judicial  knowledge  of  the  practical  con- 
struction thus  placed  upon  such  statutes,  and  if  it  does  not  defeat  the 
manifest  purpose  of  the  statutes,  should  not  interfere  therewith,  when, 
<ef ter  the  lapse  of  such  period,  it  is  contended  for  the  first  time  that  a 
street  railroad  is  not  a  railroad  within  the  meaning  of  such  statutes. 
(Bloxham  v.  Consumers'  Electric  Light  etc.  Co.,  44.) 

4.  TAXATION— LIEN  FOR  TAXES.— If  property  assessed  for  taxes 
by  the  state  is  sold  under  a  decree,  to  which  the  state  is  not  a  party, 
ordering  a  sale  thereof  free  from  all  encumbrances  and  liens,  the  lien  of 
the  state  is  not  thereby  divested.  (Bloxham  v.  Consumers'  Electric  Light 
etc.  Co.,  44.) 

5.  TAXATION.— LIENS  FOR  TAXES  do  not  stand  upon  the  foot- 
ing of  ordinary  liens,  and  are  not  displaced  by  a  sale  under  a  pre-existing 
judgment  or  decree,  unless  so  directed  by  statute.  (Bloxham  v.  Con- 
sumers' Electric  Light  etc.  Co.,  44.) 

6.  TAXATION  — LIEN  FOR  TAXES— POWER  OF  COURT  TO 
DIVEST. — Private  parties  have  no  right,  in  proceedings  in  which  the 
state  is  not  a  party,  to  have  a  decree  entered  by  consent,  which  will  divest 
it  of  its  statutory  tax  lien  upon  property  involved  in  the  suit,  and  force 
it  to  collect  its  taxes  in  some  other  manner  than  that  prescribed  by  a 
constitutional  statute.  No  court  has  jurisdiction  or  authority  to  enter  a 
decree  having  such  eSect.  (Bloxham  v.  Consumers'  Electric  Light  etc. 
Co.,  44.) 

7.  TAX  DEED&— NOTICE  TO  TERMINATE  REDEMPTION.— A 
tax  deed  issued  by  an  officer  who  has  no  evidence  on  file  in  his  office 
to  show  that  the  person  serving  notice  to  redeem  from  the  tax  sale  is  the 
holder  of  the  certificate  of  sale  or  his  agent  or  attorney  is  void.  (Ste- 
vens V.  Murphy,  348.) 

See  Deeds,  8 ;  Pleading,  3. 

TELEGRAPH  COMPANIES. 

1.  TELEGRAPH  COMPANIES— NOTICE  FROM  MESSAGE.— 
A  telegraphic  message  reading  "  Have  work,  come  at  once,"  is  sufficient 
to  put  the  telegraph  company  on  notice  of  the  damages  which  would 
probably  result  to  the  sendee  of  the  message  from  negligence  in  failings 
to  deliver  it  promptly.     (Western  Union  Tel.  Co.  v.  Hines,  169.) 

2.  TELEGRAPH  COMPANIES  — WAIVER  OF  NOTICE  OF 
CLAIM   FOB    DAMAGES.- If  the  sendee  of  a  telegraphic  message 
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friZ^A^  "°*'^®^  the  agents  of  the  telegraph  company  of  a  claim  aeainst 
It  for  damages  caused  by  failure  to  promptly  deliver  the  mesTaSLnd 
of  his  intention  to  sue,  a    romiae  bv  the  company's  agent^lofk' in t. 

ttu^^^'l^""^  ^T'^  '"'  •^"'^'  ^"5  to '« arrange^' it?fffoUowedbf a 
failure  to  keep  such  promise,  constitutes  a  waiver  by  the  com  pan  v  of 
the  sixty  days' written  notice  of  the  sendee's  claim  for  damSTsstinn 

Unl^i  TeWo.V'!li!SL'.  ^So!^"^^"  ^^^  °^^^^^^^  ^^  writS^^f^eS 

-BUrS  OT'^pf00?''^lf  f  f  f-""^.^^^^^^^^^  OF  MESSAGE 
Dvnu^is  ui*  TKUUl.— It  a  telegraph  company  receives  a  nrPnaiH 

message  for  transmission  to  a  point  in  anothe?state?wh[ch  fs  ^not^e 
hyered.  it  is  liable  for  the  statutory  penalty  for  nee  i-  ence  in  not  trlnf 
imttmg  the  message,  unless  it  shows  thaVthe  me  lage  ias     n  fact" 

gAc^/^u^^^^^  corporations-presumption  of  negli- 

feS^SSri  JV^1T^''^^■^''  ^  t^'^gi^Pl^  pole  falls  upon  and  crosses  the 
leed-wire  of  an  electric  railway,  and  remains  swinging  there  for  two 
weeks,  becoming  charged  with  so  much  electricity  thft  if  inflTcts  serious 
njunes  to  a  person  with  whom  it  comes  in  contact,  the  jSy  fs  iustTfied 
in  finding  that  it  became  so  charged  by  swinging  and  f ubbine  bo  W 

ffio^^SgfvT^sTatnt"^"^^  ^''  '^^"'"'^  mattt'^7weVt:?S 

SWER^mF^^N  n^M??rF.^^^^O^^  CORPORATIONS  ARE  AN- 
bVVl.RABLE  IN  DAMAGES  to  a  person  injured  by  a  wire  susnended 
from  one  of  their  poles  by  their  pTmission,  and  which,  beloSin.  broken 
thirpTwn'  the  feed- wire  of  an  electric  railway  company  aid'remains 
iS^^ncJ"^^  ^^^^^\  *°.^!,  becoming  charged  with  electricity,  is  thrown 
against  a  person  lawfully  using  a  public  street,  inflicting  oA  him  ereat 
personal  injury.    (Western  Union  Tel.  Co.  v.  State,  464.)  ^ 

TELEPHONE  COMPANIES. 

T10NlLliEv?SfDrTh''''^''t'-^^^^'  -^^  HIGHWAY-ADDI- 

M  •  r  t  1  ^  UDE.— The  erection  and  maintenance  under  legislative 
authority  of  poles  and  wires  in  a  rural  highway  for  a  telephone  line  for 
public  use  IS  not  an  additional  servitude,  for  which  the  abutting  land- 
owner, who  IS  also  the  owner  of  the  fee  in  the  highway  subject  to  the 
Tdeph.^etc°cT'543T^'^^^'^  ^'^  compensation.     (Cater  v.  Northwestern 

n,i.^;'^f^^-?^'^^.u'^^^,P™^^  CORPORATIONS  and  persons 
using  electricity  in  the  public  streets  owe  a  duty  to  all  persons  law- 
fully using  such  streets  that  the  use  shall  be  substantiallv  as  safe  as 
belore  the  telephone  or  other  electric  plant  was  placed  therein.  (Weal^ 
era  Union  Tel.  Co.  v.  State,  464.)  •    \  "  «»«^ 

See  Interstate  Commerce,  2. 

THEFT. 
See  Banks,  17-19. 

".'  '  TICKETS. 

See  Carriers,  4;  Railroads,  4-4. 

TORTS. 
See  Municipal  Oorporationg,  27;  Salei,  8. 
AK.  St.  Rip.,  Vol.  LI.  -M 
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TOWNS. 

1.  TOWNSHIPS— NEGLIGENCE— PROXIMATE  CAUSE.— Town- 
ship  authorities  are  bound  to  know  that  a  bridge  may  be  crossed  by  a 
spirited  horse  in  the  night-time,  and  that  such  horse  may  take  fright; 
and  if,  by  neglecting  to  place  a  guardrail  upon  such  bridge,  an  injury 
results  from  the  fright  of  such  horse,  their  neglect  is  the  proximate 
cause  of  the  injury,  and  the  township  is  liable  therefor.  (Voders  v. 
Am  well  Tp.,  447.) 

2.  TOWNSHIPS  — NEGLIGENCE  — PROXIMATE  CAUSE.— If 
township  authorities  neglect  to  place  guanlrails  upon  a  bridge  in  the 
highway,  and  a  horse  drawing  a  vehicle  passes  safely  over  the  bridge, 
and  then  taking  fright  backs  the  vehicle  onto  and  off  of  the  bridge  over  ita 
§ide,  thereby  causing  injury  to  its  occupants,  such  neglect  is  the  proxi- 
mate cause  of  the  accident,  and  the  township  is  liable  therefor.  (Yod- 
ers  V.  Amwell  Tp.,  447.) 

3.  TOWNSHIPS— NEGLIGENCE— PROXIMATE  CAUSE.— Town- 
ship authorities  are  bound  to  foresee,  and  reasonably  provide  again()t, 
common  dangers  to  ordinary  travel  on  the  highway.  The  fright  of  a 
spirited  horse,  and  that  his  conduct  when  in  fright  may  be  unreasoning, 
insane,  and  unlooked  for,  are  common  danirers  which  should  be  expected. 
Such  authorities  cannot  excuse  their  negligence  in  failing  to  erect  a 
guardrail  upon  a  bridge,  or  make  it  the  remote  cause  of  an  injury,  by 
asserting  that  they  could  not  foresee  a  particular  freak  of  conduct  in  a 
frightened  horse.    (Yoders  v.  Amwell  Tp.,  447.) 

TRESPASS. 

TRESPASS.— MEASURE  OF  DAMAGES  for  willful  trespass  in 
cultivating  the  land  of  another  is  the  fair  market  value  of  the  crop  thus 
produced.    (Negley  v.  Cowell,  344.) 

TREES. 
See  Damages,  4;  Gas  Companies,  8. 

TRIAL. 

1.  EVIDENCE— ATTACK  ON  PAPER  AFTER  IT  IS  ADMITTED. 
If  a  party,  calling  for  a  paper,  insp>ects  and  puts  it  in  evidence  after  he 
has  announced  that  he  contends  that  it  is  not  the  original  of  the  paper 
called  for,  he  does  not  lose  his  right  to  subsequently  attack  it  on  the 
ground  stated,  although  he  has  given  no  formal  notice  of  an  intention 
to  do  so.    (Western  Union  Tel.  Co.  v.  Hines,  159.) 

2.  EVIDENCE— ATTACK  ON  PAPER  AFTER  IT  IS  ADMITTED 
If  a  pwirty,  calling  for  and  inspecting  a  paper  produced  in  response  to 
notice,  does  not,  at  or  before  the  time  of  introducing  it,  mention  any 
objection  to  it,  or  give  any  notice  of  an  intention  to  attack  it,  he  cannot 
afterward  impeach  it,  unless  he  has  been  in  some  way  misled,  imposed 
upon,  or  deceived,  after  the  exercise  on  his  own  part  of  proper  diligence. 
(Western  Union  Tel.  Co.  v.  Hines,  159.) 

3.  PRACTICE.- AN  OFFER  OF  EVIDENCE  tending  to  defeat  a 
recovery  should  be  of  facts,  clear  and  distinct  in  their  character,  and  not 
of  doubtful  or  uncertain  import;  and  if,  from  the  offer,  it  does  not  neces- 
sarily appear  that  the  facts  offer .^d  to  be  proved  would  constitute  a  de- 
fense, tne  trial  court  is  justified  in  refusing  to  receive  the  evidence. 
(Middleton  v.  Griffith,  617.) 

4.  JURY  TRIAI^PERSONAL  KNOWLEDGE  OF  JURORS.— 
THE  JURORS  ARE  NOT  entitled  to  find  their  verdict  on  their  per- 
sonal knowledge  of  the  defendant's  mental  condition,  he  being  on  trial 
for  perjurv.  and  his  condition  being  a  material  fact  in  issue.  (State  ▼. 
Gaymon,  861.) 
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5.  VERDICT— RIGHT  OF  COURT  TO  DIRECT.— If  the  evidence 
clearly  eBtablishes  the  right  of  the  plaintiff  to  recover,  and  no  defense  ia 
proven,  it  is  proper  for  the  court  to  direct  a  verdict  for  plaintiff,  but  not 
otherwise.     (Moore  v.  Baker,  203.) 

6.  PRACTICE  DIRECTING  VERDICT.— If  the  evidence  is  of  such 
character  that  the  trial  judge  would  have  a  plain  dutv  to  perform  in  set- 
ting aside  the  verdict  as  unsupported  by  the  evidenpe',  it  is  his  duty  and 

Srerogative  to  interfere  before  submission  to  the  jury,  and  direct  the  ver- 
ict.    (Hite  V.  Metropolitan  etc.  Ry.  Co.,  553.) 

TRIAL. 
See  New  Trial. 

TRUSTS. 

1.  AN  EXPRESS  TRUST  OF  PERSONAL  PROPERTY  may  be 
created  or  declared  by  parol :  but  its  terms  must  be  clearly  established 
and  show  an  executed  gift,  bo  that  the  equitable  title  shall  have  passed 
as  effectually  to  the  donee  as  in  the  case  of  a  gift  inter  vivos.  (Bath 
8a V.  Inst.  v.  Hathorn,  382.) 

2.  TRUSTS— GIFTS— DISTINCTION.— A  voluntary  trust  is  an  equi- 
table gift,  and,  like  a  legal  gift  inter  vivos,  must  be  complete.  The  dis- 
tinction between  them  is  of  a  technical  nature.  In  a  trust  the  real  title 
vests  in  the  donee,  but  the  legal  title,  perhaps  carrying  control  of  the 
property,  may  be  placed  elsewhere ;  while  in  a  gift,  both  the  equitable 
and  legal  title  instantly  fall  to  the  donee.  (Bath  Sav.  Inst.  v.  Hathorn, 
382.) 

3.  TRUSTS,  VOLUNTARY  — SAVINGS  BANK  DEPOSIT  — EVI- 
DENCE.— An  entry  on  the  books  of  a  savings  bank  in  the  name  of  a 
donor,  "in  trust  for"  the  donee,  with  the  expressed  wish  that  the  de- 
posit should  go  to  the  donee  upon  the  donor's  decease,  is  sufficient  to 
create  a  prima  facie  trust,  though  the  donee  had  no  notice  of  it.  Such 
entry  is  not  conclusive  evidence,  by  itself,  of  an  absolute,  indisputable 
gift,  and  may  be  controlled  by  extrinsic  evidence  to  show  a  contrary  in- 
tention ;  but  where  such  evidence  is  wanting,  and  all  the  declarations, 
acts,  and  conduct  of  the  donor  are  consistent  with  the  presumption  aris- 
ing from  the  entry  itself,  and  show  a  completed  trust  in  favor  of  the 
donee,  it  will  be  upheld  as  such.     (Bath  Sav.  Inst.  v.  Hathorn,  382.) 

4.  TRUSTS  — PERSONALTY.— A  DECLARATION  OF  TRUST  as 
effectually  passes  the  equitable  title  of  the  fund  to  the  cestui  as  a  gift 
inter  vivos  passes  the  legal  title  to  the  donee,  if  the  donor  creates  an  es- 
tate for  his  cestui  that  is  no  longer  his  own.  The  donor  may  retain  the 
legal  title,  giving  him  the  control,  but  for  the  benefit  of  the  cestui,  accord- 
ing to  the  terms  of  the  contract.  The  trustee,  though  he  retains  the 
legal  title,  is  merely  an  agent  to  administer  the  trust,  and  his  control  ia 
subject  to  the  direction  of  a  court  of  equity.  (Bath  Sav.  Inst.  v.  Ha- 
thorn, 382.) 

See  Gifts,  2. 

TURNPIKE  COMPANIES. 

1.  HIGHWAYS.— THE  TITLE  TO  THE  WATER  OF  a  spring 
within  the  right  of  way  of  a  turnpike  company  is  in  the  owner  of  the 
fee,  who  has  a-  right  to  use  the  whole  of  it,  to  conduct  it  by  pipes  wher- 
ever he  desires  to  consume,  sell,  or  waste  it,  so  long  as  he  does  not  inflict 
injury  to  the  roadbed.     (Upper  Ten  Mile  etc.  Road  Co.  v.  Braden,  759.) 

2.  HIGHWAYS— RIGHT  TO  WATERS  THEREIN.— A  turnpike 
company  has  no  easement  in  a  spring  within  its  right  of  way.  It  has  a 
right  of  way  for  public  travel  only  over  the  land  upon  which  the  waters 
of  such  spring  descend,  and,  for  the  purpose  of  preserving  its  roadbed 
in  a  condition  suitable  for  travel,  it  may  drain  the  water  off;  but  it  has 
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no  right  to  appropriate,  or  to  take  exclusive  possession  of  the  spring,  or 
to  exclude  the  owner  therefrom.  ( Upper  Ten  Mile  etc  Road  Oo.  v. 
Braden,  759.) 

VENDOR  AND  PURCHASER. 

1.  VENDOR  AND  VENDEE— RECORD  OF  DEED  AS  NOTICE. 
The  recital  of  a  nominal  consideration  in  an  executor's  deed,  duly  re- 
corded, and  unquestioned  for  a  lone  period  of  time,  during  which  the 
property  has  been  conveyed  many  times  in  reliance  upon  the  deed,  la 
not  sufficient  to  put  a  purchaser  upon  inquiry  as  to  the  consideration ; 
and  want  of  a  sufficient  consideration  does  not  defeat  the  title  of  such 
purchaser  without  notice,  as  against  devisees  not  discovering  the  fraud 
of  the  executor  until  shortly  before  such  purchase.  (Babcock  v.  Col- 
lins, 603.) 

2.  STATUTE  OF  FRAUD— LETTERS  AS  MEMORANDUM.— 
A  letter  to  a  vendor  from  his  agent  conveying  an  offer  for  land,  and  his 
letter  in  reply  to  the  agent  accepting  such  offer,  constitute  a  sufficient 
memorandum  of  a  contract  for  the  sale  of  the  land  to  satisfy  the  statute 
of  frauds.    (Singleton  v.  Hill,  868.) 

3.  VENDOR  AND  VENDEE— MISTAKE  AS  TO  GRANTOR'S 
TITLE  AS  DEFENSE  TO  FORECLOSURE.— If  a  grantee  in  a  deed 
gives  a  mortgage  for  the  value  of  the  land  granted  upon  other  land, 
under  a  misapprehension  that  the  grantor,  as  recited  in  the  deed,  owns 
the  land  in  fee,  while  in  fact  he  owns  only  a  life  estate  therein,  the 
grantee  cannot  be  compelled  to  pay,  in  a  suit  to  foreclose  the  mortgage, 
more  than  the  value  of  the  life  estate.    (Wilson  v.  Ott,  767.) 

4.  VENDOR  AND  VENDEE— FAILURE  OF  TITLE  AS  DE- 
FENSE.— In  an  action  for  the  purchase  price  of  land,  the  vendee  may 
Bet  up  as  a  defense  a  defect  in,  or  failure  of,  title  in  whole  or  in  part. 
(Wilson  V.  Ott,  767.) 

6.  VENDOR  AND  VENDEE— FRAUD  ON  JOINT  PURCHASER- 
COMMISSIONS. — If  two  or  more  persons  associate  themselves  for  the 
purpose  of  purchasing  property,  and  one  of  them  represents  to  the  others 
that  certain  property  can  be  purchased  for  a  certain  price,  which  he  pro- 
cures to  be  pieiid  by  his  associates,  when,  in  fact,  he  receives  a  difference 
between  said  sum  and  a  less  one  as  commissions,  unknown  to  them,  he 
may  be  compelled  to  account  to  them  for  such  difference,  without  rescis- 
sion of  the  contract,  and  although  the  property  may  be  worth  all  or 
more  than  was  paid  for  it.  In  such  case,  the  parties  are  not  partners, 
and  no  resort  need  be  had  to  equity  for  an  accounting  in  order  to  recover, 
(Seehom  v.  Hall,  662.) 

VACANT  AND  UNOCCUPIED. 
See  Insurance,  19-22. 

VARIANCE. 
See  Pleading,  6. 

VERDICJT. 
See  Appeal,  6. 

WAGERS. 
See  Equity,  2,  8. 

WAIVER. 
8m  Insurance,  28,  29 ;  Witneaaet,  4,  S. 
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WAREHOUSEMEN. 

1.  A  WAREHOUSE  OR  STORAGE  CORPORATION  IS  ANSWER- 
ABLE for  certificati'8  or  receipis  issued  bv  one  of  its  officers  in  his  own 
favor,  if  it  had  knowledge  that  lie  was  in  the  habit  of  issuing  such  certif- 
icates, and  did  not  put  an  end  to  his  acts  of  that  nature  after  hiving  a 
reasonable  time  to  do  no.  (Hanover  Nat.  Bank  v.  American  Dock  etc 
Co.,  721.) 

2.  A  STORAGE  OR  WAREHOUSE  COMPANY  failing  to  pro- 
duce goods  called  for  in  its  receipt  must  assume  the  burden  of  account- 
ing for  them,  or  pay  their  full  value.  (Hanover  Nat.  Bank  v.  American 
Dock  etc.  Co.,  721.) 

8.  A  CERTIFICATE  OR  RECEIPT  ISSUED  BY  A  WARE- 
HOUSE AND  STORAGE  company  is  negotiable,  and  a  purchaser 
thereof  in  good  faith,  and  without  notice  of  any  fact  to  put  him  on  inquiry, 
is  entitled  to  receive  from  the  company  the  property  described  on  pay- 
ment ,of  lawful  charges.  (Hanover  Nat.  Bank  v.  American  Dock  etc.  Co. . 
721.) 

4.  WAREHOUSE  CERTIFICATES— NOTICE.— If  a  warehouse  cer- 
tificate purporting  to  be  for  goods  deposited  shows  on  its  face  tliat  it  is 
in  favor  of  an  officer  of  the  corporation,  and  that  he,  as  such,  issued  it, 
a  purchaser  of  the  certificate,  in  order  to  charge  the  corporation,  must 
show  that  it  authorized  the  offii^er  to  act  for  it  in  cases  in  which  he  was 
personally  interested.  (Hanover  Nat.  Bank  v.  American  Dock  etc.  C)o.. 
721.) 

See  Corporations,  6. 

WARRANTY. 
See  Sales,  4-6. 

WATERS. 

1.  WATERCOURSES— RIPARIAN  RIGHTS.— If  the  natural  chan- 
nel of  a  watercourse  lies  along  the  lands  of  different  proprietors,  the 
water  therein  is  the  common  and  indivisible  property  of  all.  Tlieir 
privileges  therein  are  in  all  respects  equal,  and,  except  in  so  far  as  the 
right  may  be  qualified  by  grant,  prescription,  or  otherwise,  each  has, 
equally  with  the  others,  a  right  to  the  use  of  it  for  domestic  or  business 
purposes.  Eacli  has  a  right  to  have  the  water  come  to  his  land  in  its 
natural  and  usual  flow,  subject  only  to  such  detention  or  diminution  as 
may  be  caused  by  a  reasonable  use  of  it  by  ether  proprietors.  (White  v. 
East  Lake  Land  Co.,  141.) 

2.  WATERCOURSES  —  RIPARIAN  RIGHTS  — EVIDENCE.— In 
an  action  to  recover  for  an  unreasonable  diversion  of  the  water  of  a  nat- 
ural stream,  if  one  of  the  questions  at  issue  is  whether  the  plaintiff  s 
mill  lost  custom  because  it  stopped  grinding  on  account  of  an  insufficient 
supply  of  water,  statements  of  customers  that  they  had  withdrawn  their 
custom  for  this  reason  are  admissible  in  evidence.  (White  v.  East  Lake 
-Land  Co.,  141.) 

3.  WATERCOURSES— REASONABLE  USE.— Each  riparian  pro- 
prietor is  entitled  to  a  reasonable  use  of  a  natural  stream.  Whether 
such  use  is  reasonable  or  not  must  depend  upon  the  character  and  pize 
of  the  stream,  the  uses  to  which  it  is  subservient,  and  the  other  circum- 
stances of  each  particular  case.  The  question  is  always  one  of  fact  for 
the  jury.     (White  v.  East  Lake  Land  Co.,  141.) 

4.  WATERCOURSES— UNREASONABLE  USE.— If  an  upper  pro- 

})rietor,  by  placing  a  dam  across  a  natural  stream  running  through  his 
and,  obstruct  it  so  that  the  water  accumulates  in  an  artificial  lake  or 
pond,  and  by  means  of  percolation  or  evaporation  is  diminished  in  quan- 
tity to  such  an  extent  as  to  deprive  the  lower  proprietor  of  the  reason- 
able use  of  the  water,  such  obstruction  ia  an  unreaaoaable  diversion  of 
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the  water  for  which  the  lower  owner  is  entitled  to  recover  damages. 
(White  V.  East  Lake  Land  Co.,  141.) 

6.  WATERCOURSES— UNREASONABLE  USE— DAMAGES.— If, 
by  an  unreasonable  ase  of  the  water  of  a  natural  stream  on  the  part  of 
an  upper  proprietor,  a  lower  proprietor  is  deprived  entirely  of  his  enjoy- 
ment of  the  water,  he  is  entitled  to  recover  full  compensation  in  dam- 
ages for  the  loss;  if  the  diversion  is  merely  partial,  the  damages  should 
he  proportioned.    (White  v.  East  Lake  Lana  Co.,  141.) 

6.  WATERCOURSES— DIVISION  OF  STREAM  BY  ISLAND.— 
RIPARIAN  OWNERSHIP  of  three  out  of  four  shores  of  two  channel* 
upon  the  same  river  does  not  of  itself  establish  a  right  to  use  three> 
fourths  of  all  the  water  of  the  whole  river.  ( Warren  v.  Westbrook  Mfg. 
Co.,  372.) 

7.  WATERCOURSES— DIVISION  OF  STREAM  BY  ISLAND- 
MILLS- PARTITION  OF  WATER—BILL  IN  EQUITY— AMEND- 
MENT.— If  water  in  a  river  is  divided  into  two  channels  by  a  natural 
island,  each  channel  having  a  dam  across  it,  in  line  with  each" other,  and 
falls  affording  valuable  water  power,  and  there  is  a  controversy,  between 
riparian  owners,  about  a  division  of  the  water  for  the  purpose  of  propel- 
ling the  machinery  of  mills,  the  plaintiffs  owning  three  out  of  four  shores 
of  the  two  channels,  and  the  defendants  owning  the  other  shore,  a  court 
of  equity  can  and  should  make  such  division  of  the  use  of  the  flow  of 
water  between  the  opposite  riparian  proprietors  as  will  secure  to  each  a 
use  or  enjoyment  equal  to  his  rights,  where  the  plaintiffs  allege  such 
ownership;  that  a  dam,  one  across  each  channel,  has  existed  for  a  hun- 
dred years;  that  for  a  long  period  the  defendants  used  only  their  proper 
proportion  of  water,  but  that  they  have  increased  their  use  of  the  water  far 
beyond  their  just  proportion ;  that  such  increased  use  renders  the  whole 
power  insufficient  tor  the  mills  of  all  the  riparian"  owners ;  and  that,  un- 
ices they  can  be  assured  of  the  steady  and  regular  use  of  their  full,  right- 
ful proportion  of  the  water  power,  they  cannot  profitably  operate  their 
mills,  and  cannot  venture  to  undertake  further  operations,  by  reason  of 
the  cloud  thus  thrown  over  their  rights;  and  where  the  court  is  asked  to 

Eartition  the  water  in  one  of  the  channels,  especially  where  the  case  has 
een  before  the  court  on  two  former  occasions,  without  the  rights  of  the 
parties  having  been  adjusted;  where  the  interests  of  the  riparian  pro- 
prietors upon  both  channels  appear  to  be  intertwined,  if  not  amalga- 
mated ;  where  the  interest,  as  thus  intertwined,  of  each  proprietor  upon 
either  channel  spans  the  whole  river  across  both  channels;  and  where 
each  has  an  interest  in  the  regulation  of  the  whole  flow  of  all  the  water, 
into  whichever  channel  it  may  turn;  but  the  bill  must  be  so  amended 
as  to  present  all  claims  of  right  in  any  part  of  the  falls,  and  waters,  aris- 
ing from  riparian  ownership,  contract,  prescription,  or  any  other  source; 
and  the  prayer  must  be  so  amended  as  to  include  a  division  of  the  use  of 
the  water  in  each  channel  and  the  whole  river,  and  any  other  action  of 
the  court  necessary  to  finally  and  completely  adjust  the  controversy. 
(Warren  v.  Westbrook  Mfg.  Co.,  372.) 

8.  WATERCOURSES— DIVISION  OF  STREAM  BY  ISLAND- 
MILLS— PARTIFION  OF  WATER.— If  water  in  a  river  is  divided  into 
two  channels  by  a  natural  island,  each  channel  having  a  dam  across  ita 
in  line  with  ea'-h  other,  and  falls  affording  valuable  water  |)ower,  and 
there  is  a  controversy,  between  riparian  owners,  about  a  division  of  the 
water  for  the  purpose  of  propelling  the  machinery  of  mills,  the  plaintiff, 
owning  three  out  of  four  shores  of  the  two  channels,  and  the  defendants 
awning  the  other  shore,  a  court  of  equity  will  not  undertake  to  divide, 
either  wholly  or  partially,  the  water  ot  the  whole  river,  so  that  the  plain- 
tiffe  may  use  three-fourths  of  the  water,  and  the  defendants  only  one- 
fourth  of  it,  but  will  lea^'e  the  parties  t«>  accommodate  themselves  to  the 
division  made  by  nature,  where  the  plaintiffs'  claim  is  based  exclusively 
upon  their  riparian  ownership,  and  without  invoking  any  statute,  con- 
tract, or  prescriptive  right.     (Warren  v.Westbrook  Mig.  (5o.,  872.) 

See  EquityVtt;  Turnpike  Companies. 
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WATERWORKS. 
See  Municipal  Corporations,  8-10. 

WILLS. 

1.  WILLS— CONTRACT  TO  MAKE— RECOVERY  FOR  SER- 
VICES.— If  a  girl  who  has  lived  in  the  family  of  a  decedent,  occupying 
the  relation  of  daughter  to  him,  proves  a  contract  by  the  decedent  to 
leave  her  all  hia  property,  such  proof  does  not  entitle  her  to  recover  all 
of  his  estate ;  but  it  overcomes  the  presumption  arising  from  the  family 
relation  that  her  services  were  performed  without  the  expectation  of 
reward,  and  enables  her  to  recover  on  a  quantum  meruit  the  reasonable 
market  value  of  her  services.     (Kauss  v.  Rohner,  762.) 

2.  WILLS,  BANK-BOOKS  AS.— The  changing  of  an  account  in  a 
bank  from  the  name  of  a  husband  to  that  of  a  husband  and  wife,  and 
the  writing  of  an  agreement  at  the  head  of  a  pass-book,  to  which  the 
husband  and  the  bank  both  assent,  that  the  moneys  were  to  be  subject 
to  the  order  of  either  the  husband  or  the  wife,  tha  balance  at  the  death 
of  either  to  belong  to  the  wife,  do  not  constitute  a  will  of  personal  prop- 
erty.    (Metropolitan  Shy.  Bank  v.  Murphy,  473.) 

8.  WILLS— SIGNATURE  BY  MARK  AND  WRONG  CHRISTIAN 
NAME. — ^The  signing  of  a  will  by  the  mark  of  the  testator  is  sufficient, 
though  the  christian  name  signed  with  the  mark  and  intended  for  his 
was  incorrectly  written  as  James,  while  his  name  was  Samuel.  (Rook  v. 
Wilson,  163.) 

4.  WILLS,  ERROR  IN  DESCRIPTION.— A  will  purporting  to  de- 
vise "  my  real  estate,  to  wit,  the  southeast  quarter  of  the  southwest 
quarter  of  section  8,"  operates  as  a  devise  of  the  northfast  quarter  of 
the  southeast  quarter  of  that  section,  if  that  was  the  only  land  owned 
by  the  testator.     (Rook  v.  Wilson,  163.) 

5.  WILLS,  PROOF  OF— COMPETENCY  OF  WITNESS.— A  stat- 
ute providing  that  an  illiterate  or  infirm  witness  ia  competent  to  attest 
a  will  by  his  mark,  "  provided  he  can  swear  to  the  same,"  means,  that, 
to  be  so  competent,  he  must  be  competent  as  a  witness  to  testify  in  a 
court  of  law  at  the  time  of  attesting  the  will,  and  not  that  he  must  be 
competent  to  swear  to  or  identify  his  mark  at  the  time  the  will  is  offered 
for  probate.  His  competency  at  the  latter  time  is  immaterial.  (Gillia 
V.  Gillis,  121.) 

6.  WILLS.— THE  COMPETENCY  OF  ATTESTING  WITNESSES 
to  a  will  is  not  to  be  determined  upon  the  state  of  facts  existing  at  the 
time  when  the  will  is  presented  for  probate,  but  upon  those  existing  at 
the  time  of  the  attestation.     (Gillis  v.  Gillis,  121.) 

7.  WILLS— ATTESTING  WITNESSES.— If  a  sufficient  number  of 
witnesses  attest  a  will,  and  are  at  that  time  competent,  it  remains  valid, 
although  death  or  supervening  disability  may  render  any  or  all  of  them 
incapable,  in  fact,  of  testifying  when  the  will  is  offered  for  probate. 
(Gillis  V.  Gillis,  121.) 

8.  WILLS  — ATTESTING  WITNESSES.— If,  at  the  time  of  the 
probate  of  a  will,  a  subscribing  witness  is  incompetent,  from  any  cause, 
or  unwilling  to  testify  to  its  attestation  by  himself  or  the  other  subscrib- 
ing witnesses,  or  to  the  due  execution  of  the  will  by  the  testator  while 
mentally  capable,  or  if  the  witness  denies  any  of  these  facts,  they  may 
be  proved  by  competent  witnesses  having  knowledge  thereof,  although 
not  subscribing  witnesses  to  the  will.    (Gillis  v.  Gillis,  121.) 

9.  WILLS — ELECTIONS. — A  wife  to  whom  her  husband  transfers 
certain  bank  stock  in  fee,  and  subsequently,  by  his  will,  devises  the  use 
of  such  stock  to  her  for  life,  with  remainder  over,  is  estopped,  if  she  elects 
to  take  under  the  will,  from  denying  the  testator's  right  to  thus  dispose 
of  the  stock,  although  the  title  is  in  her,  and  if,  after  so  electing,  she 
sells  the  stock,  the  remainderman  may  stie  her  for  its  conversion. 
(Moore  v.  Baker,  203.) 
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10.  ELECTION  UNDER  WILLS  is  of  equitable  origin,  and  cannot 
exist  unless  the  testator  confers  some  benefit  upon  the  devisee,  and,  by 
the  terms  of  the  will,  assumes  to  dispose  of  some  right  of  the  latter.  The 
party  electing  to  take  under  the  will  is  bound  to  give  effect  to  all  of  ita 

Erovisions.  and  perform  the  burdens  attached  to  his  benefit.     (Moore  v. 
aker,  203.) 

11.  ELECTION  UNDER  A  WILL  CONSISTS  in  the  exercise  of  a 
choice  offered  the  devisee  of  accepting  the  devise  and  surrendering  some 
right  of  his  which  the  will  undertakes  to  dispose  of,  or  of  retaining  sucU 
right  and  rejecting  the  devise.    (Moore  v.  Baker,  203.) 

See  Executors  and  Administrators,  3. 

WIRES. 
See  Telegraph  Companies,  5. 

WITNESSES. 

1.  A  WITNESS  WHO  IS  CONFINED  IN  PRISON  to  insure  his 
being  present  to  testify  in  a  criminal  case  is  entitled  to  witness  fees  for 
each  day  of  his  confinement,  if  it  was  not  due  to  his  being  contumacious, 
or  to  his  having  such  a  bad  character  that  no  one  would  be  bound  for 
him,  but  to  his  being  unable,  without  fault  on  his  part,  to  procure  secur- 
ity for  his  appearance  to  testify.  His  detention  must  be  treated  as  such 
a  constructive  attendance  upon  the  court  as  entitles  him  to  the  same  feea 
as  if  the  attendance  were  actual.     (Hall  v.  County  Commrs.,  484.) 

2.  WITNESSES— COMPETENCY— DEATH  OF  PARTY.— A  living 
witness  to  a  conversation  lietween  a  deceased  party  and  the  plaintiff 
having  testified,  the  plaintiff  is  competent  to  cor\traaict  him  as  to  such 
matters  only  as  he  has  Ustified  to,  and  to  state  his  recollection  of  what 
was  said,  under  a  statute  making  a  surviving  party  competent  to  testify 
to  any  relevant  matter  which  occurred  before  the  death  of  the  other 
party,  if  such  matter  occurred  between  himself  and  a  person  who  is  living, 
and  who  testifies  against  him  at  the  trial,  "or  if  such  relevant  matter 
occurred  in  the  presence  or  hearing  of  such  other  living  and  competent 
person."     (Kauss  v.  Kohner,  762.) 

3.  RES  JUDICATA— ESTOPPEL.— A  WITNESS  who  is  a  party  to 
a  judgment  or  decree  is  not  estopped  in  a  euit  between  other  parties  from 
testifying  to  facts  which  he  is  estopped  by  such  judgment  or  decree  from 
denying  as  between  himself  and  his  adversaries.  (Babcock  v.  Standish, 
638.) 

4.  WITNESS— WAIVER  OF  RIGHT  TO  INSIST  UPON  SE- 
CRECY. — If  two  physicians  are  called  upon  to  examine  a  person  in  thc.r 
professional  capacity  under  such  circumstances  that  he  has  a  right  to 
insist  that  the  knowledge  gained  by  them  shall  not  be  disclosed,  and  he 
calls  one  of  them  to  testify  in  his  behalf  at  a  subsequent  trial,  he  thereby 
waives  the  right  to  insist  upon  secrecy,  and  the  other  may,  therefore,  be 
called  and  examined  as  a  witness  by  his  antagonist.  (Morris  v.  New 
York  etc.  Rv.  Co.,  675.) 

5.  WITNESSES.— A  WAIVER  OF  THE  PRIVILEGE  that  a  physi-. 
cian  shall  not  disclose  facts  ascertained  by  him  while  attending  his 
patient  takes  place  when  the  physician  is  called  as  a  witness  by  the 
patient,  and  the  waiver,  once  made,  becomes  irrevocable,  and  cannot  be 
retracted.    (Morris  v.  New  York  etc.  Ry.  Co.,  676.) 

Bee  Mandamus;  Wills,  5-8. 

WORDS  AND  PHRA8K8. 
Bee  Deflnitiona. 
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